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72. j HS guardian (the father being liring), and for a 

reference as to maintenance, biit n<.>t foi' a- 
receiver, upon a petition, without ariv suir 
77 instituted. Mountford, Ex parte. 15 Vek 445.. 

ButseeM,n. 

When the result of a suit in the probate coi’rt 
to set aside a will had been, in eti'etjt, to put the 
property comprised therein in sucli a f.ndtion 
31. no person had a legal right to deal with 

it, and litigation was impending in tfie saine 
coni’t, as to who ought to be the legal peeNonal 
i9ee Company I’opresentative of the testator, a caveat leaving; 
:SHIP. nlso entered: — Held, that although there 

was no litigation actually pending, vet. nrnler 
STS AND In- the circumstances, the court had jurisdiet i.ni rc> 
make an order for the appointment of a ru-elvvv^ 
3. Grimstoii v. Turner. 22 L. T. 292 ; IS W ]| 

724. And see 22 L.'T. 646; IS W. IL 747 IS 
W. It. 781. 


Un JiiX parte Application,! — A 2nana*'^er 
receiver appointed, on a motion ex pane 
f carry on the business of an intestrd-e h<. 
grant of lettei's of administration had been 
tained. Blackett v. Blackett, 24 L. T. 276 
W. R. 559. 

Ex parte applications for a receiver oin-'-ht 
to be granted even after judgment, exvQui 
cases of emergency. Zuem v. .IIarri.% 56 1 

W. fi. 112— C. A. And see Caillard, v. Cuill, 
25 Beav. 512. 


b. Before Service. 

HOTMENT. Bankrupt Trustee. ]_When banlcruptev. and 

consequent loss to a trust astatc, is el-DcoTe,! a 
SERAtlY. receiver may be appointed before tlio sorvieo of 

Cause Pending. l^L.^fch. 7^9 ; h' flZkZi. »i 

rJeiW way disnmic° ** *'"‘2 

rder 0 / the court in all failing to arrange with hts 

appear to the. emirt to le ** 

«ich order sluuUlemaile, whil ! oIm 75 ''■« 

My he made either mean- a deceh-f-r of tht tf 

'i terms as the court sJmll ex mrte motio!^ gw-tgaged property on an 

ex parte motion. Zondmi and iSnutk U c.s‘fem 

’ must be read as just and GW. 

. V. (?. JV; 52 L. J., 

D. 30 ; 48 L. X. 695 ; 31 Before Appearance or Answer. 

enlaiged. vety much the tion*X\e7bhTn1d?Y'’‘^‘’“-^“'^" 

equity formerly possessed pemomii^m viop ^ appearance upon 

andreceivers— -per Jessel service ot the notice of motiim, hut a 

V. X; ' J ' except leave be given t;o serve 

^75;. 39 L. T. 244;* 27 f |eav 145™^^^^^^^^ 

ion generally under this 

b. ■^davits,]— Eeeoivor appointed, on 

V. Vdw Qmtten, 66 L, J,’, I^^Uivorth v. Tratrord, 

Orde?4^*”* Absoonding to Ayoid ; Service. ]— 

. , A»<i<tjsec6ll-g2.>';' ■ ’ against a aplJeHMiioe 

' ■ " ' '■ '■• ' 7 S,?f ® Who had ahscondih to avoid 

cstee Aot'l^wifhe’^couTit' ^ v. M%dm% li Bm% 4Me ' 

t .ttSi “ ’"fia.i,; 

.. , 'd'Yh wseonded, to avoid bemg servai with a mib. 
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Defendant Staying out of Jurisdiction to 
Avoid Service,] — Keceiver will be appointed 
over possession of grantor of rent-cliarge, who 
roidts out of jurisdiction, on an affidavit^that he 
staved out of jurisdiction to avoid service of 
process. Quin v. (riinn, 1 Hog. 75. And see 
CFibhins v. Jfainwurinf/^ 9 Sim. 77. 

Purchaser Pendente lite.] — Receiver granted 
before answer upon the bill of a purchaser pen- 
ilente lite, viz. a suit instituted by the wife of 
the vendor, claiming under a settlement volim- 
tarv, as being after marriage. Jletcalfe v. FnU 
certoft, 1 Yes^ & B. ISO. 

Trustee Declining to Act.] — Receiver appointed 
before answer in a case of a devise to four trus- 
tees, c»f wlioni two declined to act, all parties 
being before the court, and consenting, Brodw 
V. Barny^ 3 Mer. 695. 

Receiver to Compel Appearance — Simple Con- 
tract Creditor.] — A receiver to compel the 
a})pearance of the defendant, will not be granted 
in a suit instituted by a bond or simple con- 
tract creditor for payment of his debt, out of 
the real estate of his debtor. Conolly v. Codd, 
Hay. & J. 62. 

Specific Charge or Lien.] — A receiver 

will not be appointed over a defendant’s pro- 
perty, to enforce his appearance in the cause, if 
he resides out of the jurisdiction, unless the 
plaintifi; has a s|.)ecific lien on the land, or there 
is clanger of immediate loss of the property. 
Arthurs v. Arthur. 1 Hog, 95. 

Where a defendant resides out of the jurisdic- 
tion of the court, and a bill is filed against him 
to raise a charge specifically affecting his lands, 
a receiver will be appointed over them in order 
to compel appearance. Nash v. Hughes^ 1 Blay. 
& J. 400. And see Bcnniit v, Bayley^ Geoglie- 
gan y. , G-reme v. Ketmon^ Id, 401, n, 

Waste, in Action for.] — ilotion for a receiver, 
in a strong case of waste, granted before answer. 
Vajinv. Barnett, 2 Bro. 0. C. 158. 

Joint Stock Bank Stopping Payment — 
Bankers’ Act] — Upon a creditors’ bill, founded 
on tiie ecjuity of the 53 Geo. 2 (Bankers’ Act), 
against the public, officer of a joint stock banking 
(ioinpauy, consisting of a very large number of 
persons," Incorpurated and registered pursuant to 
ihe provibiims of the 6 (iUiO. 4, c. 42, the bank 
having stopped payment, an injunction was 
granted to restrain the directors, ike., from 
interfering, and a receiver to collect the joint 
property, bke., wa.s appointed bed'ore answer, 
the defendant haviim made an affidavit for the 
pur|H)se of resisting the motion, ami going into 
the merits «)f tin* cane. Atlman v. Jlodges, B 
If. Hip 11, 516, 523. 

For form of onkir In audi case, authority, and 
duties of receiver, his recognisance, sureties, and 
remuneration, see I'k 

Eeceiver Appointed by Puisne lacumbreEcer 
Ineumbraneer.]— Where a receiver has 
Ixftt appoiiited by a puisne incurnbranceiv the_ 
will not extend him to the suit of a prior' 
Ificumbrfmcer before answer, upon the coxtsent of 
the jtiherltor, m the puisne iacumbraxwers would 
1>e‘ thereby deprived of the rents received, until 
reotitrer could be -extended after answer* 


Lynch V. Audan, 10 Ir. Eq. E. 57. See col, 
;27v, ■ ■ ' 

Grantor of Annuity going Abroad.] — The 
grantor of an annuity secured by an equitable 
charge on certain lands which are subject to a ])rior 
charge, goes to reside abroad, but by his agent 
continues in receipt of the rents and profits. 
The court, on the application of the annuitant, 
will appoint a receiver, though the grantor has 
not appeared to the suit. TanJieUl v. IrrI/ie, 2 
Russ. 149. 

Equitable Mortgagee— leave to Parties to 
Propose themselves.] — Upon the bill of nii 
equitable mortgagee, leave was given to serve 
the defendant, the mortgagor, before appearance, 
with notice of motion for a receiver (the bill not 
asking for an injunction) ; and the order was 
made, upon affidavit of service, foi* the appoint- 
ment of the receiver, with liberty to the parties 
to propose themselves, according to the notice. 
Meaden v. Sealey, 6 Hare, 62u"; 18 L. J., Oh. 
168. 

Infant Defendant’s Interest in Danger.] — 
The court, upon the application of the plaintifi, 
appointed a receiver over the lands of a minor 
defendant, before his appearance or answer, upon 
an affidavit that the rents could not be enforced 
from the under-tenants of the minor (who was 
not a ward in chancery), and that his interest 
was in danger of being evicted, the head-land- 
lord having served ejectments for the non-pay- 
ment of the head-rent. Whitel m v. Sa/ndys, 12 
Ir. Eq. R. 393. 

Amendment of Bill between Notice of Motion 
and Hearing.] — A motion, for an Injnnctioxi and 
receiver, is irregular where the plaintifi amends 
his bill between the time of giving notice of 
moving and the time of bringing on the motion. 
Gouthimdte v. Rijjpon, 1 Beav. 54 ; 3 Jar. 7. 

The plaintifi amended his bill after he had 
given notice of a motion for a receiver. Motion 
refused with costs. Smith v. Dixon, 4 N. R. 
259 ; 12 W. R. 934. 

Agreement to Execute Bill of Sale — Chattels 
in Danger. ]--rIn an action to enforce specific 
performance of a parol agreement to execute a 
bill of sale of personal chattels, upon an ex parte 
motion before appearance of the defendant, there 
being evidence of immediate danger of the 
chattels in question being disposed of, an order 
was made appointing the plaintifi (without 
security) interim receiver for fourteen days, or 
until a receiver should be appointed under a 
reference to chambers for that purpose which 
the vice-chancellor had directed. The plaintifi 
xiudertook to deal with the |')roperty only under 
the direction of the court, and to abide" by any 
order which the court might make as to damages 
or otherwise. Taylor v. Mchorsley, 45 U, J., Gh. 
527 ; 2 Ok D, 302-; 34 L. T;637 * 24 W. E. 450* 

^ d. Before Hearing or Hecree* 

Interlocutory Applxoatioa,]' — Receiver and 
manager , of the property of a, limited mining ■ 
, company .appointed bn an interlocutory applica- 
tion. ■ ‘Peeh'v, Trmmnm (Joal md Iron Cu., 45 
Oh. 28i ; % Oh. D. 116 ; 24 W. E. 361. 

’ i^Batorlocutory Ordor.***]:— The words *Unter- 
loeutc^ opier *■:’ Inj,; 25, sub-s^ 8, of the Judica* 
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ture Act, 1^73, are not confined in their meaning Decision as to Vaii'iity.j — -liio ]irt)ht6 the 
to an Orel er made between writ <and final jndg- office of; clerk of die peace being assigucu for 
ment, but mean an order other than final jirdg- payment of creditors a receiver wNj nppoijne-d, 
merit in an action, udrether such order be made pending the question of tiic vaLidP\ ot tn.e 
before imlgment or after. Smith v. Oowell, i>0 assignment. Jh/Imer v. o Mvan^t. 

L. J., Q. lb 38 ; 6 Q. B. D. 75 ; 13 L, T. 528 ; 29 173. 



v\ . u. e-. A. Assignment of Allowance to Treasury Counsel.] 

On Motion for Judgment.*] — The court has court will nut nj)puint a lectMi.! .i tm* 
iurisdiction on motion for judgment to appoint annual allowance pain to the ns-i'^iaet, I'ariia- 
a. receiver. Capper, In re ^ Uohe}‘UonT. mentary coiui.sel to tae loi«i> pit t ae tiea-up 

20 W K 131 before the lieanng. U hctiier t ;ie auuwanee i>c 

' ‘ assignable, qumre. Conner v. Ihilhp I ibi^s. .V 

Discretion of Court.] — In all cases where the bee 2 Sim. o'm). 

court interferes by apijointing a receiver of pro- 

pertv in the possession of a defendant before the Compelling Partners to keep withm Deed.j 
title''is established by decree it exercises a discre- —llio court will entertain a mil comoel i.orm 
tion to be governed bj?' all the circuinstanccs of to act necoruing t<) tac priu i'.iuns <1 iiissr!.- 
this case. In such a case the court expects the ments mto \wnca t lap ii:i\e entered ; aiulvnere 
plaintiff to proceed with the most complete and it iiitertere for tuat purpo.pv. will take care 
lionost <liliffeuco to obtain a <lecree. Okv/i v. t'lnt tlie clocreo shall not bo .leioate.l by any- 
I/tmm, i H. L, Oas. 997; 1 Eq.Ecp.S70; 17 tWng: in the moimtime. Thu-, .vjiore in 

Jur 861 1812, the tiien pirojndetors rtf (lovent Harden 

Theatre executed a deed, ]*y which rlitv cuvo- 
Sait Wroagly Framed no Bar.]— The court n.anto<l nml .ngrccd, that tlic- profits 'of the 
will interfere on an interlocutory application to theatre should be eyclusuoly appropriated to 
appoint a receiver, notwithstauding grave doubts particular irarpo.ses. and that tlio treasurer for 
as to the propriety of the framo of the suit, and Iho time being should be irrovoeably >liivetod so 
the necessity of making additiou.al parties, to apply the profits ; and in 1,S22. parties, tneu 
V. J?w., 11 Hare, 211 ; 1 Eq. Eep. entitled under tiie former proprietors lo 

.TO3 ; 22 L. J., Ch. 1081; 17Jnr.S87; 1 W. E. seven-eighths of the theatre, entered into an 
477] agreement, which provided, in some respeeis, for 

a ditierent application of the profits, and Other- 
Possession not Disturbed because Plaintiff a wise affected the rights of a party interested in 
Good Title.] — The court will not, before the the remaining eighth. wii<i wns not cim-ulted on 
hearing of the cause, appoint a receiver of the the subjecr ; the court, upon a hill filed by heat 
rents and profits of real c.statc, on the mere part}", for the .Sj-.ecific perform.auce of ilu^ euw- 
gTOLind that the party making the application n ants and agreements cum aiiicd in t’nc d<-cd of 
has a good title, no fraud or spoliation being 1812, appointed {i receiver. v, IIdrri,s‘, 

alleged against the party in poissession. Tddermj Turn. A il. IPO ; 21 il. lb 108. 

V. I'Y. & Coll. 621; 5 L. J., Ex. Eq, 25. 

Decree of foreign Court—Eaforcing,]— 

Mining Property.]— Receiver and manager of application by the plaintiff for a rec‘eiver after 
the pro[)erty of a limited mining company ap- answer, but before hearing, in a suit t<'t carry 
pointed on an inteiiocutory application. Peek into execution, a decree uf a ford mi coart, iv- 
V. Triromran Coal, Iron, h* Steel Co., 45 L. J., fused: for this court cannot dt> any aet, to il’s- 
Ch. 281. And see Porter v. Lopas, 37 L. T. 824 ; turb the existing po.sse.ssinn. until it sh:di, by a 
L. K. 7 Ch. D. 358. And .we COMPANY. regular adjudication, Iwve taken cognisance* of 

the whole subject, and liawi made a'declararmw < 
Enforcing Decree — Debts Secured by Trust decree tliat it ought to carry into excentim} the 
Deed.] — An application by creditors, whose foreign deiu'eo against the prV»f'ierry of the d<fi*en- 
debts, secured by a trust deed, had been estab- dant within its jurisdiction, Jlnuhiitek v, J/one- 
lished by a decree of the court of chancery in (jfal (Lord), Beat. 390. 

England, to appoint a receiver over the trust 

estates in possession of defendant, the debtor, Suit for Appointment of Hew Trustees. ' — 
refused, it being doubtful, as the record was Receiver appointeil upon motion in a suit for the 
framed, whether at the hearing of the cause appointment of new trustees, roasous bring 
the plaintiffs would be entitled to a decree, assigned for the delay in bringing the cause iu a 
For the record to carry the English decree into hearing. Bartley v. BariUyC^ Jur. 224. 
execution was^ so imperfectly framed, that the 

defendant, by joining issue on the original record, Suit for Receiver —-Pendente lite— Hon-Prose- 
would beat liberty to impeach the securities so cution.]— A suit for a receiver jKmdeine hie is 
ostablislicd ; which be could not do on a bill never brought to a hearing: therefore a nu a ion 
filed sohily and exclusively to aid the execution to dismiss for want of prosecution was refusal, 
of the English decree. BouUitch' v. Donegal with costs. Bdwardn v. Bd wards, 22 b, d.. <Jli. 
(Zordl Beat. 146. ‘ ' ' 1055 ; 17 Jur. 826. And see ' Anderson v. 

Omeharcl, 9 Hare, 275. 

Administration Suit — ’Eo Personal Estate*] — 

Where it appears by, the answer tjrat |ha real . Probate Suit in lee!esiastieall30Wt»l—*A 

estate must be responsible, as ' that there is no suitfor a receiver pending a litigation for probate 
personal estate to be first, ' appli^ to deij’ts,, a in the ecclesiastical court, is never brought to a 
reoeivpr will be granted In hearing, and therefore cannot bd dismStecl for 

' want of prosecution, but aftet the litigation is 
_ . «... ‘ the eoclesiastiwl the ‘OOTirt will 
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Jlivfon V. Jiorli, 22 I^oav. <S1. Sro now Probate 
Act (2U cV: 21 Yict. o. 77) ss. 70, 71. 

^ Before Probate.] — Where 'an esecator 

. had, behire |irobat-e. aiai without the assent of 

. his co-exei',utor, iiirei-me^ Idled in the estate, and 

made pro] 'anil ions to dispose of a portion of it, 
the ce>iirt gave leave to the co-execntor to issue a 
writ against him claiming an injunction, and 
l>raving for the ap}K’)intment of a receiver. 
Monrr/fn tho (uwfln of. 57 L. J , P. 37 ; 13 R D. 
36 ; 58 L. T. 386 ; 36 W. R. 576 ; 62 J. P. 200. 

4 , . . ■ ■ 'See WiLb. ^ 

I e. After Decree. 

i Final Judgment — Whether New Action 

I Necessary— “ Cause or Matter Pending.”]-— So 

' long as the final judgment in an action remains 

i misatisiied, the acti(in is a ‘‘cause or matter 

•' pending” within the meaning of s. 24, sub-s. 7, 

' of the Judicatui’e Act, 1873, and consequently, 

' in an action by a creditor against a debtor in 

whicli the ],»laintiif has obtained iinal judgment, 
the court has jjower, under that sub-s., in order 
to satisfy the Judgment, to grant equitable exe- 
cution against the defendant by appointing a 
receiver u})on motion in that action, although 
the writ may not have been indorsed with a 
claim for a rec,ei\‘er ; it being unnecessary in 
such case to bring another action for the pur- 
pose. Salt V. (ho(aa\ 50 L. J., Cli. 529 ; 16 Cli. 
1). 544 ; 43 I.. T. 682 ; 29 W. R. 553— C.' A. See 
,also Peace ami yi'alUr. In ?v^, 24 Cb. D. 405; 
31 W. K. 899— C. A. And A,aiJo-Jtal\an Banh 
V. I>ai:}c.s. 47 L. J.. Oh. 833 ; 9 Ch. D. 275 ; 39 
L. T. 244 ; 27 W. R. 3—0. A. 

When Granted.] — A receiver may be granted 
on motion, notwithstanding the revServation of 
all ii’atuu's under the decree, for this is a mere 
jjrovisional order. looke v. Gwym 3 Atk. 690. 
And see Parher v. lice, 1 L. cV:. T. 055. S, C. Ir. 
Eq, R. 692. 

Urgency,] — A receiver appointed after 

fleeroe upon motion, in an urgent case. Thom ms 
V. /A/rd .v, n Beav. 29. 

Becre© for Sale.] — Receiver appointed 

after a decree b a* sale. Pt/icatey\s IHat 6 , 1/1 

f 

Executor Allowing Ground Bents to get i 

into Arrear,] — A receiver aiqtointcd where the 
exeiuirrlx, lieing in possession of certain Icase- 
hedd and other pei>onal estate, had allowed 
grouTui rents to be in arrear. althoiigli the plain- 
iitf hud alread,y obtained an order equivalent to 
a decree for sale tnnl adininistratioii. liyivatef^ 
Mdate, In re, I Jnr. (X.S.) 227. 

V , Collection of Rents and Payment of Out- 

goings.] — In a suit praying the <ieelHration of 
the rights of but ''not. praying for a 

receiver after deertto, matters liaving occurred 
^ ( slmwliig a necessity 'for arrangements for the 

eoRcetiun of rents, and' fnr making pnwision for 
outgoings, tile eouii' gm’nied a receiver. Wnlylit 
d'. ’ V. ra/v/.e«, 3 Drewp 1 12. ■ • 

, *— Creditor’s Suit— Receiver mt Prayed by,, 

^ / Bill.]— Motion by piaintiS In a creditors, suit 

' ' after decree, but before report, for the appoint- 

meat of a receiver, the bill not praying lor a 
' 1 ' '' d . ' receiver. lUrfused with costs, : v. 

" ^ ‘ , DiUm I Wb II lOL , 


f. Indorsement of Writ and Prayer 
of Bill. 

Plaintiff should Indorse Writ for.] — A plain- 
tiff should indorse his writ with a claim for an 
Injunction or for a receiver when the obtaining 
of either is a substantial object of his action. 
Cidehourne Y. CLtlwhtmme, Ao L. J., Oh, 749 ; 
I Gh. D. 690 ; 24W. R. 235. 

Receiver not asked Power to Appoint at 
Hearing,] — A prayer for a receiver is not neces- 
sary to get a receiver appointed, if the facts 
stated authorise the appoint uieiit of a receiver. 
Malcolm, v. Montgomecij, 2 Moll. 500. 

A receiver may be appointed at the hearing, 
though not pi*ayed for. 0 .sbormf- v. Iluri'ey, 
1 Y. k Coll. C. C. 116 ; 11 L. J., Oh. 42 ; liow- 
man v. Bell, 14 Sim. 392 ; 14 L. J., Ch. 119. 

On Interlocutory Motion.] — The court 

wiU not appoint a receiver upon an interlocutory 
motion, unless the appointment of a receiver is 
praved for by the bill. Pare v. Cleyg, 7 Jiir. 
(Jf.S.) 1136 ; 3 L. T. 64S ; 9 W. R. 216,' 

Partition Suit — Preservation of Property.] — 
In a suit for determining the right as between, 
the plaintiff and defendant to certain estates, a 
decree was made declaring the right of the plain- 
tiff and one of the defendants to two-thirds ; 
owing to a previous partition suit, the decree 
contained no specific tlirection that the defen- 
dant, against whom the decree was, should de- 
liver up possession. The bill did not pray nor 
make a case for a receiver, nor did the decree 
appoint a receiver. After the decree from which 
an appeal was pending, the defendant did not de- 
liver up possession ; there were charges and out- 
goings to be provided for, and owing to disputes 
between the parties, the tenants refused to pay 
their rents, either to the plaintiff or to the de- 
fendants. A receiver was appointed of the 
lands let to tenants, but not of the mansion- 
house and land in the personal occupation of 
the defendant, the court ex})ressly refusing to 
make the appointment of a receiver ancillary to 
the exclusion of the defeinlaut from possession, 
and granting it only to provide for the due 
receipt of the rents, and providing for the pre- 
servation of the property, and the payment of 
liabilities and outgoings, Wright v. Vernon,. 
3 Drew. 112, 

i Representatives of Estate out of Jurisdiction.], 

; — The court 'will not appoint a receiver, in a 
: cause, where the persons representing the estate 
■ are out of the jurisdiction, and have not up- 
p)eared in the suit. Shaw v. Shore, 5 L. T., Ch, 
79. 

g. By Summons in Chambers. 

Since Judicature Act— Originating Summons.] 
— Semble, that a -receiver may be appointed 
under an originating summons. Gee v. Bell, 

In an administration action, commenced by 
Gi:igti'xa.t'ing summons, - a receiver may (in a. 
proper case) be appointed . immediately after the 
service of the summons and before any order for 
administration has been made. Framehe, In re, ' 
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A mortgagee issued a writ asking for the ment of a receiver bj waj’ of equitable exe- 
usiial order for foreclosure, and moved for the cution of the property of tu^o defendants in 
appointment of a receiver, and on the motion an action, for the purpose of obtaining f>ay- 
loeing heard a receiver was appointed. A state- ment of costs which they liad been oniered to 
ment of claim was delivered, but the mortgagor pav. It was contended on the part of the two 
having become bankrupt, the plaintiff withdrew defendants that the ajiplicatiou should have 
his claim for payment : — Held, that the plaintiff been made by the less costly method of sum- 
should have jiroceeded by originating summons, mons in chambers, accordiug to the practice 
The court made the usual foreclosure oi’der, but of the queen’s bench <iivisiuu, and that such 
directed the taxing-master to allow such costs an appointment should not be made unless it 
as the plaintiff would have been entitled to if he was shown to be absolutely necessary in order 
had proceeded by originating summons and no to obtain payment of debt : — field, that the np- 
more. v. Xiardmg^ 58 L. T. 74 ; 36 W. 11. plicants were justified in {iroceediiig by motion 

2l(>. according to the practice in the chancery 

division, but that it was v'orthy of considera- 
Service of Summons on IForeigner out of Juris- tion whether such an a] )|)lleation should not 
diction.]— There is no jurisdiction to give leave be made in chambers in tiie future, and tliat 
to serve a summons for appointment of a receiver where such an application was made by imitiou 
on a judgment debtor who is a foreigner residing it would be a question for cuisideration whether 
out of the jurisdiction. Weldon v. Gounod^ 15 the applicant should ha^'e the whole tjf liis costs ; 
Q. B. B, 622, and the appointment asked for was made, as it 

did not appear that the defendants possessed 
Before Judicature Act — Supplying place of sufhcient property available for obtaining pay- 
Eeceiver already Appointed.] — \\dieii the appli- ment of^tlie costs in any other way. liartlnj, 
cation for the appointment of a receiver is made In re^ Kuttall r. W/tittal‘r7\ 66 L, T. 588. dee 
for the first time in the cause it must be heard coL 31. 
in court; but where the application is only to 

supply the place of a receiver already appointed, li. On Application of Defendant, 

and whose office has become vacant by death or Aj.-rT-.-r-T x-,. , 

othoi'wise, it may be made in chambers. Grote , p^xoature Act, Under, i-L u.ler Judicature 
T. Uing, 9 Hare (App.) 1 ; 1 W. E. 80. f ''i'-'K'ncmnl m aii action 

V 11 may, before judgnient, apply tor an npiunction 

Appointment by Consent] — Application for v. lit o/I, lo L. J., Ch. 

appointment of receiver by consent should be ; I (.ii. U. biO. , , 

by summons at chambers. Blaclthorough v. ^ notwithstanding that 

ItaveyiUlL 16 Jur. 1085 ; 1 W. K. 56. ld.aiiitilf has already senx’d nonce of motion 


Management of Property — 15 & 16 Viet. c. 80, 
s. 26.] — In an administration suit, where an 
order had been made that the trustees of the 
estate of the testator in the cause should con- 
tinue to receive the rents and profits and pro- 
ceeds of the estate, and keep down the annuities 
bequeatlied by his wdil, and from time to time 
pass their accounts in chambers, and pay in 
their balances, an order appointing a receiver 
was made in chambers by a vice-chancellor per- 
sonally, upon the application of , some of the 
beneficiaries, upon the ground that the trustees 
had made default in passing their accounts, 
The trustees and other parties opposed the ap- 
plication: — Held, that this was a matter con- 
nected with the management of property within 
the 15 & 16 Viet. c. 80, s. 26, and that the judge 
had jurisdiction to make the order in chambers. 
Booth V. amlton, 16 W. B. 683. 

After Elegit returned.]— A creditor w'ho had 
recovered judgment in an action sued out a writ 
of elegit, to which writ the sherifi returned that 
there w^ere no goods or lands of the debtor which 
he could deliver. It appearing, however, that 
the debtor was entitled to an equity of redemp- 
tion of certain land, the creditor, without, com- 
mencing any fresh action for the purpose, made 
an application to a judge at daambei^ ' for' the 
appointment 'Of a receiver Held/ that ; such'' 
application was' rightly .the; Original 
action, and that it was'TOneccssarj'tplcoinhionce 
a new action for the purpose. ' Atiik r: 

Motion oir 6uiunio3iaw.-(jhanetry 
motion was made in,, an action' for the appoint- 


Ezeeutor against Co-executor.] — A nn'dion by 
a clefeiidaiil for a receiver d iriugnilar. even in a 
case where one executor filed, irbill against the 
co-executor, insisting that a receiver was ueca.^s- 
sary. Rohtnmn v. JlmUcff, 11 Beav. 614 : 18 
L. J., Gil. 428. 


Cross BiIl.]~-vSemble, defendant seeking 
appoint a receiver before decree must file a 
cross-bill. Grote v. Bury, 1 W. H. P2. 
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^'nderiDood ^ Iji r(% Undenoood v. Underwood. 60 
L. I. 3S4 ; 37 W, K, 428. 

j. Bate of Appointment. 

Giving Security.] — An order was made at the 
.suit of an equitable mortgagee “ fcliat C. E. M., 
upon ins giving security, be appointed receiver,” 
•of certain chattels comprised in the security. 
After this order, but before security had been 
,gi\'ein an execution creditor of the mortgagor 
took tile chattels in execution : — Held, that the 
receiver was not constituted receiver till he had 
given security, and that the taking the chattels 
in execution was not a contempt of court, 
uvuvh V. Edwardn'i^ 45 L. J., Ch. 391 ; 2 Oh. D, 
^91 : 34 L. T. 472 ; 24 W. R. 713—0. A, 

But when the security is given the order 
relates ba,ck to the date when it was made. 

Ex WatMm., In 49 L. J., 

Bk, 7 ; 13 Ch. B. 252; 41 L. T. 565 ; 28 W. R, 
127— a A. 

Validity of Execution.] — An action 

was brought by dcbenturedioiders to realise 
their security. On the 10th 3 an., 1SS3, A. 
was appointed interim receiver, with power 
to take })Ossession of the property of the 
■company. On the 12th Jan., 1883, he was con- 
tinued as receiver. In neither order was there 
any direction as to his giving security. The 
receiver entered into possession and remained, 
aiid was in possession on the 18th March, 1888, 
when a judgment creditor of the company levied 
execution on the goods and chattels of the 
company, then in the possession of the receiver. 
Tlte receiver gave notice of his claim on behalf 
of tli.e d.el>enture-holders, and an interpleader 
issue wjis directed. On the 21st ApT'il, 1888, the 
ovdhiiiry judgment in a debenture-holders’ action 
was taken, a.nd the receiver was continued and 
was directed to give security : — lield, that the 
I'ceeiver had been duly appointed with directions 
It 5 Uike piissessioii : that he was therefore validly 
in possession : and that the judgment creditor 
was not t.'ntit-Icd to the goods. Jlorrison v. 
.S,h:rne Ironworks Ckf,, 60 L, T. 588. 

Liability of Receiver,] — The principle 

that ihe appointment of a receiver is merely 
<,*«mdiri<.»n{i] until his security is perfected, applies 
iv) cases where the question is ns to his title 

against third parties, it has no application 
where the qiiesfion is as to his ovvn liability, or • 
tiiat of his sureties, in respect of moneys received 
ami expemlotl bv him as receiver. Smart v. 
MifiHimhULim. , . ' • 

3k. Costs* 

Bebtor in ’Persoa — Court not Properly As- 
sisted.] — On appeal by the defendant to the lord 
<!hanc<,dh:»r, his lords! lip ordered tlie plaintiff’s 
motion for a receiver and manager' before the , 
master of the rolls to be dismissed, but, refused 
the cxBte of that 'mtg.ion, on the. grourufithat the 
•defendant, who had appeared in person, had- in 
»o doing |,weveiite:i the court below from having ■ 
*11 thfe 'awlstence , which was necessaiy for a 
right decision in the case, and had thusded tb. 
the plaintiff*® obtaining tlie onier appealed from, , 
which his lordihlp disch.arged. MaU v. IlaUi 

a'-SfaA' & B/W; SC It, I, Oh. BSSr'l^ te. 

m ^ 

. ‘ ,! ^ #f A|f bintwhat bf ®i|«elver ; 



lord’s Claim for Rent.]— The petitioner is entitled 
to be paid the costs of the appointment of a 
receiver out of a fund realised by him in priority 
to the landlord’s claim for rent Bead v. Oor- 
coi'an^ 1 Ir. Oh. R. 235. 

In Partnership Suit.]— A motion for a receiver 
made by a plaintiff in a partnersliip suit was 
ordered to stand over till the hearing of the 
cause, and no order wa.s made as to the costs of 
the motion. Afterwards the common order was 
made for dismissing the bill for want of prosecu- 
tion : — Held, that the defendant’s costs of the 
. motion must be allowed him as costs in the 
cause. Corcoran v, Witt^ 41 L. J., Ch. 67 ; L. R. 

13 Eq. o3 ; 25 L. T. 653. 

Receiver Pendente lite in Probate Suit- 
liability of Executors.]— When a will had been 
proved and afterwards impeached and declared 
void, the executors condemned in costs, and a 
suit instituted for a receiver pendente lite which 
had failed, a motion to make the executors pay 
the costs of the suit for the receiver was refused. 
Grimston v. Timma, 22 L. T. 646 ; 18 W. E. 

747. 

1, Receiver and Manager, of. 

Sec Company (Debbntuees)— Paetxebship. 

2. Foe Whose Benefit. 

Receiver of Court Holds on Behalf of All.] — 

A receiver appointed by the court is appointed 
on behalf of all parties. Euvw v, Jlarlborovgh 
{Euke), 2 Swanst. 118. 

Money in a receiver’s Imnds is in custodid 
legis, for whoever can make out a title to it. 
When a puisne incumbrancer obtains the appoint- 
ment of a receiver, any prior creditor may file a 
bill, and attach the rents in his hands. Eclamj 
T. Mam field., 1 Hog, 234. 

N. and P., incumbrancers, moved that their 
reported demand should be paid out of the rents 
paid in by the receiver, which they insisted 
should, as to T., an incumbrancer to whose 
cause the receiver was extended, be considered 
as bygone rents, having been collected by their 
diligence in causes to which T. was not a party, 
and long before T. had obtained a decree or 
receiver Held, that the fund could not be 
paid out without regard to the priority of T., 
and that it should accordingly be extended to all 
the causes ; that a fund in court is never to be 
considered as bygone rents, but in custoilia legis 
for the persons entitled in priority, dltirtcajh 
w TiMl, 2 Ir. Eq. R. 41. 

An Officer of the Court.] — The rights of 

parties are not affected by the appointment of a 
receiver by the court. The receiver is an officer 
of the court, holding the pro|)erty for the party 
who may ultimately appear to be entitled to it. 
Fortnam v. Mill, 8 L. J., Ch. 161. 

. A receiver, who had been appointed, in con- 
sequeirce of the misconduct and incapacity of 
trustees' under a will, discharged upon the ap- 
pointment. of, hew trustees by the court. 
brhjge Y. Blair^ 3 Beav. 421 ; 10 L. J., Ch. 193. 

'A receiver is appointed for the benefit of all 
■' parties ’interested, and will - not,, therefore be dis- 
charged merely :qn 'the application of the party - 
at whose instahoe' he was appointed. I b, 

.appointed by the court of chancery 
'in is not the reeeBror,of the . 


I, 



Inspectorship Deed.] — Wheii a receiver is ap- 
pointed under an ordinary inspectorship deed, the 
inspectors, though they appoint and may remove 
him, are not responsible for his default, as if , he 
were their agent, ff0Uoh y* 'Imrs.- W '1,, Oh, 
MB ; L. B, 0 Eq, m ; I.. T. m ; IS W. K 


Discretion of Court— AppealJ—Thc court of 
I appeal 11111 not, except in an ext^reme ' case,, 
disturb the selection of a receiver by a judge,, 
unless there is some objection, in point of prin* 
.cipl'epto the, person appointed,.., v, 

' "■ 

How objections in, point of principle arc to- 
treat, ed where' t^e order gives , Ac 'persdn 
objected to liberty to propose himself m recciTer*. 


, ^ OtKBU 

■ ' Aypliefttioa under 4 & S WiU. d, c. 5S, 

receiver in ih^ cause fs-dh'e proper ;pe 


liquidator appointed 


An order 


'<■ i'’..? *■ ' ' 


EECBITEE. 


Inheritor within the meaning of the d & 5 Will. 4, 
c. 82. 3 Ir, Eq. K, 501. 

Incumbrancers.] — The appointment of re- 
ceiver is for the benefit of incumbrancers only 
so far as expressed to be for their benefit, and 
they choose to avail themselves of it, Gresley 
v. AMerley^ 1 Swanst. 579 ; 18 E. E. 146. 

Specific Performance.] — Where a receiver is 
appointed in a suit for specific performance, if 
the purchaser is compelled to take the title, the 
receiver is to be considered as his receiver. 
jBoehm v. Wood^ Turn, & li. 845, 

Possession of Eeceiver.] — Money in the hands 
of a receiver is not in custodia iegis in the 
same wmy as it is wdien in the hands of a 
sequestrator. Iloare^ In re, Ilia v. Otven, 

L. J., Ch. 641 ; [1892] 3 Ch. 94 ; 67 L. T. i5 ; 
41W. E. 105. 

A receiver was appointed by the court of an i 
estate which had been mortgaged to A. By a 
decree dated in December, 1827, the receiver 
was ordered to be discharged, and pay the 
balance in his hands to A. The receiver con- 
tinued to receive the rents until 1830, but paid 
them over to A., and, after that time, the rents 
were paid by the tenants to A : — Held, that the 
possession of the receiver after December, 1827, 
was the possession of A., and that, therefore, A. 
had been in possession from that time. Ilarlock 
V. Smith, II L. J., Ch. 157 ; 6 Jiir. 478. 

The trustee and executor of A. B., the owner 
of one moiety of a plantation in Jamaica, took a 
lease of the other moiety from E. and F., the 
owners of it, at a certain rent, and with cove- 
nants to keep it in repair, kc. A suit was subse- 
quently instituted in England, by the parties 
interested under the will of A. B., for the execu- 
tion of the trusts of the will, and certain parties 
in Jamaica were appointed receivers and managers 
of the estates of A. B. These parties entered into 
possession of the entire plantation, and remitted 
the proceeds to the consignees in England ap- 
pointed in the suit, who paid the sums received 
into court. Ho rent having, for many years, 
been received by E. and in respect of " their 
moiety of the plantation, a petition was pre- 
sented by them for payment out of the funds in 
court of the arrears of rent due, and also of a 
sum which they claimed in respect of dilapida- 
tions during the receiver’s occupation. E. and 
F. were not parties to the suit : — Held, that, 
notwithstanding that, some of the parties in- 
terested under the wdll . of A. B. were under 
disability, yet that, they were bound by the 
occupation of the receivers, and that E. and F. 
wmre entitled to an order for payment of the 
arrears of rent, and to - a, reference in respect, of 
the dilapidations. A'eate v. Pvnh, 3 Mac. & D. 
476: 21 L. J.Oh.574; 16 Jpr. 69. 


present the petition, and to make the verifying 
affidavit for a receiver under the 4 & 5 Will. 4,. 
c. 55, upon a tenant’s recognisance. Daly v.. 
Lynch, Ir, Eq. E. 2. 

Affidavit going beyond , Allegations _ in. 
Bill.] — Where facts, not founded on allegation 
in the bill, are introduced into affidavits in 
support of an applicatio,u for a receiver, the 
court will disregard them, and a defendant acts- 
properly in not answ’ering them. Lmvsou 
Yates, 1 Beav. 301 ; 2 Jur. 960. 

Interference with Eeceiver— Contempt.] — Any 
interference with a receiver appointed by the 
court is a contempt. Hehnore v. Smith, Se& 
col. 62, 


Administration Action, in,]- 
AND ADMINISTRATOE. 


-See Esecdtoe 


Debenture-holders’ Action, in,] — See 
PANY. 

Equitable Execution, by way of ,] — See col. 3,1., 
and Execution. 

Mortgagee, by .] — See Moetgagje, 

Partnership Action, in,]— P aetneeshif. 

Baiiway Companies Act, Under .] — See Rail- 
way. 

II. WHO MAY BE, 

1. General FiaNCipLEs. 

Nominee of Person having Carriage of Order,] 

— The nominee of the party who has the carriage* 
of the order for a receiver, will be a[)] jointed, 
unless some other party sliall liropose a more 
eligible person. Wllsim v. Poe, 1 Plog. 322. 

Eeceiver undertaking to Act under Direct 
tions of Expert.] — The appointment of a person 
as receiver over a kintl of prijperty, lia* jnaTuigc- 
ment of which he does not understand, with an 
undertaking to act un<ler the direoiiun of a, 
person who does understand it, is proper., 
LnpUm V. Siephenwn, 11 Ir. Eq. E. 484. 

The appointment of a receiver, who acts under 
the direction of a defendant.isobjectitamble. Jh^ 

A reference to, appoint a reem’ver sent back 
to the master, though the master's selection had 
been atiirmed by the master of the rolls. Ib, 

- lunatic’s Estate — Nominee of Master.] — The 
person whom the master has approved, for the 
office of receiver of lunatic's estate must, t<v 
reject him, be shown Incompetent, not merely 
another person more eligible. Iking or (LordX 
2, Moll. '518. ' ' . ’ 


EECEIVEE. 


ha^ ing btiCEr lor omi tinning uiKler super- the master, has no effect further than to put 

visitm tlie Yolmitary winding-up of a company, aside; the disabih under which a party or- 
ninlor wliich a liquidator liad been apfiointed^ an dinarily is of becoming receiver in the cause in 
equitable iiKutgagce of property of the company which he is a party, mwjal {BarT) v. Blalte, 
tiled a bill to enforce his security, and obtained 3 Moll. 50. 
an or<ler for a receiver. The cwinpanj" proposed 

the liquidfitor as receiver, but the judge in Next i'riend,] — Procliain ami of infant plain” 
elinnibers a[tpointed another person, who had tiffs not permitted to act as receiver. 

])Oeu proj/osed by the plaintiff Held, that the It 2 Madd. 64. 

liquidator, inasmuch as no personal objection 

wais tdlog<'<l against him. ought to have been Partner.] — A retired partner, who had ad- 
aiquuiited receiver, since the appointment of vanced all the capital, and was liable to tlie- 
aiiotlier jtersoii would cause great and iiuncces- partnership debts, appointed receiver of the 
sary expens(i ; and that this was a matter of partnership assets on his own application, //c//- 
principle, so that an ap])eal from the appoint- man Duncan^ /SVe* Paktxership,. 

iiient b}" tlie judge ccuild be entertained. Perri/ 

V. Oriental Ilt^tein Co., L. K. 5 Ch, 420; 26 L. T, Peer,] — Peer not to be a receiver. Att.'-Gen^ 

525 ; 18 W. K, 770. See Co.MPANY. v. Gee^ 2 Ves. & B. 208. 

Appointment without Salary -- Security Solicitor.]-— A solicitor is eligible as receiveig 

Premiums paid to Guarantee Society — How to but he cannot act as solicitor in any of the pro- 
be Borne,] — Whore a receiver is appointed with- cecdings which it may be necessary for I dm to 
out salary, but Ims to I1nd security, premiums take as receiver, Wilmm v. Par, 1 Hog. 322. 
paifl by him to n guarantee society for joining in Solicitor umier a commission of lunac}^ not to 
tl.K; security will ].)e allowed to him in his be appointed receiver of the estate of the lunatic* 
accounts, but such payments will not be allowed Pluclic^ Ex parte^ 2 Mer. 452. 
in the case of a receiver appointed with salary. The 143rd general order, forbidding any 
Ilarr'oi \\ Sleep, L. J., Ch. 511 ; [1897] 2 CTi. clerk or agent of a solicitor to be appointed a. 
80 ; 76 L. T. 458 : 45 AW E. 536. receiver, is general, and not confined to clerk& 

or agents of the solicitors in the cause or 

^ Extra Work — Wages — Allowances — matter, Stolies^ In rr, 1 Jo. & Lat. 675 ; 7 Ir. Eq* 

Time of Application.] — A person wdio agrees K. 450. 

to act as receiver and manager without salary, The 143rd general order applies as well to the 
anti dues not at tlie time of his ap])ointment extension as to the api[)ointment of a receiver; 
obtain the sanction of the court to his receipt of and therefore where a solicitor’s clerk was ap~ 
wages for extra work rlone for the business, runs pointed a receiver before the making of the 
a risk t)f losing tliose wages altc>gether ; but the order, he will not be extended to other lands of 
court will in a ])ro{ier case make allowances for the debtor on the application of another judg- 
extraordinary services. JIarr'a< y. SI eejpCA} Ij. 3., mciit creditor. Meara v. Egan, 9 Ir. Eq. E., 
Ch. 5116: [1897] 2^^C1 l 80; 76 L. T. (170; 45 259. 

AT. E. 680 — C. A. See ci)!, 58, A., who was a member of a firm of solicitors^ 

was aj)[)ointed executor of a will, probate of 
2 PA-RTIGULAR Peksoxs which was contested. Immediately after the 

testator’s death A. commenced against bis Widow- 
Barrister.] — The masters judgment is con- an action in the chancery division to administer 
clu-ive in appointing a receiver, unless some his estate, the writ in which was by leave of the 
substantial objection is shown. It is no objec- ! court amenfled by asking for a receiver pending 
tiou to a receiver that he is a practising bar- the litigation in the probate division. A.’s firiff 
rister ; but the solicitin’ in the cause cannot be ai)peare(I for both the plaintiff and (lefcEuiant in 
receiver. Gtfrltrnd v, GarJaueL 2 A^es. J. 137. the chancery action, and an order was made ap- 
J‘otitioTi to cliange a receiver. The master’s ])ointing A. to be receiver of the personal estate 
jmlgmenr not absttlutely conclusive, but the until the decision of the probate action, and also 
court interferes wirii j-eluctauce. The recom- to receive the rents of the real estate, the only 
meiidation of the testator, and the respect due security ordered being the payment of 2,0007. into 
to a considerate family, are to be attended to court, though the rents were about 3,5007. per 
in the appointment. The eiremustances of the annum. The widow afterwards obtained an 
person proposed (in this instance a relation of order to change her solicitors, and moved to dis- 
Hie family), a resident, distant from the estate, charge A, from being receiver. She denied 
being in pariiauitmt, ancl a practising hamster in having given the firm any authority to appear 
towil, though no a)>soiutc disqualification, are to for her, and it was established, at all events,. 
l>c considerably regardvrl. Distinction with refer- beyond doubt that she had never sanctioned the 
once to such circn.mstances. between an auditor appointment of A. as receiver: — Held, by the 
and, a receiver with ]iowers to let and manage, coirrt of appeal, that the a,ppointment of A. 
&c. Wgme. Y. Newhirongli (Xerr7), i5A''es.283. as receiver was improper, for that the appoint- 
ment of a member of the firm of tlie plaintiff’s- 
eicrgyman.]— Alotion that receiver being a solicitors to be .reed vor makes it impossible to 
elergvman (having cure of souls), may be clxsf' secure the proper checking of the receiver s ac- 
ebarged. as he cannot now act under the late and that a party to the action ought not, 

fitat.SGeo, 4, c. 91, s, 2. Ordered mwi. except Jn/ an extrenie case, to be appointed a re- 
Mame 2 Af oil. 362. eeiVer .without the assent of the other party.. 

*’ A, was accordingly ' discharged from being re- 

"'V T.he hcir-^at-law may be ap-' ceiver' and ordered to pay the costs both in the? 

.pointed the receiver, but, except by consent, appeal -comt' and in 'the court' below. Llopi^ Jm 
poundage. A direction that the v* IS Ch. I). 447 ; 41 L.T.lTl 

■ ; Jhotilcl be at liberty^ offer himself to .28 A%' ; 


AT, Ii. 680 — C. A. Cl.')!, 58, 


2. Particular Persons. 








EECEIVEE, 


Trustee.] — General rule, that a trustee shall In an action to enforce specific performance 
not be the receiver, with emolument. Sutton v. of a parol agreement to execute a bill of sale of 
Jo)ies, 15 Ves. 584-. personal chattels, upon an ex parte motion before 

Trustee not to be receiver, unless a special appearance of the defendant, there being evi- 
€ase, and without emolument. SyhesY, Hast'mgh\ dence of immediate danger of the chattels in 
11 Yes. B63. question being disposed_ of, an _ order ^vas made 

The trustee cannot be receiver. BYes. appointing the plaintiff (without security) 

interim receiver for fourteen days, or until a 
ir should be appointed under a reference 

^ .ffl d to chambers for that purpose which the vice- 

not bound to accept chancellor had directed. The plaintiff undertook 

to deal with the property onh' under the direc- 

A trustee apf join ted upon his own undertaking I tion of the court, and to abide by any order 
a suit to act as receiver of the trust property | which the court might make as to damagevS or 

Taylor v. JSclier.<tJo)/^ 45 L. J., Cli. 
CTi, I). 302 ; ' 34 L. T. 637 t 24: 'W. .'E., 450 

■C. A. 


515. 

Where a trustee offers to act as redeiver | reoeiv 
•without salary, he will be allowed to propose 
himself, but the master is ] ' ’ 
him. V. 14 Jur. 659, , 

i . . . , ■ ~ 

in a suit to act as receiver of the trust property which the court 
is not under ordinary circumstances entitled to otherwise. T 
a salary as receiver. PilMngton v. Balier^ 24 527 ; 2 
W. K. 234. 

3. Pakty to Suit. 

Ho Objection to Appointment of Party.] — It 
is no objection to a receiver that he is a party 
in the cause. Bownsliiro v. Tyrrell, Hayes, 

554. 

Judgment Creditor.] — The plaintiff, who had 
obtained judgment against the defendants, hus- 
band and wife, was upon his application ex . , 

parte appointed receiver of the income of the <2xecution by the sheriff under a Jiidgnient, 
Tvife’s reversionary interest under a will, S'uggle recovered against the executor for his own 
V. Bland 11 Q. B. D. 711. private debt, and a threatened immediate saie 

’ .... thereunder : S. L. B. was ap|.JOinted receiver 

Harried Woman-Separate Estate— Eemunera- instanter on waiving all salary, ami giving the 
tion.j — In an action against a married woman security. Raioson v. Buwmoi, II L. T. 

niieged to be possessed of separate estate, no ^‘35. 

defence was delivered, and the master found tt *,3 tt ,3 -i 7. . 

that she was entitled to separate property vested u^ipaid Vendor,] — On the application or an 
In trustees and subject to certain charges. The ^’^P*hd vendor of the propjorty oi; a eomj.>any in 
plainti,ff was appointed receiver without security '^'oluntary liquidation, ansi imable from insi.'l- 
of the residue of the income of the separate works, the vemior was 

estate, after payment of the prior charges, the appointed receiver witiiout security or ^salary, 
plaintiff undertaking to act without rerimnera- Boyle y. Betfu\s Lltuifwif Colliery Co., L, J., 
tion. M' Garry v. White, 16 L. E., Ir. 322. ^ 

Mortgagee.]- A defendant, a mortgagee, in 4 _ masteb's Eepom. 

the absence of any direct authority to be found 

in the books, was appointed the consignee, man- Exceptions to— -Impeaching Propriety of Ap* 
ager, and receiver of the mortgaged estates, pointnient.] — Exceptions to a masiur's report of 
Bavin V, Barrett, 13 L. J., Gh. 304. a proper person to be receiver, overruled, as tlie 

rep)ort ought to stand till the I'Kii'ty approved is 
Partner.] — Fending, the winding up of the impeached as an improper person. Creuze y. 
business of a partnership, which had become London {BUho})), 2 Bro. 0. 0.253; Dick. 6»87. 
ffissolvcfl by the death of one of the partners, it Thomas v. Bawhbi, 3 Bro. 0. 0. 508 ; i Yes. 
is a gmund for appointing a receiver and mana- 452. 

ger, and for not appointing the surviving partner Proper wmy to bring repjort appviinting receiver 
to the office, that the latter has, while carrying before court, is bv exceptions to it. Sd'V,, Dick, 
on the business after his partner’s death, so acteci 687, 

as to diminish the value of the assets by trans- To maintain an exception to the master's 
ferring to a new business to be carried on by appointment of a receiver, a strong case of dis- 
himself, the benefit of the custom and goodwill qualification is necessarv. Tharpe v. Tharpe, 
of the business. You7iyY.:Buclktt,MB.^.,Oh. 12 ^’'es. 317 ; WHUm YUVtUiums,^ Yes. 588; 
o04 ; 46 L. T. 266; 30 W. B. 511. Eabt- Anon,, 3 Yes. 515. 

t*«rfomaBoe.l III. IN WHAT 0A?!ES AND OVEK WHAT 
—In an action for the specific performance of PROPFET^'' 

m agreement to accept a- lease , of a farm, in x vy xi 

vrhkh jndgment had.beefi .the'd^en.'- ' 0B^ERAh 

made to' the divkiphaFcburt^ apr ; Beoeiyer against legal Title.; — \ r^icoufT 

will not bebappointed where the rfeli 

faim mthout security on hk undettakjhg . to- tween .the plaintiff and dereudant. arc doubtful, 
jMe^b^MyoTder-whioMhecb^^^^ It the defendant haa obtamed .fet 


i, , m matte. 


r, ."‘.i:.’.' ■ 
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^iiid the answer neither admitted nor denied 
that he held that character : — Held, that this 
alone was not a sufficient ground for refusing 
a receiver. Lancashire v. Lancashire, 9 Beav. 
12(3 ; io L. J., Gh. 54 ; 9 Jur. 95(>. 

The authorities as to the jurisdiction of the 
court of chancerj to interfere, where parties are 
claiming real estate under a legal title, by ap- 
pointing a ]‘eceiver and restraining waste, consi- 
<lere(l, Talhat (iLh?*/) v. Scott, -k Kay J. 95 ; 
27 ].. J., Ch. 273 ; 4 Jur. (N.S.) 1172 ; 6 W. 11. 
200 . 

It is settled beyond doubt that the court will 
not interfere, at the instance of a person merely 
alleging a legal title to realty, to grant a receiver 
as against other persons who are in possession of 
the estate. And the fact that the amount of the 
rents at stake is very large does not alter the 
case. I b. 

The court will not grant a receiver of real 
estate pending litigation between adverse 
claimants where the claimants are merely legal, 
notwithstanding the possession at the time of 
sdliiig the bill is vacant. Dunn v. Ferrior, 37 
L. J., Ch. 569 ; L. K. 3 Ch. 719 : IS L. T. 65, 
SOU ; 16 W. R. 454, 922 ; Cremen v. Llawlics, 2 
Jo. &; Lat. 674 ; 8 Ir. Eq. R. 503. 

There is no jurisdiction in lunacy to interfere 
between adverse claimants to the real estate of 
a deceased lunatic ; therefore, the lords justices 
sitting in lunacy will not entertain an applica- 
tion for the appointment of a receiver after the 
death of the lunatic, but will impound the title- 
<leods in the hands ■ of the committee of the 
lunatic's estate pending the litigation, and will 
leave t.he matter to be dealt with under the 
original jurisdiction of the court below. Jb. 


Beeeiver at Instance of Heir-at-law.] — A 
receiver of rents of real estate will not be ap- 
pointed at the instance of a person who has been 
found to be the testator’s heir-at-law' by the 
chief clerk’s certificate, on a reference for that 
purpose in a creditor’s suit. Toj}inng v. Searsony 
6 L. T. 449. 

Mine — Laches in Raising Claim.] — Motion for 
a receiver on a mining concern refused, upon a 
claim of partnership in the equitable interest, 
not raised until the concern, at a great expense, 
became prosperous, and denied by answer. 
Xorway v, Bowe, 19 Yes. 144 ; 12 E. E. 157. 

b. Since J udicature Act. 

Judicature Act, 1873, s. 25 (8).]— A receivey^ 
may be appointed by an iritorloontory order of 
the court in all cases in which it shall appear to 
the court to he just or comenient that such order 
should 1)6 made yWnd any such order may he made 
either mioondltionally or upon such terms and 
eonditiom as the court shall thuih just. 

Section 25 (8) has very much enlarged the 
powers which: courts of equity formeiij'' possessed 
of granting receivers. Amjlo-Italian Banh v. 
Daties, 47 L. J., Ch. 833; 9 Ch. D. 275; 39 
L. T. 244 ; 27 W, R. 3. 

Discretion of Court — Interlocutory Applica- 
tion.]— Under sub-s. 8 of s. 25 of the Judicature 
Act, 1873, the court has a discretion as to the 
appointment of a receiver. The power given 
by sub-s. 8 of s. 25 can be exercised at the 
trial of an action, as well as upon an interlo- 
cutory application. Fnjtherclh, In re, Prytherch 
V. Wniiamsyo^ L. J., Ch. 79 ; 42 Ch. D. 590 ; 61 
L. T. 799 ; 38AY. E. 61. 


Property in Danger.] — YTiere the right to 
properly, which is the subject of litigation, 
iiepends on questions to be decided at law, the 
jurisdiction in equity lo grant a receiver is only 
tt) be exercised when there is a reasonable pro- 
bability of success. an«l the pu’operty, the sub- 
ject of the suit, is in danger. Batnhrajge v. 
Jiaddoicii, 3 ^Mac. A G, 413, Reversing. 20 L. J., 
Ch. 139.’ 

Fraud.] — A receiver may be appointed against 
ilie ktgal title in a strong ease of fraud upon affi- 
davits : )>ut tinder the circumstances of this 
case, an appheation after answer for that pur- 
an injunctiou against coimnitling waste 
and disposing of the estate w’as refused. 
Lloyd V. Passing ham, 16 Yes. 59 ; 3 Mer. 607 ; 
St /} aril V. Williams, 6 Madd. 49. 

Abused Confidence.]— Ifeceiver upon motion, 
against the legal esi ate under a coriveyanco, upon 
a strong stjspicion of abused eontidence arising 
ppoii. tile answer. Ifuguenin v. Baseley^ 13 Yes. 
3U5; 148,276. 

. Bents ia Bangor. ]— The court- will not order 
the receiver of an estate where the matters’ in; 
digpute cleficnc! on a mere legal title, except, strong 
ground of , title is sliowii, and the rents are m 
.danget, Myrdmfd v. Hooper, Ambl, llll. 

'Of ■'■"■"Birtetta] — ‘Cburt 'tvlil ' 'inter-' 

.prsadM a„„ property.,: where,,, 

danger 'Of evieticm, eren 'although 'the 
,has a ,prlm4., 




Just and Gonvenient.] — “ Just or convenient” 
must be read just and convenient. A7 L.Ily. 
V. 6^. AC col. 3. 

— — Title to Property in Dispute.] — The 
court has power under the Judicature Act, 1873, 
s. 25, to appoint a receiver where tlie title to the 
property is disputed. Dunn v. Ferrior (L. R. 
3 Ch. n9) and Talbot v. Ilope-Seott (4 Kay 
& J. 1 30) are no longer law. Berry v. Keen, 
51 L. J., Oh. 912. 

The phdntifi: in an ejectment action which 
was set down for trial, but had been stayed 
until another , action aRecting the same pro- 
perty,. and brought by the defendant in eject- 
ment against the plaintiffi and others, should 
be ready for trial, moved for a receiver and 
for attornment to him. The defendant in 
ejectment set up a defence that in equity the 
plain tifi was only a sub-mortgagee. The evi- 
dence in support of the motion showed that 
the piropcrty w^as wasting, and that, even if 
the plaintifi was only sub-mortgagee, it was 
insufficient for the original mort:ga,ge upon it ; 
and this evidence was not met to the satis- 
faction of ' the cotirt : — Held, that under the 
circumstances it was just and convenient 
within the Judicature Act, 1873. s. 25, sub-s, 8, 
now^ to appoint a. receiver.; and an order was 
made accordingly, unless the defendant elected 
within four . ,days to pay an occupation rent 
into court, the amount to be settled in cham- 
ber. Bml and Personal Advance Co. v. 
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and equitable morigagcc over other, the pro- Court — Alimony.] — Tlie probate ^ and divorce 
perties being mixed, and the whole comprised in division ordered a husbaud, against wiium it 
one security. On motion for the appointment of granted a divorce, to pay alimony. The divorced 
a receiver over the whole : — Held, that the wife brought an action in tlie citaneeiy division 
Judicature Act, 1873, s. 25, siib-s. 8, gave the against her late husband, and thc^ trustees of ^ a 
court power to appoint a receiver over the legal post-nuptial settlement made by him during tiie 
as well as the equitable propert}’', where, as in continuance of a former marriage, to enforce 
this case, it was “ just or convenient” to ilo so. payment of arrears, and recurring payments of 
Pea^a v.' Ple-tehar, 45 L. J., Cli. 2(15 ; 1 Ch. D. alimony, by the api>ointment of a receiver of Ids 
273 ; 33 L. T. 044 ; 24 W. II. 158. life interest under such settlement Held, that 

slie was entitled to the appointmenr of a receiver,. 

Mortgagee in Possession.]— A receiver nnd that the court would not take int(> considera- 

may be appointed at the instance of a legal mort- tion the injury done to the children of the former 
gagee, but he has no absolute right to a receiver, marriage, by depriving their father of his }iowcr 
A mortgagee who has once taken possession to consent*^ to tlieir ‘advancement out of the 
of the mortgaged property cannot relinquish Rettlemcnt funds. OUvrr v. Lowiher, 42 L. 1\ 
possession at his ]Jeasure ; having once assumed 47 j 28 \V. il. 381. 
the responsibilities attaching to a mortgagee in 

possession, he cannot at his own pleasure get Real Estate in Ireland — Biscretion of English 
rid of them, and as a general rule the court Court,]— On an application for the iqtpoint- 
will not by appointing ^a receiver assist him to nieiit of a receiver of real estate in Ireland great 
do so. Wedolnj 0^2 (Jh. I). 20G) con- weight ought to be given to the provisions of the 

sidered. Pnjtheroli. Iti re. Prythercli v. Ih'l- legislature for dealing with such matters under 
liams^ supra. the Supreme Court id Jiulicatiire Act (Ireland),. 

m . -r. 1 <877, and s. 57 thereof. But where the auplicauts- 

legal Mortgagee prevented from Takingr Pos- were willing that the proseut agent uf lUe h-isii 
gession.] A log.il mortgagee ot bitsmess premises neter experieuceil any ditlieuiiy 

such as an hotel, who is preventeil by the mort- collecting the I'ents, should be aiipointod re- 
gagor frorn taking possession under the mortgage, reiver, the court considering that the ilifficulties 
may obtian, upon an niterlooutoiy application, attouiiiiig the appointment of a rocoivor of Irish 
anorferforthe appomtment ot a receiver and Bullish court were considerai.lv 

manager, and an injunction restraining the nio(iifiedbTt.l,atcireumsta«ce,appoiuteilliiiure- 
mortgagoiprom mtertei'mg with the manage- v. 7U L. T. 7oU. 
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jnii?f.liction of tlto mayor’s court: — Held, that Charge of Annuity on Benefice.] — A receiver 
althougli the court will not generally interfere will be appointed over the tithes and glebe of 
with tlie proceedings of another court which has the grantor of an annuity who has charged it on 
power to do complete justice, yet, in the peculiar the benefice he had at tlie time of the gratit, 
'.curcumsia,i!ct‘s of the case, it was right to appoint and covenanted to charge it on any benefice he 
a receiver in the chancery suit. JS^othanl v, might thereafter possess, on his being promoted, 
Prorto)', 45 I,. J.. Ch. 802 ; 1 Ch, D. 4 ; 38 L. T. if a sufficient arrear of annuity is due. Strange 
; 24 '\V. Ib 84—- G. A. v. Ormshy, 2 Hog. 55. 


Proceedings in two Courts.]— x\n action was 
‘Commenced coui't of one of the vice- 

cliancL'llors for the administration of the estate of 
a testaior, against tlie administrator with the will 
annexed. The admijiistrator, l^eing interested , 
in that cn|'<acity in the estate of another testator, 
■cumuicrjced an action for the administration of 
his estate in tlie coui't of a different vice- 
chancellor, mid then became bankrupt. The 
piaintilF in the first suit moved in that suit that 
a receiver of tlie estate might be appointed, and 
that the jdaintiffi might be permitted to prosecute 
the second action in the name of the adminis- 
trator : — Held, that the idaintiif was entitled to 
the order asked for, and that it was properly 
•made in the court to -which tlie first action was 
attached. In such a case it is not the modern 
practice to permit the receiver to carry on an 
action in the name of a bankrupt executor or 
administ rator. IlophfUft, In. re, Duicd v. Ilawtin, 
ID Ch. D. ()1 ; 30 W. K. GOl— C. A. 

Action commenced in District Eegistry.] — 
In a creditors action for the administration of 
a testattir's real and personal estate, which was 
c'ommtaicod in n district registry, it was held, 
liiat the court liad juri^d^ctiou to ajijioint a 
receiver, Ca/g^er, In '/'C, Ilohertwn-w Capper, 26 
■\V. il. 484. 

After 0rant of Administration.] — Wlien ad- 
ini!n>tration has been granted the court will 
jw\ exerciw its jurisdiction to appoint a receiver 
of porsf-iud estate, unless a sjiecial case is made 
—a rule which, will be strictly enforced, since the 
20 A 21 Viet, c. 77, erin’Mles the court of probate 
to apsHvInr an aalministraror ])ijndente lite, with 
nowt.'i's .'similar to those of a receiver. HltcMn v. 

L. K. 10 Kq. 471 ; 28 L. T. 385 ; 18 W. 
K. 1015, 

b. Benefices and Offices. 

Charge of Annuity by Vicar — -Exchange of ■ 
Eivings. J---A vicar, whilst the 18 .Kliz, c. 20, 
a’;irdnsi charging benefices was repealetl, charged 
Id- living with an finnuity, and covenanted, if he 
should exchange Isis living, ti) secure the aiinuity 
by charging ami dicdsing the new living, and 
I4iat, in the 'meantime, it should be charged witlij 
1 he ujinuitv. He aftcrwtirds exchanged his living, 
but did nVd exec.nfe any deed until after the 
rvxiviil of the 18 Bliz. Held, that the covenant 
was a wihsisliiig charge on tlnmiew living, and a 
receiver was appointal to pri»vidc for the annuity. 
IMetflfe V. Yarh Sim, 224; 1 

Myh & C. 547 ; 6 L. J., Oh, 65 . , / 

lacumbmacew on Eeetory,]— -A third incum- 
brancer on a rectory having obtained a seques- 
’ fcmtion., fi receiver was iippolntec! at the instance 
bf the second incumbrancer. White, v. Peter- 
henmyk (^Mhkep\ 8 Swan* 109 ; 19 lb lb 183* 

' ‘ A receiver appolhteil of the sprofits of a rectory 
iimler sef|iiestrati<')n, ktul an injunction granted 

S iwt enforcing seqMtmtion. SUmr % Mr- 
(Miigp) $ SwmAl2^ iL g.g y ’ _ 


Repairs of Churcli.] — Where a receiver is ap- 
pointed over tithe rent-charge, the funds realised 
by him are applicable, in the first instance, to 
the repairs of the chui'ch. Cullen v, lullaloe 
(Bean and Chapter''), 2 Ir. Ch. K. 333. 

Charge oa Cauonry — Public Policy,]— Where 
a canon wms entitled to a share of the revenues of 
lands, &c., vested in the corporation, in considera- 
tion of future duties to be performed during the 
year, for his own and not for the public benefit, 
and he had assigned his canoniy by way of 
mortgage : — Held, tliat such security was valid, 
anti a case for the appointment of a receiver. 
Principles of public policy on which pay, pensions, 
Ac., are held to be inalieiiable. Grenfell v. 
)^/^r7,sw* 2 Beav. 544. 

Judgment against Incumbent.] — Where a 
creditor has obtained a judgment against an 
incumbent, the court can, on a case for a 
receiver being made, appoint a receiver of the 
profits of the living. Ilawktm v. Catliereole, 

3 bim. (N.s.) 68 ; 20 L. J., Oh. 59 ; 14 Jur. 
1103. 

Motion by judgment creditors for the appoint- 
ment of a receiver of the profits of an ecclesias- 
tical benefice so as to put a subsequent judgment 
creditor wdio had obtained a sequestration out of 
possession : — Ke-fiised, on the grounds, first, that 
the court would not distui'b a subsequent in- 
cumbrancer, who iiad got in aid a legal right by 
his greater diligence ; and secoiully, that the 
plaintiffs had, by express contract with the in- 
cumbent, renounced in his favour their right to 
receive the ecclesiastical profits. Jlites v. Bro~ 
thers, 2 Eq, Eep. 321 ; 23 L. J., Ch. 150, 782 ; 
17 Jur, 1174 ; IS Jur. 715 ; 2 W, E. 110. 

Charging of Benefices— 13 Eliz. c. 20.] — In 
1808 the act 48 Geo, 3, c. 84, repealed the act 13 
Eliz. c. 20, which prohibited the charging of bene- 
fices, In 1817 the act 43 Geo. 8 was repealed, and 
the effect of such repeal was to revive the act of 
Eliz. In 1811 an incumbent duly charged his 
then present benefice with an annuity, and 
covenanted, that if he should afterwards be 
preferred to any other benefice, he w’oukl fully 
charge the same with the annuity ; and that in 
the meantime, the same should be charged and 
chargeable ^Yith the annuity. In 1814 the in- 
cumbent was preferred to another ))ericfice, but 
no legal charge upon it was exccnte<l until 1818 : 
— Held, in the court belowq and upon appeal, 

, that the deed of 1811 constituted a good equit- 
able? charge, which attached upon the new 
benefice, as soon as it was acquired. There being 
subsequent incumbrancers, an order for a re- 
ceiver wms made at the lieaiing, and affirmed on 
appeal. Metealfe r.Yorh (Arekhifihop'), 1 MyL & 
d 547 ; A Sim. 224 ; 6 L.. 65, 

Hsiter Eorester of Royal Eorest.]— I^oceiver 
granted, at the suit of a judgment creditor of the 
office of , master '^ffester of the royal forest. 
Mmehari r. Sim* 566. 






a college in tne nm^orsity is in equity, ana Annuity allouring Arrear of Head 

effect wiU be given to a s^wity tbereon, out ot Rent.]-lf a grantor of an ammity allows an 
the dividends apportioned to such fellow from rent to fall due, it is sufficient 

ri™®i 1 ° ground for an application bv the nniinitant fur a 

receiver, without regard to rho aniounr t.f 
J,’ 3^ cn T- arrear of the aiimiity wliicU is due. On a 

Motion byan incumbrancer on a fellowship ^ receiver, on the defendants 

for a receiver and injunction refused with cos s. plaintilf may use an affidavit to 

Berlifley v. Kvng s College, Camindge, 10 ^ggeptain the exact amount of arrears of an 
beaY. oUi&. annuity due to him. Hogan v. iJodlnn^ 1 Hog. 

Clerk of Peace, OfiS.ce ol] — The profits of the 

office of clerk of the peace being assignt^ for Annuity going Abroad.l-The 

payment of creditors, a receiver was appointed, ^ an csputable 

pending the question ot the vahdity of the “h^rge on certain luinis wliicl. are subiect. to a 
assignment. PeXmer v. Ymglian, 3 Swan. 173. pj,ioi° charge, goes to reside abroad, bui by his 
Assistant Parliamentary Counsel.] — The salary agent continues iiirtcei]it of the rents and profits, 
of the assistant parliamentary counsel to the 1 he court, on tlie application of the aniuiitaut, 
treasury is not assignable, and the court wiU will appoint a receiver, though the grantor has 
not appoint a receiver of it v. Meillg, 2 not appeared to the suit. U:ifieul v. Bnne, 2 

Sim. 560 ; 1 Kuss. & M. 660. ‘ ^uss. 119. 

Ireland — ^Eeceiver on Answer.] — In a suit for 
c. Ckarg-es and Incumbrances. payment of an annuity, the court of excliequer 

^ ^ (Ireland) will appoint a receiver on the answer. 

Legal Mortgagee,]-~A receiver may be ap- ^nd an affidavit of tlie sum due, thouHi an 
pointed at the instance of a legal mortgagee, but issuable term and vacation have elapsed since 
.he has no absolute right to a receiver. Prytherch, the answer was filed. Fau y. Fan, 2 Jones, 3rdh 
In re, Frytherch v. Williams, 42 Ch. I). 590 ; 38 

W, E. 61.* And see Faase v. Fletcher, 45 L. J., Matters in Derogation of Plaintiff's 

Ch. 265 ; 1 Ch. D, 273 ; 33 L. T. 644 ; 24 W. E. Title.] — The court, in the exercise of its con- 
158. current jurisdiction, decreed the appointment of 

^ ^ a receiver to raise the arrears of an annuity 

Pirst Inoumhraaeer— Power to Appoint Ee- charged on lands held for a rorni of yonrs, 
ceiver.] — The court will, on the hearing of azi where there were questions which could at 
incumbrancer’s suit, appoint a receiver, although least be raised in a court of law, which 
the first incumbrancer has, by his deed, a power might interfere with the iluht of the plai mill’ 
to appoint one. Ford v. Tollemaclie, 1 H. E. to recover. v. Hr. R. iiHq, 361. 

177 ; 5 L. T. 626. ’ i 

, , . , , . . Three Half-Year’s Interest in Arrear. ‘1— 

772, a mortgagee, ; 
^ 'ears’ interest is in arrear, ziifiT, 
by summary application, get a receiver of estarV, 
in order to keep down arrear, &c., of interest. 
An application of this kind was made ly respon- 
dent in Irish chancery ; and though appellant 
held ofiice of chief rernembmneer in C‘xche(|uer 
there, he was held incapable of pleading aj.sy 
privilege of office against application. Vlan- 
brass'dl v. Taylor, 5 Bro. P. G. 319. 

^ Annuity Deed Impeached as Evasion of Dsury 
” ] — defendant executed a deed pur- 

porting to grant to the plaintif an annuity of 
521. for the defendant’s life, in consideration of 
350^. paid by plaintiff to defendant upon the 
■ ■' i. The ajusuity fK.a‘ng in 
lands arrear, the plaintiff fi let! a bill to raise the amount 
, a due by sale of the premises charged, and for a 
; receiver in the meantime, and now moved on the 
was ffiil for a .receiver. The defendant, bv her 
answer and affidavit, impeached the grant of the 
.annuity on several .grounds, and insisted, th^t . 

English Ann^ty-^Trust of 3Beal Estates in of the statutes against usury; that the m! 

toteMp.tomty Aot.]^>--An_ annm% granted agt^^fnent was an usurious loan, the ?ettafia#nt 

m England, secured by ;a'bmt;ofr^ estate in of which was secured by an ,lnsi»n« m 
IS, regulated the. p»yis|BS detodant^^ life, to be kept up at te 

Annuity Act; sm England, & ' ' I'eferred to the tetters of t& pmm$ agS- 

5 ^ec^sideration was duly iliS' 

tod ^UuW by.^i^e^ could not avail 


Lite Estate—Arrears accrued during prior By an act of Irish parliament 1 
Life Estate.] — A receiver will not be appointed when three hnlf-v ' ‘ 
over a life estate, to raise arrears of interest ^ 
which accrued due during the time of the 
former tenant for life. Garnett v. Pratt, Hay. k J . 

303. 

Tenant for Life subject to Term to raise 
Portions.] — Receiver granted against tenant for 
life subject to a term to raise portions, he re- 
fusing to produce title-deeds necessary for raising 
such portions. Friystacho v. Mansel, 3 Madd. 47. 

Annuitants.] — A prior animitant may obtain 
a receiver over the possession of a custodee, 

O' Neill Y. Wa?'d, 1 Hog. 111. 

Extension to other Property,] — On bill I execution of" the deed. 

to raise arreai’s of annuity charged on ‘ v . 

named and on all other property of defendant, s 
receiver was appointed over the named lands 

on discovery of other propeHy,' his power 

extended over that also on motion; Xyne v. 

JjQchwmd, 2 Moll. 498, 
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her solemn deed. ]\elhj v. 1 Ir. of the estates comprised in that mort^sras'e. in 

K. 48d. trust to keep down the interest of that 

^ the residue of the routs lo 

i?ee-farm Bent — Power of Bistress and himself. , A. af terwards granted several an jmities,, 
Be»entry.j— W lau'C tlie deed reserving a fee-farm which he charged on all the mortgaged premis(is, 
rent our of certain lands thereb}^ conveyed in fee and demised the same to a trustee 'for securing- 
^vas of ancient date, and the rent, after various the said annuities in manner therein mentioned '1 
imsne assignments, was vested in tlie piaintif! as and, subject thereto, to permit A. to receive the 
assignee, and was in arrear ; and the estate con- surplus for his benefit. At the time of granting 
veyed by the deed, after various mesne assign- these annuities, A. represented the estates to be 
ruents, was vo'^ted in the defendant as assignee ; free from all incumbrances. On a bill filed by 
upon a bill by the assignee of the rent, praying a the annuitants against A. and B. (without making 
receiver, tkc., anti t.he defendant’s answer admit- any of the prior incumbrancers parties), the- 
nng tlie plainrllfs title, but insisting that his court will restrain B. from paying over anv part 
remet iy was at law, the court granted a receiver of the rents to A., and will app'omt a receiver 
over the premises conveyed by the deed, to pay without prejudice to the prior mortgagees taking 
the arrears and future accruing gales of the rent, possession. JDalmer y, Dtuhmood, 2 Cox, 378. 
although the deed contained clauses of distress 


and re-eutry in case of non-payment. Sterelly v. 
Jlurpliy, 2 ir, Eq. li. 44S. And see Id. 451, n. 


Annuitant with Power of Self-help.] - 


V. Mortgage of Mines — ^Beceiver and Manager.] 

— The court has Jurisdiction, at the instance of 
mortgagees of collieries held under leases con- 
A taining working covenants, to appoint a receiver 


testator gave an annuity, which he directed to and manager of the property and business, not- 
be paid by his son, and, subject to and charged withstanding that the latter is not specifically 
with the payments of his debts and the legacies referred to in the mortgage security. CamyMl 
and annuity thereinbefore mentioned, he devised v. Lloyda Banli^ 58 L. J., Ch. 424. 
and bequeathed his real and personal property A managing partner of a mine has authority 
to his son absolutely. The annuity fell in arrear, to defray all the necessary and proper expenses 
after liaving been paid for twenty years, and the incidental to the beneficial working of the mine 
annuitant filed a bill to enforce payment, and out of the joint profits derived from the sale of 
moved for a receiver : — Held, that the annuity the minerals. Ih And see Gills v. Bar.id, 44 
being charged upon land, with a power of distress L. J., Ch. 770 ; L, E. 20 Eq. 373 ; 33 L. T. 298 
supciradded by 4 Geo. 2, c. 28, he had powder to 23 W. E. 786. 
help himself, and was not entitled to a receiver. 

Sdlory v. Leaver ^ L. E. 9 Eq. 22 j 21 L. T. 453 ; Newspaper — Mortgage of.]— On motion by a 
18 W. E. 59. mortgagee of a newspaper, a receiver and 

manager of the mortgaged property was ap- 
Lady Annuitant becoming a Nun.] — The pointed until the hearing of the cause, on under- 
doctrine of civil death by profession ceased to be taking to print, publish, and edit the paper in 
law at the reformation, and was not revived by the meantime, and forthwith to register liimself 
the Eoman Catholic Emancipation Act (10 Geo. as proprietor. Cluqtlhi v. Young ^ 6 L. T. 9T 
4, c. 7). Therefore the court granted a receiver — L. 0. , 
on a bill filed to raise the arrears of an amiuitw 

devised in trust for a lady who afterwards By Part Owner — Sale.] — K. obtained a. 

becanie a nun, during such period of her natural decree that he was entitled to a moiety of a 
life as she sliouhl continue muiiarried. Leans v. newspaper, subject to a lien thereon in favour of 
(Jassldy, 11 Ir. Eq. E. 242. his co-owner H., and the decree directed certain 

accounts to be taken. H. had mortgaged his. 
Mortgage — Undivided Share.] — A receiver may interest (inchuling his hen on K.’s sliare) to M, 
be. at.>poinred over the whole of a property at the K. had no interest in the premises wdiero the 
instance of a mortgagee of an undivided share, business of printing and publishing the news- 
^tnnsiou v. CnUtooll^ 31 W, B. 390. paper was carried on, nor in the jjlarit used in 

the business. The books of account were in the 
Mortgagee of Business Premises,] — A legal possession of H. Great delay took place in 
Tnortgaget<;,M>f bu8ine.s.s pu'cinises, sttchas an hotel, taking the accounts, both H. and M. placing 
“who is prevented by the mortgagor from taking every obstacle they could in the waay. Ulti- 
possession under tlie mortgage, may obtain, upon inately M. purporteil, as mortgagee, to sell the 
an interloeutoiy application, an order for the whole interest in the newspaper to J. There- 
appointment of a receiver and manager, and an , upon K. filed another bill against M. and H. and 
iojunctii^n restraining the mortgagor from inter- J., praying that the sale to J. might be declared ' 
fering with the management of the business and void as against K., and that the newspaper 
the possession of the premises. Form of order might be sold by the court, and that till sale a 
appointing a receiver and manager, with an .receiver .and manager might be appointed, and 
injunction. Tmmm v. Medgj^ave. 50 h. J., that, if -neces.sary, the suit might be treated as 
Ch. 830 ; IB Ch, I). 547 ; 45 L. T.605 ; 30 W.E. supplemental to‘,the first suit :~Held, that a 
421. receiver and manager ought to be appointed., 

■ . . ’ Kelly Y* irmm, 20 U T. 201 ; 17 W. E. 425. 


/iBiiorito of ^ Mwtgagwa and' Aauuitants.]-^, 
An having’ charged his eatates by mortgages arid’ 


Notice of Motion— Amending Title.]— The* 


otw iacumbmnee® -tb a very large amount, , notice 'pf motion for, a receiver and manager 
B, to ^ hfejtewapA or , receiver of all , Imving.beeri entitled only in the second suit, the 


fetajteej -,with‘ yerbilj.dlraeliions to pay the ' vice-ohaneeBor .atnended it .by entitling it alsoim 
the inortf^ew, and to pay .over the the first iult, and made the order in both suits : 

■ W'Of thpA'tnlii to'ShwIfd 'm the making A-,— was competent to the Yice-cbm- 
iiL..'feY deed aonointed ‘in both suits. , 



1 « k . , ->,.1.] fu. ■!, LLL..^ 
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rates for the purposes of local improvements, and that the plaiatrii was eiiiitloa^to a ruceiver 
Of the moTioy so borrowed the sum of 100?, at Bnjanf v. BuVj Oh. ,>25 ; 10 Cli. 1), 

the least in ever}^ year was to be repaid to such 153 ; 39 L. T. 170 ; 27 ^\V. 11. 2 10. 
of the mortgagees as should be selected by ballot. So long as the iiual judgment in aEi action 
The mterest upon the mortgage was duly remains unsatisfied, the action is a “cause or 

and annual instalments were paid in the pre- matter ponding within iiie meainng of s. 21, 
scrilicd manner, tliongh not with complete reg’u- sub-s. 7 of tiie Judicature Act, and con- 

iarity. The mortgagees gave notice to the sequently, in jin action by a creditor rtgain<t a 
commissioners, requiring them to pay oif their debtor in which tiio plain iiit lias obraincii Jinal 
mortgage (800?.) in six months. The commis- judgment, the court has puwor. under that sub- 
moners refused to do so, whereupon the mort- j section, in order to satisfy the judgment, to 
gagees tiled a bill to establish tJieir right to bo j grant equital Jo execution against tiie ilcl'endant 
paid oil-, and for a receiver of the rates Hold, by appointing a receiver upon iimtiou in that 
that thev had no right to have their mortgage action, altlioiigli the writ may not have bcsm 
debt paid off, except under the provisions of tlie indorsed witli a claim ibr a receiver; it lu-ing 
act, and that the court had no jurisdiction to unnecessary in such case to bring another mU ion 
apijoint a receiver of the rates. PreHon v. Gt’erd for the purpose. Sali'v. .>0 L. J„ Ch. ..i29 ; 

Yarmovfh Corpm^^atinji, 41 L. J., Ch. 760 ; L. To 16 Ch. D. 511 ; 13 L, T. 682 ; 2<9 \\ , it. -C. A. 
7 Ch 65.5 ; 27 L T. 87 ; 20 W. K. 875. M., a married woman, by her next friend, 

And ,iee Mortgage. api.lied to tax the WU o£ co-ts of hor solicitor, 

incuiTed in a suit relating to her se]>arate estate, 
d. Debenture Holders Actions, In. After the taxing-masrerts certificate had been 

Sc‘« OOMPAKY (DJSBBNTGBE.?). g g’ 

the solicitor, directing an inquiry ot wnat 31, 's 

e. Ejectment Action in. sciiarate csrate consisted at the dare of tiie filing 

of the certificate, capable of being reached by 
See col. 36. tlie judgment and execution of the court, and 

-n -A -ui -ct .... ^-p appointing a iierson to receive it until the 

f. Eauitable Execution, by way of. ^ 

See E. S. C. 1883, Ord, L. r. l.oA. that this order was premier, aiul that it was not 

« Equitable execution is a process which the necessary to take sei>arato })r()eeedi!igs by action 
court allows for the ])urposc of enabling a judg- to enforce t]ie_ demand against the sepiyate esbite. 
’ment creJitor to obtain navment of his debt Peace and b /'/7/cr, /v, 24 (7h. lb 1U,“> ; ,31 W. K. 
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A judgment, creditor who bas sued out an 
elegit, but is unable to obtain delivery by the 
.sheriff of tlie debtor’s lauds by reason of the 
legal estate being outstanding and the existence 
of prior incumbrances, is not bound to redeem 
isueli prior incumbrances, but may obtain a de- 
cree for tbe a]g)ointment of a receiver and a sale 
in a suit to which the debtor and subsequent in- 
■ciunbrancers only are parties. TFeIh‘ v. Xilpin, 
44 L. J., Oh. 184 ; L. R. 18 Eq. 298 ; 22 VY. R. 675. 

A creditor who had recovered judgment in an 
^action sued out a writ of elcgit, to which writ 
che sheriff returned that there were no goods or 
IrnuiH of the debtor which he could deliVer. It 
■ai t| >earirig, however, that the debtor was entitled 
to an equity of -redemption of certain land, the 
creditor, without commencing any fresh action 
for the purpose, made an application to a judge 
at cb ambers for the appointment of a receiver : 
—Held, that such application was rightly made 
5 d the original action, and thart it was unneccs- 
rsary to commence a new action for the purpose, 
V. Cowell, 50 L. J., Q. B. 38 ; 6 Q. B. D. 75 ; 
43 L, T. 528 j 29 W, R. 227—0. A, 

Title of Eeceiver.] — A receiver’s title is not 
completed till he has given security. Edwarda v. 
Edwards, 45 L. J,, Oh. 391 ; L. R. 2 Oh. D. 291 ; 
B4 L, T. 472 ; 24 W. R. 713, 

Relation Back on Security Given,] — The ap- 
pointment of a receiver of the rents of land at 
the instance of .a judgment creditor, though con- 
ditional upon the receiver’s giving security, 
operates as an immediate delivery of the land in 
execution. When the security is afterwards 
gi^'en the order relates back to the date when it 
u'us made. Euans. E,v parte, Watlt'ms, In re, 
49 L. J., Bk. 7 : 13 Oh. D. 252 ; 41 L. T. 566 ; 
28 ^Y, R. 127 — 0. A. And see Smart v. Flood, 
49 L, T. 467. 

Security Dispensed with.] — Where a 

judg.ment creditor, in an action for equitable 
execution, obtained the appointment of a re- 
ceiver for the purpose of creating a charge upon 
the debtor’s property subject to prior incum- 
braiuics, l)ut not for the purpose of entering into 
|u]ssessiou or receiving the rents and profits, the 
receiver was not required to give security, the 
plaintiff and the receiver undertaldng not to act 
>v it bout the leave of the court. Ilewett v, 
Jhf.rray, 54 L, J., Ch. 572 j 52 L. T. 380. 

Berson Prejudiced — Mode of Proceeding.] — 
A I'jcrson wiio is prejudiced by the conduct of a 
rec(.‘iver api'sointetl in an action by way of equit- 
able execution, ought not, without leave of the 
court, tC) eomnieiice a fresh action to restrain 
the pi’oeeediugs of the receiver, even though the 
act conj})laiTied of was beyond tlie scope of the 
receiver's authority, but ought to make an appli- 
cat ion for such relief as he is entitled to in the 
action in which the receiver was appointed. 
mrU Y. ClHmt, 53 L. J., Oli. 500 ; 26 Ch. ». 723 ; 

' m L. T. 4T0 ; 32 ' W. li. 397—0. A. And see. 

HXEOXJTIOH. ' , , ' 

< " .or DeYteeo. 

' ’ 0ottte«lcd HeirsMp.J—Phe' court ,qf, chancery 

' ’ no : jurMIctioii to' Appoint a receiver in^ a 
. ] . 'simple ’ case, .of contested nelrship., V. 



Devisee against Heir — Probability of Success,] 
— A receiver will not be appointed at the instance 
of a party claiming as devisee under a will, the 
validity of which is to be determined by an 
issue, unless the claimant satisfies the court that 
there is a reasonable probability of his succeed- 
ing on the issue, and that tlie ]U' 0 [)erty will he 
endangered by being left in the possession of the 
heir-at-law. Clarke v. Dew, 1 Russ. & M. 103. 

A receiver will not be given against the heir 
pending the issue, except in a strong case, where 
the court feels clear from evidence that there i.s 
no ground to impeach the will, or where the 
heir throws a doubt upon his own title by 
moving to postpone the trial. Fingal (Earl) v. 
Blake, 1 Moll. 158. 

A receiver appointed at the instance of a party 
claiming as devisee in trust unrler a will, tbe 
formal execution of which was admitted by the 
heir-at-law, but the effect controverted on the 
ground that there was no effectual devise so as 
to disinherit him. The trustee of the real estate 
being made a co-plaintifi: with the executors, 
the pleading is proper in form ; and the suit 
being properly framed, the court will, notwith- 
standing doubts as to the person to become 
beneficially entitled, and the effect of the dis- 
positions, and whether the heir-at-law may not 
in the result be entitled, take the possession. 
8. C., 2 Moll, 50. 

Allegation of Undue Influence.] — Devise for 
life of mansion-house and demesne lands in 
occupation of testator to testator’s wife, who, on 
death of testator, continued in possession ; the 
heir-at-law disputing the validity of the will on 
the ground of undue infiuence, and on an issue 
directed having got a verdict ; by private 
arrangement with the trustees of a prior legal 
estate evicting the devisee and getting the 
possession, a receiver at the instance of the 
devisee, refused ; whether the trustees might bo 
compelled to give security for the rents, quiero. 
Lloyd V. Trmleston {LoreV), 2 Moil. 81. 

Lands in Possession of Heir-at-Law.] — A 
receiver will not be appointed over lands in 
posses.sion of heir-at-law, unless he admits the 
will, or it i.s proved against him. JJohMn v, 
Adams, 8 Ir. Eq. R. 157. 

Heir-at-Law against Devisee.] — Receiver not 
appointed on behalf of heir-at-law as against a 
devisee unless there are strong circumstances. 
The heir must try the question at law. KnUjht 
V. Bnplessis, 2 Yes. 360. 

Allegation of Forgery.] — ^^Yhere a bill was 

filed by an heir-at-law against devisees, alleging 
that the will was forged, and praying that it 
might be set aside, that the devisees might be 
directed to convey the estate to him, and that, if 
necessary,, an issue devisavit vel non might be 
directed, the court, on motion by the plaintiff ■ 
for an issue, or that he might be at liberty to 
proceed by ejectment, and for a receiver, made 
the order for an issue, but directed the motion 
for a receiver to stand over till the hearing. 
BoMor y. Bradslmm, 4 Jur. (H.s.) 1011 j 6 W. R. 
427. - 4 ' . 

Pending Bill hy Heir-at-Law against Devisee, ] 
— Bemble, wl^ere a bill is filed by an heir-at-law 
agaimla devMej to try the validity of a will ol 
nnder special circumstances 


'AY'bi!:/ 
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will appoint a receiver of the real estate, keep down interest of mortgage debt, iiniess 
MiMleUm v. Sliephvme, 4 Y, & Coll. 358. master rci>orts it due. A/io/l, 6 Aadd. 9. 

Ho Personal Estate.] — Where it appears by Infant Tenants in Common-— One coming' of 
the answer that the real estate must be respon- Age.]— A receiver appointed for the bench t ot 
sible (as that there is no personal estate to be two infant tenants m common, not disciiarged 
first applied to debts), a receiver wall be granted on^one coming of age. Smith v. Zyder, 4 beav^ 
in the first instance. ’tViUiavis w MacnamaTa^ 227; 10 L. J., Ch, 344. 

Sale of Eeal Estate for Payment of Debts.]— 
Bill for sale of real estate for payment of debts. 

__ ^ ^ a The heir-at-law being an infant, the parol 

of The rei nstate w to the validity of demurred. The court will ai)point a receiver, as 
■ • ' ■ -el in other cases. Siceet Ihirtridge^ I ; 

4 Dick. 696. And see Leg v. 2 P. Wins. 


8 Yes. 71. 

Validity of Will in Question.] — Semble, under 
spiecial circumstances the court will appoint 

receiver c„ 1- " - ' ' , 

a will is in question and an issue devisavit v 
non is granted. Middleton v. Slierhurne^ 
y. & Coll. 358, 

Issue Devisavit Vel Hon.] — After a verdict 
upon an issue <levisavit vel non, the court Court of Bankruptcy no Jurisdiction.] — A 
appointed a receiver against the party to w'hom bill having been filed by ins[>cctors under d deed 
possession of estates bad been given by the of inspectorship against the debtor, charging him 
trustees of the legal estate under an order of this with obstructing them in their duties as in- 
court, though an order nisi had been obtained for specters and with collecting assets and ap]>lying: 
a new trial. Balnhvigge v. Bajhibrigge^ 20 L. J., them to his own purposes, the plaintiffs moved 
Ch. 139. for an injunction and the appointnieiit of a 

... receiver: — Held, that as the court of bankruptcy 

n. inian . apparently, no jurisdiction to appoint a 

Before Bill Filed.] — The court will not appoint receiver, the court of chancery could do so. 
a receiver of an infant’s estate where there is no liiclies v. Owen. 16 W. E. 963. Afiirmed L. B. S 
bill filed. Anon., 1 Atk. 489, 578. Ch. 820 ; 16 W.'K. 1072. 

Ittlreland.]-The Lord Chancellor of Ireland j. Litigation Pending. 

has power under the stat. 4 5 Will. 4, c. /8, 

s. 7, to appoint a receiver over the estate of a Disputed Title — Eecovery of leaseholds.] — 
minor upon petition, and without the filing of a The court has power, under the Judicature Xety 
bill for that purpose. Goode, In re, 1 Ir. Ch. E. 1873, s. 25, to a|)point a receiver where the title 
256. to the property is disputed. Duoni v. Fernet 

Wit, 4. a '4.1 A • £ u.'i (b. E. 3 Oh. 719) ixjxd 2'alhof x. I hope Seoft (4 

On Petition Without Suit.]-A receiver of the ^ 

rent ^ of real estates descended on an infant gj j 

appointed on peteon without L. J., Q. B. 263, col. 36. 

In re, Gascogne, In re., 20 L. J., Ch, 550. ^ 

Ejectment Action — Jurisdiction.] — 

Immediately on Bill Filed,] — Eeceiver ap- -Under s. 25, sub-s. 8. of the Judicature Act^ 
pointed of infant’s estate immediately on filing isrs, the court has jurisdiction to appoint a 
bill. Pitcher V. IIelller,J)iQk.b^t). receiver wdierever it shall appear jiust or con* 

„ ' venient so to do, and consequently in an ejeet- 

Lands of Infant Defendant.]— The court, upon nient action where the title to real propert v is in 
the application of the plamtift, appointed a dispute. FoxuvUx. T 0'raW,-«, 66 L. .L, Ch. 
receiver over the lands of a nimor defendant, 53 . nggy] 1 ch. 6-1 ; 73 L. T. 36S— C. A. 
before his appearance or answer,, upon an 

afiidavit that the rents could not be enforced DefendantinPossession— JudicialDiscre* 

from the under-tenants of the minor (who was tion.]— It is not a proper case fur the exercise of 
not a ward in chancery), and that ' his interest tMs judicial discretion wiiere the defendant in an 
%vas in danger of being evicted, the head landlord action for ejectment is the admitted heir-at-law 
having served ejectments for the non-pa^-ment of of the last owner, and has as such taken posses* 
thehead-rent. WhUelaw v. Sandys, 12 Ir. Eq. sion of the property in dispute, and timre 

appears to be a question to be decided between 
.. n the partie.s, and the property is safe, and there 

After Appointment of Testamentary Guardian.] jg evidence of waste ; and the mt*re fact that 
—1 he appointment of a testamentary guardian such defendant is impecunious is not a ground 
^ his father, does not, under the for the appointment of a receiver. Ib, 
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that although there was no litigation actuall 3 ^ | of one < 


of one of the partners, in a suit which does not 


pending, 3’'et, under the circumstances, the court j seek to dissolve the partnership. Ilohrrt^ v. 
had 3 urisdictioii to make an order for the \ MerUardt, I Kay, 14$; 23 L. J Ch 201 * 2 
pointment of a receiver. Gnnidon v. Timm, 22 W. K. 125. ' 


L. T. 292 ; 18 


Kor even in a suit to dissolve the partner- 


^ liie Ji|)pouitinent of a receiver in such a suit ship will the court appoint a receiver on an 
IS a matter entirely within the discretion of the interlocutory application, merely uimn evidence 
court. Gvi-niston Y, Tumis, 18 TV , E. /81. that the partners do not co-operate in the 

Probate Suit— -Caveat by Heir 1 — The de- 

fendant as heir-at-law of a testator' entered a -‘^PP^cation it must be shown that one 
caveat against the grant of probate of the wilL interfered so as to prevent the 

and also forcibly’ took possession of part of the on. Ih. 

testator’s real estate. No further proceedings Paetneeship-— Estate, 

were taken in the probate court beyond entering 

the caveat. Upon a motion by the executor of n. Partition Action, 

the will for a receiver of all the real and personal Tn n o-p 


S L- I 4 28 jTrfSs] *° crD^lsTs? L. t'I S 2i!‘^’ 


21 W. R. 


To keep Business going — Receiver and 
Manager.] — In a suit a purchaser of a coalmine 
to rescind the contract on the ground of fraudulent 
misrepresentations, it being essential that the mine 
should be kept in a going state, the court, upon 
the application of the purchaser, who was in 
possession of the colliery, appointed a receiver 
and manager until the heariira:. v. David, 

44 L. J., Oh. 770 ; L. R. 20 “'Eq. 373 ; 33 L. T. 
298 ; 23 W. R. 786. 

The existence of disputes between different 
members of the governing body of a company 
which prevents its affairs being carried on pro- 
perly, is a ground for the intervention of the 
court by injunction and receiver to protect the 
property of the company, but the interference 
of the court will be continued only until a 
governing body is duly appointed. T7mD 
Auxilmry Co, v. Vicliers,^'L. R. 16 Eq. 298 ; 21 
W. R. 836. 

Probate Action, Pending.] — See Will. 

k. Lunacy, 

See Ellies in Lunaev, 1892, and WhiUe, In re, 
63 L. J., Ch. 541 ; [1894] 2 Ch. 519 ; 70 L. T. 
710 ; 42 W. R. 513. Also Luxacy. 

1. Mortgag-e. 

See col. 27 and Moetgage. 

m. Partnership. 

At Instance of Defendant,]— A receiver may 
be appointed in a partnership suit at the instance 
of the defendant. Sargaiit v. Read, 45 L. J., Ch. 
206 ; 1 Ch. D. 600. 

Dissolution not Claimed.] — In an action 
between partners, the writ filed in which claimed 
— (1) an injunction to restrain the defendant 
from drawing out of the partnership funds more 
than the amount stipulated in the articles by way 
of subsistence money ; (2) a receiver ; and (3) 
an account; but did not. claim a dissolution of 
partnership : — Held, on an interim motion for a 
receiver, that the court could appoint a receiver,, 
not being also a manager of the partnership 
business, although a dissolution was not claimed. 
Medwm v. Ditelmni, 47 L. T. 250. 

Where tenants in common of a mine have been 
working it in partnership, or where the mine 
itself is the partnership propertjq the court will ■■ 
not appoint a receiver or manager at the instance 


o. Probate Actions, In. 

> SeeWl-Lh. 

p . Property out of Jurisdiction. 

Personal Property in Foreign Country.] — A 
receiver will be appointed to collect personal 
estate in a foreign country, and not only to get 
in rents, hut also to sell the real estates in such 
foreign country, and receive the produce thereof 
when sold. Hinton v. Oalli, 24 L. J., Ch. 121 ; 
2 Eq, R. 479. 

Irish Estates — Suit in England.] — As to the 
mode of giving effect over Irish estates to the 
appointment of a receiver in a suit in England, 
and generally to the proceedings in that suit. 
Iloulditch V. Wallace, 5 Cl, & F." 620. 

A court of equity in England will appoint a 
receiver over estates in Ireland ; and although 
the court has no power of sending its officers to 
Ireland, to enforce its orders and decrees, yet if 
they be resisted by a party to the cause siich 
party will be guilty of contempt. Langford v. 
Langford, 5 L. J., Ch. 60. 

Estate in India — Receiver in England acting 
by Agent.] — ^Appointment of a receiver of an 
estate in India ; the receiver to be in England, 
acting by an agent. v. Lindsay, 15 Ves. 91. 

Remitting to England — In«iuiry.] — A 

receiver had been appointed of the testatoFs 
estate, part of which was in India ; and, it 
having become necessary to have it remitted : — 
Held, that the, proper course Tvas to refer it to 
the master, to inquire what would be the most 
advantageous course for receiving and remitting 
it to England. Keys v. Keys, 1 Beav. 425. 

West India Estate.] — Plaintiff, entitled to a 
legacy, charged on a West India estate, subject 
to prior debts and legacies remaining unpaid, 
not entitled to have a receiver ajqiointed over 
the estate. FmlMer y. Darnel, 3 Hare, 204, n. 

Circumstances under which motion for appoint- 
ment of -a receiver and consignee refused. S, 

10 I.. J., Ch. 33. 

Italy — Real Estates in.] — In a creditor’s suit 
a receive was appointed of the rents of real 
estates situate in Italy and elsewhere, and of the 
produce of the sale of such real estates, Hmton 
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Motion by tenant in common for a receiver 
ag’ainst liis co-tenant in possession refused ; if 
not amounting to a case of exclusion. Milbank 
V. Becfit, 2 Mer. 405. 

^ The court refused, on the application of one of 
I several equitcablc tenants in common, to appoint 
a receiver over the whole estate, apainst an e(|u{f> 
l a))lc tenant in common in possession, lliere being 
no exclusion, but limited the appointment of 
receiver to the share of the plaintiifs only. 

I iSandford v. Ballard, 80 Beav. 1 09. 

A receiver of a moiety of an estate claimed Iw 
, the plaiiitiif as tenant in common with tlie 
. defendant who was in possession of the whole, 
granted under the circumstances. Hargrave v. 
JJargrare, 9 Beav. 549 j 15 L. J., Gh. 280. 

Security — In default Eeceiver.] — Tenant in 
common in possession ordered to give security 
for payment of the proportion of rents to liis co- 
tenant ; otherwise a receiver. Street v. Anderton, 
4 Bro. C. C. 4-1 4. 

Equitable Title.] — In appointing a receiver, 
the court will not proceed further upon the 
equitable right of a tenant in common, than it 
would upon his legal right. luiowlea v. 6’ lav- 
ton, 2 L. J. (o.s.) Gh. 181. 

On a bill by one of several equitable tenants 
in common against his co-tenants, the court, at 
the hearing of the cause, and upon evidence of 
exclusion, appointed a receiver over the whole 
estate. Sandford v. Ballard, 88 Beav. 401 ; 33 
L. J., Gh. 450 ; 10 Jur. (x.S.) 251. 

Infant Tenants in Common — Eeceiver — 
Majority of one Tenant.] — A receiver appointed 
for the beneiit of two infant tenants in Cfunmon, 
not discharged on one coming of age. Smith v. 
Lgder, 4 Beav. 227 : 10 L. J.. Gh. 344. 


agi’eement to <acccpt a lease ot a farm, 111 which the firm. Where two persons aie owners or 
jiulgment had boon givun for the defendant, the tenants in common of a mino, and have ngreeil to 
nlaintifE having appealed the court of appeal ^rk it together, the court will not, on a bii! not 
(no previous application having been made to asking for dissolution of the partnershirt. imd in 
the divisional court or a judge) appointed the a case where one of the tenants in common lias 
plaintiff receiver and manager of the farm with- not taken any active steps to olistruct tlic other, 
out secimty, on his undertaking to abide by any grant a manager and receiver of the mine! 
OHler which the court might m^e m the matter. RalerU v. FmrhatAt, 1 Kay, US ; 23 L. J., <Jli. 
Hyde V. ^^aTde7h, 1 Ex. D. 309 ; 26 W. E. 6o — 201 * 2 W E l‘^5 
0. A. ‘ ^ ^ , . . - . 

s, Beoowy of Lamd, ' ^ ^ Disputes~-AppoiatmeEt of Joint Secoiver.J*— 

Where there was a dispute between rciuints in 
In an action for recovery of land brought by a common of real estete in rfferciicc to the receiiits 
landlord against his tenant under a proviso for of rents, the court appointed one of the disputants 
re-entry for breach of covenant jn a lease, a who had an estate for life of one-iiftb of the 
receiver of the rents and^ proto of the land property, and another person nominated bv the 
pending the tmi of the action, may be appointed, other parties, joint receivers of the whole estate, 
on the plamtin’s application. Bmathin v. Bird, Mamsden v.- Bwhthrov^ 1 hf. 11. 389 
62 L. J., Q. B, 263. And see col ^ ESTATE. ^ 

U Tenants in ConmxonG 'I ' Mortgage of ITttdiidlded' Shared— A 


Action for Partitio- 

[.action for partition, i 








Ultra Vires Lease of Tolls.] — Tlic commis- 
sioners of a canal make an agreement for letting 
tolls not warranted by the act under which 
I they derive their authority, and prejudicial to 
an interest expressly reserved by tiie act to the 
public. This agreement is acquiesced in for 
forty-seven years without complaint on the part 
of any of the shareholders, and during that 
period the lessee remains in undisturbed posses- 
sion of the tolls ; the court will not, at the suit 
of the shareholders, <]isturb his possession by the 
appointment of a receiver. ^Vv/v/ v. ChapJhu 2 
Euss. 126 ; 3 L. J. (o.S.) Ch. 47 26 E. E. 22. 

Hock Company — Eeceiver-manager.] — An 
order made in a mortgagee’s suit, appointing 
the chairman of the trustees of the Birken- 
head docks receiver of the rates, tolls, and 
property, with powers, to defray the expenses of 
carrying on the undertaking, following the form 
m Potts Wimwlah and Mi‘tninf/hcnn Poclt (Jo. 
(Kay, 142), supported ; and a judgment creditor 
of t&e trustees restrained from tiroceeding against 
the rates and tolls clue to the trastecs by attach- 
ment and execution under the Common Law 
Procedure Act, 1854, ss. 60 to 67. Amen v. 
Bnhenhmd Pooh I Jur, (H.&,) 529 ; 3 W. E. 
'B8E ■ 

' ■ ' '■ V. Vendor and Purchaser. 

Bill to 'Set aside Purchase,]-— On a bill to set 
aside ;a. purchase, the answer of the defendants, 
the devisees 'olf the purchasers, admitting great 
inadequacy^ of pdee, and stating th ir ignorance 
of fraud alleged ; >a 
I reeeiw'? ^ ' Btilmll ' t. ‘ ^ 


Canal Company, by — Eefusal to Eepay 
Principal.] — A canal company, under the 
authority of various acts of paiiiameiit, raised 
money on mortgage of the undertaking. 4'he 
instrument of mortgage assigned the navigation 
and the rates and tolls to the lender, his 
executors, administrators, and assigns, to hold 
till principal and interest were paid and satis- 
fied ; and the acts provided that all the 
mortgages should be satisfied pari passu. A 
mortgagee gave the company six months’ notice 
requiring to be paid off, and the company refused 
to do so : — Held, that he was entitled to have a 
receiver of the rates and tolls appointed by the 
court. Ilopkim v, Worcester and Bvrnimgham 
Caml jSacigation Co.^ 37 L. J., Ch. 729 ; L. E. 6 
Eq. 437. 

Interest in Arrear.] — Where several 

mortgages -were made, under the authority of an , 
act of parliament, of a canal navigation and.j 
undertaking, and the, works, lands, heredita*-i 
meats, and^'capital subscription calls, debts, sums | 
of money, property estate, and effects belonging, ' 
'due, or owing.),;- or _ 'thereafter, to belong, ' or ■ he 
due, or owing thereto, and all tolls, rates, and ■ 
duties arising by virtue of the^acts under which 
the company was formed, the "mortgagees being, 

unb:- wiwWhe,ot$er, 


tion, of the property, the court has jurisdiction 
under the Judicature Act, 1873, s. 25,'sub-s. 8, to 
appoint a receiver until the hearing.' Porter v. 
Lopes, 7 Ch. D. 358 ; 37 L. T. 824. 

In a suit for partition of a leasehold estate, 
a receiver of the rents of the whole estate 
granted, under the circumstajice.s. Tyson v. 
Pairchmgh (2 Sim. & S. 142 ; 25 E. E. 175), 
remarked upon. Searle v. Somles, 3 "W. E. 437. 


I at the suit of one of the mortgagees,whose interest 
I had been a long time unj.jaid, appointed a 
j receiver of the tolls, rates, and diitie.s, ami of the 
! estate of the company. Frlpp v. Chard, By.. 1] 
Hare, 241 ; 1 Eq. R. 503 ; 22 L. J., Ch. 3084 ; 
17 Jur. 887; 1 W. E. 477. 


Mining Concern.] — Eeceiver appointed of 
mines in which several persons were interested, 
the concern, from the nature of the subject, 
being a species of trade, and not a mere tenancy 
in common in land. Jeiferys v. Soiith, 1 Jac. ^ 
■Walk. 298; 2i E, E. 175 ; Frere v, Hibernian, 
Mining Co., 2 Hog. 30. 

When part owners of a mine cannot agree on 
a plan for working it harmoniously, the court 
will interfere to af>pomt a manager and receiver, 
and will do so, if the circumstances seem to 
3‘eader such a course advisable, when a sale has 
been directed. Zees v. Jo?ies, 3 Jur. (N.s.) 954. 


Ti. Tolls. 


Mortgage of.] — A mortgage of turnpike 
tolls and toll-houses which are leased and are 
subject also to other mortgages, may apply to 
have a receiver appointed, instead "of taking 
steps to obtain possession at law. Orezve 
(^Lord') V. Fdleston, 3 He Gr. & J. 93 ; 3 Jur. 
(jsr.s.) 1061 . 


No Express Power in Act to Appoint Ee- 
ceiver.] — Where an act of parliament authorises 
a corporation to mortgage its tolls, the court 
has jurisdiction to appoint a receiver of 
them, thorigh no such exju'ess power is given by 
the Act. But the receiver over such property 
ought not to have committed to him any powers 
of management which ought properly to be exer- 
cised by the corporaiiun itself. Be Winton v. 
Brecon Coz'jjarution, 26 Beav. 533 : 28 L. J., 
Gil. 598. 


Judgment Creditor— Leave to Levy subject to 
Mortgage.] — A canal company was iricor})orated 
by a special act of parliament, which autlior- 
ised them to purchase lands for the ]>ur]) 0 ses 
of the act, and for no other juirpose, and em- 
powered them to levy rates, tolls, and dues, and 
to borrow money on mortgage thereof, and 
contained a provision that all persons whatso- 
ever might navigate upon the canal upon pay- 
ment of the rates and (lues thereby authorised to 
be taken. The company made several mortgages 
of the rates, tolls, and dues under the act. 
One of the mortgagees, on behalf of himself and 
all others, obtained the appointment of a 
receiver of the company’s rates, toils, and dues, 
who was ordered to pay thereout the expenses of 
carrying on the company’s business, and then 
the interest on the said mortgages, and to pay 
the balance into court in the cause. A judg- 
ment creditor of the company presented a 
petition in the cause before the hearing, praying 
that he might be at liberty to sue out and 
execute a fi. fa. and elegit against the goods, 
and lands respectively of the company: — Held, 
that he might execute a fi. fa., but that all he 
could take under the elegit would be such right 
in the lands as the company had, namely, subject 
to the mortgages and to the right of user of the 
canal by the public, and subject also to the 
powers of management of the company. Potts v. 
Wanoieh and Birmhighaizi Ckmal Go., 1 Kay, 142.. 


EECEIVER. 
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B. C.^ nom. Stitioell v. 
: 28 E. E. 56. 


Keeping Mine Going.] — In a suit by a pui’- 
cl laser of a coal mine to rescind the contract on 
the ground of fraudulent niisrepresentatioiis, it 
being essential that the mine should be kept in 
a going state, the court, upon the application of 
the purchaser, who was in possession of the col- 
liery, appointed a receiver and manager until 
the hearing, (xlhha v. David^ 44 L. J., Ch. 770 ; 
L. K. 20 Eq. 373 ; 33 L. T. 298 ; 23 W. E. 786. 

Purchaser taking Assignment of Term prior to 
Judgment.] — A ]nu’chaser, without notice of a 
prior judgment, took at the time of the purchase 
an assignineiit to a trustee for himself of an out- 
standing mortgage, prior to the judgment upon 
the petition of the judgment creditor, under the 
5 & 6 Will. 4, s. 55 ; the court refused to ai^^iooint 
a receiver. Clitivmtm w Bunhar^ FI. & K. 86 ; 
3 Ir. Eq., R. 202.'* 

Purchaser with Notice of Judgment.] — M. 

being entitled to the equity of redemption in cer- 
tain estates confessed a judgment. Afterwards 
he and the mortgagee, bj'’ his direction, conveyed 
the estate to a purchaser who had notice of the 
judgment. The court would not, at the instance 
of the judgment creditor, appoint a receiver 
-over the estates in the hands of the purchaser. 
Barrett v, Jlerrioli, 2 Jones, 193. 

Costs of Discharged Purchaser.] — If a pur- 
chaser has been discharged on a report that a 
good title emdd not be made out, and there is no 
fund ill court to pay his interest and costs ; a 
receiver will be appointed over the lands, with 
directions to apply the rents in discharge of his 
interest and costs. Hill v. Klrwan, 1 Hog. 175. 

Suit for Specific Performance— Purchaser’s 
Eeceiver.] — Where a receiver is appointed in a 
suit for specific ])erformancc, if the purchaser is 
conipolied to take the title, the receiver is to be 
considered as Ids receiver. Boehm v. Wood^ 
Turn. & Euss. 332, 345. 

Pending Reference as to Title.] — Eeceiver ap- 
pointed on the motion of the vendor pending a 
reference of title. Boehm v. Wood^ 2 Jac. & 
Walk. 23(; ; 22 E. E. lOD. 

Receiver after Answer of Purchaser.] — Re- 
ceiver appointed after answer of purchaser under 
circumstances. Hall v. Jenhiimn^ 2 Ves. & B. 
125 ; 13 E. E. 36. 

Purchaser refusing to Pay Equitable Rent- 
charge,] — If a purchaser of the legal estate in 
lands, subject to an equitable rent-charge, refuse 
to pay the rent-charge, a receiver will be ap- 
pointed. Brlteliard v. FleHwood^ 1 Mer. 54. 

Dnpaid Vendor of Company in Voluntary 
Liquidation.] — On the application of an unpaid 
vendor of the property of a company in voluntary 
liquidation, and unable from insolvency to carry 
on its works, tlie vendor was appointed' receiver 
without security or salary, Boyle Y,. Bettw^ 
LlaUwit Colliery Co,, 45 L. J., Ch, 74'8 : 2 Ch. D. 
726 ; 34 L. T. 844. .. ' v'. 

And see Vendok AKD 


WdMcms, 6 j to be governed by a view of the whole cireiim- 
stances of the case, one of such circumstances' 
being the probability of the plaintiff being ulti- 
mately entitled to a decree. Thus a receiver 
was refused in a case where important points 
arose upon the construction of (lee<ls, that con- 
struction being attended with consi'ierabledoiibt 
and difficulty. Oioeii v. Homan. 3 Mac. & Cx. 
378 ; 20 L. J., Cli. 314 : 15 Jur. 339. Eeversing 
on this point 13 Beav. 196. 

Qinerc, whether the court will interfere, by 
the appointment of a receiver, with the legal 
possession of property, at the instance of a 
general creditor %vlio has no specific claim 
against the pro{')ei’ty : and further, whether the 
circumstances of th.e elcfendant being a married 
woman, and having separate propei4y, 
make any difference in the consideration of the 
case. C., 4 H. L. Cas. 997 ; 17 Jur. 861. ^ 

A creditor of a partnership, consisting of t\y 
persons, had received from one of them joint and 
several promissory notes, accepted by himself 
and a third part^'", a married womaii, having a 
separate estate. The partnersliip was afterwards 
dissolved by deeds, by virtue of which the seednd 
partner, on giving np certain title-deeds, was 
altogetiier exonerated from liability to the credi- 
tor, who, liow'ever, expressly reserved his riglits 
on all notes and otlier securities he held in liis 
hands at the lime of the execution of these 
ileecb. Tliese transactions were wliolly iinknowii 
to the third party, who was the surety on the 
notes. There were various circumstances which 
might have awakened tlie suspicion of the cre- 
ditor, and he liad not taken any steps to iiiforni 
the surety, .as the notes became due, tliat she had \ 
become or continued liable u]ion theiii. In a 
bill for an account and a icoeiver, filed by the , 
creditor, tlie surety put in an answer detailing 
these circumstances, and alleging fraud : — Held, 
afiiiniing the decree of the lord chancellor (who 
had reveise<lan order of the master of tlie rolls), 
tl'iat tliis was not a case in whicdi the court would 
interfere by appointing a receiver, //i. 

Bankruptcy.] — A commission of bankrupt can- 
not supersede a deci'ce for a receiver, wddeh is 
discretionary in the court and as useful a power 
as any that belongs to it, and U is ]»ro visional 
only, not affecting the rights of the parties. 

V. Harwood^ 3 Atk. 5tU. 

Trust Drop erty-— Assignees to Account.] 

— Wlsere assignees have possessed themselves of 
effects wliich belonged to bankrupts as exeemtors 
only, the court, upon an ap]>Ucation of testator’s 
creditors, will, for securing his effects, .apipoint a- 
receiver, to u'hoin the assignees s]iaLlac.c«,>unr for 
so much as they have got; in of the testator’s 
estate. Bills, B,r jiarte, 1 Atk. K)I. 

Evidence of Debts.]-— A plaintiff: having been 
appointetl the assignee of an insolvent a con- 
siderable time after the insolvency, is not suffi- 
cient proof of there being jnstifv the 

court in granting a receiver over the insolrenffs 
property upon bill, and answer when ii is sworn 
by the answer, that the plaintiff and all the 
creditors have been pai<l Foyaiiy v. iMrhe, I 
Con. & L. 565 j 2 Dr. & War. 580. 

Oreditor’s Deed— Subsequent ElegitOreditor*] ' 

^ -A debtor vests all his estafeS in trustees lor 
payment of debts, 'reservi’ng to hiroseif 'An an- 

.#4. 1 r r ■* 'i't n M.' ! , . 
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clegit creditor, who had extended a moietj of the 
anrmityj is entitled to have a receiver appointed 
^ovev the moietjr, or a competent part of it. 

Breach of Trust by Trustees of Benefit Society. ] 
« — In a suit by persons interested in the funds of 
a benefit society against the trustees, claiming a 
lien on the funds, and charging the defendants 
with breach of duty, the plaintiffs moved for an 
■injunction and a receiver. The motion was re- 
fused by vice-chancellor Kinderslcy, but on 
npi)eal the application was granted by the lords 
justices, who held, that it was no objection to 
the motion that the bill was multifarious or defi- 
-cient for want of parties, the funds being really 
in danger. JUi'am v. Coi'entry, 3 Drew. 75. And 
on appeal 3 Eq. ii. 545 ; 3 W*. E. 149. 

Married Woman Executrix— Husband of Un- 
sound Mind.] — The court will not restrain a 
married woman whose husband is of unsound 
mind from taking out probate of a will of which 
she is named an executrix, Semble, the court 
will restrain her, if she does prove, from inter- 
meddling with her testator’s estate. Yctts v. 
Palmer, 2 N. K. 255 ; 8 L. T. 528 ; 11 W. II 705. 

Powers of sale over real estate, and of re- 
eeiving the rents in the meantime, were, under a 
will, vested in a married woman, her husband 
being of unsound mind, as a trustee Held, that 
ai receiver ought to be appointed. Ih. 

To get in Insurance Moneys.]— Demurrer to a 
bill by principal against agent, stating the pen- 
dency of the suit for an account between the 
same parties before a foreign tribunal : and pray- 
ing an injunction to restrain proceedings at law 
by the agent against underwriters, with whom 
the agent had insured on behalf of the principal ; 
the appointment of a receiver to get in the in- 
■surance money, and for all necessary accounts 
and inquiries. Demurrer overruled. Trans- 
atlantie Cif. v. Pictroni, 1 Johns. 604 ; 6 Jur. 
<3sqs.) 532. 

Custodee — Prior Judgment Creditor.] — A re- 
ceiver will be put over the possession of a custodee 
at the suit of a prior judgment creditor, Seymour 
V. Montgomery^ 1 Hog. 329. 

Of Annuity — Bonbtful Character of Eecipient.] 
— A. had acted in some manner as the agent of 
both parties in negotiating a loan, by way of 
annuity, secured upon a rent-charge for the life 
<of the grantor, and afterwards in paying the 
annuity and keeping up a policy of insurance. 
A. received from the grantor a sum of money for 
the re-purchase of the annuity, and persuaded 
the grantee to execute a re-assignment without 
•■signing any receipt for the consideration-money, 
which re-assignment was to bo kept by A. until 
it should be paid ; A. falsely rejiresenting that 
the grantor wished to delay the payment for 
.some time ; and without the grantor’s know- ^ 
ledge the annuity was paid regularly to the ; 
.annuitant Ijy A., until he died insolvent :■ — Held, . 
that tlm qiiestion in what character A. received . 
the money for re-purchasing the annuity was 
'Sufficiently doubtful to warrant the appointment 
■of a receiver upon motion. VmiMeurinBlagmm^^ 
2 Jur. 176. 

Sale of West Indiaa Estate— Proceeds of Oon- i 
aignm^ts*]— In a snit lor the specific .perform- ^ 
.azice of a contract for the sale of an estatO ■ in . 


the West Indies, against a purchaser who resided 
there, and had got into possession without 
paying the |)urchuse*money, and to which the 
consignees of the estate were also deferulants, 
an application for a receiver of the proceeds of 
the consignments was refused, the princij.>ai 
defendant, the purchaser, having never been 
served with a subpoena. Stratton v. Davidson, 
i RusS; & M. 484. 

Of Separate Property— Application by Married 
Woman.] — An application by a married woman 
for a receiver of her separate estate granted 
without a reference, notwithstanding a strong 
affidavit of unfitness of the person nominated.’ 
Pjgot V, Bagot, 2 Jur. 1063. 

Adult Plaintiff’s Own Estate.] — An adult 
plaintiff cannot obtain an order for the ai)point- 
ment of a receiver over his own estate. Piers v. 
Zatoueke, I Bog. MO, 

Stranger cannot Propose Eeceiver.] — Qumre, 
whether master can propose a receiver, or an 
application should be made to tlie court, wdreii 
parties neglect to proi)Ose one before the master. 
A stranger cannot propose a receiver. In this 
case, the neglect being accounted for, master 
was directed to review his report and receive pro- 
posal for receiver. Att.-Oen, v. Day, 2 Madd. 246. 

Eepresentation as to Settlement on Marriage 
— Purchaser.] — The plaintiff, previously to his 
marriage with A.’s daughter, wrote a letter to 
A., inquiring what fortune his daughter was 
entitled to. A. in reply \vrote to the |)hiintiff, 
and stated that certain houses were entailed on 
his daughter after his decease. A. died leaving 
his daughter, his only child, and having devised 
all his real estates to his wife. It was then dis- 
covered that A. was tenant in tail male, of the 
houses, with reversion to himself in fee. In 
January, 1816, the jJaintifi: and his wife filed a 
bill against A.’s widow (who wms in possession 
of the houses) to have the houses conveyed to 
the ])laintiff ’s wife, conformably to the represen- 
tation in the letter, and for a receiver, and an 
injunction to stay proceedings at la’w. An 
injunction wms granted, and, the w’idow having 
put in her answer, the injunction whs, in 
January, 1818, continued on the same day the 
plaintiff obtained an ov lev to amend, but did not 
act upon it, or take anv further irroccedings till 
May, 1820. In April, 1818,, the widow mortgaged 
the houses for 500 years, to H., and in Slay, 
1819, she sold an annuity to M., and secured it 
by a conveyance of the houses to trustees in fee ; 
and ill May, 1819, she sold and conveyed the 
houses, subject to the mortgage and annuity, to 
W. in fee. Neither H., W., nor M. had then any 
notice of the suit, or of the plaintiff’s claim. In 
January, 1820, at ivhich time M. had notice, the 
liouses were purchased by M., and conveyed ro 
him by H. and W. In May, 1820, the bill was 
amended. The widow having gone abi'oad 
wnthout answering the amended bill, a decree 
was taken pro confesso against her in November, 
1822. In December following, the ])lamtiff had 
notice of the conveyance to M., but did not 
make him a party to the suit, and opposed his 
attending the master upon the inquiries directed 
by the decree; In March, 1831, the plaintiff 
filed a bill against M., stating the proceedings in 
the original suit, and praying that M. might be 
decreed toAonyey'the houses to plaintiff’s wife, 
ahdffor a receiver* 'M. put in his answer, and 
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relie<l on the delay an the proceedings in the I too late ; and, on it appearing that a deercc 
ori''dna1 suit, the decree having been taken pro ^ possession cuidd not bo obtained in tin; cinn-t oi. 
coidesso, the want of notice in H., and W., and j admiralty, by reason of the plaint itls being in 
in himself when he pui*chased the annuity, and j possession of the liiill. or at ail events ^^amid iitu 
on the plaintiil not having made him a party to be obtained in time to enable the vessel to iulni 
that suit ; but the court, on motion, granted a her engagement : — Held, that tne oouit .t 
receiver. v. J/urm, 5 Sim. 2t7. chancery had jurisdiction, upon motion to 

appoint a receiver of the rnacinneiT, ;ur[ Tto 
Costs of Dismissed Bill.] — An order dismissing direct possession of it to be delivered to^ biui ; 
a bill with costs, for want of prosecution, is and an order was made accordingly, lb o captain 
an order within the meaning of the 3 &; 4 Viet, being appointed receiver ad interim. Brenan v., 
c. 10.5, s. 27 ; and the court will, after taxation Preston, 2 De G, M. & G. 813. 
of such costs, and without any further order, „ , ^ j 

appoint a receiver imder that section. Madden v. Protection of TTuteiianted Property-CrranteeE 
l)L^io m .OK 475 Eent-charges — Disputes.] — .In a suir on 

• behalf of a number of grantees of rent-charges- 

Bill of Married Woman.] — Qufere, whether, on the same property, who had powers of dlstiv-ss 
if a bill by a married woman suing by her next and entry, a receiver was appointed to protect 
friend, be dismissed with costs, the ‘court has the prope'rty pending the litigation, it being un- 
jurisdiction, on petition under 3 4 Viet. c. 105, tenanted, and it being impossible to obtain 

or otherwise, to appoint a i-eoeiver for payment tenants, for want of protection against the 
of the costs over separate property of the powers of the sevei-al grantees of the rent- 
married -woman, which was not the subject of charges. WMte v. Smale, 22 Beav, 72. 
her suit. liackett v. Farrell yi Ir. Hq. li. 515 ; 

Fl. 61 . K. 549. HUSBAIID AKB WIFE. StIEETIES AND SEOUItlTY. 

Waiving Costs at Law — Elegit— Eeceiver.] — 2 ^ Gexera-LIaY. 

Wliere the petitioner issued an elegit, and ob- 
tained a finding on the inquisition, the court Appointment of Eeceiver— Condition— -Eelatiom 

would not appoint a receiver, unless he consented Back of Title.] — Tiie appointment of a receiver 
to tvaive the costs at law. Hudsooiw Williams, of the rents of land at the instance of a. 
1 Jones, 630. judgment creditor, though conditional on the 

receiver giving security operates as an imme- 
Specialty Creditor.]— Receiver appointed in a piate delivery of the land in execution. Wlieii 
suit by a specialty creditor, the assets being the security is afterwarils given the order relates, 
admitted by the answer to be insufficient to back to the date when it was made. Brans^ 
meet the demand. Chalk v. 7 Hare, 393 ; partr, )Vaao)is, I/i re, 49 L. J., Bk. 7 : Ki 

18 L, J., Ch. 472 : 13 Jur. 981. Oh. d. 252 ; 41 L. T. 565 ; 28 \V. IL 127— G. A. 

Interference of One Conrt .(rfth Another.!- PF™<=*P>® the appmnrment .vf ,1 

Although the court will not generaUy iuteAre [“f n'!!, 

with the proceedings of another court which has AA,-,! oa'dl r'l'i ’i i 
power to clo complete justice, vet, in peculiar lA .n, I- 

drcumst.ances,it4aYhc proper to do so by the “ t . tim queM.on » as, 

appointment of a receive!. JSWturd v. Pr'octor, « w.thf siirt-ues ui 

45 L. J., Ch. 3U2 ; 1 Ch. D. 4 ; 33 L. T. T09. moneys received and expc.n.h;a by 

’ ’ him as recewer. Smart v. 49 .L 1.40/.. 

Ship’s Husband — Dismissal — Detention of Bdirards v. Bd wards, 45 L. J., idn 391 ; 

Machinery.] — Upon the purchase of a steam- “ 713— U. A. 

vessel, it wn.s agreed among the purchasers that ai. t itn 

two of them should be the ship’s husbands, and or Going Abroad.]- V liere une 

should not be removed except on certain grounds surenes of a recei ver died, iu»t leaving* 

specified in the agreement. The ship’s husbands Idie court dnecied a new siiveiy 

thus appointed obtained a charter-party for her, -^^verail v. Ji ade, hi k K. 34 L 

and they privately stipulated for a weekly pay- I’^^ceivers sureties dies or goe'S- 

ment,by way of ‘'commission fur themself in the receiver is unable to i,/reeu,re 

addition to the weekly sum payable by the terms surety, it is not the pracfioe to <.* barge 

of the charter-party,' In the month of. May the expense of hi.s ^liscnaige 

following, the captain, who' tvas a part owner, fr ^Pl’cmitment of a new receiver. Jnam v,. 
had a conversation with a clerk of the charterers, ^ 

in which an observation of the latter led him to Assets in Tndifl— " 

.“.s litres 3 

correct knowledge of what had been don^ and, Sm Z 

together with the other part -ov^diers, except the ’ 

Shipp’s husbands,^ gave the silip’s husbands nptibe Appointment without Salary Security 

ot aismissal^ llte- ship^k liusba^ds.7 denied 'the.- Bremiuma Daid to Guarantee Society— How 
light to dismiss thep.und they'’. thefa-' to be Borne.] — Where a receiver is ttpiiointecl' 
selves Of some . pf t|ie,,..hhibh'iner;^:bf ■; thp^ . without ^lary, but has to find security, premltiins ' 
which was B paid by him to a guarantee society i« Mmti's 
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Attending Taking of Eeeeiver’s Account,] — A 
surety is not entitled sembie to attend on the 
taking of a receiver’s accoant except at his own 
expense. Blrinhialiani v. Bree 31 W. B. 

415. 

■ 2. Form and Amount of Security. 

Eecognisance and Two Sureties.]— The course 
of the court requires a surety by the receiver, 
and two sureties in a recognisance ; and taking 
the assignment of a mortgage belonging to a 
receiver instead, is very improper, and ought not 
to be done. Mead v. Orrerij {Lord)^ 3 Atk. 237. 

Guarantee Society accepted as Surety.] — A 
receiver, being required to give security, named 
as his sureties two guarantee societies Held, 
that their security was sufficient. Colmere v. 
Xmfi, 42 L. J., Ch. 4: 27 L. T. 405; 21 W. R. 43. 

The security of a guarantee society may be 
taken in the case of a receiver in a probate 
action. Cari)enter v. Solicitor to the Treasury^ 
Stokes, Inqtwds of, 51 L. J., B. 91 ; 7 P. D. 235 : 
45 L. T. 821 ; 31 W. R. lOS'; 46 J, P. 663. 

Freehold Qualification not Necessary.] — The 
surety of a receiver need not qualify out of free- 
hold estate. Tottealmm v. Totteriliani,Mjs:yt% 575. 

Uninrolled Eecognisance.] —-A recognisance 
not inroiled shall be looked upon as 'a bond, 
and i>aid as a debt bv specialty, Bothomly v. 
Balrfar, 1 P. Wins. 334 ; 2 Vern. 750. 

So a recognisirnce, not regularly taken, may be 
sued as an obligation, /b. 

Enrolment nunc p' c ianc.] — Surety in recog- 
nisance of receiver aischarged ; fresh recognisance 
entered into ; time for enrolment, elapsed, entered 
nunc pro tunc. Vaaykafi v. Vaughan, i)ick. 90. 
S. P., Blois V, Betts, id. 336. 

Conusor borrowing before Enrolment] — A 

recognisance being inroiled by the special order 
of the court, after the time for inroiiing it "was 
ela])sed, the conusor, betwixt the date of the 
recogiiisance aiid the ininlling of it, borrowed i 
money of 8. u|.)(,m a judgment, which was now 
ovxu’-reached by the recognisance ; and the 
estate of the conusor was in mortgage prior to 
tin' recognisance, so that licither the recognisance 
nor the judgment could i-each tlie estate without 
theai<l of equity. The court inelined to give 
the preference to the judgment creditor. Fotker- 
yill V. Kendrick, 2 Vern. 234. 

Eeceiver in England having Property in 
Ireland.] — On affidavit that tlie proposed surety 
fur a receiver has sufficient projjerty in Ireland, 
but resides in Englami, he will be allowed to 
ricknowiedge the recognisances by letter of 
attorney. Mahon v. JDawsim, 2 Hog. 269. 

Eeoaiver of Irish Estates appointed by English' 
Court - Inxolxnent in Ireland.] — A receiver; 
having been appointed }>y the court of chancery 
in England over estates in Ireland, and the 
recognisance di.recte<l to be taken and inroiled. 

• in 'the court,' this court refused to do' so, having, 
no jurisdiction without, a biil'''.'filed''here* Fdr-' 

; tmdlnytm^ Xn 8 Ir. Sq. B. 389. 

3|xten»i022t of EeceiirarsMp-^Additional Sopur. 

'receive, r is extended /O'ver' laddfe; 
■"n 'lands he must-poHoct’ additlO'h^ secnfityi; 


or be removed from the receivership altogether. 
If in such a case the receiver be removed, and 
seeks the costs incident to his original appoint- 
ment, he must make a si^ecial case for them. 
Wise Y. Ashe, 1 Ir. Eq. B. 210. 

Eeceiver and Manager without Salary — 
Extra Work — Wages — Allowances — Time of 
Application,] — A j^erson who agrees to act as 
receiver and manager without salary, and does 
not at the time of his appointment obtain the 
sanction of the court to his receipt of wages for 
extra work clone ifor the business, runs a risk of 
losing those wages altogether ; but the court will 
in a proper case make allowances for extra- 
ordinary services. Harris v. Sleej), 66 L. J., Ch. 
596 ; [1897] 2 Ch. 80 ; 76 L. T. 670 ; 45 W. R. 
6S0— 0. A. 

3. Sureties, When Dispensed with. 

Receiver not Appointed on his Own Security.] 

— The court of chancery will not in any case 
appoint a receiver upon his own security only. 
Bailie v. Bailie, 1 Ir. Eq. 11. 413. 

Application for leave to Act without Security.] 

— Where a reference has been made to appoint 
a receiver, the court will not, by consent even of 
the parties, dispense with the usual security. 
The proper course is for the parties, of their own 
authority, to nominate a receiver, and then to 
apply for liberty for him to act without security. 
Manners v. Furze, 11 Beav. 30 ; 17 L. J., Ch. 70 ; 

1 2 Jur. 129. And see lUdont v. Ply mouth {Lord'), 
Dick. 68 ; Carlisle (^Countess) y . Berkeley {Lordl), 
Amb, 599, and Conolly v. Codd, lia^". k J. 624. 

Parties Not Competent to Consent,] — A re- 
ceiver will not be ai)pointed without sureties, 
though not objected to, if persons not competent 
to consent are interested. Tylee v. Tylee, 17 
Beav. 583. 

Eeceiver to get in Assets — Indemnity to 
Executor.] — A receiver appointed to collect in 
assets, and to bring actions in the name of an 
executrix, must give security to indemnify the 
executrix on account of such actions. Taylor v. 
Allen, 2 Atk. 213. 

Form of Order,] — As to form of order dispens- 
ing with security, see Hemett v. Murray, 52 
L. T. 380, 381. 

4. Extent of Sureties’ Liability. 

Bents and Profits of Eeal Estate — Eecog- 
nisance.] — ^The sureties for a receiver of rents 
and profits of real estate upon a recognisance 
drawn in the usual form (B. S. C., 1883, Appendix 
L., No. 21), are, notwithstanding the iiiuited 
wording of the security, answerable up to the 
amount of their bond for all moneys for which 
the receiver himself is liable to account. Bra ha m. , 
111 re, Brnham v. Ffoakes, 64 L. J., Ch, 98 
[1895] 1 Gh. 86; 13 B. 81 ; 71 L. T. 623 ; 43 
W;,E..103. - ■ v ' / . ^ 

Moneys Beceived Before and After Perfecting 
Security,] A;'- 'receiver^ is' liable to 'account as. 
such for all moneys coming to his hands in that 
capacity at 'any time, whether before or' after 
the datC' of the perfecting of his a^curity. A 
Sfiiety . who " undertaken to account, for ' 
what' the ;iwiTel^, should, receive and become 
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Hable to pay as such receiver,” is liable to liable, on his makirig xlefaiilt, not only for the 
account for all such moneys as above men- balance reported due from him, but also for tiie 
tioned. The principle that, the appointment costs of the proceedings talmn tor enforcing the 
of a receiver is merely conditional until his payment of such balance, although they may 
security is perfected, applies only to cases have had no notice of the default of their princi- 
wlicre the que.stlon is as to his title as against pal until after such proceedings taken. Lockey, 
third parties. It has no application where the Lire^l Ph. 509 ; 14 L. J., Ch. 361 
question is as to his own liability, or that of 
his sureties, in respect of moneys received and 
expended by him as receiver. Stuart v. Flood. 

49 L. T. 467. 

Amount of Eecognisance the Limit.]- 

ceiver’s 

of the recognisance. 


Costs of Orders, ; against 'Beceiver.]— A 
receiver made default in accounting for which 
’ his sureties admitted liability. Orders were 
made (1) discharging the receiver, (2) directing 
■A re- him to lodge his balance in court, and (6) ap- 
surcties are not liable beyond the amount pointing a new receiver. The petitioner having 
The sureties having paid the carriage was declared entitled to the costs <)t 
amount of the recognisance into court : — Held, these orders, but the receiver was not speciil- 
that they were not liable to the costs of removing caily directed to pay tliem : — Held, that the 
the receiver, who was in default, and of ajipoint- sureties were liable for these costs. A uyent a* 
ing a new receiver, nor for the costs of a sci. fa, Fdate, Iti re, [1S97] 1 Ir. II. 464. 
against themselves or their principal. Walters 

V. Walters, 11 Ir. Eq. B. 335. 5, rNDE:iiNrTY TO Sueeties. 

Interest on Balance. ]—A receiver, who had Surety stands in place of Beceiver.] — A surety 
omitted to account regularly, became bankrupt, for a receiver is entitled to staml in the place of 
being indebted to the trust estate in a large sum, the receiver, to be paid sums ordered to the 
nnd for some time no steps were taken to have receiver out of funds in court, in respect of dis- 
the accounts duly passed ; — Held, that under the bursements maile by him, the money for making 
f)articular circumstances of the case, his sureties such disbursements having been jidvaneed by 
were not liable to pay interest on the balance the surety, and the same giving him therefore a 
-found due from him, though he himself, if solvent, Hen on the money ordomi to be paid to the 
would have had to pay such interest. Semble, receiver. GIosso/'y. Harrison, Coop. 61 : 3 Ves. 
that in general the sureties of a receiver are ^ B. 134. 

.{inswerable for such interest, as well as for such 

fji'incipal as the receiver himself is liable to pay. Surety getting Beceiver over Eeceiver^s 
2RUS.S. 466; 26 Fv. R. 149. Estate. j— The surety of a defaulting receiver, 

A judgment having been entered on a bond ‘ hawing paid the sum due, obtained leave to 
execiitedby two sureties for a land agent i—Held, proceed against him on ins rccagnhunce fur 
that interest on the balance due by him could recovery thereof, and having obtained, judgment, 
not be claimed under the 3 ck 4 Viet. c. 10r>, s.26. l>resented a pctitionmider the 5 .k <1 Will he. 53, 
Temyjleton (Lord) y, JUterdock, 7 Ir. Eq, R. 470, and 3 <k 4 Viet. c. 10.5, for a receiver over Ids 

estate. The court granted the ]0'aver nf the 
Defaulting Beceiver— Liability of Guarantors petition. Henderson \\ Skerrett, 5 ir, E.|, IL -U?!. 
— Costs of Orders against Beceiver.] — i;e- 

ceiver made default in accounting for which his Property Mortgaged to Surety,] — A., having 
sureties admitted liability. Orders were made ^®en appointed receiver in a- cau.se, mortgaged 
«(1) discharging the receiver, (2) directing him to property to his surety by way of iiitleinnify, and 
lodge his balance in court, and (3) appointing a excepted from sueb mortgage his interest: in 
new receiver. The petitioner having carriage certain shares in a te.^tntor’.s ]n*operty which was 
was declared entitled to the costs of tliese orders, in course of administration in the cause. A. made 
but the receiver wa.s not specifically directed to default, and Ins surety had to make good A.'s 
pay them Held, that the sureties were liable deficiency to the amount of his recognisance. A. 
for these costs. Kvyeufs Fstate, In re, [1897] subsequently a<ljudicated bankrupt, and isis 
i Ir. R. 464. assignees sold his interest in the shares which 

were excei)ted from the mortgage. Kinderslev, 

^ Costs of Attachment of Beceiver.] — sui'ety vice-chancellor, made an order declaring, th;it, 
in a receivers recognisance is to the extent of after making good to the other i^arties inimushxi 
the amount of the recognisance answerable for m the testator’s estate the whole loss occasioned 
the costs of an attachment against 'the ^ receiver by A.’s default as receiver, the shares exetnUod 
cor not accounting, the costs of appointing a from the mortgage were lialile, as between Hio 
new receiver, and the costs of the order on surety and the purchaser of such shares ro make, 
the tenant^ to pay their rents' to such new re- good to the suret}' the amount i>aid In' hiju In' 
LxjyaHe, 3 Jo. k Lat. 251 ; 9 reason of A.’s default. Apfxial Iw the ptireluusJr 
ir. ii-q, h. wbJ. ^ bo much of the order of the* vfce-chancelJor 

A ^ceiver not having passed his account was as declared that the purchased shares were liable, 
attached, and subsequently disehaiged, and a as between the surety and the purchaser, to make 
new_ receiver appointed .'—Held, ‘ that the first good to the surety the amount paid I'W him in 
receiver s sureties werq liable under the recogni- consequence of A.’s default, dismissed. 
isan.ee to the costs of the, attachniant,^ and, to all v. Brandon, 28 L. J., Ch. 147 ; 5 Jur. fN.S.) 256 ; 

«costs of <lischarging' tire defaulting; .'receiver, and. ?■ W. R. 250 L J J ^ ^ 

appointing the new one; . 

Ir. Eq* B. 872. 'i, /'/ 'V Recovery of Interest.]— -^hen one qf two 

, '-'’L paid the Ml amount of a receiver’s 

.oosts of Bnforemg, Bayment,]T-:The suretieiin’ recognisance, he is entitled to use the 'recogni* 
the'nommitteelbf 'a’ Ihnatm sance for the jnirposo of i^ecovering, out oflihc 
lor his obeying the orde^/of the ,lard^.qha^qelh>r g of his co-surety, not, only, OM-lmlf of the 
mth respect _to^ the, sum so paid by him’ but Also interest thereon 
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from tlie date of payment. Sioa'n, In re, Ir. E. 4 
Hq. 209. 

6. Yacatikg- Eecognisakces. 

Fot Vacated on Eeceiver’s EiscEarge.] — The 
court will not vacate a receiver’s recognisance at 
the same time iie is discharged, even upon the 
■consent of all. the parties in tiie cause. Fits- 
geralil v. Hill, 2 Ir. Eq. E. 398. 

Ifot Vacated during Continnance of Eeceiver- 
isMp.] — A person entering into a recognisance as 
n surety for a receiver, cannot get it vacated 
during the continuance of the receivership, 
unless underhand practice proved, and the 
])ers:on secured shown to be connected with 
such practice, llamilion v. Breicder, 2 Moll. 
407, 

Sureties of receiTcr not discharged at their 
•own request. Griffith v. Griffith, 2^Ves. 400. 

One Surety discharged with Consent of 


cei vers and vacate their recognisances. Lawson 

v. 11 Beav, 627, / 

If the balance is to be paid into court, the 
same order may direct the recognisances to be 
vacated ; but, if the balance is to be paid in 
any other mode, a second application becomes 
necessary. Ih. 

7. Enfoecing EeCOGKISAJsCES. 

Proceedings,] — Proceedings on the recogni- 
sance of a receiver. Thurlow v. Thurlow, 4 Jur. 
962. 

Money due a Debt of Eecord.] — Money not 
accounted for and due from a receiver under 
the court is, by bis recognisance, made a debt 
of record, although the balance due has not been 
ascertained. Seagram v. T%ch, 50 L. J., Cb. 572 ; 
IS Ch. D. 296 ; 44 L. T. 800 ; 29 W. R. 784. 

Inquiry as to what Due and Payment by 
Instalments.]— Eecognisance of surety for re- 


^ F 4.1 4* V JLilBUikliUCilliO. iVCWiilllStliilUU Ul. iSllLCl V i.Ui. itJ- 

' ’ hi ^ ■ •’ tiinecl gijj-ety Qn application, reference directed as to 

I ® 1 1 ^ 1 ? f If what was due, and order made for payment by 

must be lodged with the instalments, akd injunction to stay pi-oeeedings 
rog strar stating that they cemsent tlmt the ^ ^ by consent on paying costs of appliot 

t f vd without preiud.ee and proceedings con.sequent on order, 

to their liability as to tlie past and future acts Tr-.77,„, „ rr>,;;j , ivradd 52S 
of the receiver, and a declaration tliat they will ' • ' ’ ' ’ 

not rely on the vacating of the recognisance unascertained Balance.]_The court will not 
as to one of the parties m any l^rpceedmgs ^ put in suit 

apmst them on the recognisance. O Iut^c v. „„ a renrt showing merelv that so, ,ethin« i. 


w hr Ch E m ^ report showing merely that something is 

* * * * due from the receiver. The precise amoimfc of 

K..*.,;. H„i i...... SlLii ,1- 


appeared that the receiver had passed his linal 
account in 1829, when there was a small sum 
due to him ; that the purchaser under the decree 
in tlie cause was put into possession the same 
year, and tliat tlic receiver had not received any 
■of the rents since his last account, the court 
.ii*ranted an order to vacate the receiver’s re- 


15 Sim. 479 ; 16 L. J., Oh. 24S ; 11 
Jur. 273. ■ ■ V . - 

Where in the lifetime of a receiver an un- 
ascertained balance was found by the master’s 
re|')ort to be due from him, and he died without 
payment of such balance, the court ordered, 
upon petition, that his recognisance should be 


put in suit against his ijoal and personal ve- 
fomnlly discharged. The injnnoHon to put the fMac.lo 1?^ 


purchaser into possession amounts to a disciiarge 
of tlie receiver. Anon., 2 Ir. Eq. E. 416. 


...h. .h. -.XU. Defaulting Eeceiver concealing Himself.]- 

Eeceivei Insane - Surety passing Knal Where a receiver ag.amst whom an order for ^ 
Aceount,l-The receiver being iiLne. fhe court h“ent ml been made, conceals himself so 
ma.le an order that his surviving surety might ‘f residence is unknown, service of an 

pas.s the accounts, andtluit on the balanc-ebeL "Yf-i r T f 

lodml the leeounisance shouhl be vacated, and ™hstitutod on his solicitor, with wiiom he ..yn 
gave the surely the costs of the motion, and of ““^un.cation. ffFun-ai v. JFC’un, 7 Ir. Eq. 


vacating tiie recognisance. WrM v. Cashel, 11 
3r. Eq. E, 558, 


Scire Eacias, Pleading to.] — A receiver, who 
has gone into receijrt of rent under the court, 


Payment of Balance by Surety. I—Erocecdings mto receii^t of rent under tfie court, 

commeueed. in tlm common law side of tins allowed to plead to a .scire facias 

court imainst the surety of a receiver, to comijel "PO'^ his recognisance, that the recognisance was 
the ouviuetil of the balance o.'dered to be paid taken by an unauthorised jewon. WeUcxley v. 
tii the" plaintiff. Tlui surety paid the amount to 

tlie solicitru* prosecuting the proceedings, and 1 Dr. & w al. 26. 

then applied to have his recognisances vacated. ' , ^ ^ -x x- i mi ox x x 

’I'l.e iietition was .served on the phuutiif, who Statute of limitations.]-The Statute of 
did not appear. The court: ref use< I to make the, Uniitations, is not plegdable to a scire facias 
orders but directed the 'plaintiff to be served ^ 

wills a notice that the order would be nunie on ^ ^ war.,213 ; 4 Ir. Eq, R.-l-i2. ^ 

a given day, unhiss the plaintiff sliowed cause to *4 recognisanc^to the crown is not within the 
' the contbuy. The plaintiff not then appearing, 'Operation', ox the 8 G-eo, i, e. 4. Ik 
the owier was made. Mam x. mmmett, n B&tv. The period from which the twenty years 
' 189 ' 9 Jur 98. ' 'specified in that statute are to be reckoned, is 

^ ‘ the 'Isstting of ^thcbwritj.and not the day upon 

Bnles-^lalanee to be paid into Oonrt.j^Rules . vv hich it bed® t^te: Ih,-..- 
' of pmctic® upon applications to discharge' re^'f The receiver _ls a trustee' of such money for' 
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i But rents due at the date of the extending' 
i order, and not receive{i until after wan is. belong 
to the prior incumbrancer. 11). 

And rents duo at the date of the order ap- 
pointing a receiver under the Judgment Acts, 
but received afterwards, belong to the judgment 
creditor, and not to the debtor. 1 h. 

An equitable mortgagee is entitled to priority 
over a subsequent creditor, by judgment atfect ing 
the legal estate, who is in }>ossessiun by a. re- 
ceiver, though the jiulgment was obtained 
without notice of the mortgage. IIj. And 
Murtngh v. Tisclall^ 2 Ir. Eq. K. 41, and. Salt v. 
Doneg 'aU, LI. ctG-. t. Sugd. 82, and Moorr v. Dona- 
gal (^Margtih’ of), 11 Ir. Eq. 11. 8t>4. Aliinned Id. 
412. 

A receiver was appointed in an annuity cause, 
and was afterwards extended to the matter of a 
a prior mortgagee under 
received bv 


same land. Therefore this court will order that P^d, ion presented by 

a receiver already appointed by the court of dim mor'tgage acd :-~Held, that r > : 

chancery, be extended to a cause here, upon his receiver before the conditional order for ex- 
giving security proportionate to the additional tending the receiver to the rnaiter was inatje,, 
lands^ over which he may be appointed. Down^ bdonging to the 

shire V. Tgrrell, Hayes, 354. annuitant. Dat-oren v. Mlins, 2 Jones, bUb. 

4 Eeceiver of Judgment creditor— ■Bemoval.l-— 

Petitioner m Second Matter Beceiyer in ^ creditor of a tenant for life iJre- 

Pirst.]-The sonted a petition and obtaineii an order for the 

wasreotnver m the first appointment of a receiver. yubse<juentlv the 

extend him to the ^cond matter, ftoagli the the settlement filed a bill in chancery 

respondent consented. Marecy v. Wallace, 11 tenant for life, the infant tenant i'n 

1 . Jiq. lx. tail, and the petitioner, alleging that there were 

slmuM stete tLt the^ court has been informed 

by the petitioner’s solicitor tlmt no order of a ^ pe >t,oner. and that the 

riceivei’ has been made over any part of the ‘'e^ts were insufheient to keep down lie interest 

lands of the respondent either in this court or I® J 

in the court of exchequer, unless a special case rtcen-er, and that he migiit be onlere.i to keq. 
is made for the appdntnicnt of a Loud re- A tece vm- having bcm aii- 

ceiver. airSe v. MOU/wi, S Ir. Bq. K. 4G2. A applied 

Where by appointment of different receivers f ™ d" 

over distiiiot portions of the defendant’s estates, 4 4^ lo.oiiei tiist 

the entire is extended, the court will remove all f it “t all existed, was a lyli , vvhicli 

the reoeivors except one, who will be retained to^ a piioi cieditoi > und flint the 

for the benefit of all parties. Kelly v.Rviledge, situation. Jliirhew 

8 Ir. Eq. B. 228. Rnno/te, h Ir. Eq. B. 218. 

„ . . ^ T« • -1 A > MV I Bunds realised by Separate CreditorSAl — 1)„ 

Extension of Eeceiver. ]-A receiver will not tenant for life of estates in Ireiaml, bv a died of 
be appointed over the possession ot another re- 17 ^ 0 , conveyeti them for the rmyrnent of In's 
ceiyei , mt the proper motion is, that the re- debts to trustees, who issued debentures to the 
ceiver already appointed shall be extended to creditors. H., a debenture creditor, suing ou 
the cause m which it is souglit to appoint one. behalf of himself and the other crediten-s, oh- 
And a defendant who appears on the motion, tained a decree in the court of chancery in 
and makes the objectmn, may get the costs of England, to carry into exccudoo the trusts oi 

afterwards hied a bill in 

EJ i ‘-^90 ’ l^^eldo7i V* 0 Medly, the court of chancery in Ireland, to errforee tlmt 

. ( 5 £ IX. ozo. decree ; that bill was dismissed, but the decree 

Wu fn J^tT n^r . '1^“' a receiver has ohanoery it Irehiml was bouml to give effect 

necessary to satisfy the demSsrf'the in“m- Ihf trusfestefes^ 

brancers the debtor may' have, him , confined to S^^ cr^itos. Before tte bm w4, fiW in if 

tor that purpose. Magiath v,.. Veitch, 1 Hog. proceedings in this country, and subsequently, 

through the medium of receivers, realist a fund 
'x ^ -rt A. ^ •’ .out of portions of the tmst Estates. wMtii #as-' 

Bents before Extearsioay^PmrituesJ^ lodged in court to , the credit of thhir causes 

theypetjlaqn_ pr;;ip,ihe Held, that .H., not having made those otMItom 

teamed to the rpafte^ or laoum- not tied* id any part df the 

branc^, the^ients received prior ,to the decree dismitvsmg iiis bui'- 

of. Jmt as to the fund which a^ewAXeantetty! 


branoer. 
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been rightly ]i)ronoimced by the court below, he 
would have obtained a receiver at that time. 
Salt V. Bonegall^ LI. &: Gr. t, Sugd. 82. 

■Lord D. was tenant for 


Appointment of Trustee as — Order not Pro- 
viding for.] — Though a general it is not an 
inflexible rule that no remuneration will be 
allowed to a trustee appointed by the court 
receiver of the trust estate. The court has a 
discretion to grant or refuse it. The fact that 
nothing is said about remuneration in the judg- 
ment appointing a receiver does not preclude 
the court from subsequently allowing remunera- 
tion. Blgndl^ In w, Bignell v. Chapman, 01 
L. J., Oh; 334 ; [1892] I'Ch. 59 ; 60 L. T. 36 ; 
40 W. n, 305«-~C. A. 

' Trustee Appointed on Ms own Undertaking.] 
— A trustee appointed upon his own undertaking 
in a suit to act as receiver of the trust property 
is not under ordinary circumstances entitled to a 
salary as receiver. Pilhhigtoa v. Balm\ Brithh 
Mutual Investnient Co. v, Pillungtcm, 24 W. R. 234. 

Compensation for Attending Survey,] —A re- 
ceiver is not entitled to any compensation for 
his trouble in attending a survey of the minor’s 
estate, there being no order for his attendance. 
Ormshy, In re, 1 Ball & B. 189 ; 12 R, R. 13. 

Journeys to Foreign Countries.] — A receiver 
is not entitled to be reimbursed the expenses of 
journeys to and residence in a foreign country, 
for the purpose of prosecuting proceedings for 
the recovery of property belonging to the estate, 
before the tribunals of that country, unless he 
has the express authority of the court for such 
journeys, &c. Principles and practice of the 
coiirt with respect to allowances made to re- 
ceivers for extraordinary services. Maleolm v, 
O' Callaghan, 3 Myi. & C. 52 ; 1 Jur. 838. 

Special Orders as to Remuneration.] — Special 
order made by the lord chancellor, that instead 
of the further fee payable under tbe order of the 
23rd October, 1852, for the certifleate on passing 
a receiver’s accounts, such fee should be paid as 
the judge to whose court the cause is attached 
should think reasonable. Keare v. Douglas, 26 


Order of Priority,] 
life of certain estates subject to a charge on the 
inheritance of 15,000?. vested in S. A bill was 
filed by Lord D.’s creditors, claiming under a 
deed of the 20th of April, 1799, and a receiver 
was appointed over the life estate of Lord I). 
^5. filed a bill to raise the charge of 15,000?. 
vested in him, which was created by a settle- 
ment of the 12th of November, 1701. Lord D., 
the tenant for life, died on the 5th October, 
1844, and S. obtained an order on the 27th of 
January, 1845, from the last master of the rolls, 
that the receiver should be extended to S.’s 
cause, so far as related to tlie rents due at the 
time of the decease of Lord D., and then re- : 
maining uncollected, a sum being in the re- 
ceiver’s hands, consisting of rent due in Lord 
D.’s lifetime, part of which -was collected before, 
and part after, the order of the 27th of January, 
1845 : — Held (affirming the master’s allocation 
report), that the creditors of Lord D.’s life 
estate were entitled to the rents received before, 
and S. to the rents after, the order of the 27th 
of January, 1845. Moore x. Donegal (JSIarguis)^ 
11 Ir. Eq. R. 364. Affirmed id. 412. 


Persons to be Heard,] — On motions to extend 
receivers, the only persons entitled to be heard 
are the petitioner and the debtor, and not the 
parties who have appointed or previously ex- 
tended the receiver. Walsh v. Walsh, 11 Ir. 
Eq. R. 607, 

Title of Suit,] — Where an application is made 
to extend a receiver from one cause to another, 
the notice of motion and affidavit should be 
intituled in both causes. Tenant v. Watson, 4 
Ir. Eq. R. 700. 


VI. REMUNERATION. 

1, Rate and Amount. 

See R. S. 0. 1883, Ord. L. r. 16. 

Percentage on Rent.] — A receiver is usually 
allowed 5?. per cent, upon the rents and profits 
of freehold and leasehold estates, and 21. 5.y. per 
cent, on gross sums : but this allowance will be 
increased or retluccd at the discretion of the 
master, in cases of unusual difficulty or facility. 
Dag vl Crofts 2 Beav. 488 ; 9 L, J., Ch. 287 ; 4 
Jur. 429. Bee, however, Prior v. Ba*gster, 57 


the receiver and manager had been appointed. i7;. 

In the case of a receiver who was managing a 
business under the direction of the court, a 
special order was made that, instead of the 
further fee payable under the Order of the 30th 
January, 1857, in respect of his gross receipts, 
the fee should be payable in respect of the net 
profits ; and a sum previously paid in respect of 
, w gross receipts was directed to be allowed in the 
on all rent which is brought to his debit, and payment of subsequent fees. " 

charged as received by Mm. IlopUm x..Ilead, Bmhnimter, 28 L. J., Oh. 564, 


Where the master had allowed the receiver ol. 
per cent, on a total amount, consisting partly of 
gross sums received by him, and partly of rents 
and profits which had been receive<l wnth little 
trouble, such allowance was deemed too great, 
and it was r<?.f erred back to the master to review 
bis report. Ih. 

A receiver is entitled to the usual poundage 


Buohmaster v. 

BopUns V.. Bead, Bmhmmter, 28 L. J., Oh. 564. 

2 Hog, 267. - ' i , 

The who bat!' devised Ms real estates Appointment mtbont Salary — Steenrity.] — 

‘to Ms Infant son, ap'pointed as tr'Ustee and, Where' a receiver 'is ' appointed without salary, 
executor of his will D’., who had for many, years but' has' to find security, premiums paid by him 
feoW as reooiver and manager of the propeirty^at tna guarantee society for ‘joining in the security 
a »|ary. The court continued B. as receiver of will be, allowed', io‘- Mm in his accounts, but such 
the property at' a sakryot, three percent upon', in the case ola 

the rental ' MmpaH ?t 28 Beav, 80,^, t . ^ salary* Mdrm 




66 L. J., Ch. 511 ; [! 
458 •, 45 W. R. 5S6. 

Extra Work.]- 


-A person who agrees to 


act as receiver and manager without salary, and 
does not at the time of his appointment obtain 
the sanction of the court to his receipt of wages 
for extra work done for the business, runs a risk 
of losing such 


'i %vages altogether; but the court 
will, in a proper case, make allowances for extra- 
ordinary services, llarris v. Sleep, L. J., 
Ch. 596: [1897] 2 Ch. 80; 76 L. T. 670 ; 4o 
W. R. C80--C. A. 

Partnership,] — A receiver and manager ap- 
pointed by partners to wind up their business is 
in the absence of express stipirlation entitled to 
a quantum meruit remuneration, not to remune- 
ration according to the scale laid down for 
official receivers or under the 5 per cent, rule in 
JDmf V. Croft (2 Beav. 488). Prior v. Bagder^ 
57L. T.76d. 


2. Disallowance of. 

Receiver not Passing his Accounts Regularly.] 

— Receiver who does not pass his accounts regu- 
larly, not to be allowed poundage. White v. 
Lincoln {Lady), 8 Ves. 371 ; 7 E. R. 71. 

Receiver of the personal estate of the testator, 
not passing his accounts and paying in the 
balances, deprived of his salary and charged 
with interest, not upon each sum from the time 
it was received, according to the strict rule, 
applicable to a receiver of annual profits and 
rents, but as an executor wmuld be charged. 
PotU V. Leighton, 15 Ves. 273. 

Charging with Interest.] — receiver, 

who neglected to pass his accounts according to 
an order made in the cause, but brought in on , 
the same day the account for four years, was 
disallowed his poundage, and charged 5k per 
cent, upon the balances during the time they 
were in his hands, Bristowe v. Needham. 9 Jur. 
(N.S.) 1168 ; 8 L, T. 652 ; 11 W. R. 926. 

Reglect of Duty — Pees — ^Discharge — Costs.] — 
When a receiver was discharged, owing to gross 
dereliction of duty, the order disallowed his fees 
and poundage on all accounts not passed within 
the prescribed time, and directed him to pay 
interest on the balance (if any) from time to 
time in his hands, and to pay the costs of the 
motion to discharge him, of his own discharge, 
and of appointing his successor, St. Georges's 
Bstate, In re, 19 L. B., Ir. 566. 

Poundage, on what Account Disallowed,] 

—Where a receiver neglects to lodge the balance 
due on foot of his account in the time directed 
by the 147th General Order, the poundage which 
he is to be disallowed on passing his next 
account is to be the poundage on this last, an<l 
not on the preceding account, the . balance of 
which he has neglected to lodge. Maxwell v. 


Costs of Winding-up and Receiver’s Remunera- 
tion-Priority. y—See CoMPANT. 


I Yir. POSSESSlOhl, 

1, “Right to a kb Attoexmext, 

^ When a turning of the Party out of Posses- 
sion.] — The ai}pomting a receiver is not ia nil 
cases .a turning the party out of }>osse.ssion where 
a receiver is a})pointed of an infant’s e><tate ; In 
such case, the receiver’s posscssum is iif the 
possession of the infant ; but on the a])|>ointirig' 
a receiver' in an adversary’s suit, as where the- 
piaintiffi in ejectment has recovered a verd,sety 
here the receiver’s })ossesBion seems to be the 
possession of him that has a right to it. SfuiTiy 
F. Wmi 379. , 

Delivery qf , Possession to 'Beoeiv#rw1-v.,f he 
qourse 'of the court '% -that^ if a receiver’ l»: 




RECEIVEE. 


allowed to him upon the consent of the parties 
in the cause, if they be competent to consent, 
but where some of them are minors, this cannot 
be done. Dease v. O'Reilly, 2 Con. &; L. 441 ; 4 
Dr. & War. 284. 

The masters are not themselves actors in 
applying the General Order of the 23rd April,, 
1796, against defaulting receivers ; and the court, 
will not open accounts against such receivers for 
the purpose of depriving them of their poundage, 
and the costs of passing their accounts, wlien the 
parties beneficially interested liave not raised 
any objection to the allowance of such poundage 
and costs before the master. Ward- v. Sad ft, 8 
Hare, 139. 

Attachment— Aocounting under.] — A receiver 
who accounts under an order for an attnehment 
against him, must pay the costs of }>assing hii> 
account, and will only be alhnvcd an abated 
rate of poundage, at the discretion of the master. 
Trapa ud v. Corm I ch, 1 Hog. 24 5. 

3. Othee Matters. 

Creditor in Possession as Quasi Mortgagee.] — 
Creditor going into possession as quasi mort- 
gagee, not entitled to receiver’s fees. Trimledon 
V. Ilamill, 1 Ball & B. 384 : 12 R. R. 38. 


Deduction from Rents and Profits.] — The ex- 
penses of a receiver are not to be dedact(3d from 
rents and profits decreed to the parties from the 
time of the agreement. JPLcod v. Phelm. 2 Jur. 
962. 

Tenant for Life bears Receiver’s Poundage. | — 

Where a receiver had been a|)pointed both of the 
real and personal estate : — Held, that the tei'tani- 
for life must bear the receiver’s pomuhnjo. 
Shore v. Shoir, 4 Drew. 501 ; 28 L. J., Ch. 940, 

Trustee Acting as Receiver.] — A tntstee ap- 
pointed upon his own undertaking in a suit to 
act as receiver of the trust property is not under 
ordinary circumstances entitled to a salary as. 
receiver. Pilhhigton v. Bahcr, Brifidi 
Investmejit Co. v. Pilhington, 24 W. It 234. Sea 
col. 58. 


EECErVBE. 


he is not tenant to iiim. If, therefore, loss 
arises, it was the party’s fault in not applying 
for that Griffith v. Griffitffi 2 Yes, 401. 

Order of Proceedings.] — Three defendants 

were ordered to deliver up to a receiver certain 
premises, within a week, or in default to stand 
committed ; hut no writ of execution was taken 
out ; they refused to deliver up, and a serjeant- 
at-arms w'as ordered to go against them. Upon 
being brought up, two of tliem expressed con- 
trition, and were ordered to be dischai'gcd, upon 
payment of costs ; the third still persisting in 
his contempt, was committed to the Fleet : the 
costs not being paid by the other two, they 
remained in custody of the serjeant ; the orders 
were, upon motion, discharged with costs, and 
the persons liberated. Upon a motion, sub- 
sequently, that the defendants might be ordered 
to deliver up possession within a week after 
service of the %vrit of execution of the order to 
be ina<le on that ap})licarion, the court stated 
the course of proceeding to be, that there must 
be, first, an order to deliver possession, then a 
wait of execution of that order must be served on 
the defendants ; and until that is done, no further 
order can be made, and refused the motion 
with costs. Green v. Green, 2 Sim. 394, 430. 

Beceiver already in Possession of Part.] — A 
receiver appointed to get in property, part in 
the possession of another receiver, cannot deprive 
the latter of the possession without the authority 
of the court ; and w^'here the object of the motion 
is merely to compel the payment of costs, after 
the question with respect to the possession is 
decided, it ought not to be for committal on the 
eround of disturbance. Ward v. Smith, 6 Hare, 
3^2 ; 12 Jur. 173. 

Befusal to Deliver or Attorn.] — Where a re- 
ceiver is appointed, and the person in possession 
refuses to attorn, or to deliver up possession, it 
not appearing in wdmt right the jmssession is 
held, the proper course is to move that the per- 
son may attorn. It is not necessary, in the first 
instance, to make such person a party to the 
suit. lieid v. Middleton, Turn. & B. 455. 

liberty to Let to Tenant for Life.]— In order ; 
to give elfect to the claim of the tenant for life, ; 
the court, in contravention of a previous letting ' 
by the trustees of the will to a person -who had - 
notice of the trusts, granted a receiver of the 
property, with a direction to let it to the tenant : 
for life upon the terms of giving security for the 
fulfilment of the objects of the testator’s will. ■ 
Baylies v. Baylies, 1 Coll. 687. : 

Occupation Kent.] — A defendant who is the ^ 
owner and occupier of an estate subject to a 
charge which the suit seeks to enforce, will be 
compelled to attorn to a receiver, and a reference 
will be directed to the master to fix an occupation 
rent. Ererett v. Beldlng, 22 L. J., Ch. 75 ; 1 ^ 
W. R. 44. ] 

Occupation rent prior to Appointment of . 
Receiver.] — The court will not, by an inter- < 
locutory order before the hearing, charge a s 
party who is in possession of an estate, and who - 
has been ordered to pay an occupation rent to ’ 
the receiver, with the amount of such rent for 
any period antecedent to the date of the order 
for fixing the rent and appointing the receiver. ; 
LUyi V. Mam% 2 Myl, & 0. 4S7r:,^ ^ ■ i ■ 


Arrears of Rent.] — A tenant who had not 
attorned to the receiver, ordered to pay him the 
arrears of rent in fourteen days, and the costs of 
the application. Ilohson v. Sherivood, 19 Beav.. 
575. ' ' 

Attornment— Effect of.] — An attornment to a- 
receiver appointed by the court of chancery does 
not enure to the benefit of the person who" shall 
ultimately be found to have in him the legal 
estate. Evans v. Matthias, 26 L. J., Q. B. 309 ;; 

3 Jur. (N.s.) 793. 

Eund in Discretion of Trustees— Order against 
Trustees for Payment.] — An order w^as made, in 
an action in a county court, appointing a receiver 
to receive the interest of a sum of money in the 
hands of trustees, and ordering the trustees to 
pay a specific amount out of the interest to the 
receiver half-yearly until the judgment in the 
action should be satisfied. The trustees WT.re 
trustees of a wall, by wdiich they were directed 
to set apart and invest the sum in question, and 
were authorised, at their absolute discretion, 
from time to time, and at such time or times as 
they should think pro]:)er, to pay or apply the 
wdiole or any part of the income" to or for the 
benefit of the judgment debtor in such a manner 
' in all respects as they should think proper. The 
trustees applied for a prohibition : — Held, that 
as it depended on the discretion of the trustees 
w^hether anything should be paid to the judg- 
ment debtor, the receiver could not be entitled 
to receive the interest in their hands, and that 
an order for payment could not be made against 
the trustees, who w^ere strangers to the action,, 
and therefore the county court judge had ex- 
ceeded his jurisdiction, and the proper remedy 
wvas by prohibition. Reg, v. Linrohisliire County 
Court Judge, 57 L. J., Q. B. 136 ; 20 Q. B. I). 
167; 58 L. T. 54; 37 W. R. 174. 

Money in hands of.] — Money in the hands of 
a receiver is not in custodia legis in the same 
way as it is when in the hands of a sequestrator* 
Iloare, In re, Hoare v. Oioen, 61 L. J., Ch. 541 
[1892] 3 Cln 94 ; 67 L. T. 45 ; 41 W. R. 105. 

Costs.] — On a motion that tenants may attorn 
and pay their arrears of rent to a receiver, it is 
not the course of the court to order the tenants 
to pay the costs of the motion. Ilolhouse v* 
Ilolleomhe, 2 He G. &; Bm. 208. 

A motion was made that a tenant might attom 
to the receiver or stand committed, and notice 
being only served on the tenant’s solicitor at his 
request, stood over, and he did not subsec^uentlj 
appear, but personal service w^as effected : — 
Held, that the receiver was not entitled to his 
costs. Williams, 11 W. R. 635. 

2. INTEEFBBENCE WITH. 

Fot Remitted.] — A receiver is an officer of 
the court, and any interference with him or with 
property under his protection amounts to a con- 
tempt of court, and is punishable accordingljr., 
jkelmore Y, Smith (Ho. 2), 56 L. J., Oh. 145 ; 35 
Ch, B. 449; 56 L. T. 72 ; 35 W. R. 157. And 
see Brooks v,- Greathed, 1 Jac. & Walk. 178 ; ^ 

RandffiieU v* RanJfield, 1 Dr. & Sm. 310 ; Jolynes- - 
V. Jac. 573, b 

An interference with the receiver in possession, 
by a person claiming to be entitled to the pro- 
perty, wiil not be permitted after such person 
has been of 'the .ppsitiqn ' in which the 
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property is placed, nor will the intention of by the nominee of the master of _ the charitv. 
taking ulterior proceedings to assert his title to The churchwarden of the adjoining parish 
the property prevent him from paying the costs alleged that the chapel was the parish church, 
•of an application to commit him "for contempt, and an ecclesiastical beneiice distinct from 
JTnpj) V. Bndgcwater and Taunton Canal Co,, the charity, and, in order to try the right, 
3 W. R. 35G. prevented the master’s nominee, who had no 

No one may interfere with money or pro- license from the bishop, from performing the 
X)erty in the hands of the court without the service. An injunction was granted to restrain 
consent of the court, whether such interference him from further interference, with liberty to 
is with the consent of a receiver appointed in take legal proceedings to establish his claim, 
the cause or in any other way. De Winton v. Att.^Gon. v. St. Cvos^ Mosgntal, 2 W, R. 542. 
Brecon, Corporation, 6 Jnr. (N.s.) 1046 ; $ W. R, 

385 , Railway Company taking Land under Lands 

Where, under the garnishee clauses of the Clauses Consolidation Act,]— A railway c*>ui- 
17 k 18 Viet. c. 125, an order had been ob- paiiy, without the leave of the court, tctolc 
tained at law against a receiver appointed in a proceedings under the Lands Glauses Coiisuli- 
•cause pending in the court, by his consent for dation Act to take possession of lands iu the 
payment to a judgment creditor of the moneys possession of the receiver under the court. On 
<lue or accruing due from him as such receiver an ex parte motion, they were restrained. Tntk 
to the defendants, a corporation, and the re- v. Rnndle, 10 Beav. 318. 
oeiver had, without the consent of the court, 

paid over certain moneys which lie had re- Seizure by Sheriff.]— xi seizure of partnerdiip 
oeived in the cause, and which by an order of assets in the possession of a receiver appointed 
the court he wms directed to pay to the de- by the court, of which the execution creditor iiad 
feudants Held, on motion made to that effect, notice Held, to be a contempt on tlio ptirt <4: 
that the persons to whom the same was paid the execution creditor and of the sheriff ; and 
were bound to refund it. Ih. the court ordered both res})ondents to pay t.he 

It is no answer to such a motion to say that costs of the seizure, and of a motion to commit- 
it is premature, because the receiver not having for such contempt. Lane v. Sterne, 3 Oiff. 62i) ; 
pjassed his accounts, it is unascertained whether 9 Jur. (2sr.s.) 320 ; 10 W. E. 555. 
the court will allow him the payment which A sheriff seized the goods of a tenant- fd' 
he has made. Ik lands over which a receiver bad been np]>ointcd. 

He retained lialf a yeai’’s rent-, and paid on?r 

Though Order Erroneous.]— The court the balance to the judgment creditor. The 

will not permit its receiver to be interfered with receiver claimed the rent, and the plaiijiiff 
or dispossessed of the property, nor wiU it allow brought an action against tlio sheriff, who ap- 
liayment to him to be intercepted, although the plied to the court for prolectioii ns bcrwri*u 
order appointing him may be perfectly erroneous, these adverse claims. The court declined 
An application must first be made to the court interfere. Trpe v. IB Beav. 422 ; 20 L. 4., 
for leave. AmerY. Birhenliead J)oclis{Tnistee.s), Ch. 368 ; 15Jur. S09. * ' 
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appearing, the haili'ff oi: the manor was ordered 
to seize the lands cinonsf'iue. Declaration in 
ejectment, at the suit of the lord, was afterwards 
served on the terre-tenant ; but, on the motion 
of the receiver, the lord was restrained by in- 
junction from prosecuting the action. Brdya v. 
Lewlfi^ 3 Hare, 472. 

Receiver in Bankruptcy and Bill of Sale 
Holder.] — When a receiver has been appointed 
by the court of bankruptcy, it is a contempt of 
court for the holder of a valid bill of sale of 
goods of the bankrupt to oust the receiver 
from, possession which lie has taken of such 
goods. Cochrann, Ex parte^ 2lead^ In 44 
L. J., Bk. 87 ; L. E. 20 Eq. 282 ; 23 W. E. 72fi. 

A receiver appointed by tliis court being 
■In possession of. property under that order, the 
‘sheritf seized the property on a writ of fieri 
facias, and, u])on motion to commit him for 
contempt, justified his seizure and subsequent 
conduct by alleging that the order appointing 
the receiver was an order that ought never to 
have been made, and that, in fact, it had been 
obtained by collusion between the plaintiffs 
and defendants in the suit : — Held, Vjrderin[ 
the sheriff to withdraw from possession, and 
pay the costs, that the court could not, upon 
such a ,mot'h.)n, enter into the question of the 
propriety or impropriety of the order appoint- 
ing’ the receiver, but -vvas bound to vindicate 
its authority and protect its otBcer ; and that, 
at the utmost, circumstances could only be 
looked at in administering the amount of 
punishment. Upon the submission of the 
sheriff, he was not committed, and the order 
was made witliout prejudice to any application 
which the execution creditor might be advised 
to make to be heard pro interesse suo. Russell 

V. East AnqlUm 3 Macii. & G. 104 ; 20 L. J 
Ch. 257; 14 Jur. 1033. 

Sheriff under 1 & 2 Viet. c. 110, not in 
Position of Eeceiver.] — A sheriff, who has levied 
under a writ of fi. fa. issued by the court of 
chancery under 1 "& 2 Yict. c. 110, is not 
entitled to an injunction to restrain proceedings 
against him Ijy strangers "to the suit, by analogy 
to the case of receivers or sequestrators appointed 
by t.he court, or to the practice at law under the 
Interpleader Act, or otiicrwise. Moehe v. Coolie, 

2 De G. & Sm. 493. Affirmed, 2 Ph. 691. 

After an order for, but before the actual 
appointment of, a receiver in a suit for disso- 
lution of partnership, the sheriff bad taken 
possession of part of the partnership property 
under a fi. fa., and afterwards refused to quit 
possession when the receiver was appointed ; a 
motion to commit the sheriff for coiite!i!,pt was 
refused with costs, Refries v. Creed, 34 L. J., 
Ch. 607 ; 11 Jur. (H.S.) 360 ; 12 L. T. 262 ; 13 

W. E. G32. 


3. Distbess by Third Parties. 


Landloi’d,] — The only person who may inter- 
fere with the possession of a receiver is a land- 
lord distraining for a year’s rent. Any otlier 
person -who 'claims , a better title than the re- 
ceiver ought to apply to the court for leave to 
enforce his rights. Cochrane. Ex parte, Mead, 
In re, 44 L. J., Bk. 87 ; L. iL 20 Eq. 282 ; 23 
W. E. 726. 

A receiver, having been appointed to realise a 
testator’s estate, advertised tlie furniture for sale. 
The day before the sale the landlord gave him 
notice of his claim for rent, but took no f iirtlier 
steps : — Held, that tlie landlord had no lien on 
the proceeds of the sale in priority to the other 
creditors. Sntton, In re, Sutton v. liees, 1 N. E. 
464 ; 9 Jur. (x.s.) 456 ; 8 L. T. 343 ; 11 W. R, 
413. 

The appointment of a receiver docs not affect 
the rights of a landlord ; but he cannot exercise 
them without first obtaining leave of the court. 
Ih 

Eeceiver appointed in Bankruptcy.] — A 

landlord distrained for one year’s arrear of rent 
on gr>ods of a. debtor in the hands of a receiver 
appointed by the court of bankruptcy. On an 
application by the receiver to the county court 
judge for an injunction, the landlord was re- 
strained from proceeding with the distress, and 
was also committed for contempt of court. On 
appeal : — Eleld, tlnat the landlord could distrain 
as against the receiver without the leave of the 
court ; and further, that the position of a receiver 
in bankraptcy is not the same as that of a re- 
ceiver in chanceiT. TUI Ex parte. Mayhem, In 
re, 42 L. J., Bk. 84 ; L. E. 16 Eq. 97 ; 21 W. E. 
574. ■ : 

leave of Court to Distrain.] — When pro- 

pert}^ over which a person claims a right to dis- 
train is in the hands of a receiver the court of 
chancery will give leave to distrain, unless it is 
clear that the property is not within the power 
of distress. Eqton v. Denijigh, Ruthin and Coneen 
Ry., 38 L. J.,'Ch. 74 ; 16 W. E. 928. 

Annuities Secured on Eeal Estate.] — In a suit 
relating to two annuities secured oiPrcal estate, 
and to which the grantor , was not a party, a 
receiver was appointed “of the incomes of the 
outstanding trust property” in the pleadings 
mentioned. The receiver entered and continued 
in possession of the real estate for six years. The 
court refused to restrain the grantor by injunc- 
tion from distraining on the tenants. An order 
for a receiver ought to state distinetly on the 
face of it over what property the receiver is 
appointed. Crow v. 13 Beav. 271. 


Person Injured hj Appointment— Application 
to Court.]— A third person claiming an interest 
In lands over which a receiver has been ap- 
pointed, should, if he is injured by the appoint- 
ment, apply to the court ; not to interfere with 
the tenants. Wardle v. Lliryd, 2 MoE. 388. . 

It is not according to the course of the court 
to refuse Eberty to try a right which is claimed 
. against its receiver, uniess it is clear that there 
is no foundation for the claim. Randfield v. 
Banifi&U, S De G. F. & J. 776 ; 31 D. 113 ; 

u; " 


Bents of Land subject to Bent-charge/] — A. 
rejit-charge of 1007. was granted out of certain 
lands, part of which was let to two tenants; 
whose rents amounted to 1557., and who by the 
same deed attorned to the grantee. A receiver 
having been appointed over the rent-charge on 
petition, under the Judgment Acts, the grantor 
distrained- the tenants for 557., the balance of 
their rent over the rent-charge : — Held, that the 
court,, by' appointing the. receiver, had attached 
the whole rent payable^ by the tenants, and an 
attacinnent was awarded in the petition matter. 


TOl. XU, 


; 6 L. T.'690, ' eci. 67, j gjr. Oh, E. 137. 
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1. GE2nERALLY. 


iLTili y. Mawort/I, 6 Authority of.]~A receiver in- 

* chancery has a right, without any aurhorirv «.,r 

Seceiver Delegating to Solieitor-Eeimbnrse- 

ment.l—A was^ anuainted reeeivcr hut thp summons to compel paynuait ot a debt 

solicitor in tlm cause alone acted, and’ paid over | 

the rents to the tenant for life. An incumbrancer n t ^ 

compelled the receiver to paj-" the same amount \vTv*-uL.V ™ *’ ^ * -li t • 

into court: and after payment of his claim, there • lonvf' cause, withoutobtam* 

remamed a surplus, which was paid to the tenant t against the 

for life :-Held, that A. could not, on petition, f ^ h 21 rt!f 

obtain repayment by the tenant for life, or out of that the leceiver must In* 

the estates. 6r’iirden v, Bacleocli,, G Beav. 157 : purpose a&Aiaving am horny, nnd 

12 L. J. Ch G2 discharge rlie 

debt and eiititlc the bankrupt whose bankruptcy 

Order on Eeceiver — ^Petition — BiU.l ^A. beino- to his legacy. y. 

entitled, xtnder a decree, to an annuity, ’which w’^rf^Q-f’ 
she tvas to receive from the receiver in the cause, ‘ ^ 

borrowed 100?, from B., and signed a memorandum Money in Hands nf 1 TVirmov i..vm i > < 
of agreement to the effect that her said annuity a recdXr is not t In < f. 

fr;:‘r4rih.’'s4=‘at '‘“J » ^ 

would not pay it, because A. had desired him to PnnA/.HnT» Af T?Ar»f« i ^ i i 

pay to no person but her agent. Upon the neti- Bents. J—A rLCCiver ouglit not U> 

tion of B., praying an order upon the receiverfor ^ involve the estaie in 

payment:— Held, ^ that as h. appeared amd 

opposed the petition, the court hadTo Sis“c. '“Tis the n . , 

tion to make the order upon petition hut that „ * i “ iece»er to cullect ilie 

B. should hare come by bill Wasted v liesiie 1-.°* assume tlie niniuigepii'iit of the 

CaHer, M parte, 11 Jur. 29. ’ Hear, Ion, Hau. A .Sc. (isd. 

First Dacumbraaoer-leave to Enforce Se- „ “ will 

ourity.]— The priorities of incumbrancers upra ,^nor ?w®‘n “-o 

an e^jtate were declared, and a receiver appointed ’ v ^ <5r assistant to rbe 

to which a tot incumbrancer was no party 5^ and entoremg payment ^ of the rents 

he subsequently filed a bill against them and the ^ ^™P^oy<id at the minor s expense, 

receiver, to establish his prilritv, . praying that oughtto \>e piihi by Urn receiver. 



EECEIVEE. 



warren. Blanchard v. Caivthorn^ Coop. temp. 
Brough. 113. 

Timber Blown Down.] — Where timber trees 
were blown clowji on an estate over which a 
receive]’ had been appointed, the court ordered 
the receiver to sell them to the best advantage, 
and to keep a separate account of the produce 
of the sale, with liberty to the parties to apply 
at any future time, as they might be advised, 
Croftii V. Poe^ Jon. k C. 193. 

Custody of Court Bolls— Infant Lord.] — The 
right to the custody of the court rolls of a rnanor 
is in the lord, and not in the steward, liawea v. 
llaiues^ 7 Sim. G24 ; 5 L. J., Ch. 114. 

In a cause where the infant plaintiifiis were 
lords of a manor, the court, on motion, ordered 
the court rolls to be delivered up to the receiver 
in the cause. Ih. 

Head Bent — Payment of.] — The receiver over 
a leasehold or other derivative interest or estate, 
should pay the head rent regularly. If the 
landlord is obliged to apply for leave to proceed, 
the court will make the receiver pay the costs 
of the application if he had funds to pay the 
rent ; or otherwise, give the landlord the costs 
of his application against the funds in the 
causes. Semble, that in such a case the land- 
lord might proceed for his rent without asking 
the leave of the court. WaUh v. WaUli^ 1 
Ir. Eq. K. 209. 

The primary duty of a receiver over a lease- 
hold is out of the sub-rents to discharge the 
head rent, and this he is bound to do without 
an order of the court- for that purpose. Accord- 
ingly, where a receiver had suffered the lessee to 
be evicted by ejectment for non-payment of 
rent, and it appeai'ed that he had received rent 
from a sub-tenant more than sufficient to pay 
the head rent, and applied it in payment of 
other demands, amongst which were the annual 
premiums upon certain policies of insurance, in 
which as a creditor of the estate he was in- 
terested, and although he was directed to make 
those payments by an order of the court, he 
was compelled by the court to pay to the land- 
lord the arrears of head rent. Balfe v. Blake,, 
1 Ir, Oh. R, 365. 

Assignees of Insolvent — All Debts Paid.] — 
The representatives of a surviving assignee of 
an estate that had paid 20.?. in the pound, all 
the commissioners being ilead, were ordered to 
execute a power of attorney to a receiver, ap- 
pointed under a decree of the court, in a cause 
in wffiich the surviving assignee was a defendant, 
to collect and get in the said estate, they 
being indemnifiecl, Twagiwd v. IlaMhey^ Buck, 
65. 

Claim for Arrears of Salary — Discharged 
Beceiver.] — ^A bill alleged that the defendant 
had been appointed receiver in a certain suit, 
and that as such receiver he was bound to pay 
the plaintiff a certain salary ; that the defendant 
ought to have paid the plaintiff this salary from 
January, 1834, to January, 1839, but that he had 
paid the plaintiff notiiing in respect of it ; and 
that the defendant had since been discharged 
from being receiver. The bill prayed for an 
account of the sum due to the plaintiff from 
1834 to 1839, and for payment by the defendant : 
— ^Held, that this bill was open to a general 


demurrer. Da Pre v. JDiinoonihc, 14 L. J.. Ch. : 
403. 

Liability of Inspectors appointingBeceiver.] — 
When a receiver is appointed under an ordinary 
inspectorship deed, the inspectors, though thc.y 
a].)poiiit and may remove him, are not responsible 
for his default as if he were their agent. 
ILdj.son V. Joncr, 39 L. J., Oh. 24.“> ; L. R. 0 Erj. 
4.56 ; 22 L. T. 143 ; IS W. R. 477.' 

Licence — Benewai of.] — An hotel an<l restau- 
rant tverc sold in July, 1891, the particulars 
stating that a retail licence ^vas attached, that / 
the premises were in possession of the receiver 
appointed by the court, anJ that the licence 
would be handed to tlie purchaser. Owing to 
delay, caused by the purchaser, the conveyance 
was not completed till May, 1892. The licence 
expired in October, 1891 : — Held, that there w.a.s 
no failure of duty on the part of the receiver 
in not applying for a renewal, and that the 
purchaser.s C(juld not sustain a claim for compen- 
sation for the loss of the licence. 

In re,, 31 L. R. Ir. 63. 

Carrying on Trade.] — See Compact y (Debex- 

TUBES). 

2. COXTKACTS BY. 

Beceiver and Manager— Debenture-holders,. 
Action — Liability on Contracts.] — Receivers and 
managers appointed by the court at the instance^ 
of the debenture-holders of a limited company 
to receive and manage the assets and business 
of the company are officers of the court, and are 
not, by virtue of their appointment, the agents, 
of the company to make contracts on the com- 
pany’s behalf. Semble, they are not the agents, 
of the debenture-holders. Be Orelle, Iluitdret 
hf 6b. V. Bull, 10 R. 97 ; 1 Manson, 118. 

They may be personally liable on their con- 
tracts made as receivers and managers. If they 
purport to contract on the company’s behalf, 
they may be liable for breach of warranty of 
authority. /Z>. 

And see Boding v. Gaskdl, 06 L. J., Q.B. 
848 ; [1897] A. C. 575 ; 77 L. T. 314 ; JBuH v. 
Bull, 64 L. J., Q. B. 232 ; [1895] 1 Q. B. 276 ; 

71 L.'T. 810 ; 43 W. R. ISO ; and Owenw Crank, 
[1895] 1 Q. B. 205. See aim COMFAYY (Debbk- 
TUBES) and Pbincipal akd Ag-eht. 

3. Bisbbbsements and Bepaibs. 

Sums laid out without Order — Eeference.] — 
Formerly a receiver was not entitled to any 
allowance for sums of money laid out by hiin 
021 the estate, without a previous order. But 
according to the present practice, a reference is 
directed to the master to inquire whether the 
transaction is for the benefit of the parties inte- 
rested. Temj)est v. Ord, 2 Men 55. 

Receiver not permitted to lay out more than 
a very small sum at his discretion. Waters v. 
Taylor, 15 Yes, 20 ; 13 R. E. 91. 

Bspairs — Biseretion of Beceiver,] — Receiver 
is not to lay out money in repairs at his own 
discretion ; but, under circumstances, an inquiry 
was directed; and the report stating that ex- 
penditure was for lasting benefit of estate, and ' 
by the direction of trustees, order for that 
allowance was made. ■ Blunt v. CUtkerom, 6 Yes. 
W..' ~ hh'';. ^ , 
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Itcceivci'^ and committees not to ap])ly tlie 
trust fund in repairs to any considerable extent 
without previous application. Upon a receiver’s 
to be allowed for repairs done, an 
incpiiry was directed whether repairs^ were rea- 
son abfe. Att.- Gen , y. Vifj o 1 1 V es. 5 03. 

A reference as to whether any sum should be 
lai<l out in the repairs of certain premises, 1 eld 
under tiie court, was refused; because prima 
facie a tenant is bound to repair, and the motion 
wus a voluntary application on the jiart of the 
receiv'cr in the cause. J)or,Het (^Dul'e) v. G/'onhio. 
Ban. vSe Sc. ()<S3. 

The direction in an onler a])})oiiiting a re- 
ceiver that he shall manage as well as set and 
let tlie estate, authorises him to propose to the 
master, from time to time, to make ordinary 
re[)airs to the buildings on the estate. Thonihill 
v. Thn-nliUl U Sim.''00l>. 

Family XiIansioiL.]"-rtepairs of the family 

mansion, and coTitimmnce of the family charities, 
and accustomed bounty to the poor, are reason- 
able and proper objects. Lord chancellor ex- 
pH'ssirig no doubt of the authority of the 
chancellor in the management^ of minors’ for- 
tunes. extending to mere charity and bounty, 
ha ving regard "to the circumstances of the 
(jountry, and especially in relation to no com - 1 
pulsory provision for the poor. BeMiiifjton, In 
re, 1 IMoll. 256. 

Glebe House.]— The expenses of rejiair- 

ing tl'ic glebe house are the lirst charge upon 
piodts of the benefice received by the rcceivei’. 
Sterling v. Wynne, Hay. J. 817. 

Employing Poor Tenantry in Time of Distress.] 
— In a time of general scarcity and distress, the 
receiver of a minor’s estate will be authorised 
to lay out a sum of money in relieving and 
employiiig the poor tenantry. JaclmnY.Jaeh- 
non, 2 Hog. 238. 

Poor-rate Judgment.]— A judgment for poor- 
rate against the immediate le.ssor, under the 
0 & 7 "ihet. c, 92, s. 2, does not deprive the i)Oor- 
law guardians of tlieir remedy against the occu- 
piers, nude?’ s. 3 of the same act. Therefore the 
court directed the receiver to ])ay a rate struck 
before his appointment, and the costs of a pay- 
ment obtained for it against the immediate 
lessor. Be Montnwreney v. Pratt, 12 Ir. Eq. IL 
411. 

Stamp— Tithe Composition.]-- When a tenant 
held lands under an un.stamped accepted ]>roposaL 
which rendered him liable to the payment of 
lithe composition, the court on motion directed 
the receiver over the landlord’s estate to stamp 
the same, and that the expenses thereof should 
be allowed to him in passing his account. Zang-^ 
ley V. Langley, I Dr. & Wal 252. 

Tithe Pent-charge.]— The general order of the 
court, directing the receirer to pay the tithe 
rent-charge, amounts to an order to pay in each 
particular case* , y, Mfown, 2' -Ir. Eq. B. 

'.A- ■ : 

- ‘-Upon the appiieatioii of a tithe owner, under 
^ 4 Geq* 4, c. 09, s. ^8,> xe^iver' in a mihor^a 


position : but the Tcnunt ought to iinve nritice 
of such tipplicnlion. Jlaitlfr x. Smith, Suu. X; 
Sc. 326. 

4. Title to Dents and Dedts i>rE. 

Bents in Arrear."— A receiver nppoinrejl by 
the court i< entitled to receive rent- then ^ in 
arrear. Godrlngton x. Joh HKfone, 1 Bcav. .»2 d ; 

8 L, J., Ch. 282'; 3 Jur. 528. 

A tcmnii vv'liu had ivfu-cd iu pay lynt to ihe 
receiver, cn tlie ground of laiving received troin 
the defendants iiotii-e not io drtso. \ v:h nn motion 
made upon notice to him orilored m ])ny d.ie 
arrears to the receiver, with tlie co-t- "i toe 
motion. Jlohmoi v. Sherwood. 19 Deav. 5o>. 

Order to Pay Debt to Beceix’^er— Jurisdiction.] 
— Quaere, when a receiver has been appt):att'd to 
collect and get in outstanding per-onal e-tate, 
has the court juriHliction to order a debtor lo 
(die estate to ])ay the sum due by iiim to the 
receiver. Klrh v. Jloa.stiin. 5 ir. Eip IP 198, 

The court declined to make such an ord-n 
where the debtor had ]mid tlio inniiey to the 
personal representative IxTorc lie hud iiflice of 
the order appointing the i‘oeciv(-r. Ih. 

Payment by Tenant — Subsequent Payments — 
Demand.] — If a teimnt has once paid rent to n 
receiver, a personal demand of rent sub-ef|ueiitly 
accrued due is unnecessary, and a <lenumd ]>y 
letter, or by a tliird ])er&ou, i- sufficient, Jhuovn 
v. O'Connor, 2 Hog. 77. 

Solicitor receiving Bents without authority 
of Court] — A solicitor who rceeivt-s rent-, in a 
cause, without the authority of the ooart, wid 
be ordered to pay them over to the r*'ceivii'. and 
cannot retain them on rht* grouml uf lltui, !.r -et 
them off against costs alleged to he dite to him 
from the plaint Iff. W'wlienifxAIofonn^hi ndA JIuh-, 

Ac H. 361. 

Payment into Court to save Beceiver’s Pound* 
age.] — A receiver being appointed to get in t’ne 
outstanding estate of a testator, tlie court gave ; 
leaxm to a party who was willing to pay a srnti 
due to the estate into court to <lo so. in order to 
save the poundage, which would, have been in- 
curred if it had passed tlirougli the hands fT the 
receiver, Ilahjh w Graifan, 1 Ijeav. 2(d ; 8 
L. J., Ch. 249. 

Eetainer by Executor against Beceiver.l— 
The retainer of his debt by an exeentf n* ngai n.st 
a receiver appointed by "the court is impr<mf.*r. 
Ba^enjwrt v. J\Im, 14 L, T, 133 : 14 W. Jb 153, 

Payment of Debts obtained adversely to Be* 
ceiver,] — Upon an application uf the rcctdvta' in 
a cause supported by an affidavit, founded on in- 
formation and belief only, the court orderiHl a 
defendant, who had obtained paviuent of cer- 
tain debts adversely to the reeci\xn\ with in imo 
week to make an alfidayit. of the atiiounts us 
received by him, and to pay tlm to the 
receiver, or in default to be commilteti Patlm 
V, Poeook, m L* T. 458. 

5. Leabks BT. ‘ 



by a, remote 'remalndeman , and to 

,restmin receiver frop. e|totini' 






r remises are of small yalae, tbe "receivei'. 

)e |>emitte(l to.Jefe^and^ta 
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Heceiver is to let tlie estate to the best advan- 
tage, but he cannot raise the rents upon slight 
groniicls, nor turn out ternuits, uor let even for 
one year wit] i nut api'ilication to the master. 
Wijiine w JCewborot/f/Ii {Lord'), 1 Yes. J. 1(5-1, 165. 

Application to Court.] — ■lleceiver here gives 
security duly to account : not for faithful 
management. He cannot set and let, nor make 
expenditures, without application to court ; 
nia.nairm' iii Trest Iiidzco mav. Morris v. Mme^ 
1 Yes."' J. 139. 

Eeferenoe to Eegistrar.] — An application 
being made by the receiver of real estate, 
a])|'iointed by order of the court, for general 
directions as to letting and management of the 
estate of the deceased, and for leave to grant 
leases for the term of three years, the court 
ordered the matter to be referred to the registrar 
for bis report. Xeale v. Baily, 23 W. K. 418. 

Infant Eemainderman.] — No instancoof power 
being given by court to receiver to grant lease 
which would bind infazitremamderman. Gihhlm 
V. 3 Madd. 4(59. 

Inquiry as to length of Term.] — Appointment 
of a receiver of a,n estate in India ; the receiver 
to be in England, acting by an agent. Inquiry 
directed what should be the term, beyond which 

he should not be permitted to let. v. 

Lhidsay, 15 Yes. 91, 

Twenty-one Years’ Lease.] — S. B. being in 
possession of a manufactory held under a college 
lease for twenty-one years, with general covenant, 
dies ; and a suit being instituted, a receiver is 
ap})ointed, who provisionally agrees with I. to 
let the premises to him for twenty-one years, 
subject to certain covenants with special excep- 
tions as to repairs and damage by lire. After 
this agreement the old lease is renewed,, and in 
' the renewed lease certain new buildings erected 
by I., and excepted in his covenant to repair, are 
inserte<l as part of the parcels. 1., wishing to 
give up possession, pu'oceeds to remove his new 
buildings, is enjoined from so doing, and 
eventually a reference is directed to chambers, 
and the chief clerk certifies that a lease can be, 
granted to I. On an appeal from such certifi- 
cate : — Held, that the receiver was not in a 
condition to grant such lease, anzl that the 
certificate was not correct. Whitehead v. Bemu% 
5 W. K. 419. 

Letting to Tenant for Life.] — In order to 
give effect to the claim of the tenant for life, 
the court, in contravention of a previous letting 
by the trustees of the will to a person who had 
notice of the trusts, granted a receiver of the ■ 
property, w'ith a direction to let it to the tenant 
for life upon the terms of giving security for the 
fulfilment of the objects of testator’s will, 
Baylm v. 1 Coll. 587. 

Lease of I'amT— Eemoval of Straw.j-rWhere 
* the receiver bad let to a party, not in the, 
cause, a farm, part of the estates in question,’ 
the court, by order in a summary way, restrained, 
him from carryixzg straw, vkc., therefrom. Waltm' 
V, Johumm, 15 Bim; 352-, Jitr. 291b ^ ^ - 

Ireland-^Premises ’el Smiii YalueJ— Where; 
.-the 
will 


time to time, as may be necessary. Bmu w 
Hay. (fc J. 218. 

Eeletting Eecovered Lands.] — A receiver 

need not apply to the court for leave to let 
for six months, subject to redemption, lands 
which have been recovered in an ejectment 
for non-payment of rent. Vuicent v. Guhhim^ 
Ha^ms, 29.. 

Application by Plaintiff not Eeceiver.] — 

A motion to let lands in the actual occujjation of 
tlie defendant or rcs]>OTident in a cause or matter, 
should be made by the plaintiff or petitioner, 
and not by the receiver in such cause or matter. 
If such motion be made by the receiver, and be 
unopi)osed, the court will not make any order 
upon it ; and if it be opposed, it will be refused 
with costs. Wrlvon v, Vi:c\ 5 ir. Eq, II. .270. 

Affidavit in Support.] — An affidavit made 

by a receiver in support of an application for 
liberty to let lands, must show clearly tliat the 
lands are not: in the possession of under-tenants. 
An order for letting will not be made upon 
consent. Seal]/ y. JImuis, 1 Ir. Eq. B. 332. 

— — Costs.] — Costs of letting, refused with 
costs, to a receiver. Payne v. Lam.1)^ 8 Ir. Eq. B. 
517.. 

Hew Letting Directed.] — AYhere the 
master in chancery, refused to take a bidding, 
for the inheritor and a party in the cause, at the 
letting of the lands, on the ground that he had 
not obtained the previous permission of the 
court, and declared as tenants, bidders of a less 
rent ; the court, upon obtaining a certificate of 
their practice from the masters, directed a new 
letting of the lands. Sjavulc v. Syroule, 7 
Ir. Eq. B. 633. 

Mortgage.]— Ui)on a motion for letting 

in a mortgage cause, if there is a receiver upon 
answer, the oi'der is absolute in the first instance, 
but only conditional if the receiver is upon 
process. Burris v. Perse^ 2 Moll. 327. And see 
Seymour v. Seymour^ Ivl. k, G. t. Plunk, 424 ; and 
Mansfield {Lord) v., Jfamilton, 2 Sch. tk Lef. 28. 

Mortgaged Lands not Producing Bent.] — 

The court is not in the , habit of ordering any 
lands to.be let under a mortgage petition, wdiich 
were not producing rent at the time the receiver 
was appointed. Frere v. Hiheru'nm Minlnq Co.,, 

2 Hog. 30. 

Letting Subject to Interest of Eesident 
Tenants.] — The court will not set up laud to be 
let subject to the interest of the tenants resident 
thereon. Anon., 2 Jones, 630. 

Surrender and Eenewals,] — Upon an affidavit 
of the receiver setting out the facts fully, and 
notice to all the parties in the cau,se, and no 
objection raised : an order will be made for the 
receiver to accept a surrender, &c., from an in- 
solvent tenant without putting the parties to the 
expense of a refetence, Bacldson y. Ar.mstimny, 
'Sau., Sc. 135. A; y v; ^ ^ . 

’’ An /Order' ithat certain tenants of a 'minor 
should Be at liberty to execute a surrender was 
,grahtad,'fipoii the^.nxotion of the receiver made 
it...- j^s — xiimtei\ and it being 

surrender 

of:'' the : 
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costs siiaii bo no charge uic estate, 

Y. Dicli.wn^ Hayes, 3(>. 

A receiver will not he allowed to distrain a 
tenant for rent which be has endeavoured to en- 
force by atlachniont ; unless the order for the 
attachment is fii’bt set aside. The, existencH? of n 
general distraining orxier is good eau'-e against a 
conditional order for an altaehnieut fornon-]);yv- 
ment of rent. v. Mujvdi^ 1 Hog. uhl 


fee, which it recited, the mortgagor and mortgagee 
appointed a receiver, and constituted him their 
agent and attorney to receive the rents of the 
mortgaged property, and to use such remedies 
by way of entry and distress as should be 
requisite for that purpose. By the same deed 
the mortgagor attorned as tenant from year to 
year to the receiver, and there was a proviso 
that, if ilefault should be made in payment of 
the mortgage money or interest at the times 
appointed, the mortgagee might enter and 
avoid tlie tenancy created by the attornment. 
There w’-as also a proviso that nothing therein 
contained should lessen the rights, powers, or 
remedies of the moitgagee under the mort- 
gage. On the mortgagor being found bankrupt : 
— Held, that the relation of landlord and tenant 
had been created between the receiver and mort- 
gagor by the receivership deed, and that the re- 1 
celver was entitled to distrain, and take the i 
goods which had belonged to the mortgagor on I 
the mortgage<l premises. fMh/ v. ArhitMot, 


Wrongful Distress — Action for Trespass—^ 
Eestraimng.] — I'he receiver in the eauHc having 
! disi rained for rent due by a tenant who held in 
reality for the defendant, as it was alleged by 
the defendant, on lands in the possession of the 
defendant, and not those ovtu' which tlie receiver 
was appointed, the court restrained an action of 
trespass brought by the defendunr. and trranted 
the usual reference to the master, there being no 
good reason to suppose that the leceiver acted 
maliciously or mahi hdc, or that any sulistuniial 
damage was sustained by the Kkfcmla-nfe. l%rr 
V. 9 Ir. Eq. B, 5$, 

v, V. > 

m-treatiBg''.J^is*r4ss-*i::Stey of ftooeoijKgfc] 
-i- 4 .a apirlioatloii. on tbe'j»w ^ » woeiver to 

his bailiff, for ili.treai;Tij< a dlstio^s, wn- n- 
tased.'.witi COS13, ih..'iv* bcin,a no aftiiiavit ..r 
distmec admission l>y Uie rcc^-ivcr tl.at hv haa 


4 De 0. & J. 224 ; 7 W. B. 632. 

Order to Distrain.] — Tenants^ directed to pay 
their rents in a given time on' the “tot appHca- 
tiozr, or to stand committed, or the receiver to be 
at liberty to distrain on obethnant* Mitehd r, 
MfStmAmUr ' ; C i \ y; ' . ; 

. Order on petition of recoivor^'aiiwwd with-* 
out attendance, that he might' in ihO' 
nirtie^ofth© trustees pot\oiBy-TO''e.rt&is;b|n^bjs^ 
but ,a$ there should be oqcpsion. Sed qusere 

rnim, 


EEOEIVEE, 


minor’s guardian was required. Davis Y, CWer, 
Sau. k. Sc. 685. 

How a receiver should proceed where the lands 
are held for lives, renewable for ever, and soni.e 
of the lives have dropped. Dalmer v. K&iajjort, 
1 Hog. 13B. 

The receiver is the proper person to apply to 
the court for a reference as to renew’al tines, and 
the execution of a renewal by the parties, but it 
will he m<ade on the application of the tenant, on 
his offering to pay up the fines. Morgell y, 
Mog/'fe, 2 Hog. 2S5, 

U|'>on an affidavit by the receiver stating an 
application to the bead landlord, and disclosing- 
the other necessary facts, the court will, without 
any reference, make an order for the receiver to 
obtain a renewal of a lease. Mulliall v. O'Brien^ 
Sau. k Sc. 150. 


6 . DISTBESS BY. 

Beceiver may Distrain without Leave.] — A 
receiver appointed by the court has a pow-er to 
distrain for rent, and need not apply for a par- 
ticular order for that purpose, unless there be a 
doubt wdao had a legal right to the rent. Pitt v. 
Smnvdv7i, 3 Atk. 750. 

Eecciver may distrain for rent due one year 
without an application to the court. Brandon v. 
Bi'muhm^ 5 Madd. 473. 

As to restraining receiver from distraining, see 
Potrers, hi re, Mayiuty v. ArcMale, 63 L, J. 
626 ; 89 W. B. 165. 

Attornment of Tenant.]— -Held, that if a tenant 
attorns to a receiver, the receiver may distrain 
without an order, llmneoch v. Bimjmn, Dick. 120. 

Mortgage.] — By a receivership deed 

executed ccuitemporaneously with a mortgage in 


Liberty to Distrain—- Personal Demand by Ee- 
eeiver.] — A distraining order will not be granted 
unless it appear by affidavit that the yecelver 
personally demanded the rent to be distrained 
for, froin the tenants; but it is not necessary 
that the affidavit should state in terms, that he 
personally demanded the rent, if it state tacts 
from whence it appears to the court tiiat tlie 
demand was personally made. Langley v. 

3 Ir. Eq. E. 492. 

Ireland— Particular Act or Time.] — I.iberty for 
a receiver to distrain, or a creditor'to proceed at 
law, is not confined to any particular act or linu*. 
Anon., 1 Hog. 835. 

Discretion as to Time.] — A receiver, wiio 

has obtained an onler for liliorty to distrain, may 
exercise his own discretion as to tlie time of en- 
forcing the rent, but he must not act oppres- 
sively. Lueas v. ^lagne, 1 H('»g. 394. 

Land subject to Ejectment.] — A receiver 

will be allowed to distrain land under ejectment 
for non-payment of rent, provitled he leaves a 
sufficient arrear to sustain tiie ejecunent. Coivt- 
icalls, Bo' parte, 1 Hog. i 46. 

Sale of Premises.] — When tlie premises 

were sold, and the purchaser wa^ aliout to get 
into possession, the receive!* on swearing’ that one 
j half-year’s rent was due, and that if be dhl not 
distrain, the rents wouhl be io.st, was allowed to 
distrain. Anon., 1 Jones, 613. 

After Pruitless Attachment.] — A tlis- 

training or<ler will not bt3 gn’mutd nguin>t 
tena!its after nttaelimenth liave lueu acred upon 
and found fruitless, except upon terms that rhe 
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of. Bireli v. Oldls, Sau. & Sc. MG. And see Proof witliotit Leave.]— Where a receiver in 
Trotter v. EUh^ Ih., 140, n. a cause, without obtaining leave from the court, 

Semble, a receiver can autliorise a bailiff to proved against the estate of a bankrupt legatee, 
make a distress. Ih, who was a debtor to the estate -Held, that the 

receiver must be treated for this purpose as 
Rescuing Distress.]— In Ireland it has been having authority, and that the effect of the 
held that a teiiant who rescues a distress by a proof was to discharge the debt and entitle the 
receiver, will not be attacheil, but must be pro- bankrupt whose bankruptcy had been annulled 
coeded against at law, or under the statute, to his legacy. Armstrong v. Armstrong^ L. R. 
Flfzpafrich v. Thjrr^ 1 Hog. 171. 13 Eq. G14. 

■\Vhere parties who rescued a distress made by a 
I'eceiver were solvent, the court granted a con- 8. Legal Proceedings by. 

ditioual order for an attachment against them. 

Hitiniating that the receiver should also proceed 
at quarter sessions. Mahon v. Mahon. El. 


Issue of Debtor’s Summons without Leave.]— 
I A receiver in chancery has a right, without hny 
authority or direction from the court of clianeery, 
to issue a debtor’s summons to compel payment 
of a debt due to him in his character of receiver. 
Harris, Ex parte, Zewis, In re, 45 L. J., Bk. 71 ; 
2 Ch. D. 423 ; 34 L.T. 291 ; 24 W.E. 851. And 
see Sioahey Y. Eieliin, 5 Sim. 629. 

A receiver is not entitled to credit in his 
account for costs incurred in proceeding under 
order of reference until he procures the 
,, and ^dirccr'^a i^'^aster’s report. Betagli v. Coneam.on, TMog. 
Persse, In re, S 

Proceeding Oppressive to Creditors.] — Court 
I will not empower a receiver to sue for debts due 
to the estate, where the piroceedings woukl 
oppressive to creditors, or it is imlikely any 
advantage would be derived from it. Baele y* 
JaA/q M‘Clel. 575. 

Receiver-Solicitor— Actions against wishes 
' of Trustee,]— Receiver, who is solicitor, will not : 
■ be permitted to bring actions against tenants for 
' arrears of rent, with the approbatioh; of the 
master, in the name of a trustee of the estate, 
but in oppositioh to his vvishes. Kof in such 
circiimstances will the court refer it to the 
master to see whether it would be proper for 
receiver to proceed in his own name. 'X)eMa 
Cainea v. Hagicard, M'Ciel. & Y. 272. 

Receiver-Partner giving Security without 
Knowledge of Co-receiver.] — H., a [xirtner in a 
firm of solicitors, received money from II., a 
client, for the purpose of investment ; but the 
money was not invested. On the death of 
another partner, his executors brought a partner- 
ship action, and H. was appointed one of the 
receivers. H., without the knowledge of his co- 
receiver, gave II. a memorandum stating that he 
held the title-deeds of certain property, on which 
the firm had an equitable mortgage, on behalf of 
1:1. as security for her money, and he subsequently 
placed the deeds in a box marked with E.’s name, 
li. afterwards obtained possession of the box 
:and deeds and claimed to retain them. H. was 
'.subsequently removed from tbe receivership 
and L. appointed in his place. Tbe action was 
originally brought by the receivers against II. 
alone, but was ameutlcd by adding H. and the 
-executors of the deceased partner as defendants : 
—Held, that . the action was properly consti- 
tuted by. making the new receivers plaintiffs 
. and B. a defendahi. Hills v. Ileeus, 31 W. B. 
Tenant under Oohtt Repudiating Agreement.] S09.-' 'v' 

—A person having become tenant under court, ' ' • ■ ' 

In.itnstfot’ another, reptuHallng the trust, - la Ireland— Motion whether Proceedings for 
injunction to pht ’C'esinii quAtrpst in poi^stesipn,' ' Beneifilt of-‘Parti8i^.J— the part, of 
refused: Oongm^s v. Or^sM^, 8 In Bq. 510. ’ the'/‘reqefver]'"'loY'a, rlfeTenco 'as to whether it 

. ' Tenants qnder the court r^n^ing:to abidf .by-; thfit pro- 

thcirAfroehiehtitS5, leare igiveh to impeach .certain 


Where a respondent interferes with rents over 
which a receiver has been appointed, the court 
will, upon notice to the party, grant in the hrst 
instance an absolute order for an attachment. 
Thomas v. Thomas, FI. & K, 621. 

Where tenants have, without leave of the 
court, replevied distresses for rent made by the 
receiver, the court will restrain them from pro- 
ceeding in the replevin suits, a...,. .. , 

reference as to the rent due. 

Ir. Eq, R. 111. 

The court will not attach tenants who have 
rescued distresses for rent, but will leave the 
receiver to his remedy at law. Ford v. Head. 8 
Ir. Eq, E. 371. 
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discharge of tlie teiinnt as an insolvent in order 
to induce the insolvent court to compel a sur» 
render of his lease, the court considering that 
the insolvent court has no jurisdiction to enforce, 
such surrender. IIitwluM v. Smith,, Sau. ^ Sc. 


For Waste — Urgency.] — If %vastc has becB 
committed and the case is pressing, the receiver- 
may file a bill for an injunction wit] ion t waiting: 
for an order for the purpose, but if time will per- 
mit, he should first appl^y for a reference ti> 
inquire what proceedings he ought to take. 
Kamjle v. Fingall {JjoriV)^ 1 Hog. 112. 

Prayer for Belief.] — A bill filed by a 

receiver for an injunction, against committing 
waste, should contain a prayer for relief, if the 
defendant is solvent. Coolie v. Coolie^ 1 Hog. 
182. 

One Tenant Quarrying on Private Boad.] 

— Injunction gramted upon the application of the- 
receiver to restrain one tenant of the estate froiu 
quarrying on a private road, part of the premises,, 
and which was common to all the tenants^ 
Boi'mcm v. Borman. 3 Ir. Eq. E. 385. 


thesEto, the parties in the cause, yet where he hadincmTeci 

inj tlie execution of his duty, which the 
long neglected to proride for. His 
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petition allowed. Ireland v. Bade, 7 Bear. 55 ; i Payee named in Order. J—A receiver is only 
13 L. J., Cli. ]2i>. And sqq Jlmfr/owerf/, It justified in paying the person named in the 


1 i\IolL 111), and col. S2. * ‘ order for payment, or on a power of attorney 

duly executed by , him. Express authority for 
9 S iLES BY, payment in any other mode must be shown by 

^ J . 7 * 1 . -n the receiver, on peril of being disallowed credit 

Eenewal of Licence Default by Pur- vouching his accounts. The solicitor 

chaser .]-~An hotel and restaurant were sold in carriage of the proceedings has not, as 

July, 1891, file particulars stating that a retail absence of special authority in 


Eenewal 


9. Sales by. 
Licence — Default 


purchaser. Owing to delay caused by the pur- q ^ j ? 

chaser, the conveyance was not completed till ' ^ 

May, 1892. The licence expired in October, Person not Party to Action.] — A person who 
1891 : — Held, that there wrb no failure of duty jg ^ot a party to an action is not“entitled to apply 
on the part of the receiver in not ap])lying for a by motion for payment of money to him by a 
renewal, and that the purchasers could not sus- receiver appointed in the action, even though his. 
tain a claim for compensation for the loss of the claim is made in respect of a debt properly pay- 
licence. Mofs Estate, In. re^ 31 L. E., Ir. 66. able out of the funds in the receiver’s hands. 


4.1 1 £ Broehlehanh v. Bast London Ihj.^ 48 L. J., Ch. 

Competition by Receiver.]— On the sale of a ^ ggg 20 ^ 28 W. E. 30. 

business by the court the receiver mid manager 

of it cannot be restrained from carrying on a Owner of Estate by Consent of Parties.] 

similar business. J/’mA, 58 L. J., Ch. 279 ; — The defendant, the owner of an estate, may, 

40 Ch. D. 49 ; 60 L. T. 224 ; 37 W. E, 231. by consent of the parties in the cause, obtain 

money from the receiver, without any reference. 
10, PuECHASES BY. being made to the master to inquire whether 

A .. 4 ? n -1 T^. thex’e are anv creditors, not parties, who have a 

lu , W,ie«.8sl 

the receiver in the cause to bid at the sale of the xo Attorney of Inheritor.]— The court will 
lands over which he had been appointed. Ander- order a receiver to pay to the attorney of the 
son V. Anderson, 9 Ir. Eq. E. 23, inheritor the amount of expenses which he had 

Purchase iu Trnst.]-A purchase in trust for -without the authority of the court, in 

. c 1 1 it*..! u., ov, legal proceedings in respect of the lands, 

a receiver, of lands u y Inch be had been a})- ^ Tinmev TT-^v A T 717 

pointed receiver, will not bo permitted tostand, ^u-dgum v. huwen, H.&j. S.. i.m. 

unless it has been had with the leave of the court. Foreclosure Suit — Moneys iu Eeceiver’a 
Ahen v. Bond, FI. & K. 196 ; 3 Ir. Eq. R. 365. Hands at Conclusion of.] — In a foreclosure suit 
Reversion in another Right.l-A receiver the court will not stay proceedings on the applica- 
over the estate of a reversionir is'' not inoapaci- defendant, except upon the terms of ps- 

tnted from purelmsing the in^ tee of PfeTiSftfthTplLSffe’princi^^^^^ ami iSerest' 

tSIA n. Avr ?T T 96 “ and all the costs of the suit. ‘ Other incuml 
another right. Amg v. 0 Brwn, lo L. T. 2A ^,3 parties to the suit, have not 

Tenancy of Receiver.]— Keithor can a receiver saoh an interest in it as to enable them success- 
without the specialleavo of the court, become the fnlly to oppose a motion to stay proceedings,, 
tenant of any part of the lands over which he because the phaintiff might at any time dismiss 
has been appointed. Ih., 224. fbe bill against them upon payment of their 

Upon consent of the pfirtiesin a cause claiming co.sts. The court will not make an order to stay 
substantial interests in the lands in litigation, the proceedings upon payment of principal, in- 
receiver over those lands was permitted to become terest, and costs on a future specified day, how- 
a tenant of part of them, the adoption of such a ever near, because the right of a mortgagee is 
course appea.ring to be f<.)r the benefit of the estate. pursue any or all of his remedies without bin- 
Sta7mns v. French, 13 Ir, Eq, E. 161. di*ance, until he actually obtains payment of hi& 

demand. When a suit is brought to a conclu- 
-r-i T. 1 sion upon a motion of this kind, moneys in the 

II. Pavaex is by. To M hom. hands of a receiver appointed in the suit belong’ 

Year not Elapsed since Last Account,] — A to the person who was in possession of the estate* 
receiver will not be ordered to pay money in his when the receiver was appointed. Faynter v.. 
hands to any person who could compel him to Carew, 1 Kay (App.) xxxvi. ; 23 L. J., 'Ch.596;. 
account, if a year has not elapsed since he last 18 Jur. 417 ; 2 Eq. E. 496 ; 2 W. E. 345. 
accounted. Futland v. Gray don, 1 Hog, 123. , . ‘ 

To Judgment Creditor.] — k. receiver who had 

been appointed in an administration action and Objections to — ^Action for.] — Where items 
ordered to pay to a legatee a sura quarterly out of have been included in a receiver's bill of costs^ 
moneys in or coming to his hands, was, on the which -are charges for Work, done outside the 

application of creditors who had in an action in scope of . tlie .^receivership, .objection must be 

a common-law division ' obtained- a judgment made to tlieir bding ihcluded in the taxation at 
jgainst the legatee, otder^d, finder.. rules qf cofirt 'the time pf'aMf'.mq for the’snbse- - 
1875, , Ord. XLV., to pay the to' their debt and 'qtient' rccoyhry ef the due on such items*, 
costs* , 41-5* ~ - . 

:4f;E*J.,GM*lO2^14'CtoX)v#30p42%f*t8Pq.,. '■ a; A 

M7 . -> , 


II. Paymekts by. To Whom. 
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acted upon, the bank at L. failed, and a loss 
was sustained. The account was then trans- 
ferred to another bank, under the same agree- 
ment, when another loss ensued by failure of 
the bankers -.-—Held, upon petition, that the 
receiver was responsible for the amount of 
losses, kc. W/iife v. Bautjh, 2 Bli. (In.S.) 181 ; 
3 CL & F. 44. 

loss not owing to Wilful Default.]— A 

receiver appointed by the court slia.ll nofc 
malce goocl a loss 'Which was not owing to 
his own default ; for where the rents in hand 
were largo, it is a necessary precaution on his 
part to remit them by bills to London, rather 
than in specie. Where a receiver ])ays money 
. to a tradesman, and takes bills for the sum, if 
he was in credit at the time, though he failed 
soon after, it shall not affect the receiver. But; 
if the money had been lost by his wilful default 
in placing it in hands notoriously improper, he 
shall make good the loss. Knight y, JPlg month 
QLord'), 3 Atk. 4S0 ; Dick. 120. 

Defaulting Deceiver — liability of Share of 
Estate.] — Although the court will not order pay- 
ment to a defaulting receiver of his share in 
an estate tmder administration until he has 
made good his default ; yet the same principle 
does not apply as against his assignees to the 
case of a share devolving on such defaulting 
receiver in his character of next of kin of a 
person originally entitled to a share in the 
same estate, notwithstanding that such share 
may have been paid into court witli the assent 
of the personal representative of the per.M’ui 
so origijially entitled to the share, but in the 
absence and without the assrnt of the assignees 
of such defaulting j’eceiver, JJi'inulou v. Mmi/i- 
do/i, 1 Dr. ^ Sm. 10 ; S W, B. 112. 

Loss by ITeglsct.] — xL receiver must make 
goocl to the estate any rent which has been lost 
by ])is neglect. SkerreiU, In re. 2 Hog. 102. 

The receiver in a minor matter pjiid rent due 


Biscliargc of,]— col. 92. ' 
Msconduct — In case of ,] — See col. 93. 


AKD,.,.MA]SrAaEE, 

Debentuxeliolders* Action, in.] — See Com- 
paq (D,EBEXTU}?tES). 

Partnership Actions, in.^-^See Partnership. 


X. xlOCOUXTS, 

1. Loss OR Misappbopriatiox. 

Money due from, a Debt of Eecord,] — Money 


not accounted for and due from a receiver under 
the court, is by his recognisance made a debt of 
record, although tlie balance due has not been 
it.scertainGd. Seagram v. luekyoOJj. J., Gh. 572 ; 
18 Oh. D, 296 ; 44 L. T. 800 ; 29 W. E. 784. 

Statute of Limitations no Defence.]— 

The receiver is a trustee of such money for the 
persons entitled thereto and cannot as against 
them avail himself of the Statute of Limitations, 
although his final accounts have been passed and 


the recognisances vacated, Ih. 

Banker Failure.] — Eeceiver not liable by 
the failure of: the testator’s banker at Bristol, 
with whom the receiver, when going to London 
to pass his accounts, deposited the money, 
intending to draw for it. Mowtli v. Hoioell, 3 


Boiillh V, Howell, 3 

Yes, 566. 

A. is appointed receiver of an estate, out of 
^vliicli he is to pay B, an annuity quarterly. 
A. acquaint.s B. who his banker was, and that 
the money should be deposited in liis hands 
for hi.s use. B. names another, being a person 
he used to deal with, and orders him to pay it 
into his hands, which A. did several times : 
Imt the money payable on Michaelmas being 
paid on July before ; on Michaelmas day the 
banker stopped payment, and became a bank- 
rupt ; it was held, that the loss should fall wholly 
on the receiver ; B. having no right to the money 


up to a certain period in respect of lands hehl 
from year to year, wdrich had been be(iueathed to 


the minor. The bequest had not been as.scnted 
to by the executor : — Held, tJiat the minor w'as 
liable to the subsequent rent only to the extent 
of the profits received out of the lands, notwith- 
standing the payment, of the former rent by the 
receiver. Fair, In re, 13 Ir. Eq. It 278, 

Dp to what Date,] — A receiver on!}’' accounts 
for the rent -which fell due before the gale day 
immediately preceding the time of lus accounting. 
Betugh v. Co7ic(tnmn, 2 Hog. 205. 

Commencemeat of Liability.] — A receiver is 
liable to account as such for all moneys coming 
to his hands in that capacity at any time, 
whether before or after the rlatc of the perfecting 
of his security. A surety -v^ho has undertaken to 
account for -^vhat the receiver ‘‘ should receive 
and become liable to pay as sucli receiver, “ is 
liable to account for all sucdi moneys above 

+ xT. .. ...... ' i_ . 


86 


85 


EECEIVEE. 





>otor- 1 Settlement Two Days after Infant’s Coming 
.mder i of Age.l— The receiver’s settling the accounts, 
ctors, I and delivering the vouchers to the plaiutm when 
Q. are | he came of age, and his admitting the balance, 
their I and receiving" it without objection, had no weight, 
L. K. I as this transaction was two days only alter he 
I came of age» 

Beceiver making Interest for His Own Bene- 
\ receiver of a public trust having a 
salary, making interest of balances in his hands, 
is accountable to the trustees for interest made 
hr accounts settled 
Lonsdale (^LJarl) v. 
See - 7 -Price, 45; And 


Liability of Inspectors under I 
ship Beed.] — When a receiver is appoin 
an ordinary inspcctorshi]:) deed, the ii 
though they appoint and may remove 
not responsible for his default, as if^he ^ 
ao-eiit* IIohsoQhwJonen, Bl) L. J., Oh. 2 
fEq. m ; 22 L. T. 148 ; 18 W. E. 477 

Discharge — Surcharge notwithstanding.]- ^ 

Kotwithstanding the discharge of a receiver, the fit.]- 
court has jurisdiction to surcharge his accounts. 

Mivanh, 'In re, 31 L. E. Ir. 242. notwithstonding prior 

without demanding it. / 

ChuToh^ 3 Bro. C. C. 41 

see V. Gafe^^ ^ 

'A receiver, though he passes his accounts and 
pays his balance regularly, is not entitled to 
inake interest for his own benelit of moneys 
which come into his hands in his character of 
his money yearly, and receiver during the intervals bot-sveen the times 
he shall of passing his accounts. Shaw v. lihodes, 2 Euss. 
his hands, even 589, 

Wilful Fon-complianee with Order to Pay.]-^ 
Serable, a receiver who has been ordered to pay 
a sum of money to a party, and wlip has that 
sum in his hands at the time when he is served 
with the order, but who wilfully and improperly 
refuses to pay it, will be ordered to pay interest 
on it from the date of the service of the order on 
him; and also all costs to which the party has 
been necessarily put, by reason of Ms _ disobedi- 
ence of the order. Fetnam y. Kirhy^ 4 Ir. Eq. B* 
■320.- 


2. Liability for Ikterest. 

Balances Improperly Eetained.] — A 
who improperly retains a balance in b 
must pay interest on the amount when be passes | paj^ 
his next account. Mar man v. hosier^ 1 Hog. j mal 
318. 

Keceiver must pay in „ _ 

must pay nothing out without an order 
pay interest for inoney . 

a (piarter of a vear after it ought to have been paid 
in. Inquiry directed as to that, though he had 
passed his aceonut, and all parties had declared 
themselves satisfied. Metelier v. Bodd^ 1 Ves. J. 

85* 

A receiver who had been discharged, did not 
pay in his balance on the day fixed by the 
*■ ' ■. Ordered that he should pay in the 
and also the amount allowed for hii 
Mamsoii v. Boydell^ ( 


master. Ordered that 
same, 

salary, with interest. 

Sim. 211. 

A receiver, who neglected to pass his accounts 
according to an order made in the cause, but 
brought in on the same day the account for four 
years, was disallowed his poundage, and chargerl 
\h per cent, upon the balauces during the time 
t Lev were in his hands. Bristoice v. Feedham, 

9 Jiir. (N.S.) 1108 ; 8 L. T. (552 ; 11 W. E. 92fi. 

Receiver not passing his accounts shall always 
pay interest upon the balances in Ins hand. 

V. Jollmid^ 8 Yes. 72. ■ 

Beprival of Salary.] — Receiver of the 

personal estate of the testator, not })assing his | 
accounts and paying in the balances, deprived of 
his salary and charged with interest, not upon 
each sum from the time it was received, accord- 
ing to the strict rule, applicable to a receiver of 
animal proiits and rents, but as an executor 
would be charged. Potts v. Leighton. 15 Ves. 

273 . See 0 .^ 1 , 59 . 

Infant’s Surplus Bents — Bon-investment — 

Interest at 4 per cent.] — A receiver, during the 
infancy of the plaintitT, who had no guardian, 
was directed to place out the surplus of the rents, ' 
when the same should amount to^a competent 
sura, OB government or other securities ; having 
never placed it out at interest according to the 
deci^ee, the court directed that he should pay 
interest at 4 per cent, from the time of the decree, 
till the infant came of age. It is no excuse for 
the receiver that the master did not give any 
directions about it, for it w^as his duty to remind 
the master to lay out the surplus rents when it ' 
amounted to a competent sum. That buildings 
and farms are in ruinous condition, and tenants was upon 


IS 


3. Liability of Representatives. 

Summary Bemedy— Jurisdiction.]-— The court 
has no jurisdiction to order, in a summary way, 
the executor of a deceased receiver to bring in 
and pass his testators accounts, anti pay the 
balance to be found due out of the assets. 
Jenhhis v. Briant^ 7 Sim. 171 ; 4 L. J., Oh. 2. 

The court has no jurisdiction to order the 
personal representative of a receiver to account 
for the receiver’s receipts without a bill_ being 
fiie<l. Ludqater v, Channell, 15 Sim. 479 ; IG 
L.J., Ch, 248; llJur. 273. 

Submission to Account.]— The personal repre- 
sentative of a receiver having submitted to account 
for the rents received by the receiver in his life- 
time, the court has jurisdiction to order him to 
pay in the sum appearing to be due on foot of 
the account. Form of the order in such case, 
Magan v. Fallon^' 5 Ir, Eq. B. 490. 
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Executors uot like Eeceivers,] — G uardians | Concealment of Marriage 

and receivers obliged to account on application counts.] — An executrix, the 

.. 

riisa 

:'::::and. 

is not the sitiaatiun of executors. JBurJie, In re, 

1 Ball & B. 74. 


Ee-taking Ac- 
widow of the 



Irregularity in Bringing in Account — Day 
Eixed.] — A receiver had been accustomed to 
bring In his accounts very irregularly in point 
of time, and thereby the actual balances 
in his hands never clearly appeared. He was 
specially ordered to bring in his accounts before 
a given day in every year, accompanied with 
an affidavit showing the actual balance in hand. 
Inquiries wore also directed as to former 
balances, and he was ordered to pay the costs on 
the application. Bertm v. Abingdon (^LonV), 8 
Beav. 

Application by Third Person.] — Applicatioii 
of a third person that a receiver should pass hia 
accounts, and applicant be at liberty to attend, 
refused. Colburn v, Cooiiei\ 8 Ir. Eq. R. 510. 

Creditor may have Summons to Account.]— A 
creditor who has proved his debt under a decree, 
is entitled to apply to the master for a summons 
cm the receiver to account. .Lode v. 1 

Hog. 148. 

Receiver only Entitled to one Summons,]— 
A receiver is only entitled to one summons to 
account. The master’s certificate that he did 
not account piiLsuarjt to summons, should not be 
granted on the day for which the summons 
issued. Luidory. Lowry. 1 Hog. 140 ; Ale Bride 
V. Clalic, 1 Moll 233. 

Order to Pass after Bill Dismissed.] — Order 
made in a cause after the bill had been dismissed, 
that the receiver should pass his accounts, and i 
pay the balance to the defendant. Pi tt v. Bonner^ 
5 Sim. 577. 

Reporting Facts Specially.]— In passing a 
receiver’s account the remembrancer cannot 
reporr fads specially •v'vithout the order of the 
court. BobeHa v. Bejidricken, Hay. & J. BUG. 

Master’s Report of Account— Excepting to.] 
— A master's report of receiver’s account does 
not require conlirmation,aiidcannot be except e<l 
to. But the court will enter into the considera- 
tion of objections to the general principle on 
which the master has proceeded in taking such 
account, but not of objections to particular items 
of it. Mewell t. 2 Sim. & S. 170 ; 3 L. J. 
(04.) Ch, 54. And see Cl, S Buss. 522, and 
Camper v. Compe?* iBarl\ 2 F* W. 729. 

Order to Bodge Money pending Passing of 
Account.].^«Fendmg the passing' of a receiver’s 
account, the iTOembyuncer ordei'cd him to lodge^ 
500^* -tO’ the credit of the enu^ 'within n limited 
time, which’ he did not Jh^ account not 
,,,teng yet passed, md it mi: appaai:lj% that 
.,such sum- was in his Mfnsdd^'to 

' ' '■ f '■ ' ' ’ '■ 



only to GOZ. a year for herself if she married 
again. Slie was appointed receiver of her 
children’s fortunes, and in 171)1 she married 
B. but, concealing her marriage, passed her 
accounts as a widow. On her death in 1794, 
B. administered to her and the testator, arid 
passed his accounts in continuation of tlie 
widow’s, witliout acknowle<iging their marriage. 
All the children having attained their majority 
disputed B.’s accounts, wdiich were then reforreth 
to arbitration. Catherine, the eldest child, 
married before the award was made, and one of 
the ar)>itrators was a trustee of her scttlemcrit 
her marriage vns concealed from the court, and 
B. paid her iiusbaiid sums whicli ought to have 
been paid to her trustee. In 183G 0. and her 
children fileil a bill against B.and the trustee ; — 
Held, that all the accounts should be takers 
again witliout regard to the award or to the ac- 
counts passed subsequently to the marriage of ' 
Catherine. IP Can v. (fFcrrall^ 8 Cl. & F. 30 v 
West, 593. 

4. Passing. 

As to the form of receivers accounts and 
leaving in chambers, see Rules of Supreme Court,. - 
1883, Ord. L. rr. 18—22. 

Accounts not Filed— Presumption.] — Where 
a jiuigment creditor filed a bill stating that a 
receiver, who had been appointed in a foreclosure 
suit instituted by A., had never perfected his re- : 
cognisance ; nor accounted in the office, although 
he had been tliirty years in receipt of the rents ; 
that, having remitted all sums received to A.„ 
and having furnished accounts to him, he ought 
to be treated as his private agent, that A. ought 
to be treated as mortgagee in possession ; and 
prayed also an account of ail sums whicli had 
come to the hands of the receiver Held, that 
the lord chief baron’s certificate to that effect, 
which was produced, disproved the allegation 
that the receiver had not ])erfected his recog- 
nisance, and that an order of the court w^ould be 
presumed, directing the receiver to remit the 
rents, ikc., to A. Held, also, that the receivers- 
never liaviiig filed accounts was justifiable by the 
practice of the court, which only required a re- 
ceiver to account when called on by its order ; 
and that after such a length of time" and under 
the circumstances of the case, the executrix of 
the receiver should not be called on to account 
for the sums received by him, and that A. ought 
not to be treated as mortgagee, in po.sse.ssion. 
Armitaye v. Forbes,, Hayes, 222. 

Separate Accounts of Real and Personal 
Estate.] — A receiver will be ordered to keep 
separate accounts of the real and personal 
estates when nece-ssary. Hill y. Mibhit. 18; 

V 

Ifecd' iPtmd'^Aocounts ^ Row ' token, her® 'i-, 
being admixed ^ fund in the hands of the court ? 
by it;S 'receiver, consisting pf nur^ ^ piCrsoq^tyiy 
gents of- read estate, and money produced by sale 
.of real estate, the accounts must be taken upon 

Coote V, Afiltown 
2aL.J., 


' ' A ^ '* >■ f'l 

d - ’ 'A ^ ^ ^ 

■ ’f . r'Atl'v-.fV"' A-' 
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Payment of Balances into Court, As to.] 
Supreme Court Funds Rules, 189-1. r. 30. 




5. Review. 

Account Allowed by O-uardian of Infant,] 

A receiver to the guardian of an infant who has 
his account alhjwed him hy the guardian, shall 
not l.)e obliged to account over again to the infant 
when he comes of age. Clavy's Case, Pre. Ch. 
535..; 

On Application of Infant Coining of Age.]— 
Ptccciver’s accounts which had been passed, 
ordered to be reviewed on application of the 
person, late a minor, who had attained his age. 
Wildiihje v, M'Kane, 2 Moll. 515. 

Settlement by Infant Two Bays after Coming 
of Age.]— Where a receiver settles his accounts, 
and delivers the voitchers to the infant, only 
two days after he came of age, it shall have no 
weight," though the infant admitted the balance, 
and received it without objection. IlicJiS v. 

3 Atk. 274. 

6. Costs of Passing. 

Irregularity in Bringing in Accounts.]— A 
receiver bringing in his accounts irregularly, and 
the actual balance in his hands never clearly 
appearing, ordered to bring them ^ in before a 
given day in every yeai*, with an atHdavit show- 
ing the actual balance in his hands ; an inquiry 
also directed as to former balances, and that he 
should pay the costs of the application. Bertie 
V. Allngilo)i (Zorfl), 8 Beav. 53. 

Beceiver Accounting after Order for Attach- 
ment,] — ^A receiver who accounts under an order 
for an attachment against him, must pay the 
< 30 sts of passing his accounts ; and will only be 
allowed an abated rate of poundage, at the 
discretion of the master. Tmj^emd v. Comieh, 
1 Hog. 245. 

Same Solicitor appearing for Beceiver and 
Party.] — When a receiver, appointed in a suit, 
passes his accounts in chambers, and the same 
solicitor appears both for the receiver and one 
of the parties to the suit, only one copy of the 
account can be aIlo^ved between them on taxa- 
tion. Shmy} V. Wright, L. R. 1 Eq. 634 ; 14 
L. T. 246 ; 14 W. R. 552. 

Cost of Scheme of Property for Beceiver^s 
Use.] — Held, that an item of 11, Qs. M. for draw- 
ing out for the receiver a scheme of the property 
and the holding of the tenants was properly dis- 
allowed, and that it ought not to have been 
struck out from the bill of costs. Such an item 
would even be disaRowed to a receiver who is 
remunerated by a percentage. CatUn, In re, 
18 Beav. 511. 

_ ■' And m AoooRNTS anb Inquieies. 

XI. ’ BISOHAE0E^ AXD . ElMOVAL, ‘ ' ■ 

, , \ ] ' . .i ' b ^ 1. Genbbabby, ^ ^ ^ 

A receiver will not be discharged merely on 
the application of the party at whose instance he 
?Was appointed. Bmnbrigge v* Blair, 3 Beav. ^21 . 

.Must be Reasonable,. Cause for Bisciiarge.]— 
When a receiver is appointed, and ’has given 
security, he must show a teasoaaabXe'^cause'ito 


entitle himself to be discharged. Smith v. 
Vaughan, Ridgw, 251. 

Commission in Bankruptcy.]— A commission 
of bankruptcy cannot supersede a decree for a 
receiver, which is discretionary in the court, and 
as useful a power as any that belongs to it, and 
it is provisional only, not affecting the ri,ghts of 
the parties. Shigyj) v. Harwood, 3 Atk. 5G4. 

Abatement of Suit — Death of Co-plaintilf.] — 

An abatement by the death of a co-plain tiii is 
not cause for the removal of a receiver who was 
appointed on process ; but it would be otherwise 
if the cause had abated by the death of the 
defendant, against whom the process issued. 
Woodsy.Creaghe,lliog,n4:, 

Beceiver Wrongfully Appointed.] — A. 

receiver who had been wrongfully appointed over 
property belonging to a person not a party to 
the cause discharged, notwithstanding the abate- 
ment of the suit by the death of the sole defen- 
dant. Lavender v. Larender, Ir. R. 9 Eq. 593. 

Annuitant — ^Payment oif.] — Receiver of rents 
of estates conveyed to secure an annuity, dis- 
charged on acceptance of the price of the 
annuity with interest, deducting the part pay- 
ments. BatWY. 3Ia?dhorough (^i)uhe), 2Swanst. 
108. 

The order for a receiver obtained by the plain- 
tiff, dischai’ged on payment of the sura due to 
him, although defendant’s prior incumbrancers 
opposed the discharge. Ih,, 168. 

Payment off of Arrears.] — A receiver had 

been appointed upon a l;)ill by an annuitant on 
the estate. All arrears having been paid off, 
under the circumstances, the order appointing 
the receiver was discharged. Braliani- v, Strath- 
more, 8 Jur. 567, 

Annuitant entitled to sue in this court for 
arrears of his annuity, cannot have the receiver 
continued when the arrear is paid. Sauheg y. . 
O^lfaleg, 2 UoH. m. 

One Infant Tenant in Common coming of Age,] 
— A receiver appointed for the boiielit of two 
infant tenants in common, not discharged on one 
coming of age. Sinlth v. Lgder, 4 Beav, 227 ; 
10 L. J., Ch. 344. 

Purchaser put in Possession .] — An iujimction 
to put a purchaser into possession, is in itself a 
discharge of the order for ,a receiver, as to the 
lands mentioned in the injunction. Potmmhy v. 
Pomonhj, 1 Hog, 321. 

Beceiver of Life Estate— Death of Tenant for 
life.]— -Where a receiver has been appointed over 
the estate of a tenant for Kfe, the remainder- 
man has, a right, immediately on the death of a 
tenant for life, to go into possession, without ‘ 
making any application to the court. Staeli, In 
re, 13 Ir. Gh. R. 213. BriUon v. MHonmlL 5 
Xr,'Eq..-R.,-275.’ ^ 

Judgment Creditor— .Life Estate.]— Upon the 
death of A. 0.^ a debtor, over whose freehold 
estate a receiv# had been appointed on a judg- 
ment creditor’s -petition,* under 5. ^ 6 Will. 4, 
AvSb, Ms Mdest^.son, X.jO., alleging that by yirtue 
eertailil aftioles prior 'to the Judgment,, and 

„the. ■ articles, 

Msr father lor Sfe, and that he 
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remoYal o£ the receiver. The court declined to 
make any rule upon the motion. Afterwards the 
judgment creditor, insisting that the estate liable 
to the judgments was not determined by A. O.’s 
death, applied, under s. 32 of the act, to continue 
the proceedings ; that motion was refused with 
costs, having been resisted by J. C,, of whose 
title (before stated) primd facie evidence was 
produced, and not rebutted. Kemiy y. Clarhe^ 
5 Ir. Eq. E. 280. 

Expiration of Lease-Discharge — ^Notice.] — 

l!ilotion to discharge a receiver, the lease having 
expired, must be on notice. Johnston v. Hender- 
son,^ 8 Ir. ,Eq. R. 521. 

Devise Subject to Payment of Debts.] — A 
father, who died in 1844, devised to trustees a 
moiety of his real estates upon trusts for his 
son for life, with remainder to his grandson for 
life and his sons in tail, and to pay all his debts 
and sums of money as he should owe at the time 
of his death, whether byway of mortgage, bond, 
or otherwise, including S,000Z. charged upon the 
estates; and he directed that the rents and 
■profits. of the estates should be received by the 
trustees and be applied in liquidation of the 
debts until the whole, including the 8,000^., 
should be paid ; that no person to whom any 
estate for life or in tail was limited shoukl be 
entitled to the rents and profits until the estates 
were totally disencumbered and clear of debts ; and 
that the trustees should invest the moneys which 
might come to their hands upon good security 
at interest until the same should be applied in 
payments under the trusts. A receiver had 
been appointed. The whole of the debts had 
been paid excepting the 8,000^., by sales of parts 
of the estates under orders of the court, and 
there was an accumulation fund in court sulfi- 
cient to pay the 8,000^. : — Held, that the receiver 
must be discharged, and the tenant for Hfe be let 
into possession of the estates. Tewart v. Lawson^ 
43 L. J., Gh. 673 ; L. R. 18 Eq. 490 ; 22 W. R. 
822. 

Administration Actions.]— In administration 
actions a receiver may be discharged on his pass- 
ing his acco mts, and may be paid his remunera- 
tion and costs without waiting to see whether 
the estate is sufficient to pay all costs. BatteTi 
V. Wedgimod Coal md Iron Co,^ 54 L. J., Oh. 
686 ; 28 Ch. B. 317 ; 52 L. T. 212 ; 33 W. B. 203. 

Surcharge of Accounts notwithstanding.]— 
Notwithstanding the discharge of a receiver the 
court has jurisdiction to surcharge. JSdioards^ 
31 -L. R. Ir. 242. 

Change 'of .Receiver— Bankruptcy of Mort- 
gagor.] — A receiver and manager had been ap- 
pomtecl on an ex parte application by the plain- 
tiff in a foreclosure action under a mortgage of 
brewery premises. The mortgagor, the defen- 
dant, afterwards became b^hrupt, on his own 


Substitution of Liquidator on Winding-up of 
Company . ] — See OoMPA:xy — D ebentuees. 


' original receiver md -that 

' o|ight to be spbititute^ 

as recs^tesr of 


2. Peagtice. 

See Seton on Decrees, otb, ed., 685 — 687. 

Petition by Receiver — Irregularity.] — A 
receiver ought not to present a petition to be 
discharged, to come on with the cause on further 
directions, as the court \vouid make the order 
on -further directions without any such petition. 
Stilwell Y. Mellersh, 20 L. J.,, Ch. 356. 

Dismissal — Additional Directions.] — On 

motion by petition in court below for the disr 
charge of a receiver, the court refused the 
motion, and dismissed the petition with costs, 
but ingrafted on the order of dismissal certain 
directions, askerl for by the defendants, and 
supported by their afficlavits, in opposition to 
the motion : — Held, by the lords of the judicial 
committee, that such addition to the order was 
contrary to the practice of the court, and ought 
not to have been made ; and that, upon the facts 
disclosed, an order for the dismissal of the 
receiver ought to have been made pursuant to 
the prayer of the petition. Palmer v, Barrett. 
1 Moore, P. C. 415. 

3. Costs. 

Receiver Allowed.] — Receiver allowed costs 
of his application to be discharged. BicUard- 
son V. IVard^ 6 Madd. 266. 

Receiver Appearing Dnnecessarily.] — Upon a 
petition to discharge a receiver and pay over the 
money in court, the receiver, though served, 
ought not to a},)pear, and his costs' were nob 
allowed. Herman v. JDmibar, 23 Beav. 312, 

Receiver behind Back of Prior Creditor— Bill 
instead of Motion.] — Puisne incumbrancer ob- 
taining an order for a receiver behind the back 
of a prior creditor, the latter may come by 
motion to put out the receiver, or to have the 
rents applied to its prior incumbrance ; tlierefore 
such prior creditor filing a bill, a’nd making the 
puisne creditor a defendant, and praying to put 
him out of possession, the bill was dismissed with 
costs, as against him, reserving the question how 
far the plaintiff should have these costs over 
against the other defendants, or the fund. Mor- 
gan V. Smithy 1 Moll. 541. 

Expiration of Estate — Application to I’emove 
Receiver.] — Where the estate expires over wdiieh 
a receiver has been appointed, the reversioner or 
remainderman may enter, notwithstanding the 
continuance of the receiver, and is not to be 
considered as committing any contempt by so 
doing. If, under such circumstances, an applica- 
tion be made to remove a receiver, or foi- leave 
to enter into possession, the cost must fall on the 
applicant ; and, on the other hand, if any attempt 
be made to attach the reversioner or remainder- 
man for interfering with the possession of the , 
receiver, the costs which he may thereby be put 
to will be awarded to him. Britton v. MHonmlL 
Sir, Bq,R.276. 

^ Costs of Removal.]— A receiver who Jurd passed 
hi$ final account, and paid in the balance found 
agatost him, and who had been acting for thirty 




— ^ ^ XX XL. Jiq. m 000. 
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Beceiver Appointed by Mistake. ]-~~-Co?ts 

of removai not ] »a1(i b}' a receiver apixointcid under 
a mistake. Hunter v. Frlng, 8 Ir. Eq. Xi. 102. 

XIL EEMETJIES AGAIXST. 

1. Gbneeally. 

See B. S. C,, 1883, Ord. L., r. 21. 

Money due from, is a Bebt of Eecord.] — Money 
not accounted- b:>r and due from a receiver under 
the court is, by in’s recognisance, made a debt of 
reced'd, although the balance due has not been 
a-certaiiied, Se(«jruuL v. Tuali. 50 L. J., Ch. 572 ; 
18 Ch. I). 296 ; U L. T. 800 ; 29 W. K. 784. 

Statute of Limitations no Defence.] — The 

]'eceiver is a trustee of such money for the per- 
sons entitled thereto, and cannot, as against 
them, avail inmself of the statute of limitations 
although his final accounts have been passed and 
the recognisances vacated. Ib. 

Committal.] — Beceiver,not paying in a balance 
under an order, may be proceeded against per- 
Bonallj^ by commitment. A, previous order, in 
the alternative, that by a certain day he shall 
pay or stand committed, is necessary, though he 
was under an order for payment by a certain day 
upon his appearance by coitnsel, praying time. 
Haries v. Cmcruft, 14 Ves. 143 ; 9 E. E. 254. 

Where a .receiver makes default in payment 
of a balance due from him payment may be en- 
forced bv committal. Bell, In re, Foster v. Bell, 
L. E. 9 Eq. 172 ; 21 L. T. 781 ; 18 W. R. 809. 

^ Filing Account in OfS.ee.] — Filing an 

account in the office is not cause agfiinst a con- 
ditionai order for an attachment against a re- 
ceiver for not accounting. Fetnaui v. Kirhy, 4 
Ir. Eq. K. 320. 

Four-Bay Order.] — Upon the master’s certifi- 
cate that a receiver is in default, the four-day 
order upon him is of course, and therefore a 
motion to discharge such order on the ground of 
error or irregularity in the certificate, but not 
directly impcaching the certificate itself, will be 
refused. Scott v. Blatel, 2 Eh. 229. 

A four-day order is the proper remedy against 
a receiver. Whitehead v. Zpies, 34 Beav. 161 ; 
34 L. J., Oil. 201 ; 11 Jur. (xs.) 74 ; 13 W. R. 306. 

Fi. fa. Wrongly Issued against Receiver — 
Damages.] — Where a fieri facias had been 
wrongly issued against a receiver, the court 
directed an action to be tried to assess the 
damages sustained by the receiver. . Ih, 

Bankruptcy Rotiee — Decree on,] — A bank- 
ruptcy notice in respect of a partnership debt 
cannot be served on a receiver and manager 
appointed in an action for dissolution of the 
partnership. Flowers, In re, Ware, B‘X paHe, 
65 L. J., Q. B. 679 ; [1897] 1 Q. B. 14 ; 75 L. T. 
306 ; 45 W. R. 118. 

Service of Writ of Execution of Decretal 
Order.] — A receiver need not be served with a 
writ of execution of a decretal order, but only 
with a copy ; and if he disobeys, shall be com- 

fedh, v. Mqs.,40. ; t--,: 

ight' of Way-TOh4S;tru^ti<3fa^tieaVe;^^ Ahuiei]; 
Et is not the comae of the court • to refuse 
4.^ right clamed against its re- 


no foundation for the claim. lane v. Capsey, 
[1891] 3 Ch. 411 ; 65 L. T. 375 ; 40 W. R. 87. 

Equitable Execution — Mode of Redress against 
Recsiver.] — If a receiver appointed by way of 
equitable execution exceeds his powers, the per- 
son prejudiced should apply in the action, not 
commence a fresh action. Searle v. Choat, 53 
L. J., Ch. 506 ; 25 Ch. D. 723 ; 50 L. T. 470 ; 32 
W. R. 397. 

And see Exeoutioij. 

Costs — Misconduct.] — A receiver may be 
ordered personally to pay costs incurred ^ ]j>y 
reason of his misconduct or neglect. iSaffleld 
ayicl Watts, In re. Brown, Ex 29 Q. B. D, 

693 ; 58 L. T. 911 ; 36 W. R. 3U3. 

2. Payment into Court. 

Without Passing through Receiver’s Hands.] 
— Payment of money into court, without passing 
through receiver’s hands. Weale v. Ireland, 5 
Jur. 405. 

Saving Poundage.] — A receiver being 

appointed to get in the outstanding estate of a 
testator, the court gave leave to a party who was 
willing to pay a sum due to the estate into court 
to do so, in order to save the poundage, which 
would have been incurred if it had passed 
through the hands of the receiver. Ilaiyh v. 
Gratton, 1 Beav. 201 ; 8 L. J., Ch. 249, 

Purchase Money of Timber.] — The purchase 
money of timber belonging to a lunatic’s estate 
permitted to be paid to the receiver, in order to 
be paid by him into court. Starhle, In re, 1 
Russ. 476. 

Without Reference to Possible Right of Set- 
off.] — If attorney (being concerned as well for 
mortgagor as mortgagee) has been appointed, 
receiver of rents ancl profits of mortgaged 
estates, and on order made for delivery of posses- 
sion there is found to be a balance remaining in 
his hands, beyond what is sufficient to satisfy 
the mortgagee, he will be ordered to pay such 
balance into court, notwithstanding the general 
report has. not yet been made, on -which there 
may possibly be found due to him greater sum 
of money than the balance in his hands, Lewis; 
v. Morgan, 5 Price, 42 ; 4 R. R. 860. 

3. Other Matters. 

Examination pro interesse suo against 
Beceiver.j — Court will order person to be ex- 
amined pro interesse suo, as well .against receiver 
as sequestrator. Go7nme v. West, Bick. 472. 

Continuation of Receiver*] — A decree that a. 
receiver previously appointed by the court should 
be continued : — Held, correct under the circum- 
stances. Bagot y. Bagot, XO X, J., Ch. 116, 

Costs against Receiver at Suit of Executor,]. 

A plaintiff lia-ving obtained orders for costs- 
against the receiver in the cause, died before the- 
costs were taxed’. or furnished; the 'Suit was- 
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REDUCTION INTO POSSES- 
SION. 

Of Wife’s Clioses in Action .] — See Husband 
AND Wife. 


RECEIVER OP STOLEN 
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REFERENCE, 

See AEBITEAT10S-. 


REFORMATORIES. 

See SCHOOL. 


RECOGNISANCE. 
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RE-CONVERSION. 
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See MORTGAGE. 
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eegisteation- 


.f*hild ^Ya3 supposititious, and the entry a fraud, 

and though the f ' thi 

haring a pecuniary 

Iraud. Stanford, Jvx ])arte, 1 G. D, , > V. 

P. 0. 027; 1 Q. ‘B- 8S6. 

Payment of Fees.]— The guardians of the poor 
of a parish in which a workhouse (not belonging 
to such parish) is locally situated, are 
pay the fees for the registration ofc 
deaths therein, and may charge such tees to the 
Ttmush to which such workhouse and its inmates 

bolou"; and if such parish refuse to repay, tin. 

piish paying is entitled to a r^remptog 
Landamus to compel I'cP/G'mcnt. Reg, v. St. 
LuTcds, Shoreditch, 4 W. it. 230. 

Evidence of Births, &e.]— E vidence. 

Harriages.] — See Husband and ^^'ife. 

2. Other Cases. 

Of Title Deeds to Land.] — See Deed and 

--;'HOND.-.:: ' . 

Of Bills of Sale.] — See Bills of Sale. 

Of Copyright,] — See Copyright, 

Of Patents.] — See Patent. 

Of Trade Harks.] — See Trade Mark. 

Of, Toters.]— E lection Law. 

Of Ships, and of Agreements for Sale of Ships.] 
—See Shipping. 

Of Stocks and Shares.]— C ompany. 

Of Judgments.] — See Judgment. 

Of Land.]— L and Begistry. 

Yacating Eegistration of Lis Pendens.]- 
LIS' ^ Pendens. ^ ; . . 


-See 


Generally,]— P .ractice (Be-hearing). 
Eor Costs.] — See Costs, 

Bankruptcy Petition.] — See Bankruptcy. 

See PRACTICE. 
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-EELIGION. - 

religion. 

1, Ranicin Celt JboUcs, 

In General. 

1. Disabilities, 98. 

31 . Conformity, 102. 

It. Monks, 103. 

6*. Huns, 103. 

2, Rusente'rs,10i:, 

3, Qtiahers, lOQ. 

Jews, 107. ^ j /ir .v 

5. Gifts for Siiperstitiom Vses, and Lfia rvc* 
able Gifts. — See Charity. 

See also ECCLESIASTICAL LAW. 

1. Roman Catholics. 
a. In General. 

1 . Disabilities. 

Curteey.l-A papist may be tenant by the 
curtesy, Withrington v. JBanhs, Sel. Oh. Oa. 30. 
And see P. Wms. 49, n. 

Power. 1— A papist having a power of revoca- 
tion under a settlement made prior to the Irish 
Popery Acts executes that power after the act.. 
paLd Held, that the revocation was good. 
Freneh v. CaMell, 3 Bro. P. C. 266. 

WilLI — Papists are not prohibited from 
devisiu" lands to protestant trustee to be sOxd 
bond fide for payment of debts, &c. Cnsach r. 
Gilbert, 5 Bro. P. C. 465. 

Discovery.]— On an issue directed to try the 
validity of a will it was a sufficient Imdmg that 
the testator was a papist, such having ’ 

the time incapacitated trom devising. JaneU 
V. Oroshie, Wall Lyii. 162. 

Devisee from a papist by reason of the penal 
law which would attach upon him from the 
incapacity in the devisor to devise, is not com- 
pelled to discover whether devisor was a papist. 
Smith Y. Read, 1 Atk. 526. 

Plea to bill, to discover whether A. was not a 
papist upon conveying to defendant, allowed. 
ilarrison v. Simthoote, 1 Atk. 52b. , . , , A 

Bill to set aside, for fraud, a decree which had 
been made in favour of a protestant discoverer, 
dismissed, and dismiss^ afhrmed on appeal. 
Mulcahy v. Kennedy, 1 Kidgw. P. 0. 331. 

Lease.]— A lease granted to a papist at the 
full improved yearly value, but to conimcnce at 
the next succeeding quarter-day, is not such a 
future or reversionary lease as papists are pro- 
hibited from taking. Power v. Mtndis, o Bro, 

Bv Irish act of parliament for preventing the 
gro\\dh of popery, papists are disabled trom 
holding leases of lands for any term exceeding 
thirty-one years, and under a rent of not Icsb 
than two-thirds of the improved yearly value at 
■ the time of making the lea^e. ®ie court of 
chancery may upon evidence determine the 
question of value without sending it to a ^ury, 
and may also give full relief to a protestant 
discoverer under those aets without putting him 
to his remedy at Ihw. Cusack v. Dmltdey, o Bro. . 
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is "iven in trust for the papist. Lowfher v. 
Flelchvr, 3 P. Wms. 46 n. 

i»y li & 12 Will. 3, c. 4, a papist under eighteen 
is disabled from taking only till conformity : bur, 
if more than six months above eighteen, ho is 
disabled for ever. Vane v. Fletcher^ 1 P. Wins, 
353. 

The protestant next of kin are only entitled! 
to the profits in case of descents, for in case of 
a purchase or grant by a papist they are Tf)j<l by 
statute 11 12 Will. 3. MiaJuvux v. Gn)\y\ 2 

Atk. 210. 

xi conviction of recusancy cannot be given in 
evidence against a third person, under 11 A 12 
Will, k M., c. 4 (an act against papists), l>ut the 
facts must be proved. Jlanhury v. Bateman. 
2 Atk, 65. 


a protestant. iJlake v. JBlalie^ 5 Bro. P. C. 
SSL 

Where bill is filed by protestant discoverer to 
have tlie benefit of a "lease granted to a papist, 
on the ground of the rent reserved being of less 
than 1\vO“tliir<ls of yearly value, the fact ought 
to be tried by Jury, upon trial of proper issue. 
Kmley v. JJaweis^ 5 Bro. P. 0. 460. 

Trust.] — Devise of land to trustees, in trust, if 
tlie elder sou of A. turn protestant, then to such 
cklcst son Held, a good devise to a papist, but 
oiot to a protestant. Carteret v. Carteret^ 2 
1\ Wms. 132. 


2 Anne.] — T., papist, seised in fee of lands par 
chased before the statute 2 Anne, c. 6. by article: 
on the marriage of his son in 1708, covenantet 
to settle not only those ' ■ - * 

since the statute, 


lands, but others acqnire<l 
in strict settlement : — Held, 
that those articles had no operation 


neitlier oni 

the lands purchased before the statute, because 
such a disposition was made void by that statute ; 
nor on the lands purchased afterwards, because,, 
by the statute, T, was disqualified from holding: 
an estate sufficient to support the covenants^ 
Moore v. Butler^ 2 Sch. & Lef, 249. 

Articles executed in 1714, and a settlement 
in pursuance thereof, in 1720, made between T.. 
and J,, his eldest son (both being papists),, 
settling lands acquire<l since 1708, and resettling^ 
the former lands on J. for life, remainder to his 
then first and other sons for life, remainder to 
their issue in strict settlement : — field, also 
inoperative, except as to makiug a provision fur 
younger children, and not sufficient to put the 
Held, therefore, that. 

*ee obtain eel 


jufigments out of the lands in the hands of a son of J. to an election, 
purchaser with notice. O' Fallon v. Billon^ 2 under a Protestant Discovery Act, dei 

Hch. & Lef, 13. in 1751 in trust for, and assigned to, J. the 

younger (the son of J., the settlor), J. the younger 
11 & 12 Will 3.] — Where trusts are made to was not a trustee for the persons claiming under 
papists they are void, and the legal estate will be that settlement, but that the efiect of that decree 
void likewise, by 11 & 12 Will. 3. jirdlhtgton v. was to subject the premises comprised therein to 
Cann^ 3 Atk. 155, the mortgage of J. the younger. Ih. 

A papist by marriage articles, previous to the xi papist seised in fee, previously to her mar- 
tlisabiing statute, 11 & 12 Will. 3, covenants to riago with plaintiff, a papist, in consideration 
lay out 12,(IO(.)f on the purchase of land. The thereof and of his covenanting to makeup her 
money is never laid out, and therefore shall still dower 800L per annum and provide for younger 
be considered as money, and go to the personal children, covenanted for her and her heirs to paj- 
represeiitative instead of even a protestant heir. 8,000L as her marriage portion, to be a|)plicHi in 
Bowes V. ShrewshuTij, 5 Bro, I^. C. 148. procuring assignments of charges on his estate, 

A papist, being tenant in tail, suffered a common in trust for the heir male of the marriage ; but, 
recovery, and declared the uses to himself and if no issue male, then for the daughters : if no 
his heirs ; this is not a purchase within the issue, for plaintiff ; 4,0007. was paid ; the mar- 
.statute 11 & 12 "Will, 3, c. 4. Berwentwater riage took effect, and the wife died without 

{Lord\ Aj)p(ialof^ 9 Mod. 172. issue ; whereupon' her lands came to her sisters. 

By 11 &: 12 Will. 3, c. 4, s. 4, a papist was not as her heirs-at-law, against whom plaintiff 
only disable(l from purchasing lands himself, but his bill for the residue of the 8,0U0/, Jdfford, 0., 
also from taking eithei* by devise or settlement ; held he was entitled to recover in respect of 
but that statute is now repealed, in these the lands come to the heirs, fur they are real 
respects, by 18 Geo. 3, c. 60. Faputs (ease of)^ assets, and there is nothing in the iwpery laws 

2 B. Wm$. 3. ^ (2 Anne, c. 6, and 8 Anne, c. 3) which prevents a 

. , A papist cannot take a freehold or leasehold papist from binding his heirs to a papist for a 
^tate by ■will, because tekiqg by mil is taking fair debt or a fair and valuable consideration, 
by pui’chase, and by the ^press words of the or at all alters the law with respect to lands 
Statute 11^12 Will. 3, c.. 4,, a -papist is’ dmbled descending being real assets in the hands of the 
by pumhaee ; w -.terniS' for, years are heir. v. Tern. icriv. 15. 

mentioned In; By , an act of parliament made ip Ireland, 
r, Wms, If.)'' has % Anne, to prevent the growth of popery, no 

that religiqn' , cap fee the 

guardian of the 'infant: but such guardianslfij). 

where the person 
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shall be dis[)OHC^l of bj the court of chancery 
in that king’dorji to scune near relation of the 
infant, bein,”' a prot-ostant, and one to whom 
the infant’s estate eaunoit descend ; but, if there 
sliall be no such protect ant relation, then to. some 
othi.T proper person vvho will use his utmost care 
to {.‘dacate the infant in the protestant religion 
until the age of twenty-one. Presto/i v. Fermrd 
(jhard), -1 P>ro. P. G. 2i)8. 

17 & 18 Geo. 3, c. 49.] — A decree obtained by 
a lu’otestaut dlscovei’cr under the popery laws 
ivas capable of being a trust for the papist who 
had been antecedeutly seised, and the only effect 
was to make the former estate again discoverable. 
Such a decree, under the circumstances of this 
case, was held to be a trust, and a judgment 
(Confessed by the papist attached upon the lands 
by the force of the statute 17 k IS Geo. 3, c. 49. 
Inquiry directed whether the papist against 
whom the decree was obtained had an estate 
in fee, without sending the question to law. A 
moiety only can be sold for payment of a judg- 
ment debt. O' Giirman v. Commi. 2 Sch. k Lef, 
137. 

A papist, by articles on his marriage, in 1764, 
agreed “ to convey to trustees in strict settle- 
ment, in case he should at any time thereafter 
during his life be qualified by law so to do.” 
In 1778 he became qualified, by the statute of 
17 & ^18 Geo. 3. to carry these articles into 
execution : — Held, that the lands were not 
S|)ecifically bound by these articles until 1778 ; 
and therefore judgments subsequent to 1764, 
but before 1778, were prior liens ; for to hold 
that the articles of 1764 bound the lands speci- 
fically would defeat the intent of the p>arties, 
by giving a title to protestant discoverer : — Held, 
also, that judgment creditors were not bound by 
the articles o.f 1864, but that they were bound 
from the passing of the statute 17 18 G-eo. 3, 

c. 49. Kenned j/ v. Dal]/, 1 Sch. & Lef. 355. 

Belief Act, 1829.] — A Roman Catholic entitled 
to real estate did not take the oath necessary 
under the statute to qualify him to hold it, and 
was not in enjoyment of the lands, nor were 
proceedings taken to enforce his title until after 
the passing of the Roman Catholic Relief Act 
(10 Ueo. 4, c. 7) ; — Hehl, that s. 23 of that act 
removed his former <'lisabilitv. O'' Connell v. 
O' Callaghan, 7 Ir. Lq. R, 596, " 

The prohibition of monastic bodies in the 
Roman Catholic Relief Act, 1829 (10 Geo. 4, c. 7) 
applies to such bo-lies as settled in the realm 
. after the passing of the act as well as to those 
who were then residing in it : — Pleld, therefore, 
that a trust for the benefit of a church belong- 
ing to the Society of St. Vincent de Paul, who 
came to Ireland in 1838, having left it in 1690, 
and who are bound by religbus or monastic 
TOWS, is void. Lido/i v. Keeqan, 9 L. E. Ir. 
B3L ' • 

The 10 Geo. 4, c. 7, removed only such disabili- 
ties and restrictions as were imposed on Roman 
Catholics by the general law of the land, and 
therefoi’e did not operate to remove a prohibi- 
tion against the alienation of an estate, con- 
tained in a private estate act, settling the estate 
of a Roman Catholic family according to certain 
limitations, there being no general law in opera- 
tion at the time of the passing of the estate act 
to prevent Roman Catholics from .aliening* 
8hrewsh%ry (^EarV) v. Seott, 6 C. B. (N.8.) I ; 
29 L* L, 0, f, 34 ; 6 dur, 452,, 


6 C, B. (n.s.) 221; 29 L. J., C. P. 190; G Jiir. 
(K.S.) 472-— Ex. Ch. 

ii. Conformity. 

Trust.] — -Piaintifi, whilst a papist, assigned 
ad vowson to defendant for ninety-nine years, 
and, having conformed, brought his bill for 
reassignment of the term, suggesting he had 
only assigned it in trust for himself, to avoid the 
penalties of the statutes 3 Jac. 1, c. 4, and 1 Will. 
k M., c, 26. Semble, if the defendant had 
demurred, such a fraudulent conveyance ’would 
at the hearing have been absolute against the 
grantor. Cottmgtmi v. Fletcher, 2 Atk. 156. 

The act of 12 Anne, c. 14, does not, in the case 
of a papist, make the whole case void, but onl;v 
the turn upon the avoidance, which is vested in 
the universities. Xh. 

Penalty.] — Papists on their conformity are 
freed from any penalties they might otherwise 
sustain in respect of their recusancy. Ih. 

Waste.]— Where the eldest son of a papist had 
conformed to the Established Church, and 
thereby rendered his father tenant for life, 
under the 2 Anne, c. 6, a bill having been filed to 
secure the benefit of his reversion in fee, and to 
restrain the father from committing %vaste, an 
injunction w^as granted upon the answer. Coch- 
htmie V. Iluasey, Wall. Lyii. 23-i. 

Requisites.] — The conformity of the eldest son 
for the purpose of making his popish father 
tenant for life, under the popery laws, was 
invalid, unless it was had before the bishop 
of the diocese which the conformist did in- 
habit. Coclihuvne Y.ITussey, 2 liidgw. P. C. 510. 

Certificate.] — The bishop’s certificate of the 
conformity of a papist must state, in the words 
of the statute, that he conformed, kc, A certi- 
ficate, stating the facts of the papist appearing 
in church, declaring his renunciation, kc., is not 
sufiicient. Such certificate does not preclude 
evidence that the alleged conformist continued 
to be a papist. Moore v. Butler, 2 Sch. k Lef. 
249. 

In a certificate of conformity under the statute 
2 Anne, c. 6, the precise words of the statute need 
not be followed, the object of the act being fully 
satisfied if the fact be sufficiently certified ; 
therefore, where a certificate wns questioned 
because that it did not in precise words state 
that the party had conformed, it w^as held that 
the certificate was sufficient, though the word 
“ conformed was not in it, since it clearly 
certified the fact. Lor eland v. Lynch, 2 Dow, 324. 

Purchase before Statutory Compliance.] — ^An 
Irish papist conforming anywhere out of Ireland 
cannot purchase lands in that kingdom before he 
had complied with the several requisites of the 
Irish acts, 2 Anne. c. 6, and 8 Anne, c. 3. Carrol 
V. Viaar^., 5 Bro. P. 0. 396. 

31 Geo. ' S,- e, 32.] — ^An attorney, a papist, 
petitioned for leave to take the oath prescribed 
by .statute; 31 Geo.' 3, c. 32, s. 22, instead of the 
oath of supremacy, on being admitted a master 
extraordinary in chancery ; but refused. Agar, 

83 0eor3y neglecting to take 
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tlie oatlis prGscvibed by the statute 17 tic Ls t^eo. 
3, c. II, within six inomlis, txc., vcns not pro- 
tecrea by ihaiMatutt^ i'vom ;i pL-olestnnt iufonn.v 
lior er!abJ'''<l to hiie ; but tint efJiisepueiices 
of art' reiiiuvea Ijv sialiitt. 33 <^co* o, 

c. ‘21. perforinniy the i’Ln’n>ites tliorcio 

iweittiuuea. Krfinv(hj Dahj^ 1 beli.iic Lef. 335, 
38L 

h. Monk. 

Status,"! — The dectriue ini' civil denrli, in con- 
seiiiieiiceof profession as a monk or a imn, is not 
law. V. I Ir. Cli. U. 319. b. Ik, 

Jlrtealfe. In 2 De U. J. & b. 122 : 33 L. J., 
Vh. 3(18: iU Jnr. (*\.S.) 221- ; 10 L-. T. 78; 12 
W. 11. 5B8. 


Status.]— A niin is not civiliter inortna, or 
incapable of holding propertjn ^Ictcalfc, In n\ 
supra. 

A proicssefl nun hj deed assigned all tier 
present property, and covenanted to assign all 
her fTitnie property, to trustees for the .superior 
|>ric;st, for the time being, of the Brompton 
Oratory. She subsequently became entitled 
under a will to a sum of money, which was paid 
into court, bhe presented a petition for paymoiit 
out of court to the trustees of the deed :~-Held, 
that the money ought not to bo paid out mthout 
proof of her free 'and unbiassed consent, but 
should bo retained in court, and the diridendvS 
acciuniilated. Ih, 

Di videiids of a fund in court ordered to bo paid 
to a tenant for life, a professed nun, on petition, 
without inquiry into the circumstances under 
which tlie petition was presented, the court 
holding the solicitor wdio filed it responsible. 
Miildmortlls Tnids^ hi re^ 2 Eq. Hep. 109U ; 
2 W. ii 692. 

The court granted a receiver, on a bill filed to 
raise the arrears of an annuity granted to a lady 
who afterwards became a nun, tlie law as to 
civil death ceasing at the reformation, and not 
being revived bv the 10 Geo, 4, c. 7. Means v. 
Cassidy, 11 Tr. Eq. 11 213. 

Qumre, wliet.her nuns who have vowed poverty 
and obedience arc capable of acquiring property. 
M'Odrthy v. M^Carthy^ 9 Ir. Eq. R. G20, 

Condition Against becoming.] — Testator gave a 
legacy in trust for his daughter for life, remain- 
der in trust for her children who should attain 
twenty-one, remainder in trust for two of his 
sons absolutely ; arul he gave the residue of his 
personal estate to his other children. By a 
codicil he declared that, finding that his daughter 
intendpxl to become a nun, he revoked the 
bequest in the event of her carrying her inten- 
tion into e'ffect, and excluded her from all rever- 
sionary advantages from his will. The daughter 
became a nun : — Held, that the condition an- 
nexed by the codicil was a lawful one, and that, 
though the bequest in favour of the daughter 
was merely revoked, and there was no gift over 
on breach of the condition, her .interest under 
the bequest ceased on her becoming a nun. 
JDiolmn's Trnst^ Bm pa^rte^ 1 Sim. (if.S.) 37 ; 20 
33; l'fJTuR282. _ 

^ Assigjment by.]— An assignment of their 
shares of their father’s .'as^eiss was 
obtained from two nuns, in trust for the convent. 
Declarations of the assignors were proved, 


I shnwiiiL^ tliat the deeds were executed by them 
against tlieir will, and under the infinence and 
spiritna,! teri-ov of their vows. The <leeds con- 
tained ri: power to jiiit in an answer for them. 
Tlie assignees filed a bill to recover the shares, 
making \)ne nun a piaintifi: and the other a 
defemiant, neither of whom objected to the deeds 
iji this suit, but the same declarations proved It 
to be without their concurrence, and tlie objection, 
that the deeds %vere extorted, was made by the 
other defendant. I’he phiiiitifis <Iccliiiing an 
issue wlietlier the deeds wei'e freely executed, 
tiie bill was dismissed with costs. J/'tbrt//// v. 
JJ'(\rrt]iy, 9 Ir. Eip R. 620. yee Fulham v. 
IFCaH/nj. 1 H. L. Oas. 703 ; 9 Ir. Eq. R. 620 ; 
12 Jnr. 757. On appeal, affirming the ilismissal 
of the bill, but on the ground of misjoiiuler of 
co-plain tiifs. 

Qumre, wliether an assignment of property by 
a nun in pursuance of a vow made on entering 
the convent is valid. Fulhaui v. M'Cartliy^ 
1 H. L. Gas. 703 ; 9 Ir. Eq. R. 620 ; 12 Jnr. 757. 

Wiierc A., being about eighteen years of age, 
and possessed of considerable real and personal 
property, entered a convent, wliether as postulant 
or pupil was controverted, but upon an agree- 
ment on the part of the nuns that shcshoukl not 
be professed under age, or without their ap})rising 
her friends previously ; and it appeared that she 
was professed under age, and in the absence of 
all her friends ; and there was no evidence of any 
notice having been given to any of them, save 
an allegation in the answer of the defendants 
that they did communicate the fact to her sister ; 
and afterwards, ^vhcn she arrived at full age, she 
assigned nearly all her property to the nuns, for 
the benefit of the convent ; ancf it appeared that 
previous to this she had been excluded from the 
society of her friends, and that the deed for this 
purpose was prepared by the professional agent 
of the convent, and that she had no friend of her 
own present ; and having, in scane time after, 
quitted the convent, she filed a bill to set those 
proceedings aside, for a reconveyance of her real 
estate, and for an account : — kleld, that the 
transactions in this case fell within the principles 
of the cases of guardian and ward, which decide 
that dealings between them ought not to sttmd. 
MHiyte v. Meade^ 2 Ir. Eq. K. 420. 

Convent.] — An English convent may be a 
devisee or legatee of real or personal estate, 
Coclts V. Manners^ 40 L. J., Ch.640 ; L. R. 12 Eq. 
574 ; 24 L. T. 869 ; 19 W. R. 1053. 

2. DISSEKTEES. 

Eights of Dissenting Ministers.] — If a dis- 
senting minister is appointed minister of the 
chapel by a part of the trustees of it, ]io cannot 
maintain an action against all the trustees for 
his salary ; and the fact of all of tliciri having 
signed a notice to him, demanding the possession 
of the chapel, will not make any difference. 
Cooper v. Whitelumse^ G Car. & P. 545. 

The tnrstees of a chapel of dissenters, which, 
for want of a pastor had been without a congre- 
gation, engaged with a new pastor for a year, at 
a salary ; he gave, notice in the papers of opening 
the chapel, and on the first day of opening gave 
notice to the congregation there ' that they 
should proceed to the election of a pastor after 
Divine service that day, and accordingly took 
votes. Upon being dispossessed by the 'trustees 
after the year, he appllm for a mandamus to be 
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restoro.'l, alleging* tljat ho was eleeted }3y the senting meeting-houses. Rax : y. Berhy ■ 

coiigrrgatiMii fnv liLV. The court refu'^ed to T Burr. 1991 ; 1 W. Bl. 606 . 

grant it, on the f^Toiirnl that, siip[)Osing there 

was a ('onipcrent body 1o elect, there was not — To admit Teacher.]~So, also, to trustees 

suirioient. n..t{oe given of tlio election ; and, of a meeting-house, to admit a dissenting teaelier. 

therefore, they ieh the parry to try bis right Mea; r, Rm^Jier, 'd Bmr. 12G5 ; 1 \Vm. Bl. 352. 


to an netlon. JRx v. JJtitjijer-lane Clvipel^ 2 

Smith, 20. ' Toleration.]— As to the toleration act and 

WTiere rlie minister of an endowed dissenting doctrines of religion condemned by law, secA^z?.- 
meeting-iiouse had been expelled by a majority Qen, v. Pmnwj, 3 Mer. 353; 17 ih 11. 100. 
of tlie congregation, tiie court refused a man- No new right is given by the toleration act, 
damns to restore liini, applied for to enable him but only an exemption fi’om the penal laws, 
to justify his conduct, because it did not appear De Costa v. De Paz^ 2 Bwanst. 190 ; Pick. 25S ; 
that he had complied with all the requisites Ainb. 228; 19 R. R. 101. 

necessary to give him a prinih facie title. Meas v. The Act of Toleration (1 AViil. & M. c. 18) 
3 Term Rep. 575 ; i R. R. 770. was made to protect persons of tender con- 

sciences, and to exempt them from penalties ; 
Trust Reed— Alteration of Trust.]— Under a but to extend it to clergymen of the Church 
deed dated in 1766, certain property was directed of England, who act contrary to the rules of 
to 1)0 held in trust to be used as a meeting-house discipline of the church, would introduce the 
for Rrotestaut dissenters of the Presb^derian or utmost confusion. Trehee v. Keitli^ 2 Atk. 501. 
Independent denomination, so long as the laws 

of Great Britain should tolerate Protestant Extent of Act.] — The 1 AVill. & BI. 

Pissenters. Ifor eighty years previousiy to sess. 1, c. 18, s. 1, exempting persons who shall 
February, 1881, the [)i‘o])erty had been enjoyed take the oaths and subscribe the declaration 
as the chapel of a congregation of Independents, there mentioned, from prosecution in the eccle- 
Oii tliat date a majority of the members passed siastical court for nonconformity to the Church 
a resolution to transfer the chapel and congre- of England, extends not only to lay pei’sons, but 
gation to the Presbyterian Church of Enghind : to clergymen who, after being ordained, dissent 
— Held, that the trust wns for the beneiit of from the church. Barnes v. S/iore, 8 Q. B. 640 ; 
Presbyterians and Independents — both or either, 15 L. J., Q. B. 296 ; 10 Jur. 688 ; S. P. and S, 0.y 
and for neither denomination to the exclusion of 1 Rob. Ecc. Rep. 382 ; 11 Jur. 887. 
the other. Also, that, as there was such express But a person ordained a priest in the Church 
direction^in the trust deed. Lord Lyndhurst’s Act of England cannot, in this manner or otherwise 
(7 A 8 Viet. c. 45), s. 2, had no application on at his own pleasure, divest himself of his orders, 
the question of usage : — Held, further, that the so as to exempt himself from correction by the- 
proi)osed transfer to the Presbyterian Church of bishop for breach of ecclesiastical discipline, 
England was an alteration of the trust, and was Ih, 

a matter 3vl,iich could not be effected except by Performance, by such priest, of the church 
the unanimous vote of the congregation. Att,- service in an unconsecrated chapel, not licensed 
Ct'/i. V. Andersfm, 57 L. J., Ch. 543 ; 5S L. T. by the bishop, and against his monition, is such 


726 ; 36 AY. B. 714. a breach of discipline, and not a mere act of 

nonconformity protected by 1 AVilL & BI, sess. i, 
Scotch Parish Minister — Competent and Legal c. 18, or by 52 Geo. 3. e. 155. Ib. 

Stipend — Common Good— Contract or Trust — 

Measure of Liability.] — A decree of disjunction Lutherans.] — A congregation of Lu- 

and erection was made on 15th July, 1141, by therans,, using the German language in their 
the court of session as the commissioners for service, are within the protection of the 
the plantation of kirks and valuation of teinds. 1 Will. & M. sess. 1, c. 18.. Bex v, Hnhe^ Peake, 
whereby a specified portion of the town of 1 32 ; 6 Term Kep, 542 ; 2 B. B, 669. 

Greenock was disjoined and made into a new or 

mid-parish, and it was further decerned “that Disturbing Congregations or Ministers.] 

the bailie, feuars, and inhabitants of the said — It is no defence to an indictment on that act 
burgh be bound .... to provide the minister for disturbing a congregation of protestant dis- 
of the new church with a competent and legall senters that the violence was committed in the 
sti|)eiid not under nine hundred and fifty merks defendant’s asserting his right to the clerk’s 
with fifty merks for the communion elements.” reading desk, Ih, 

In £m action by the minister of the new parish It need not be proved that the minister has 
against the provost, magistrates, and town taken the toleration oaths. Ih, 
council of^ Greenock, claiming a fixed yearly If several are convicted on 1 VATU, k M. sess, 1, 
stipend of competent and a<iequale amount, c. 18, for disturbing a dissenting congregation, 
regard being had to the circumstances of the each is liable to the penalty of 20Z. imposed by 
time : — Held, that the decree above mentioned the statute. Ih, 

imposed a contractual obligation on the town Methodists and dissenters have a right to the 

council, and that they were liable to provide protection of the court, if disturbed in their 

out of the common good a sum not limited to decent and quiet devotions,. Bex y. Wrongkioriy 

the minimum of nine hundred and fifty merks, 3 Burr. 1683. ' 

but adequate according to the cost of living at g Oitakees 

the present time, and so from time to time, for - vi ’ , , 

the minister of the kirk in question. Greemck Marriage. j^There is no-doubt of the legality 

{Pm'mty ^-c.) V. Peters, [1893] A. 0. 258.; of Quaker marriages. They were meant to be 

1 K. 210 — H. L. (Sc.) ^ included in the remedy of the stat. 21 k 22 

Geo. 3, c. 25, though the words of that act may 
Mandamus — ^To register Meeting-house.] — A seem not to apply to them, Ilmghtony, Ilangh- 
mandamus will die to register and certify dis- tm^l 


3- Qrakees. 
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Articles of tlie Peace,] — A Quaker cannot be 
admitted to esdiibit articles of the peace against 
her husband upon her atfinnation, as it is in 
nature of a criminal prosecution. GnmUeton^ 
J^x j)arte, 2 Atk. 70 ; 9 Mod. 232. 


BEMOTENESS. 

See PERrETUITY. 


4. Jews. ■ 

Status.] — The Jewish religion not legal, but 
connived at. J)e Costa v. JJe Paz^ 2 Swanst. 

487 n. ; Dick. 258 ; Amb. 228 ; 19 II. R. 104.^ 

A Jewish synagognie is not an illegal establish- 
ment. Ismel T. Shnmom^ 2 Stark. 356. 

An institution for teaching the Jewish religion 
is illegal. Pedford Charity^ In re^ 2 Swanst. 

622 ; 19 II. R, i07. 

Maintenance.] — In the court’s allowance of a 
maintenance out of a Jew’s estate to his daughter 
turned protestant, it is not material though the 
daughter be above forty years of age, or married, 
or though the Jew foe dead. Vincent v, Farn- 
andez^ 1 P. Wms. 624. 

X«egitimacy,] — A father, who was a Jew, by 
his will gave his daughters benefits contingent 
upon their marrying according to the tenets of - 
the Jewish religion, and determinable upon their ‘ 
naarrying otherwise. By a codicil he gave his 

residuary estate to the children of his sons and 3. Recovery of Arrears, 111 
daughters. ' V ‘ ‘ ” V - 

who had eight children, of whom three were born ^ 
before marriage, and were the children of his 
wife. He knew of the facts attending the birth 
of the eight children, all of whom were living at 
the date of his codicil. By the Jewish law, the 
subsequent marriage of parents legitimatises 
children horn before marriage : — Held, that the 

children horn before marriage did not take under I. CEEATioisr, 

the gift. Aery V. Solomon, 37 L. T. 263; 26 

li. 842, ^ granted, not a new rent 

A. L, reserved or granted out of the whole. Stafford 
V. Bucldey, 2 Ves. 177. 

A rent out of copyhold aliened by surrender 
and admittance for a valuable consideration, 
BEMAINDERS AND EEVER- good in equity. Spmaiur r. WUfm-d, 6 Vern. 16. 

^TOWS Lands were mortgaged in fee-simple to B., A. 

0x^1 o. being owner in fee of the equity of redemption. 

Generally.]-— ;Sho Tested, Contingent and '^1 indenture of lease and release, dated the 24tli 
FcTtJEE Interests — Mebgeb — Estate. October, 1838, to which A., B., 0. and 

D. were parties, B. conveyed, and A. granted and 
■When Barred,]— F ines and Eecoveeies, confirmed, the lands, to have and to hold to D., 
^ assigns, to the use of D., his lieirs 

Beversions as Assets.] — See Executor and ^nd assigns for ever, subject to a proviso for re- 
AbministRATOR. demption by A. and his heirs, on payment of 

Bights of Assignee of Beversion.l-^.?® Land- 5.000Z. and interest ; and that if default should 
lOED AND TenLt. ^ and mtcrost, and after 

^ . , months notice in writing had been given by D,, 

Action by Beversioner for Kuisance.] — bis heirs and assigns, to A. to pay, and payment 
HuxsanGE. not being made, it should be lawful for D., his 

heirs and assigns, to ■ make sale of the lands. 
Cross Bemainders.]— te Vested, CONTIN- There was a proviso for quiet enjoyment by A. 
mm Am Future Ihtebbsts, v '■ until default. Also, in the event of D., his heirs 
, ^ . or assigns, or any other person or persons claim- 

Tenant for Xjfe-and Bemamderman.] ing^ or to claim, by, from, under, or in trust for 
Estate. , _ ^ ' : them, under. or by virtue of any power therein 

’ <i<>btaaed, entering into or otherwise beeommg 
possessed of the lands, it was e?;pre^ly agreed 
/ ' .• , ]fr ' ‘ ' and declared, between and by the parties tx) the 

^bat immediately after the kne^ should. 

1 /' -"’‘/hi . ’ have been so entered into by 'B., lik. heirs or 

u lU":! i ^ ^ . assigns, or any other person claiming as ateesaid, - 

' /- same should. thenceforth for ever be, tod the 

wkh payment 

'y.f ! ' .k.-dliY.u'':' i;.' ■ , ’ .1- 't , I 


REMOVAL. 

Of Paupers.]— Poor Law. 

From Offices ,] — Sec Crown Office. 


RENT. 

Slee LANDLOEC AND TENANT. 


RENT-CHARGE, 


The father at his death left son | 4. Other Matters, 118. 

In Bar of Boioer, — See HUSBAND AND WiFE. 
. I 6. Jointure Re7it- Charge . — Jointure. 

7. Tithe . — Ecclesiastic! AL Law. ' v 

8. Sale of Lands In ConsideraUono LANDS 

Clauses Act. 
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lannunl porri of 40Z., anf] the same shoulrl thence- 
ftirtb, be recoverable, by distress or otherwise, 
upon and out of the lamls, in such and the same 
%vay as rents of the like amount niigiit be re- 
covereri upon a demise for years. B. and A. 
'>execiit(;'I this conva^yance ; D. did not. Default 
was made in payment. D. entere<l into posses- 
.-510X1 fur the purpose of cxecutii\^ his power of 
•sale, and )iy indenture conveyed the lands to E. 
fur "j.uUO/.. subject to the animal sum of -10/. E. 
uftervnrds entered into possession, and paid the 
annual sum, and afterwards conveyed the lands 
ill fee-sim])le to the plaintiff, subject to the pay- 
ment of tlie iOl, a year, but so far only as the 
same mi, edit be legally chargeable upon or affect 
the lamls. Afterwards the rent became vested 
in the defendant. The plaintiff omitted to pay 
the rent, and a distress was made by the defen- 
dant upon his goods:- — Held, first, that the charge 
of the rent was not well reserved as a rent, 
because the reservation was in favour of a person 
mot vested wo*th a legal estate in the lamls. 
SrilhevtHini V. Richards. 5 H. & H. -153 ; 29 L. J., 
Ex. 218 ; 6 Jur. (isr.s.) S72—Ek. Oh. 

Held, secondly, that at common law there was 
not a ,good creation of a rent-charge, for want of 
the execution, by the releasee in fee, of the in- 
denture of 1S38. J/>. 

Held, thirdly, that there was a ,good creation 
of a rent-charge by way of use, under the statute. 
Ih. 

Held, fourthly, that the declaration of a use, 
notwithstanding it came after the limitations of 
the estate to D. and his heirs and assigns, to tlie 
use of D., his heirs and assigns, were not objec- 
tionable, as being a use upon a use. 1 h. 

Held, fifthly, that, assuming that the rent 
mi,ght arise at any period, however distant, still 
the’ limitation, was not void, on the ground of its 
tending to a perpetuity. II). 

By Virtue of Statute of Uses.] — Though the 
.grantee of a rent-charge under a "grant at com- 
mon law is not entitled to be registered before 
he has been in the actual receipt of the rent 
.(since until then he has only a possession in law, 
.and not the actual possession required by 2 'Will. 
4. c. 45, s, 26), it is otherwise where the rent- 
<«charge is by a conveyance operating under the 
•Statute of Uses (27 Hen. 8, c. 10, s. I ) ; for then, 
the person to whose use the rent-charge is so 
limited is, by virtue of the statute of uses, at 
•once in actual p>ossession, and he may be entitled 
to be registered if the rent is of sufficient value, 
though he has not received any part of it. TRoRa 
V. Muhi, 18 0. B. (N.s.) 90 ; 1 H. &: E. 189 ; 34 
L. J., C. P. 88 ; 11 Jur. ( 2 ^.s.) 18 ; 11 L. T. -ISO ; 
13 W. ii 262. See also 2}reeedbig ease. 

Specific Charge.] — A testator seised of P. and 
other lauds, directed alPhis just debts, funeral 
expenses, and legacies to be paid by his executors, 
and devised all his real and freehold estates, save' 
■& part devised to his wife, upon trust that his' 
wife an.<I her assigns should, after his decease, re- 
oeive a rent-charge, with power of distress, and, 
three of his daughters should receive rent-charges, 
with like remedy by distress and entry as pro- 
vided with respect to the rent-charge to" his wife,. 
The testator then bequeathed pecuniary legacies' 
to his children, and left' ail the residue and re- 
mainder of his real, freehold, and personal es- 
tates, subject to his debts ' andtthe aforesaid 
legacies and annuities, to the trustees':— Held, 
that the rent-charges to the daughters were 


specifically charged on the same lands as the 
rent-char.ge to the wife, and had })riority over 
the legacies which were charged by tlie residuary 
clause only. Weir v. Chtimley^ 1 Ir. Ch. E. 
295. 

Whether Amounting to Covenant.]-— By the 
settlement made upon the marriage of E. with 
S., P. gave, granted, and confinned unto S. and 
her assigns, in case she ' survived P. and E., a 
yearly I’ent-charge to be charged and chargeable 
upon certain manors of or to which P. or any 
other person or persons in trust for him was 
seised or entitled for an estate of inheritance at 
j law or in equity, to hold the saiil rent-charge, 

I but subject and without prejudice as to such of 
j the said hereditaments as w^ere charged with a 
mortgage for a certain term made to D. P. also, 
for himself, his heirs and assigns, covenanted, 
granted, and agreed, with S., her executors, ad- 
ministrators, and assigns, that in case the rent- 
chai-ge should remain unpaid for certain periods, 
she sliould have powers of distress and entry. A 
term of one hundred years was also created for 
better securing this rent-charge. By his will, P. 
gave liis real estates, subject to' D.’s mortgage 
and the rent-charge, to S., and the term for 
securing the same to trustees for a term of five 
hundred years, upon trust to pay his debts and 
a])p].y the money so raised in exoneration of his 
personal estate. S. survived both R. and P., but 
no' part of the rent-charge liad ever been re- 
ceived by her. A decree had subsequently to 
the death of R. and P. been made in a suit, the 
effect of which xvas to cut dow^n the interest of 
P. in the estates charged with th.c rent-charge to 
a life interest, and withdraw them from the 
operation of the settlement. Upon a claim by 
S, as a creditor for the arrears of lier annuity in 
the administration of P.’s estate : — Held, that 
the words used in the creation of the rent-charge 
amounted to a covenant, which S. could enforce 
against the personal estate of P. Ilonypemiy v. 
Monifpenmj, 3 De G. & J. 572 ; 2$ L. J.^ Ch. 303 ; 

5 Jur. (N.S.) 253 ; 7 W. R. 276. 

Evidence of.] — Upon the admission of the 
heir-at-law that the wnll of the testator, wdxich , 
wms lo.st, wms duly executed and attesteil ; and 
that thereby certain lands w^ere devised to him, 
subject to a perpetual rent-chaige ; and upon 
evidence of the contents of the wn’Il by twm w-it- 
ne'ases who heard it read, but could not state 
that it was executed and attested as by h-uv re- 
quired, further than that the person reading it 
read out the names of the testator and of certain 
p.erson.s, as if they had executed and attested it ; 
and upon proof of the payment of the rent- 
charge for thirty -five years up to the year before 
the filing of the bill, the court declared that the 
lands wrere well charged with the annuity, and 
that the heir-at-lawq and the persons deriving 
title with notice under a settlement of the land's 
executed % him on the marriage of his son, and 
duly registered, and also the judgment creditor 
, of the heir-at-law, were bound to give effect to 
the devise -of the ' reiitrcharge. Whe v. 2 
Jb. '& Hat, '603.. 

By deed of 1769 A. granted a perpetual yearly 
rent-charge of 134^., payable out of certain lands 
held by him for' three lives, perpetually reiicw- 
ahle. That deed was' lost, but it appeared from a 
; memorial thereof that. A. had granted to B. and 
0,, fpf the nses"th@'atioiied jn' the deed, a 3 "oariy 
; pl. qveir^ issuing out of the 
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said lands. The rent-charge was paid by the 
owners of the lancls, from. 1769 down to I860, 
when a petition was presented to the lauded 
estates court for a sale of the rent-charge : — 
Held, that the memorial, coupled with evidence 
of the payment of the rent-charge down to I860, 
■was suitieierit evidence of a perpetual subsisting 
rent-cliarac, so as to enable the court to sell. 
Marduigl'^Iii re, 11 Ir. Gh. R. 23. 

2. Cesser. 

Under a suspension of a rent-charge by act of 
the parties, the rent ceases pro tempore. Cooli v. 
FountaUi, 3 Bwaust. 596. 

A rent-charge of 20Z. granted in consideration 
of 240/. retleemable on repayment of the con- 
sideration to the grantee’s heirs, within a year 
after notice of the death of his wife, ceases on 
repayment of the sum stipulated to his executors, 
the conveyance being considered as a security for 
money. Stokes v. Veriner, 3 Ssvanst. 634. 

By Devise,] — A rent-charge is extinguished 
by a devise to the grantee of part of the land 
out of which the rent-charge issues, notwith- 
standing the devise is expressly made over and 
above the rent-charge. Domett v. Pass, 1 Bing. 
(K.C.) 388 ,* 1 Scott, 218 ; 4 L. J., C. P. 70. 

Where, by the conveyance to a purchaser in 
fee of freehold property, certain outstanding 
rent-charges were conveyed to a trustee in trust 
for the purchaser, his heirs and assigns, the fee 
being co'iive}X‘d to the purchaser to uses to bar 
dower, and afterwards the purchaser specifically 
devised the property, but without mention of the 
rent-charges :--Kcld, that the property was de - 1 
vised f]-ee from the rent-charges, and the trustee 
■w'as ordered to convey them so that they be 
legally extinguished in the inheritance. Yallance 
v." Fn/knci?, 2 K. K. 229. 

Presumption,] — By a deed of 1709 the lands of 
S., together with twelve other denominations, 
were conveyed to J. B., subject to a rent of 12GZ., 
which was to cease upon payment of 1,800/. In 
the will of J. B., dated 171 7, and in family settle- 
ments executed in 1756 and 1778, no notice was 
taken of the existence of this rent. In 1841 the 
lands of 8. wore sold under a decree in the fore- 
closure suit. In the rental and abstract the 
lands were described as feo-simjde, and in a 
declaration made by the defendant, under 4 & 5 
Will. 4, c. 62, he stated, that no part of the rent 
had ever been paid by him or any of his ances- 
to-m out of the lands of S. There was no evidence 
to show that the rent had not been paid out of 
the other denominations : — Held, that there %vere 
not sufhciCBt grounds to presume that the rent 
was either released or extinguished, and that it 
was a valid objection to the title. WaTre%^. 

PI & K. 448.- ' 

It is no objection to 'a title that two fee-farm 
rents, created by letters patent by James 1, are 
not shown to have been extinguished, it being 
proved that no claim had been made by the 
crown for the rents, from the year 1706, and no 
> proof of any previous claim. Slmpsm V. O'utte- 
^ ^ A.BjTadd. 609 ; 16 E. B- , 

, 3. BeOOVBBT 01* 

, .3SaiitI©d#,3-*4A woman' a" rent- 

; ; , and at the huBl^nd*#dMtli $hea?e 

fertem dne| r thexshall go to tha wffe sur- 


viving, notwithstanding slie had a settlement,;, 
there^being no express or implied intention that 
the husband should be a purchaser of all her 
fortune. Sahocy v. SaUcey, Ambl. 692. 

Diability — Issue in Tail.] — A. is tenant in 
tail, subject to a rent-charge to B. for life ; A„. 
dies, the rent-charge, being in arrear ; tlio issue 
in tail not liable, by the stat. of 32 Hen. 8^ 
c. 38, to the arrears incurred in the life of Ms 
ancestor. Fairfax iLord^ v. Derlnj {Lady), 5- 
Co. 118a; 2 Yern. 612. 

Terre-Tenant.] — Eton eollege w^as en- 
titled to 34.S'. per aim u in, under a royal grants 
issuing out of certain lands, but the college did 
not kno\v the particular lands. Decreed, the 
executors of the terre-tenaut should be answer- 
able for the arrears. Eton College v, Beauchamj},, 
1 Gil. Gas. 121. 

Where a statement of claim alleged that an 
owmer in fee had granted lands, by indenture- 
of marriage settlement, to a trustee, to the use* 
inter alia that A. (in case she should survive the 
settlor) should and might from time to time- 
after his decease, take, receive, and enjoy to her 
own use and benefit, an annual sum or yearly 
rent-charge of 150/., by way of jointure during- 
her life, to be issuing and payable out of the said 
lands, and that, subject to the said rent-charge,, 
the lands were limited to the use of trustees for 
a term of 100 years ; and subject thereto, to the 
rise of the grantor in fee ; and that it was de- 
clared by the indenture that the term of years; 
was vested in the trustees, upon trust, when and 
so often as the jointure should be in arrear, by 
mortgage or sale of the lands, to raise and pay 
the arrears and costs ; that the grantor of the 
rent-charge died, and that the defendant went 
into possession, under his will, of the lands, and 
the rents and pi ofits thereof ; and that certain 
arrears of the said -rent -charge had accrued due 
to the grantee in her lifetime, ■whose execiztrix: 
the plaintiff was : — Held, on demurrer, that the* 
existence of the term was a bar to the absolute* 
and unlimited personal liability of the defen- 
dant to pay the arrears, irrespective of the* 
amount received or receivable by him from the* 
lands, and that the action w'-as not maintainable* 
at lawx Swift v. Felly, 24 L. B. Ir. 478— -C. A. 

Owner of Part of lands charged.]— The 

defendant was the owner and occupier of a por- 
tion of certain lands in the parish of which,, 
by a private act, were charged with the payment; 
to the vicar of an annual sum of 270/., in lieu of 
tithes. The act provided that, if the annual 
rents were in arrear, the vicar was to have such* 
and the same powers and remedies as by the laws- 
and statutes of the realm are provided for the 
recovery of rent in arrear ; and also, that if no* 
sufficient distress were found on the premises, 
the vicar might enter and take possession of the^ 
same until the arrears -were satisfied. Four years’ 
arr^rs of the annual rent accrued in respect of 
the whole of the lands charged, during the whole* 
of which period the defendant was the owner ancE 
occupier of a portion only of such lands : — Held„ 
that the vicar might maintain an action of debt 
against the defendant for the whole amount ia 
arrear ; the remedy by real action, which was a 
higher remedy than the action of debt, having 
been abolished by 3 & 4 Will. 4, c. 27, s. 36 : — 
Held, further, that the defendant had his remedy 
in an action against the co-owners for contribu- 
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tioE. Christie v. Barker, 53 L, J., Q. B. 537 — Therefore, when the executor of the grantee 
0. A. of a rent-charge on lands situate in Australia, 

Assignment of lands.l-An action for sued in England the densee of the lands in 

debt lies for the recovery of arrears of an anauity foists non-payment :-Held. that tho action was 
charsed upon land against the assignee of part of maintamable m_ that form but that it vyas a local 
such'land; and it makes no diffjicnoe whether action (there bemg no privity of contract botoen 
the annuitv was created bv deed or will. Booth *^6 Patties), and ought to be brought in Aua- 
V 51 L T 395* 47* J P 759 traha p and a plea allegmg that the lands were 

5vhereanec4esiastical anginentiition by way situate in Australia is a good plea in answer to 
of rent-charge which has been granted to a vicar declaration in this country in debt ior non- 
anil his successors under 20 Car. 2, c. S, as payment of the rent-charge by the devisee to 
exteuded. by the Augmentation of Benefices Act, the executor, « c , 

ISSl, is in arrear, the whole amount in arrear is the abolition of real actions by 3 & 4 

reoooverable as a debt for which the assignee of an action ot debt will he 

the land so charged is liable, and is not limited the recovery of a rent-charge in fee. 


6.5 L. j!, Q. B. 659 ; [1896] 2 q! B. 129 ; 75 L. t! supra. 

104. 


Enfranchisement of Copyholds.] — Copy- 


Eelease — Contribution.] — Gf*. died in 
1875, having devised copyhold land to W. G., 


hold lands were compulsorily enfranchised at the charged with an annuity to the plaintiff. On 
instance of the lord in 1885, in consideration of the 24th of July, 1878, W. Gr. contracted to sell 
the payment of annual rent-charges. At that part of the land to the defendant, and on the 
date the boundaries of the copyhold lands were, 31st of July, 187(VW. O. surrendered the residue 
and had been for some time previously, confused of the land in fee to W,, and the plaintiff hy 
and incapable of identification, but no proceed- deed released the land surrendered to W. from 
ings were taken on the enfranchisement, either the annuity. In I8SS the plaintiff sued the 
by lord or tenant, under s. 24 of the Copyhold defendant for arrears of the annuity : — Held, 
Act, 1852, to identify the parcels charged. The that under s. 10 of Lord St. Leonards’ Act, the 
rent-charges were paid to February, 1887, defendant was liable to pay such a proportion of 
since which time no payment had been made ~ the rent-charge as w\as represented by his part 
Held, that the enfranchisement, while it put an of the land with regard to the whole land origi- 
end to the relationship of copyhold tenant and nally charged. Booth y. Smith, b-i L. J., Q. B* 
lord, and to all incidents of copyhold tenure in 119 ; 14 Q. B. B. 318 ; 51 L. T. 742 ; 33 W. Rc 
the future, did not relieve the former copyhold 142— C. A. , 
tenant from liability for any past breach or 

neglect of his duty as such ; that, accordingly, — — Apportionmeat.] — A., on his marriage^ 

he remained liable in respect of the confusion of settled a rent-charge on his wife for her jointure,, 
boundaries which had occurred during the sub- and afterwards clevises to the wife prirt of the 
Bisteuce of the copyhold tenure ; and that S., the land charged with the rent-charge ; bill is, that 
owner of the rent-charges by purchase from the the rent-charge might be apportioned. BiUdis- 
former lord, was entitled to a personal judgment missed. Brnght r, Ca.lthorjie, 1 Verri. 347. 
for payment of the rent-charges and arrears, and 

to an inf|uiry to ascertain the parcels subject to Uncertainty as to lands charged — ^Action to 
the rent-charge, and, in the event tof the non- Ascertain Lands — Costs.] — By three awards of 
ascertainment of such parcels, to substitution of enfranchisement made by the copyhold com- 
other lands of the defendant equal in value to missioners in LS80, at the instance of the lord 
the enfranchised lands; and that the fact that of a manor, of copyholds of which the defen- 
the enfranchisement was compulsory, and at the dant was tenant, three rent-charges of 3L 15,?. 4r/.,. 
instance of the lord, and that the lord had not 10^ lU*. 4<'Z., and 21. Ss. dd. were created. These 
availed himself of the statuto.ry means of having rent-charges were subsequently assigned to the 
the parcels identified, was no bar to the granting plaintiff S., and were duly paid down to Feb- 
of such relief, Searle v. Cooke, 59 L. J,, Ch. ruary, 1887, but not since. The plaintiff S., 


259 ; 43 Ch. D. 519 ; 02 L. T. 211 — G. A. under his statutory powers, executed tliree deeds,, 

by which he purported to demise the lands sub- 

When an Action for Debt lies.] — A ject to the rent-charges to his co-plaintiff P. for 

testator devised lands in fee, after the determina-* 500 years, upon trust by mortgage or sale to raise 
tion of certain life estates, to A., B. and 0., as the rent-charges, and all costs of so doing. An 
tenants in common, subject to and charged with action was brought to recover the arrears"of the 
the payment of 200Z., which he thereby be* rent-charges, aiid to have the lands charged, 
queathed to, and to be equally divided among, therewith ascertained ; or, if that was not possible, 
the children of his niece. A. and IL, during the to have land of equal value set out to secure 
life of one of the tenants for life, granted their them' ; and for execution of the trusts of the 
reversion in two undivided third parts of the three deeds. The defendant admitted that he 
lands to mortgagees for 500 years ; — Held, that was in possession of the enfranchised lands, but 
an action of debt could not be maintained against stated that they were intermixed with other 
the termors for a share of the 2007. so bequeathed, freehold lands of his ; that the boundaries'- 
Braithwaite v. Sklmer, 5 M. & W. 313 ; 8 L. J., were confused before the date of the enfranchise- 
Ex. 240; 3 Jur. 1054. 'A' ment'^ that this was done without any neglect 

xin action of debt for arrears of a rent-chaiige or fault on his part ; and that he was willing- 
upon land in Australia is not maintainable in to have them ascertained at the plaintiffs’ ex- 
tnis country. Whitaker v. Forbes, 45 L. J*, 0. ?. pense. As to, the two smaller rent-charges, it 
140 y 1 B. 51 4 33 L. Ml . appeared that the;’ lands out of which they issued 

^0* JL .'rt* . - p ' - 1 were not ascertained 4 but a$ to the larger rent- 
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snch repairs and had acquiesced in the making 
thei'oof or not, and that the I'eniedj of the plain- 
tiii, if any, was at law, and de] ■•ended on the 
construction of the deed of 1778. Iloojjtr v. 
Coohe^ 25 L. J., Ch. 467 ; 2 Jur. (KS.) 527 — L. C. 

Distress.] — A rent-charge is a “rent” within 
the Real Property Limitation. Act, 1833, and the 
owner thereof is barred from the remedy of dis- 
tress after the right to recover tlie rent-charge 
has become extinguislied by non-payment during 
tlie period limited by the statute. And the 
statute is not prevented from running hj the 
fact that the land subject to the rent-cliarge is 
in the })Ossession of a statutory corporation. 
Jone,s' V. THY/icr-s 74 L. T. 572—C. A. 

A testator devised his freehold estates to 
trustees, in trust, to permit his wife to receive 
the rents for her life, and after her decease, upon 
trust, to permit his nephew, his heirs and assigns, 
to hold and enjoy the said estates, and receive 
the rents and profits, subject to the payment of 
201. yearly, and every year for ever, to his niece, 
her executors, administrators, and assigns, and 
the testator made chargeable liis said freehold 
estates with the payment of the said sum. The 
annuitant died, and her devisees contracted to 
sell the rent-charge, which was stated to have 
been given to the testator's niece, her heirs, 
executors, administrators, and assigns : — Held, 
that the rent-charge might be legally distrained 
for, and that the thing contracted to be sold was 
within the words of the contract ; and a decree 
was made for specific perfoiniance. 

V. Thorngate^ 16 Sim. 574 ; IS L. J., Ch. 288. 

Sequestrators.] — Order made for payment of a 
rent-charge to sequestrators by a party out of 
whose estate the same wms i^suing, and whicii 
was payable to the person whose estate was 
sequestered. IVUjsoti v. Metcalfe^ I Bear, 270 ; 
8 L. J., Ch. 331 ; 3 Jur. 601. 


charge, the land was ascertained by the evidence 
before the court; — ^Held, that, as to the two 
snialior rent-charges, there must be an inquiry (to 
be conducted in chambers, if the parties were 
unable to agree) what were the lands charged 
therewith respectively, with a direction that if 
they could not be asce,rtained, land of the 
defendant of the same extent in each case as 
the land so charged must be set out under the 
■direction of the judge in chambers : — That, as 
to t,he larger rent -charge, there must be a decla- 
ratiem as to what it consisted of, and, further, 
that, as to the arrears of the rent-charges, there 
must be an order made for pa.yment. Searla v. 
Me, 61 L. T. 186 ; 37 W.R. 730. 

Proof on Winding up — Land in Possession 
of Liquidators.] — An unregistered company 
were moi’tgagees .in. possession of land subject to 
ri rent-charge created by deed. The com- 
pany was wound up under s. 203 of the Com- 
panies Act, 1862, and the liquidators for some 
time paid the rent-charge. Then, finding 
that the annual value of the property was not 
oqnal to the rent-charge, they obtained leave 
from the court to get rid of the land, and gave 
notice to the tenant in occupation of the land and 
to the owner of the rent-charge that they re- 
pudiated the land. The owner of the rent-charge 
churned to prove in the winding up for arrears 
wiiicli had accrued since the repudiation : — Held, 
that the company were onlj" liable so long as they 
were owners of the land ; that the liquidators 
had sulTicienth^ repudiated the ownershi}) of the 
land, and that no subsequent claim could be made 
for the rent-charge. Thomaif v. SgVeeder (L. R. 
S Q. B. 368) explained and followed. Blaelthurn 
lienefit Building Society^ In re, Graham, E<r 
•parte, .59 L. J., Oh. 183 : *42 Ch. D. 343 ; 61 L. T. 
^'745 ; 38 W. R, 178 ; 2 Meg. 1— C. A. 


Beceiver,] — If a purchaser of the legal estate 
in lands, subject to an equitable rent-charge, 
refused to pay the rent-charge, a receiver wdll 
be appointed. Britoliard v. Fleetwood, 1 Mur. 


contribute parties defendant, to sho-w cause wliy Interest.] — It is a general rule that where a 
they shouhl not contribute. Arum., Cary, 23. party is prevented by court from ])roceeding to 

Bee also Chrktie v. Barher, supra. establish his right at law, it is the duty of the 

court to see no injury arise to him in consequence 
Taking Possession.] — Devisee of a rent-charge of its interference ; therefore, where an annuitant 
•out of lands, with power of distress, dies ; his was restrained by injunction from pro('eeding at 
executrix brings a bill for the arrears ; decreed, law to recover the arrears of rent-charge, interest 
that she may enter, and hold and enjoy till paid was allowed, O'Bonel v. Browne, 1 *Ball k B. 
the arrears. Foster v. Foster, 2 Tern. 386 ,* Pre. 2G2 ; 12 R. R. 31. S. P,, 6 Yes. 93 : 5 R. li, 226. 

€h. 122. See also 2 Y. & J. 73 ; 1 Yern. 74. 

Lien,] — The plaintiff was entitled to a Sale of Lands Charged.] — A sale of lands de- 

rent-charge created by a deed of 1778, which creed to raise arrears of a rent-charge granted 
■contained a power on non-payment to enter upon with powers of distress and entry, tLere being 
the premises charged, and receive the rents until nothing to distrain on, and them being twenty 
satisfaction of all arrears of the rent-charge, other concurrent rent-charges with like remedies, 
“together with all such 'costs, charges, and 26 Beav. 191 ; 28 L. J., Ch, 179 ; 

’.expenses as should be laid out and expended 4 Jur. (k.s.) 1214 ; 7 W. R, 35. 
by him, or occasioned ,by reason of the non- When land near Manchester w%as subject to a 
payment thereof.*” In _ 1844, the .rentrcharge cliicf rent, which, owing to the land being un- 
:being in arrear, and, the. propcrt^r dilapidated productive, had not been paid for more than 
_ to. be unproductive;" the plahitiff entered into twenty years, the court, in a suit for that pur- 
expend^, /.In repait^ : — pose by the persons entitled to the phief rent, 
onbtheil^^frlor.the - ordered the sale of the land for the payment'of 
all the aweara of the rent. Jlorion t. MdL 
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The grantee of a rent-charge secured by a 
term for years and a judgment, is not entitled to 
have the lands sold discharged of a lease made 
before suit, and after the grant of the rent- 
charire, where it did not appear that the lands, 
if sold subject to the lease, would not x>roduce 
sufficient to satisfy his demand, even though not 

enough to satisfy the incumbrances subsequent 

to his demand. Stanier v. JSishitt^ 3 Jo. & bat. 
4-17 ; 9 Ir. Eq. IL 9fj. 

The court has a discretion to order a sale ot 
land for the purpose of providing for aiuears ot a 
le^al rent-charge issuin.g out of the rents and 
prafits of such land, whether the corpus is or is 
Kot charged with the rent-charge. 

63 L. J., Gh. 627 ; [1894] 2 Ch. obi ; 
8 B. 413 ; 70 L. T. 684 ; 43 >1' . K. 92. 


Parties.]— Suit by a grantee of a rent- 

charge, on behalf of himself and twenty others, 
to raise the arrears by sale, sanctioned. White 

V. James^ supra. ^ i ^ i.- 

A rent-charge for a certain period ot time, 
in arrear, charged by an order made by tlie 
inclosure commissioners upon the inheritance 
of glebe lands of a rectory, under the provisions 
of the aeneral J^and Drainage and Improvement 
Company’s Act of 1849 (12 & 13 Viet. c. xci.), 
was, under the provisions of the same act, 
ordered to be raised by a sale of the glebe 
lands. In an action by the owners ot a 
rent-charge, in arrear, charged on glebe lands, 
for a declaration that they were entitled under 
the order made by the inclosure commissioners 
to a charge on the lands for the suras due and 
to become due of the rent-charge, and asking loi 
a sale of the lands, the ecclesiastical cornmis- 
.sioners were made defendants -Held, on de- 
murrer, that they w'ere not iiceessaiy partms. 
MtM Fimdv. Cradg, 51 L. J., Oil. 

363 ; 20 Ch. D. 208 ; 30 W. E. 463. 


have other remedies by, statute or otherwise. 
Cvpit V. Jackson, 13 Price, i2i ; M Clel. 4Jo , 
28 E P 735 

A biii in equity does not lie to recover a rent- 
oharge, for which there is a legal remedy, »oiely 
because of the difficulty of proceeding at law , 
the rule being that a party must “^0 05 
the legal remedy his deed provides tor mm 
imlesshhat is defeated by fraud, or rendered 
insufficient by some .coidmgenoy. J- 

JacTtsoa (supra), and other cases on tps subject 
observed on. Iloherts v. Hughes, Beat. 4 ^ • 

Where an annuity deed contamed a covenant 
to pay a rent-charge, and for a further 
of it, and the gj-autor becoming insolvent, ques- 
tions arose as to the applicability of rents receiml 
by his assignees to discharge arrears, and a 3^^ - 

ment and execution was had tor some past gales 
on which questions of satisfaction were raised, 
Ld the siignees submitted to the appoint- 
ment of a receiver in a suit founded on t^o 
deed, who brought a fund court 

that these circumstances gave jurisdiction to 

entertain the suit. J/;. 

Bill in equity lies for payment of an entire 
rent out of a manor where there are no <Iemesne 
lands on which to distrain. But it; seems that 
the lands must be indisputably gi’e^ter Milue 
than the rent. Zeeds QZuke) v. Fotvell, 1 I es. 

A bill in equity does not lie to recover the 
arrears of a rent-charge, unless it 
that there are circumstances which 
leo-al remedies useless or very dithciilt. Hady 
Fitzgerald, 12 Ir. Eq. E. 273 fci. l\, Peme^ 
fathers, Stephens, 11 Ir. Eq. K. 61. ^ ^ 

‘ The several authorities respecting bills h.)r 
annuities and rent-charges reviewed and observed 
on. Ih. 


Proceedings in Equity.] -Where the deeds by : 
which a rent-charge was granted were lost, and 
the rent had been paid twelve years, equity 
decreed the arrears and future payment to he 
secured. Collet v. Juqnes, 1 Ch. Cas. 120.^ 

The court will entertain a suit to raise the 
arrears of a rent-charge, although the plaintilt 
may appear by his bill to have lull legal 
remedies. A-heanw y, 0^ Callagliati, Haj. & J. 
339. 

The augmentation of vicarage by yearly qiay- 
ments of corn and money out of rectory, is a 
charge on rectory impropriate, into whose hand 
soever it shall come. Where vicar brings bill 
for arrears of certain annual xiayments issuing 
out of im-propriate rectory, ho shall recover 
against the iinjiropriator, though a considerable 
time has elapsed between the commencement ot 
arrears and impropriator’s possession : but pur- 
chaser, with notice of such claim, pending such 
suit, shall only account ^^r arr^rs after his 
possession. Coohe v. Sum, 2 Bro. P. 0. 1J4. 

Arrears of annuity chargeable by deed (a 
marriage settlement) on land, or a rent-chaije : 

Held, to be recoverable by bill in equity, nled 

by personal representatives of grantee against- 
son of gi'antor, the devisee of estate, although. 
■ powers of entry and distress, and a right, to 
permanency of rents, &c,, in satisfaction , of 
annuity when in arrear, were expressly 
and taferved'-' to "grantee, hy.fthe^deedq. Aha 

, ' ’ althbhgli the right to those remedi^.;;p:ay^hge 
' devolved -on the representative,;’.'^or,:jhe;^.npip 


Parties.]— Upon a bill for equitable relief 

as to a rent-charge, all the persons whose estates 
are liable must be parties. The rule dispensed 
with under circumstances, making it impractic- 
able, or highly inconvenient. Att.-Cefi. v. Jaofd- 
II Ves. 369. 


Lapse of Time and Statute of Limitations.]— 
See Limitations, St.atute of. 

, 4. Other Matters. 

Rent-charge not incident of fenure.^ Esdmle 
Y. Stepheuson, 1 Sim. & S, 122 ; 24 E. K. lul. 

Kent-charf?e in fee, granted out of gavel- 
kind land, shall descend in gavelkind. Mdwta 
V, Thomas, 1 Vern. 489. _ . i 

As to a fine of land, not barring a rent-charge 
issuing out of the lands. Wlutjield v. Fa'usset, 

; 1 Yes. 387. ’ , a. p 

Whether an annuity or rent-charge out ot liie 
profits of the New River Oompaiiy is to bear the 
Ml assessment to the land-tax, or is to have 
the benefit according to the proportion oi a 
reduction, in consequence of an assessment upon 
the profits of the company at an undervalue, 
quaere. The bill by the annuitant was dis- 
nitssed-, the' court refusing to rjuse an equity 
as to; the. profit arising .from disobedience to 

th^-act. Adair Y.'JFew Ricer Co,, 11 Yes. 4wJ. 

" Bight of Owner of, to Eestrain Waste hy 
..Owner of Land.]— A plot of land was conveyed 
‘-■to uses to ’'secure a rentrCharge, with powers of 
. 'distress -ent^y into receipt of the rents and 







RENTS AND PROFITS, 


Excess of AccumRlations.] — See Accumu- 
lation. 


Apportionment. ]—fe Apportionment. 

Income of Property pending Conversion.]- 
See Conversion-— Estate. 


Charges on and Directions to raise Money out 
of.]— E xecutor and Administrator- 
Portion— Power— Will. 


Of Tenant for Life.]— Estate. 

On Sales of land.]— Vendor and Pur- 

CHASER. 


Dnder Shifting Clauses.]— Vested, Con- 
tingent AND PUTURE Interests. 

In Gases of Posthumous Children .] — See Pos- 
thumous Children. 


EEPAIRS. 

;Bj 'lessee, L andlord and Tenant. 
Duty of Tenant for life.]— jSed? Estate. 


On Distress.] — It lay at common law for a 
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profits if the rent-charge should fall into arrear, 
and, subject thereto, to the use of the defendants’ 
predecessors in title. The defendants advertised 
for Side certain steam-boilers and machinery on 
the property. The owners of the rent-charge 
applic‘<i for an iiij miction to restrain the sale. 
The rent-charge was not in arrear : — Held, that 
the owner of a rent-charge is not in the position 
of a mortgagee, and cannot obtain an injunction 
to restrain waste by the owner of the land out 
of wlii<h the rent-charge issues. Sandenian v. 
Jiushton, 01 L. J., Ch. 136 ; 66 L. T. ISO. 

Eatahility of.] — An act for the commutation 
of tithes in the Isle of Man (18311) jirovided that 
there shall be paid annually, in lien of tithes, a 
certain aggregate sum, to be apportioned by way 
of rent-charge amongst those entitled thereto. 
An act to provide an asylum for lunatics and 
insane persons, after directing a valuation “ at 
their net armujal value, of all lands and all real 
estate,” piwided that “ as soon as the valuation 
is complete ” the tynwald court shall lay a rate 
on the proprietors of all lands and real estate 
according to valuation : — Held, that a rent- 
charge under the act of 1 839 was not liable to 
be included in such valuation, or ratable under 
the act of 1860. Ingram v. Brbiliwater^ 44 
L. J., P. G. 83 ; 32 L. T. 746. 

And see Eate.s and Eating. 

Bight of Voting.]— Election Law. 

J. M. 


REPLEVIN. 


County Courts Act, 1888, ss. 133-137. 

1. When Ma'nitainahle ^1^0. 

'I. Practice vh Suj)crior Court, 

3. Practice in County Cottrt. — See County 

Court. 

4. Bcpltvhi Bond,See Countv Court. 

1. When Maintainable. 

Por (roods Wrongfully Taken.] — Re])levin lies 
in all cases where the goods of a party have been 
wrongfully taken, and he is desirous of getting 
them again ; and, consequently, it may be 
brought to recover goods seized in execution, or 
under a distress warrant issued by a justice of 
the peace in a case where he has no jurisdiction* 
George v. Chambers, 2 D. (N.S.) 783 ; 11 M. &. W, 
149 ; 12 L. J., M. 0. 94 ; 7 Jur. 836, 

But it is not maintainable unless there has 
been a taking of the goods out of the possession 
of the owner. Mennio v. Blalie, 6 El, A BL 
842 ; 25 L. J., Q. B. 399 ; 2 Jur. (N.S.) 953 : 4 
W. E. 739. 

F., being in possession of the plaintiffs goods, 
not as his servant, but as bailee with a special 
property, delivered them to the defendant with 
intent to give him a lien against the plaintiff ; 
and the defendant peaceably and bona lide took 
possession with this intention, but had no lien,, 
and had no riglit to detain tlie goods, as against 
the plaintiff. The plaintiff demanded the goods,, 
and, being refused, brought replevin : — Heldj. 
that there had been no taking changing the 
possession ; anrl that though the plaintiff could 
have recovered in trover, or detinue, replevin did 
not lie. Ih. 

Writ of replevin does not lie, unless there has. 
been a taking of the goods out of the possession , 
of the person who sues it forth. Chamherlabi^ 
B-x parte, 1 Sch. A Lef. 320, 

But it lies upon any taking, and not merely 
upon a distress. Ih. 

To warrant a party in issuing a writ of - 
replevin, he shcaild have been in clear and 
unequivocal possession of the thing replevied, at 
the time of the alleged taking. Comerford v* 
Blalie, 2 Ir. Eq. E. 176. 

Eeplevin lies only where goods are unlawfully 
taken, not where they are simply detained by a 
party to whom they have been delivered upon a 
contract, Galloway v. Bird. 12 Moore, 547 ; 4 
Bing. 299 ; 5 L. J. (O.S.) C. B. 180. 

It lies in every case of an alleged wrongful s 
taking of goods. Allen v. Sharp, 2 Ex. 352 : 17 
L. J., Ex. 209. 

Bo -where goods have been unlawfully taken,, 
though not as a distress, and therefore when H. 
and B. were sued in rc})levin for taking a horse 
under a claim of property by A., who alleged 
that the horse had been stolen from him, and B» 
had acted in the transaction only as a constable : 
— Held, that the action was maintainable. McUor 
Y. Leather, 1 El. A Bi. 619 j 22 L. J., M. 0. 76 ; 
17 Jur. 709. 

A writ of replevin, issued to get back possessions 
of papers taken wrongfully, but not by w^ay of 
distress. Anon,, 1 Moll. 390. 

Application to <][uasii a writ of replevin issued 
to try the right to stop goods in transitu, refused* 
Purrell v, Beresford, 1 Bail A B, 328. 
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wrongful detention of goods taken under a lawful 
distress. Eca/ns v. Elliott.! 6 K. k. M. 606 ; 5 
A. & E, 142 ; 2 H. k W. 2B1 ; 6 L. J., K. B. 259. 

Eeplevin is maintainable against a person who 
imprrjpeii}’ issues a warrant under which another’s 
a-oods arc distrained. Jo7ies y. 5 Ex. 

862; 20 L. J., M. .C,11. ,, ' 

The 24 Geo. 2j c. 44, s. 6, as to previous 
demand of the w'arrant, and the 2 & 3 Yict. c- 93, 
,s. 8, and the 1 & 2 Will4, c, 41, s. 19, as to notice 
of action, do not applj^ to replevin. Crai/ v. 
Mattheivii^ infra. 

Where a magistrate has competent jurisdiction, 
and adjudges, and, on refusal to pay, issues a 
%vaTrant of distress, and sale, the goods taken 
under it are not rcple viable. Wilson v. Weller, | 
1 Br. & B. 57 ; 3 Moore, 294. And see Wootton \ 
Y. Harvey, 5 East, 75 ; and Mew v. I/aseawn, 14 i 
East, 605. 

A person having brought replevin for goods 
levied under a warrant of distress for an assess- 
ment made by a special sessions under the High- 
ways Act (1.3 Geo. 3, c. 78), s. 47, on the ground 
of the premises for which he was assessed being 
situate without the towuiship which was liable 
to repair the road, the court refused to set aside 
the proceedings. FeyiUm v. Boyle, 2 Bos. & P. 
(X.R.) 399 : 1 Tannt. 344, 

Eeplevin may be maintained for goods dis- 
trained under a warrant from commissioners 
authorised act of parliament to levy rates for 
specific local purposes, with power of distress. 
Att.-Gen. Y.Bvoion, 1 Swanst. 304. 

Eor Bent.] — If a landlord distrains for 

more rent than is due, the tenant’s course is to 
tender the amount really due, and if tlie landlord 
refuses to accept that sum, to replevy the goods 
and try the disputed, question of "amount in 
replevin. Glyn v. Thomas, II Ex. 870 ; 25 L. J.., 
Ex. 125 ; 2 Jur. (I^r.s.) 378 ; 4 W. R. 363-— 
Ex. Ch. B. r., French v. Phillips, 1 H. & N. 
564 ; 26 L. J., Ex. 82 ; 2 Jur, (E.S.) 1169 ; 5 
W. E. 114— Ex. Ch. 

neither the removal of a distress for rent from 
the demised premises after five days, nor an 
•appraiseiiient of the distress, takes away the 
tenant’s right to replevy, Jacob Y,2Cmj, 5 Taunt. 
451 ; 1 lilarsh. 135 ; 15 B. E. 550. 

If the goods remain unsold, the tenant may 
replevy after five days. Atum., 1 Chit. 196. 

Eor Poor Rates.] — When a party is rated 

in respect of property not in his occupation, he 
is not bound to appeal, but m.ay replevy any 
distress for such poor-rate. Bristol Overseers v. 
Tidbit. 3 N. & M. 859 ; 1 A. & E. 264 ; 3 L. J., 
M. 0. 71. 

But when a party is liable to be rated, 
his mode of impeaching the validity of the 
rate is by appeal, and not by replevin, jlih?*- 
Hiall V. 'Pitman, 2 M. & Scott, 745 ; 9 Bing. 
595 ; 2 L. J., M. C. 33. 

Eeplevin lies for goods improperly taken for 
■poor-rates, even though an appeal against the 
poor-rate has been disallowed by a court of 
quarter sessions, acting within its jurisdiction. 
Mhy^ymey By. r. Price, 16 L. T, 394. 

In replevin on a distress for a poor-rate under 
43 Eiiz. c. 3, the treble damages given to the 
defendant by s. 19 are thrice the amount of the 
damages found by the jury. Netmnan v. Bar- 
nard, 3 M. & Scott, 738,; 10 Bing. 274. 

The court refused to stay the proceedings on a 
judgment of non pros, in such an action, on 


payment of the single amount of the rate, thrice 
the charges of the levy, and the costs. I h. 

Semble, that where * anyone is rated for 
premises in his occupation, and for others which 
are not, the whole rate is a nullity, and an action 
of replevin is maintainable. X. F. 1 V. B y. v. 
Buekmaster, Ai L. J., M. 0. 29 ; L. E, 10 Q. B. 
70 ; 31 L. T. 835 ; 23 W. E. 160. 

It lies in the case of goods taken under a 
! warrant of distress issued by a justice to enforce 
payment of the costs ordered on an apj^eal against 
, a poor-rate, under 12 &: 13 Yict. c. 45, s. 5, and 
11 ct 12 Yict. c. 43, s. 27. Gay v. Jlatiliews, 
4 B. & S. 425 ; 33 L. J., M. 0. 14 ; 9 Jur. (x.S.) 
716 ; 8 L. T. 674 ; 11 \Y. E. 922— Ex. Ch. 

2. Peactice in Supeeioe Couet. 

Declaration.] — In a declaration for taking 
goods, the description, number, and value of 
them should be stated with certainty. Pope v. 
Tilnian, 1 Moore, 386 ; 7 Taunt. 642 ; 18 E. R. 
622. ■ 

Where a declaration docs not sufficiently 
specify the goods and chattels, and the pdace in 
which they are taken, the defect is cured by an 
avowry, justifying the taking of the said goods 
and chattels in the said place, even though the 
avowry is a bad plea. Banhs v. Anqell, 3 H. & 
P. 94 ; 7 A. & E. 843 ; 7 L. J., Q, B. ‘l09 ; 2 Jur. 
657. ■ 

A declaration as follows : “ A. B. sues C. D. 
for that the defendant, on land in the occupation 
of the plaintiff, in the parish, ckc,, called &c., 
took the goods of the plaintiff (that is to say), 
six wheat-ricks, and unjustly detained the same 
against sureties and pledges until, ko., vdiereby 
he has sustained damage, and he claims 100^.,” 
is a declaration in replevin. Gay v. Jlatfheivs, 
4 B. &; S. 425 ; 32 L. J., M. C. 5S‘; 9 Jur. (N.s.) 
716 ; 8 L. T. 674 ; 11 W. E. 922— Ex. Ch. 

In an action for selling goods which had been 
replevied, the declaration ought to contain an 
averment that the defendant knew that the 
goods had been replevied. Alounsey v. Baioson, 
1 N. & P. 763 ; W., W. k D. 283 ; 6 A. & E. 
752 ; 6 L. J., K. B. 251. 

Pleas — 2fil hahuit in tenementis and Pay- 
ment.] — Nil habuit in tenementis is no plea in 
bar to an avowry under 11 Geo. 2, c. 19, s. 22. 
Sullivan v. Stradling, 2 ^ViIs. 208. 

A plea to an avowry for a distress for rent in 
arrear, “ that before the lessors had anything in 
the premises, and before they (claiming title 
under a pretended agreement between them and 
A,), demised them to the lessee, A. had mort- 
g;iged them in fee to B. ; that the mortgage 
being forfeited, and notice of the forfeiture 
being given to the lessee, and he having been 
required to attorn, did attorn to B., when he 
distrained for the rent, which the lessee paid 
him to prevent the goods from being sold under 
the distress : — Held, that such plea amounted in 
substance merely to a plea of nil habuit in tene- 
mentis. Ahhome v. Gomme, 9 Moore, 130 ; 2 
Bing. 54 J 2 L, J. (o.s.) 0. P. 118. 

To an avowry of a distress for rent, the 
plaintiff pleaded, that before defendant had any 
interest in the premises they were mortgaged in 
fee ; that the mortgagor remained in possession, 
and demised to the defendant ; that the defen- 
dant, the mortage - money being still due, 
demised to the plaintiff; that afterwards, the 
.mortgage-money, being still due and inter^t 










EEPLEVIN 


]x*Jng also in arrear* the mortgagee gave notice 
to the plaintjft* to pay the 14i(. to him instead of 
to the defendant, and threatened, in case of non- 
payriumt, to put the law in force, and was then 
alxjnt to put the law in force, wherefore the 
plidnti'i! necessarily paid that sum to the mort- 
gagee, and so the said sum was not in arrear 
Heid, that the plea was good, being a plea of 
payraent, and not of nil habuit in tenemento ; 
that it was not bad for setting out the circimi- 
stanees of the payment. Johmim t. Jones, 1 
P. & D, m ; 9 A. & E. 809 ; 8 L. J., Q. B. 124. 

A jdaiiitiff may, in bar to an avowry for rent, 
].tlea<l a compulsory payment to the ground 
landlord or other incumbrancer having claims 
paramount to those of the immediate landlord 
maldiig the distress, Jones v. Morris, B Ex. 
'742 ;■ 18 L. J., Ex, 477. 

Kon cepit,] — Non cepit does not put^ the 


Held, secondly, fiiat tlie issue on riens in arrere 
must also be found for the defendant, since, if 
the facts proved ninoiinted to a defence, they 
ought to have been made the subject of a special 
plea. Ih, 

To an avowry for rent a plea in bar of payment 
to a ground dandlord or other incumbrancer 
amounts to a plea of riens in arrere, and should 
be so pleaded. Jones v. Morris, 3 Ex. 742 ; IS 
L. J., Ex. 477. 

Under the issue of riens in arrere, the plaintiff 
cannot controvert the holding as claimed by the 
defendant in his avowry. JliU v. Wright, 2 
Esp. 669. 

Infancy.] — A plaintiff may plead in bar 

to an avowry or a cognisance that he did not 
hold as tenant, and that there was nothing in 
arrear, with a plea of infancy. Wilson v. Ames^ 
1 Marsh. 74 ; 5 Taunt. 340. 


plaintiff to proof of property. Dover v.'MaioUngs, 

Under non cepit, a defendant, under 5 & 6 
Will 4, c. 7G, ss. 76, 133, may show that he was 
a constable appointed for a borough, and took 
the goods within the county wherein the borough 
is situate, but without the borough, on a charge 
that they had been stolen. Mellor v. Leather, 

1 El. <2 Bl 619 ; 22 L. J., M, 0. 76 ; 17 Jiir. 709. 

Non tenuit and Biens in arrere. ]— Evic- 
tion by the superior landlord may be given in 
evidence under non tenuit. Hoperoft v. Kegs, 

2 M. &c Scott, 760 ; 9 Bing, 613. 

Where a statute of limitations extinguishes 
the right, and does not merely bar the remedy 
the defence, under such statute, need not be 
pleaded specially, and therefore, in replevin, 
evidence of the lapse of twenty years, under 

3 ic 4 Will. 4, c. 27, ss. 2, 3, 34, since the last 
payment of rent, may be given under a plea in 
bur of non tenuit. De Bemivoir v. Owesi, o Ex. 
166 ; 19 L. J., Ex. 177— Ex, Ch, 

Proof of payment of rent to the avowant is 
prirad facie evidence that he is the owmer of the 
land ; but where the plaintiff did not originally 
receive the possession of the land from the 
avowant, it is competent to the plaintiff to 
rebut the title of the avow^ant by showing that 
he paid rent under circumstances which did not 
entitle the avowant to the rent ; and such 
evidence may be given on the issue of non 
tenuit, JRogers v. Pitcher, 6 Taunt. 202 ; 1 
Maish. 541. 

Avowry for a quarter’s rent in arrear. The 
defendant was mortgagor in possession, having 
mortgaged to H. in 1834. The defendant, in 
1838, demised the premises to the plaintiff, at 
an annual rent, payable quarterly, and in 1840 
he gave H. an authority to receive the rent of 
the premises, described as occupied by the plain- 
tiff, and belonging to the defendant. H. com- 


Tender of Bent and Expenses.] — Eeplevin 

for taking and detaining cattle. Avowry for 
rent in arrear. Plea, that, after the taking and 
before the impounding, the })laintiff tendered the 
rent and expenses. On special demurrer, for 
that the plea did not go to the taking, but only 
to the detaining r — Hell, a good plea, the tortious 
detention being a taking. Dvans v, Mliot, 5 
A. & E. 142 ; 6 N. & M. 606 ; 2 H. & W. 231 ; 6 
L. J., K. B. 269. 


rent in arrear, that the plaintiffs held the premises 
in which, &c., as tenants to A. Plea, that A. 
demised the premises to the })laintiffs for all the 
residue of his interest in the same, and that A. 
ha{I not any reversionary interest in the same. 
The defendant replied — a power of distress given 
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A (lefundant liaving made cognisance for rent ! 
sc:ryice as bailiff of A., B. and 0., who were law- 
fuilv possessed of a manor of which the locus in 
(I'a-r was parcel, and holden at a certain vent ; 
the plaintit replied, that A., B. and C. were not 
seised in their demesne as of fee of the manor^; 
field, bad. Bulplt v. Clarke^ 1 Bos. & P. (N.K.) 56. 

In 'replevin for taking a stranger’s cattle for 
rent in arrear, a plea, that the cattle were not 
levant and couchant in the close, in which, &c., 
is bad, for not showing the circumstances under 
which the cattle came upon the close, so as to 
entitle them to be privileged from distress. 
Jonen V. Powell, 8 D. & LI il6 ; 5 B. & C. (34-7 ; 4 
L. J. (o.S.) K. B. 231. 

In replevin for taking three steers, the defen- 
dant first made cognisance as baihif of a lord of 
a manor, that the locus in quo was a common 
within it, and that the jurors at a court-leet 
made a regulation or by-law, that no^ person 
should keep any steer on the common, after two 
years old, under the penalty of 20<s*. a head for 
each of such cattle ; and that by another custom, 
if the sum directed to be paid by way of penalty 
for a breach of such regulation was refused, a 
distress might be levied ; that as the steers, being 
more than two years old, were depasturing on 
the comnion, he took them in the name of a 
distress ; and, secondly, that he distrained them 
damage feasant. The plaintiS pleaded to the 
second cognisance that he was entitled to right 
of common, as being seised in fee of a messuage ; 
and that he turned the steers in question, being 
less than two years old, to wit, one year old, on 
the common to depasture : — Held, that the first 
cognisance was bad, as it did not state that the 
distress was taken for the penalty, or that the 
piaintifi; refused to pay the same. Clears v. 
Stevens, 2 Moore, 464. 

Held, also, that the plea to the second cog- 
nisance was bad, as it did not state that the 
steers were less than two years old when they 
were distrained. lb. 

An avowry was made in respect of a right of 
common claimed by a corporation, under a grant 
from Be Vesci. The plaintiff pleaded that the 
corporation had been accustomed to appoint a 
reasonable number of herds, for superintending 
the common and beasts on it ; and also to 
apv'oint, for the pains of each herd, a reasonable 
and proper number of stints of each such herd 
to be depastured upon the common : — Held, 
sufficient after verdict. PJlUott v. Hardy, 3 
Bing. 61 ; 10 Moore, 317 ; 3 L. J. (O.S.) 0. F. 153. 

M^cre the claim of a plaintiffi was founded on 
a custom to demise a right of common appur- 
tenant without deed, and he pleaded a custom to 
demise the right of common generally, and a 
demise according to the custom : — Held, that, 
even supposing "such a custom to be pod, the 
plea was bad on the face of it, without alleging 
a custom to demise without deed, in lieu thereof. 
Lablibury v. Arnold, 8 Moore, 72 ; 1 Bing. 217 ; 
1 L. J. (o.B.) C. F. 71 ; 24 E. E. 603. 

,, ■; Default iii ■ delivering Defence — Action' on 
' ’ Dieplevin Bond — Judgment.] — If, in an actiqn]on 
a replevin bond, the piaintifi, instead of^ claim- 
ing damages, claims the amount for which, the 
bond is given, and becomes entitled to judgment 
' by default, his proper course is to enter final 
judgment under Ord. XKIX. r. 2, and not in- 
terlocutory judgment under, r.' 4 of ..that order 

‘ , .4/^ T T Tj'w jIQA . K. TV tUT 
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Avowries and Cognisances---- Assignment of v: ;; 
Cause.] — A man may profess to distrain for 
one cause, and may avow for another, if a good 
one ; and where avowries (admitted by a plea, 
in bar to be true) showed that a defendant had . 
a good cause for distraining as he had done, it 
was immaterial that he had, when distraining, as- 
signed an invalid reason for the distress, 

Ups V. Whltsed, 2 El. Sc El. 8G4 ; 29 L. J Q. B- 
164 ; 6 Jur. (N.S.) 727 ; 2 L. T. 278 ; 8 W. E. 494. 

By whom—Executors.]-— Where ap dis- , : 

tress was made by the comniand and in the- 
name of a landlord, but he died before the dis- 
tre.ss was actually made Held, that the bail! ft 
might make cognisance as the bailifi of his pe- 
entrix, under 32 tien. 8, c. 37, s. 1, who ratlficci 
the distress, although before probate, IVUte- 
head v. Taylor, % P. & D, 367 ; 10 A. & E. 210 ;. 

9 Ii. J., Q. B. 65. 

In replevin for taking the piaintiffVgoods the 
defendant made cognisance as bailiff of an 
executrix, for arrears of rent incurred in the 
lifetime of the testator Held, that sueh 
avowry need not set out the title of the testatoiy 
nor show that the executrix was entitled to 
distrain under 32 Hen. 8, c. 37, s. l ; and that, 
at all events, it could not be objected to altei’- 
verdict. Alartin v. 3 Moore, 608 ; 1 

Br. & B. 279. ; ( ^ . 

All avowry by executors of E., that the piain- 
tifi for all the time during which the rent was 

accruing due, and thence until and at the time 
when, &c., and until and at the death of F., held 
the place in which, &c., as tenant to F. in his 
lifetime, under a' demise made to him at a 
yearly rent, payable quarterly, and because two 
years’ rent due from the piaintifi to F. in his 
lifetime remained unpaid to him or Ms exe- 
cutors, and because the piaintifi remained in 
possession of the place in which, &c., from th8^ 
death of F. till the time when, fee., the exe^ 
cutors of F. well avowed the taking : -— Held,, 
that such avowry was sufficient wd thin II Heo. 

■2, 0. 19,. -s. ..22,and"32 Hen... 8, c.;:S7,..s. 
might be supported. Stamford y. Sinclair, 
Moore, 376 ; 2 Bing. 193 ; S B. J. (o.S.) G. F. 247. 

Administrators.] — In replevin for taking- 

the plaintiff’s goods, the defendant avowetl 
under 32 Hen. .8, c. 37, as'iadministratrix 'oC A.v, ■ 
Avho was seised in fee ; that B. held the premises 
as tenant to him by virtue of a detnise ma<le to 
him- at and under a: certain yearly rent ; and 
that because a sum for rent was due to A., at 
the time, of his death, from B., and still in ar- 
rear to the defendant, she, as administratrix, 
well avowed the taking of the goods in the 
premises, in wdiich, &c., the same being charged 
with the payment of rent to A., and con- 
tinuing in possession of the plaintiff as tenant 
to B. ; it appearing that B. was possessed of the- 
premises by virtue of a lease for twenty-one- 
years, it was objected that the defendant was. 
not entitled to distrain under the statute, and 
that the, avowry was bad ; but the court held., 
that as the tenancy did not appear to be for 
^years, and. that as it was unnecessary for the de- 
fendant to show* how the plaintiff became entitled' 
to or held the' premises, the avowry was sufficient. 

2 Moore, 48 ; 8 Taunt. 159. 

Joint-Teuauts ' and Tenaijat^ in OoiimOE.]' 
MW. ^ — “An avowry by one of several co-heirs in gavel- 

trSi sjkind, in his om right; with a oognisanco as 
fs, ■#. B. 370.' V ' 'v- ' of &e other eo-heira, is snftioient, without 



r 1 C" Si, 

, /,tt'«S.».)Wf''l-21/.ir,i B3E.98. ", 


:avfriin£? an aiitiioritY to disti’ain from the other } An avowry at common law for rent due be- 
-eo-heirs: Zre t. Shepherd, 5 Moore, 297 ; 2 | fore, but distrained for after, the determination 

Br, & B. m ; 23 B. E. 516. | of^ a lease by notice to quit, ^is not good. 

One tenarit in common cannot avow alone for j IJlIliams v. Sfrren-, 9 Q. B. 11 ; lo L. J., Q. h, 
taking cattle damage feasant, but he ought also 321 ; 13 Jur. SOI. _ 


to make cognisance as bailiff of liis companion, 
{jaVeij V. Spearman, 2 H. Bl. 386 ; 3 E. E. 120. 

Husband and Wife.] — A husband may 

■avow iiihh own name for rent due in right of 
his wife. Graremn* v. Woodiwuee, 9 Moore, 11 S ; 
2 Bing. 71. 

An avowry for a rent-charge devised to A., 
the wife of Ik, may be made by B. and A. in tlie 
right of A. Wynne y. Wynne, 2 Scott (K.ii.) 278 ; 
2 "Man. A' a. 8 ; 10 L, .L, C. l\ 23 ; 4 Jur. Mil. 

So, although the rent-charge issues out of a 
term of years, Ih. 

A wife had, at the time of her marriage, the 
equity of redemption of land, which was then 
•settled to her separate use. She was permitted 
to enjoy the property ; and she and her hus- 
brrntl '(or he in her name), let it, she receiving 
the rents until she died. The husband then 
distrained upon the tenant for rent subse- 
quently accruing : — Held, that it was not lawful 
for him to do so, and that he was liable in 
replevin. Jloioe Scarnott, 1 H. & K, 723 ; 28 
L. J., Ex. 325. 

Form and Sufficiency of.] — In an avowry 

on 21 Hen. 8, c. 19, the defendant must all(‘ge 
in tlie avowry that he is seised of the lands in 
which tkc. Banlis v. Angell, 3 N. & P. 91 ; 7 
A. E. 813 ; 7 L. J'. Q, B.' 109 ; 2 Jur. 657. 

in an avowry on 11 Geo. 2, c. 19, the defen- 
dant must sliow a privity existing between 
himself and the tenant on the land ; and it is 
not sufficient to state that certain persons un- 
known are tenants to the defendant, under a 
demise by k.. to W., the unexpired term of 
winch had vested in these persons unknown. Ih. 

When a defendant avowed that certain per- 
sons, to the tenants unknown, held the close in 
which Ac., as tenants to the defendant, under a 
demise from A. to W., for a term unexpired ; 
and that, the interest of W. in the term had 
come to the said persons unknown ; and that 
the rent was in arrear to the defendant Held, 
that 1 he avowry was not good under either of 
the above statutes, or under both of them taken 
together, i?;. 

It is not necessary to aver that the rent still 
remains due. Clarhe v. JDames, 2 Mai'sh. 386 ; 7 
Taunt. 72. 

It is not necessary that an avowTy for rent 
should allege in precise terms that the plaintiff 
was tenant to the avowant ; if the fact of the 
tenancy can be collected from the whole of the 
avowry, it is sufficient. In7ies v. CHynJmi, 5 M. 

& P. 63 ; T Bing. 265; 9 L. J, (O.S.) G. P. 90. 

Although a landlord may avow generally for 
rent in arrear, yet the terms of the contract 
under ’which the tenant holds must be truly 
stated in the avowry. PMlpott v, BoWinsm, 3 
' M* & P* 320 1 6 Bing, 104 ; JX. X(O.S.) C. P. 218. 

In a cognisance by a bailiff, for double rent, ! 
under II Geo. 2, A 19, s. 18, the terms of the 
v'si : tenancy and of the 'notice tO' qn|t should be so 
'’showh that th 0 ‘ tenant’s ' pow'er to determine 
the tfeiwoy by notice to nis' todicrd for that 
/purpose, 'V and the sufficiency, in’ law, of the 


111 replevin against an assignee of the rever- 
sion of part of the pinmiscs demised, the defen- 
dant may avow- at common lawn stating the 
facts specially, and leaving tiie apportionment of 
the rent to be made by the juiw ; or he may 
avow ill the general form given by 11 Geo. 2, c. 
19, s. 22, as "upon a holding at a certain rent. 
And if he avows under the statute, for the entire 
rent, or with a deductiem from the entire rent 
greater or less than the proportion properly 
'belonging to his interest in the reversion, the 
judge may direct tiie avowry to be amended, 
either by converting it into an avowry at 
common law, or leaving it as an avowry under 
the statute, by describing the rent in con- 
formity with the proportional e value of the: 
respective particles or parts into wdiicli the 
reversion has been divided, lloherts v. Snell, 1 
i\Ian. '&'.G.'577. , 

An avowry that Henry 8 being seised in fee 
of a sh(./p, in wdiich, Ac., granted it by letters- 
patent to W. in tail male, at at annual rent. 
Averments tracing the relation to Charles 2. 
That Charles 2, by letters-patent, professing to 
act under 22 Car. 2, c. 6, s, 1, conveyed the rent, 

“ so far as aforesaid reserved,” without the rever- 
sion ill the shop, to trustees and their heirs, for 
ever, and that they convoyed it to the defendants 
and their successors for ever, wiiereupon the de- 
fendants became seised as of foe in the rent : — 
Held, that it was sufficient to aver in theavowTj, 
that tliG rent reserved became due and in arrear, 
without an express averment of tlie continuance 
of the estate tail. Semble, contra, by the Ex- 
chequer Chamber. YUjors v. St, Pa/uVs QUeanl), 
14 Q. B. 0U9 ; 18 L. J., Q. B. 97 ; 13 Jur. 256 ; 
in Exchequer Chamber, 14 Q. B. 920 ; 19 L. J., 
Q. B. 84 ; 14 Jur. 1017. 

Hold, that the avowry wms bad, on general 
demurrer, for not expres.sly averring attornment 
by the terre-tenant to the grant by the trustees, 
or that such grant was made after the 4 Anne, c. 
16, and the defect was not supplied by an aver- 
ment that the rent had been paid, not saying to 
whom, and not saying that the payment wiis in 
the life of the grantor, nor by* an averment 
following the statement of the grant by the 
trustees, “wiiereupon and wiicreby ” the 
grantees became and w'ere seised of the rent, and 
an averment that the rent was duo and in 
arrear to them. 1 1). — Ex. Ch. 

If a defendant pleaded hy way of justification 
of the taking, that he wuis possessed of a messuage 
with common appurtenant, and that the plain- 
tiff’s cattle w^ere damage feasant on the common, 
and concluded in bar without praying a return, 
it seems that such a plea wms bad* before 15 & 
16 Yict. c. 76, s. 67. IlawlilnsY. Mddes, 2 Bos. & 

P. 359. 

Semble, that a plaintiff will not be allowed 
to reply to a cognisance by traversing the facts 
of the tenancy, and the rent being in arrear, and 
also the authority to distrain as bailiff. Trent v. 
mrni, 9 Ex. 14 ; 22 L. J., Ex. 318 ; 17 Jur, 899 ; 

1 W. B. 481, 

Where a defendant avowed for rent due and 
in arrear at Martinmas, ‘‘to wit, the 23rd 
November”: — Held, Martinmas must be taken to 
mean new Martinmas, and the subsequent 'words, 
wit, the 23rd November,” being surplusage, 


EEPLEVIN. 


128 





KEPLEVIN, 


• ig the exclusive right to dig stone in a 
close, avowed distraining the cattle of B., 

- - ’ • ‘gilt of pasture there, as 

'iig broken the stones : 
ed that there was no fence to keep them 
‘ ■’ ‘- 3 guard or protect the 

Arreplied that he was not bound to 
-Held, that the replication was bad, 
JEmns^ 1 Taunt. 529 ; 10 R. E. 600. 

The court will not 
- payment of the rent 
ar together with all costs, though the 
were tendered before replevin, with costs 
up to that time. IlopHm v. Shrole^ 1 Bos. & Jr. 
*"58 3 

Nor upon payment of costs, on the application 
of the defendant. Jlodgliuisofi v. Smhson^ 3 Bos. 

P. 603. . , , 

Proceedings stayed after cognizance and plea 
ill bar, upon payment of costs of the action and 
distress, by replevying, and delivering up the 
replevin bond to be cancelled, 
special damage. Bankn v. Brand, 3 M. & b. 

In replevin on a distress for a poor-rate under 
43 Eliz. c. 3, the court refused to stay proceed- 
ings on a judgment of non pros, on payment ot 
the single amount of the rate, thrice the charges 
of the levy, and the costs. Newman v. Barnard, 
3 M, & Scott, 738 ; 10 Bing. 274. ^ 

Application for an injunction to restrain pi o- 
ceediiigs in replevin, and for liberty to redeem 
annuity and for a receiver. Micrtagli v. Crvogan, 

3 Moll. 117. ^ 

Court will grant injunction to restrain a land- 
lord from proceeding at law on an assignment ot 


A., havini 
certain cl. . . 
who had the exclusive rig 
damage feasant, for haviri: 

B. pleaded that there was - 
off, nor did of|ierwise^ 
stones, 
fence : 

ChuroMU v. 

Staying Proceedings, _ 
stay proceedings unless upon p; 


3oiild not be taken to explain that old Martinmas | 
^vas intended. Smith y. Walton, I M. & bcott, j 
li.sO ; 8 Bing. 235 ; 1 L. J., 0, P. 85. 

Allegation of Title.]— In avowries, the 

commencement of particular estates ^ nmst be 
diown ; as that such a one was seised in tee and 
demised, that the estate out of which it was de- 
rived may appear sufficient to support it ; 
because the seisin in fee may be traversed, and 
airv of the niesiie assignments are traversibie. 
V. SUhg, 1 Bro. P. G. 525. 

An avowry or a cognizance for rent admits the 
oropertv of the goods in the plaintiff ; but if the 
plaintiff’s plea subsequently shows the prq>erty 
of the goods to be in another, the plaintiff can- 
not main tain the action. Clarhe v. Baries, 1 
Taunt. 72 ; 2 Marsh. 3S6. 

A defendant avowed for rent in arrear from 
M., and also claimed the goods as being the pro- 
nierty of himself and another as assignees ot M,, 
ao'ainst whom a commission of bankruptcy had 
A verdict having been taken on the 


for arrears of a rent-chai'ge, granted by A., ^ an 
averment that he was seised in fee at the tnne 
of tiie grant does not necessarily imply that the 
land was not then under lease. But if a plain- 
tiff in replevin, being no party to the grant, 
wishes to prove that he is tenant under a demise 
made before the grant, he must plead that ynct 
•.specially. Juhnaon v. Fanlliner, 2 Q. B. 925 ; 2 
a&D. lS4; IIL. J., Q.B.193. 

A rent-charge is devised to A., so long as her 
ooiiduct and behaviour shall be discreet, and 
meet ivitli the approbation of S. The discrect- 
laess of the conduct and behaviour of A., and the , 
approbation of S., a, re conditions subsequent, 
compliance with which need not be averred in 
a plea alleging the continuance of the rent- 
charge. urine v. Wynne, 2 Bcott, (N.E.) 278 ; 
'2 Man. & G. 8 ; 10 L. J., C. P. 23 ; 4 3ur. 1114. 

:For Bamage feasant. ]— Replevin of cattle 

■taken in A. The defendant avowed the taking 
in A. under a demise of premises of which B. was 
parcel, and because the cattle were damage 
•feasant in B. he took tl.. — — 1 ^ 
through A. in 1_: 

Be well pleaded. 

‘ " B^Sillargrane v, 


with effect) has been suspended. BoimiaMr y 
jlA)a?’6v3 Price, 214. 

Trial— Bight to Begin.]— A defendant 
coomizance as bailiff of A. for rent in arrear, Xhe 
plaintiff pleaded that the distress was made ; 
within twenty years next after 
train accrued. The defeiidant replied, that^ 
distress was made;vwithin t\yenty5"ears nex^ 
the right to distrain accrued :-—-ITelcl, that the 
plaintiff should begin, inasmuch as the amynin- 

tiye was involved in his plea. Collier Y. Clerh,.:^>\ 
Q. B.'deP ^■9^Juf..■T68..' . , :■ ■ 

: A defendant; avowed the tahmg as a disHeas 
for an annuity. The plaintiff pleaded that no 
■ - ■ * y “ Th^defendanV avowed the taking memorial of the annuity was enrolled, i^eplica- 

in a; under a demise of premises of ^^Sut and 

^ and drove them witnesses, and of the parties by wdiom the an- 

1“^*: e-n ’ “■ “ skSS 

" ’ ‘ diat the defendants were owners and the considerations ; but 

prescribing that B. was not the only person by whom t^i c 
qua and avowini annuity was to be benehcially received buiie- 
joinder, that the memoiu^^^ did truly state the 

9 Wii« 958 ” name' of . the 'persons by whom the annuity was 

To an avowry for damage feasant in a certain to be beneficially ^^eceived, 
close, and a takhig of the cattle there and driving Hons ,:— Held, , ^he Vw' 

them along a road to impound them, plea in bar ^ ^ ^ 


An avowry, 
and occupiers of certain messuages, 
for common in the locus in r-"', 
damage feasant, is a prescription. 
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in l.edii, Colstom w IlenrolU, } 31. k Rob. T)/. per annum for so much annually paid liy tho 

*.j0| . " lessee to a third partly for the use of such road to 

If a defendant avows f<a’ mit arrciir, and the the preniises :■— Held, that this did not reduce the 
plaintiff replies rions in arrere, ho must bodu. rcseryatirui to per annum, so as to entitle 
Coopn' W J'jjphujton, 8 (^’ar. *jc V, 748. the plaintiff to a verdict on non tenuit. 

' If there is any affirmative issue on thejffain- v. 12 A. & E. oUd ; 4 P. A D, 157 ; 9 L. J., 

tiff, he is entitled to ])C"in. Curtis y. Wbeplur. Q. B. B‘J3. 

4 <’ar. A P. 108 ; IVL k 3h 108. Jamer v. Salter, An avoiyry stated a demise for two jmars, end- 
1 31. & ihffi. 501. on the 20th KSeptenibcr, 1842. On the trials 

There vms a cf'cTdsa.nee for rent in arrear. To an' attornment in writing, dated the 14th Octo- 
this tiieru were twn oleas, tlic one stating that an her, 1842, was given in evidence, by which the 
agrvfmnmt had been entered into lieTween the ])laintiff and others attorned tenants to the de- 
laiullord and tenant, and that the tenant was fetidant for such parts of the premises as were in 
subserinenrlv induced bv the landlord in enter their nrspoctive occupation, and agreed to pay 
int(» another agrecuaeiit ; which second agree- the rents set opiiosite to their respective names, 
nnmt was the ffianiK*. in the cognisance men- Opposite tlie defendant’s name was WTitten,. 
tionod ; and this latter agreement had boon “ Rent 55h, from 3Iichaclmas, 1840 ” :—TTeid, that 
abandoned by mutual consent before any rent the avowrjmvas supported by the evidence. Clad- 
became duo. The otbci plea ^y as similar, except uavi v. Pluuifr, 15 1j. J., Q. B. 79 ; Id Jut. 109. 
that it averred that the tenant was induced to An avowTy stated that the plaintiff held pre- 
enter into the second agreement by fraud. Pm- mises of the defendant at a certain rent, to wit, 
plication to the one, dcnving the abandonment ; the yearly rent of 80h ; and because a large sum,, 
and to tlic other, <Ienying the frami Held, that to wnt, 80h of the rent for a certain time, to wnt, 
the plaintiff had the right to begin. WiUla?iU-\. one year ending* on the 29th September, a.d. 
Thomas^ 4 Car. k P. 234, 1851. was due and in arrear ; and then justified 

the distress for rent in arrear : — Hold, that the 
Evidence— of Title.] — Letters of a party under date in the avown-y was material, and therefore 
whom a plaintiff in replevin does not claim, are that the avowTy was not supported by proof of 
inadraissiVffe to affect the title of the latter, some rent being due and in arrear for a former 
Jhdford V. Dillon, 4 Moore, 881 ; 2 Br. k B. 12. year, liosliruge v. Caddy, 7 Ex. 840 ; 22 L. 

And see Btthim v Dpimof, Gow*, 45. Ex. 15. 

Where a defendant made cognisance for two ^ , ,,,, ^ . 

rears atid a quarter's rent in arrear ; and alleged , Demand.] M here to a cognisance for 

that for a Ion? time, viz. for two years and a tent the landlord pleaded m oar a tender, and the 
quarter, erulini at Christmas, 1803, the plaintiff defendant rephed a suba^uont demand and 
held and onioyed the premises as tenant thereof to himself . Held, that the issue was 

to A., by virtue <.f a certain demise, &o. : to < ®“and by his agent. Pmm v. 

W'hioh the plaintiff pleaded in bar that he did 6 Hsp. Jo. 

not hold and enjoy the premises as temant to A. Of Tender.]— Avowry for rent for two 

by virtue of the .suiipo.sal demise ; it is suffloient years and a half. Piea.s, tender and non tenuit. 
to entitle the defendant to a yerrhet on such On the trial a holding from Michaelmas old style, 
issue, if he proves that the plaintiff held of A. tender after old Michaelmas, being proved? 

from the 23nl of December, 1801, and to recover —Held, that proof of a tender by the plaintiff of- 
fer two years rent, v.JmJer, 6 hast, 434 ; the amount of rent due in support of the first 

2 548. ^ ^ evidence for the defendant of the 

Huere A, had paid rent to B., the agent of C. holding, as stated in the avowry, nothing being 
and D., and the property for which the r«it was by the plaintiff at the time of the tender 
paid was .subsequently conveyed to C. and h., and about the terms of the holding, or the time when 
A. still paid the rent to B., but was nt.t informed the rent had become due. tiiigU v. HPJDouall, 
by the latter of the chaugc, and B. paid over the ^2 A. k E. 488 * 4 P. & D. 168. 
rent to C. and .E. : — Held, that the payment so ••«?... 

made w'as some evidence of the title of 0. and E. What a Variance.]— A plea to an avowry 

to the property, and that under such circurn- stated that only 16L was due for the rent, and 
stances there w'as no necessity (in replevin by then pleaded a tender of that sum ,* the proof 
against parties claiming under C. and E.) for the wa.s that only 15L 16^*. was tendered Held, a. 
proof of the coriveynnce to 0. and E. Jliteluns variance, though only the latter sum was proved 
Y. Thomimm, 5 Ex. 50 ; 39 L. J., Ex. 146. to be due for rent. John Y.J»nMns, 3 Tyr. 170 ; 

1 0. A M, 227 ; 2 L. J„ Ex. 83. 

Of Amount of Bent due.]— An avowryfor A defendant avowed for rent in arrear for a 

an increased rent on a demise for every acre of diveliing-house with the appurtenances, an<l it 


fr 
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If a dcfcTKlfint avows on the contract for IIOZ, 
rent, and proves a demise at 15.$. an acre, amount- 
ing to ml., it is a variance. Brown y. Scci/ce, 
4 Taunt. 320. 

Lien on (yoods.] — A i distrainor has no lien 
upon goods taken under a distress for rent and 
replevied, hut is left to his legal remedy on the 
replevin bond. BradyllY. Ball, 1 Bro. C. 0. 247. 

Measure of Damages.] — Certain goods be- 
longing to the plaintiffs having been taken 
under a distress for alleged arrears of rent, the 
plaiutitfs claimed damages under various heads 
in an action in the county court. One of these 
heads of damage was “ illegal distress,” and 
another was “ annoyance and injury to credit 
and reputation in trade” : — Held, that such 
damages are recoverable in an action of replevin. 
Smith V. Enright, 63 L. J., Q. B. 220 ; 69 
L. T. 724. 


Effect of.]— Judgment for the plaintiff in 

replevin is a bar to an action for damages for the 
.same taking of the goods in respect of which the 
replevin was brought. Gtbhs v. Cralhshanh. 42 
L. J., 0. P. 273 ; L. E. 8 0. P. 454 j 28 L. T. 735 j 
21 W. R. 734. 

Writ of Inquiry after.] — Where judgment 

is given on demurrer for an avowant, dfteen 
days’ notice of executing the writ of inquiry 
should be given to the plaintiff, as in the case of 
nonsuit on the 17 Car. 2, c. 7, s. 2. Burton v. 
Illcliey, 1 Marsh, 44 i ; 6 Taunt. 57. 

Where there was a nonsuit and retorno habendo 
awarded : — Held, that the avowant might exe- 
cute a writ of inquiry after a writ of second 
deliverance. Coogier v. Sherhroohe, 2 Wils. 116. 

A writ of inquiry was granted after a defective 
verdict in replevin of a distress for a poor-rate. 
Bewell V. Marshall, 3 Wils. 442 ; 2 W. Bl, 921. 



I Hew Trial.] — The rule that a new trial will 
not be granted for either party, when the sum 
given or recovered is under 207., does not apply 
in replevin. EdgsoyiY, Cardwell, L. E. 8 C. P. 
647 ; 28 L. T. 819. 

Verdict] — On an avowry, or a justification of 
a taking as a distress for the whole rent, a jury 
may find a verdict for the sum due upon an 
apportionment. Neale v. Machenzie, 1 Gale, 
119 ; 1 M. & W. 747 ; 6 L. J., Ex. 2G3— Ex. Cii. 

Judgment— Finality of.] — A judgment “ that 
the defendants have a return of the cattle, and 
recover their damages and costs assessed by the 
jury,” is good either as a judgment at common 
law, though the return is not adjudged irreple- 
visable, or as a judgment under 21 Hen. 8, c. l9, 
s. 3, which entitles the defendants to damages 
and costs. Gammon v. Jones, 4 Term Rep. 509. 

An avowry stated that the plaintiff held and 
enjoyed the locus in quo as tenant to the defen- 
dants under a demise made by them to him, upon 
and subject to the following rents, provisions, 
conditions and stipulations, viz. that the plain- 
tid; should not, during the tenancy, sell any hay, 
produced on the premises, off the premises, under 
a penalty of 2s. 6^7. per yard of the hay so sold, 
to be recovered by distress as for rent in arrear, 
and that the plaintiff, during the tenancy, sold 
800 yards of hay, contrary to the terms of the 
demise, by reason whereof a certain sum, at the 
i; rate of 2s. 6d. per yard, became due and recover- 

able by distress. Verdict, that the plaintiff held 
and enjoyed the premises upon the terms alleged, 
and that the value of the distress was 991. and 
the arrears were 547. Judgment, under 17 Car. 2. 
c. 7, s. 2, that the defendant do recover 547. and 
costs. It was admitted, that if the 2.?. 6d. per 
' yard was a penalty, the judgment given under 

17 Car. 2, c. 7, was erroneous ; and. on error to 
the exchequer chamber : — Held, that as the legal 
operation of the demise was to create a penalty 
recoverable by distress as for rent, but not a rent, 

;7 ' the judgment given under a statute of Charles 

r; could not stand, the distress not being for a rent, . 

Boimt V. Eorrest, 11 Q. B. 949, 962 ; 17 L. J., 
If f Q. B‘. 291 : 12 Juf. 560— Bx. Ch. , ' f 

II Moving fot.]— A defendant in replevin 

if was not' entitled to move for judgment as in case 

of a nonsuit. Shartrid-ge y. Miern, 5 Term Eep. - 


Death of Flaintiif before Avowry.]— Where a 
plaintiff dies after declaration, and before avowry, 
no retorno habendo can be issued. Outfield v. 
Corney, 2 Wils. 83. 

Costs.] — The 5 6 Will. 4, c. 76, s. 133, which 
enacts, that in all actions against any person for 
anything done in pursuance of the act, if judg- 
ment shall be given against the plaintiff, the 
defendant shall recover his full costs as between 
attorney and client, does not apply to actions of 
; replevin brought against magistrates to try the 
' validity of a distress for borough rates. Jozies v. 
Jolmson, 2 L. M. & P. 177 ; 6 Ex. 133 ; 20 L. J., 
M. C. 169. 

The 6 & 7 Will. 4, c. 71, s. 83, which empowers 
the owner of a tithe rent-charge to distrain for 
arrears, and “otherwise to act and demean 
himself in relation thereto as any landlord may 
for arrears of rent,” does not entitle him to the 
full costs substituted by 5 & 6 Viet. c. 97, s. 2, for 
the double costs given by 11 Geo. 2, c. 19, s. 22, 
in replevin. Neionham v. Bever, 7 D. k L. 253; 

8 C. B. 560. 

The 17 Car. 2, c. 7, s. 3, applies to a rent- 
charge as well as to a rent-service ; and the term 
“ full costs ” in the statute means ordinary costs, 
as between party and party. Jamieson v. Tre-- 
velyan, 10 Ex. 748 ; 3 C. L. E. 702 ; 24 L. J., Ex. 
74 ; 1 Jur. (JX.S.) 334 ; 3 W. R. 172. 

A defendant avowed for a rent-charge under a 
will, and the record was taken down for trial by 
both parties. The defendant succeeded, and his 
damages, &c., were assessed under 21 Hen. 8, 
c. 19, s. 3 :-r-Held, lirst, that the defendant was 
entitled to the costs of his record. Zh, 

Held, secondly, that he was not entitled to the 
costs of the distress incurred before plaint, Jh. 
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Conditions as to,] — See Condition. 


EES JUDICATA. 

See ESTOPPEL. 


EESPONDENTIA. 

See SHIPPING (INSTJEANOB). 
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REPRESENTATIONS 

See FEA.TID. 


EEVENUE. 

RESTRAINT OP TRADE. 

Contracts as to.] — See Contract. 


REPUTED OWNERSHIP. 

See BANKEUPTCY. 


RESTRICTIVE COVENANT. 

See COVENANT— LxVNDLOBD AND 
TENANT — VENDOE AND PUECHASEE. 


REQUISITIONS. 

See VENDOE AND PUECHASEE. 


RESCUE OF PRISONERS. 

See CEIMINAL LAW. 


RE-SETTLEMENT. 


See COMPEOMISE — FEAUD ■ 
MENT. 


SETTLB- 


RESULTING TRUST. 

See CONVEKSION— WILL — TRUST AND 
TEUBTEE, and Cross Eeferences there. 


EETAINER. 

Of Beht by Executor.]— E xecutor and 

xADM INISTRaVT 0 R. 

Of Solicitor by Ciient.] — See Solicitor. 


RETUBNING OFFICER. 

See ELECTION LAW. 


REVENUE. 

[BY JOHN MEWS.] 

A. TAXES A3NB DUTIES. 

I. Income and Property Tax. 
a. Lands, Tenements, and Hereditaments 

1 . JProi^erty and Persons Lialle^ 139 . 

2 . Allowances^ 141 . 

3 . 3tode of Assessment i 143 , 

4 . Might of Tenant to Bednet Tax^ 145 . 

5 . Procedure^ 147 . 

To, Annual Promts from Trade, &c. 

1 . Property and Persons LiaUe, 147 . 

2 . Ilode of Assessment, 157 . 

3 . When BeduetiUe, 163 . 

4 . Priority of Crown, 166 , 

6 . Mepayment, 160 . 

6 . Appeal from Assessment, 168 . 

0 . Public Office or Employment of Profit, 
168 . 

d. Penaltyfor not Allowing" Dednotion, 169, 
' e. Payment' without Deduction, 169, 

n. Inhabited House Duty. 

1 . BweUlng Mouse, 171 . 

2 . Mouses Let in Bifferent Tenements, 171 

Vfv ''V-C PkeinpUom, 173. '' ' ' ‘ 








137: 


EEYENUE. 


188: 


III. Land Tax. 

1. Property Llxlle to. 179. 

2. Pedeviptio 7 h ^ 182. 

3. Contracts between Landlord and Tenant^ 

188. 

4. Assessynent and Recovery^ 190. 

5. Commisslmiers, 193. 

6. When JDedncted from Payments^ 195. 

lY. Probate Duty. 

1. Amomit ()f, A^^‘ 

2. Property Liable.^ 197. 

3. A ffidavit of Valtie^ 205. 

4. Incidence and Payment^ 206. 

5. Ret^irn of Duty, 207. 

y. Leoacy Duty. 

1. Under what Instruments^ 209. 

2. In Respect of xohat Gifts or Interests^ 

210 . 

3. When Payable. 223. 

4. Amount on which Payable^ 226. 

5. By whom Payable^ 230. 

6. Out of what Pxbud Pay able\ 2M. 

7. Proceedings agamst Execxitors.f 235. 

8. Money Paid into Court, 236. 

9. Retur^i of Duty, 237. 

10, Proof of Payment, Idd, 

11. Gifts when Free of Legacy Duty, 

a. Particular Words, 237. 

b. What Legacies Included, 240. 

YI. Succession Duty. 

a. Interests and Property Liable. 

1. Effect of Succession Duty Act, 243. 

2. Effect of Foreign Domicil, 244. 

3. Interest in Possession, 246. 

4. Adwujsons, 246. 

5. Devolution , 247. 

6. Predecessors and Successors, 247. 

7. Reservation of Interest to Settlor, 257. 

8. Acceleration of Succession, 257. 

9. Conveyance by icay of BoJid Fide Sale, 

258. 

10. Covenant to Pay Money on Death, 260, 

11, Effect of Conversion, 260. 

b. Payment, 261. 

c. Allowances and Exemptions, 265. 

d. Mode of Valuing* Property, 268. 

e. Cumulative Duties, 268. 

YII. Account Stamp Duty, 269. 

YIII. Estate Duty, 274. 

IX. Bodies Oobpobate and Dnincoepobate, 

;-;V "',278L , , 

, , - ■ ' , ' b1 CUSTOMS AMD ■ EXCISE,-; Y... 

, *'L Pabticudab Cases,' V ‘ ' 
1. Appraisers, 281. 

- 2, Bmr, 281. > ■ ‘Y . - ^ . , 

' . i ^3, Carriages and ■ 

‘ 4. ’283.' ’'-'.'a;--'., 


5, Gante , 284. 

6. Gun Licence, 285. 

71 Male Sey ' Vants , 285. 

8, 3 Iediei 7 ies , 

9, Paper, 2S&, 

10. Pawnbrohers, 287. 

11. Gold and Silver Plate, 287. 

12 . Refreshment IIo 7 ise , 2 ^%, 

13. Spirits, 289. 

U. Wines, 290, 

II. Pekmits, 291. 

III. Penalties, 292, 

IV. Smuggling. 

1. Acts of, 295. 

2. FoyfeiUire, 297, 

8. Contracts for Smuggled Goods, 298. 

4. Proceedwigs, 299, 

V. Condemnation of G-oods, 301, 

YI. Officers of Customs and Excise, 301. 

C. STAMPS. 

I. Affidavits, 306. 

II. Agreements. 

1. When Stamping Necessary, 306. 

2. Statutory Exemptuyns. 

a. Not of the value of ll., 321, 

b. Sale of Goods, 324. 

c. Hire of Labourers, &c., 327. 

III. Appointment of New Trustees, 

328. 

lY. Appraisement and Valuation, 328. 

Y. Apprenticeship Deeds— Ap- 

PEENTICE. 

YI. Award. See Arbitration, 

YII. Bank Notes, 329. 

YIII. Bills of Exchange, 329. 

IX. Bills of Sale, 330. 

X. Bond, Covenant, or Instrument, 

330. 

XL Certificate, 334. 

XII. Charter-party, 834. 

XIIL Contract Note, 335. 

XIY. Conveyance or Transfer, 335. 

XY. Copy or Extract, 344. 

XYI. Deed, 344, 

.XYIL'^ Foreign Bonds and Agreements, '• 
Li 847.,^ ,' ^ 

1. When Stamping Necessary, 848, . ‘ 

2, Ainm7it-^ Consideration, ^53, 

8, Several SuMeet-Matters and Parties, 

, IiET^;,eR, Bower. OF ^ATTOBNsrr, 856 . ' ! 




. L,... .. , ^ ! .a.L. . ....... .. I 




■k-,..... , ...is 


S*.-, 



1. Property axd PeesoisS Liable. 

Assize Courts — Police Station.] — The justices 
uE a county, in the due exercise of statutory 
powers, erected assize courts, with the usual 
rooms and offices, and a county police-station, 
with the usual offices and accommodation for 
-constables llTing there and for prisoners. The 
land on which they were built was conveyed, 
under 21 Sc 22 Arict. c. to the clerk of the 
peace, to hold to him and his successors for ever 
upon trust, for the construction of ,a police 
station, aiai otherwise for such uses as the county 
justices should from time to time order. The 
buildings formed one block, and were used for 
the administration of justice and for police pur- 

f oses. , Parts of the buildings were also, used for 
olding county and committee meetings, and 
various other occasional purposes, but no rent or 
profit was received or made in respect of the 
buildings or any part of them : — Held, that 
income tax was not payable in respect of the 
buildings under scheds. A, or B. of 5 & 6 A^ict. 
c. 35, and Id & 17 A'^ict. c, S4. Coomhei* v. 
Berlifi t/*/., r>3 L. J., Q. B. 239 ; 9 App. Cas. 61 ; 
50 L. T. 405 ; 32 AV. E. 625 ; 48 J, P. 421 — 
H.B. (K) , ^ , 

Police Station— Occupation,]— A police super- 
intendent who is obliged to live m a house 
wdtliin the boundary of the |}Olice station but 
separated from it by a wail ; he keeping the keys 
of it and furnishing it ; a deduction being made 
Ilia salary for its nse. j liable 

tb ye j^pioredi to. another ’station- any; -time, 

•tea' "not ren&r Mm liable' lo income tax im 
^ li . li^j 
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XX. Makketablk Security, 357, 

XXL AloirraAGE. 

1. Stampmg Kecesmiry^^o^. 

2. Amuimt — ConanUratiort. 362. 

3. AHsUjnment tmtl 7Wti(xfer, 364. 

XXII. Xew'SPAI>er, 300. 

XXIII. NoTxIRIal Act, 366. 

XXIV. Policy of Iis\suba^.^oe, 366. 

XXAV Eeceipt, 3G6. 

XXVI. Settlejiekt, 370. 

XXTII. A- OTIXG Paper, 371. 

B. COmmiSSIONEBS. 

I. Jurisdiction, 371. 

IL Clerk to, 371. 

III. Collectors of Taxes, 372. 

-lAL Jurisdiction of Court in Eevenue 
AIatters, 373. 

"V. Proceedings, 374. 

A. TAXES AND DUTIES. 

1. INCOME AND PROPEIiTY TAX. 
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•a. LAKBS, 


TBXF.VBXTS, AND 
JjlTAJIFATS. 




Apartments.]— The justices of a county are pro- 
perly assessed, under sched. A. of the Income 
Ta/Acts. in respect of such parts of a county 
lunatic asjdiim as are occupied as apartments by 
the medical superiiiteiident, medical officers and 
steward, and in res])ect of a separate house occu- 
pied by the chaplain of such asylum. JJnnj v. 
LancaAibr JJ.. 58 L. J., AI. 0. 54 ; 22 Q. P>. D, 
484 ; 37 AV. II. 392 ; 53 J. P.499— C. A, Affirm- 
ing 59 L. T. 438. 

Gasworks.] — The provisions of s. 60, sched. A, 
r. 8, of 5 iX 6 A^ict. c. 35, which treat gasw'orks as 
property, relate exclusively to gasworks in this 
count ryVand do not include or relate to gasworks 
on the c<‘)iitineut, and such last-mentioned works 
are not foreign possessions wnthin s. 100, sched. D, 
r. 5. lurperlal Continental Gas AssueiatUm v. 
Alcholson, 37 L. T. 717. 

Slate Quarry.] — Slate was obtained from the 
side of a hill by underground workings carried 
on through levels : — Held, that the works w'ere 
to be assessed as a quarry under r. 1 of No. 3 - 
of sclied. A of 5 k 6 A"ict. c. 35, s. 60, and not as 
a mine under rule 2 of that enactment. Jones r. 
Cwmorthin Slate 6h., 49 L. J., Ex. 110 ; 5 Ex. D. 
93 ; 41 L. T. 575 ; 28 AV. K. 237 ; 44 J. P, 168. 

“Eenthy the Year” — Brickfield — Lessee.] — 
On a demise of land for a term of years, with 
power to the lessee to dig brickearth, and make 
and sell bricks, paying yearly 17Z. 10 a‘. for 
surface-rent, and lOOZ. for royalty or brick-rent, 
clear of all deductions, except landlord’s pToperty 
or income tax, and also paying 2s, in respect of 
every 1,U00 bricks above the first million, clear 
of all deductions, except as aforesaid : — Held, 
that under the 5 6 A"ict. c. 35, income tax was 

],)aTabIe by the lessor in respect of all three 
species of rent, and w’as properly assessable on : 
the lessee, who might deduct the amount from ' 
the rent. Fdnuoids v. Eastwood, 2 II. & X. 81 1 ; 
27 L. J., Ex. 209 ; 6 AV. B. 331. ' See also Taylor 
V. Evans^ post, col. 155. 

Tolls.] — Commissioners empowered by an act 
of parliament to levy a duty on every ton of coal, 
culm, <S:c., landed on the beach at, or brought 
into and consumed within the town of Biighton, 
■for the purpose of erecting and maintaining 
groyns against the inroads of the sea, were by a 
later act authorised to form from these coal dues, 
and from other rates they were then also em- 
powered to levy, a common fund for the purposes 
of lighting, watching, &c., as w^ell as for the 
maintenance of groyns : — Held, that t.hese dues 
w^ere property or profits within the meaning of 
the Income Tax Act, and that they were charge- 
able with income tax accordingly. Att.-Gen, v. 
Elacli, 40 L. J., Ex. 89 ; L. B. 6 Ex. 78 j 24 
L. T, 370 ; 19 AV. B. 416. Affirmed, 40 L. J., Ex. 
194 ; L. B. 6 Ex. 308 ; 25 L. T. 207 ; 19 AV, R. 
1114— Ex. Ch. 

The profits of the corporation of London de- 
rived from renewal fines, markets and metages 
are subject to income tax : and deductions in 
respect of expenditure for the maintenance of 
the corporation establishment cannot be made. 
Att,-Gen, v. Scott, 28 L. T. 302 ; 21 AV.B. 265. 

Corporation— Surplus Profits— Profits appro- 
priated by Statute.]— A corporation consti- 
tuted for^.the management of the Mersey Hocks 
estate by’ an act which provided that the moneys 
ib, be received by them from their dock dues and 
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other sources of revenue should be applied in 
payment of expenses, interest upon debts, con- 
struction of works, and management of the 
•estate ; and that the surplus should be applied 
to a sinking fund for the extinguishment of the 
principal of the debts ; and that after such 
•extinguishment the rates should be reduced ; 
.'■and that, except as aforesaid, the moneys should 
niot be applied for any other purpose whatsoever ; 
and tliat nothing should affect their liability to 
[parochial or local rates : — Held, that under the 
Inco^ne Tax Acts the corporation was liable to 
'income tax in respect of the surplus, though 
.applicable to the above-named purposes onl^u 
Jleneif Donk.<ty. Tau'us^ 53 L. J., Q. B. 4 ; S App. 
€as. 891 ; 49 L. T. 781 ; 32 W. E. 34 ; 48 J. P. 
‘212— H. L. (E.) 

Burial Board — ^Application of Surplus 

Income in aid of Poor-rate — “Profit.”] — A 
burial board was constituted under 15 & 16‘ Viet. 
<5. 85, and in pursuance of the act a burial-ground 
was provided with money charged upon the poor- 
rate of the parish, and the surplus over expendi- 
ture of the income derived from the fees charged 
by the board was regularly applied in aid of the 
poor-rate : — Held, that the board were liable to 
be assessed to the income tax in respect of such 
^surplus, inasmuch as the provision requiring it to 
be applied in aid of the poor-rate did not prevent 
it from being a ‘‘ profit ” within 5 & 6 Viet, c, 35, 
ts. 60, Paddington Burial Board v. Inland 
Mr 2 :enue Co?nmmioners, 53 L. J., Q. B. 224 ; 1.3 
Q. B. D. 9 ; 50 L. T. 211 ; 32 W. E. 551 1 48 
J. P. 311. 

Surplus Bevenue — Water Supply.] — 

The Glasgow Corporation Water Commissioners 
.are liable to assessment in respect of surplus 
revenue derivetl from supplying water beyond 
the area of compulsory supply, and from the 
.•:3aie of water for purposes of trade. Glasiyow 
Borporatkm v. Miller^ 50 J. P. 503, 

By the Dublin Corporation Waterworks Act, 
S86i (24 & 25 Viet. c. clxxii.), the corporation 
were empowered to construct ■waterworks for 
the supply of water to the borough of Dublin 
.and certain extra-municipal districts, and were 
authorised to borrow money for the piirpo.se3 of 
.the act on the rates leviable under it ; and em- 
powered to levy certain rates on the owners and 
■oocupiers of property within the borough. They 
were also authorised to contract with owners or 
occupiers of property in the extra-municipal 
•districts for the supply of water for dt>mestic 
use, and to charge rate or rent for such supply, 
to be called a “ contract water rate.” By the 
Dublin Waterworks Act, 1870 p33 k 34 Viet, 
o. 96), it was provided that the income derived 
i‘rom the extra-municipal districts should form, 
with the city rates, a consolidated fund, avail- 
able for the payment of principal and interest 
of loans, and applicable to all the purposes of 
the act : — Held, that the excess of receipts over 
expenditure in respect of extra-municipal dis- 
tricts was liable to income tax. Biihlln Cor- _ 
poration v, JU dam ^ 20 L. E., Ir. 497. 

• A waterworks company is' liable for profits"' 
•derived from selling water by meter to barracks 
within the area of compulsory supply, Jllap r, 
Hamiltim Waterworhs Comnimiom7% 51 j. P. 

] 2, AiihowAKOES.'M,.. , 

‘‘!0Tihlie Selioold^]*-By ‘s* 0, " 0 >f‘ 

& 6 Viet, c. 35, allowances in “'respect of' 


I anA Property Tax, 

propei’ty tax, levied under Sched. A of the 
Income Tax Acts, are to be made by the commis- 
sioners for the duties charged “on any hospitalj 
public school, or almshouse, in respect of tlie 
public buildings, offices, and premises ” belong- 
ing thereto, if occupied under certain specified 
conditions : — Held, that a school founded and 
carried on by the corporation of London under 
the provisions of an act of parliament, not for 
purposes of profit but for the benefit of a large 
portion of the public, and maintained partly by 
a charitable endowment, was a “ public school ” 
within the meaning of rule 6, notwithstanding 
the fact that the school was partly maintainetl 
by fees charged for instruction. Blake v. London 
Corporation ^ 56 L. J., Q. B. 424 ; 19 Q. B. D. 79 ; 
36 W. R. 791— G. A. Affirming 51 J. P. 71. 

Hospital — Self-supporting Institution.] — An 
institution for the reception of insane persons 
was founded by charitable donations, but un- 
endowed. It was vested in trustees and managed 
gratuitously by a committee, and supported 
wholly out of payments made by the patients, , 
of whom some paid more, some less than the 
cost of their maintenance, and a few were main- 
tained gratuitously. After paying expenses there 
was an annual surplus of profits which was 
expeiuied in enlarging and improving the insti- 
tution : — Hold, that ihe mstitutiou being wholly : 
self-supporting was not exempt a.s an “hospital” 
within the meaning of 5 k 6 Viet. c. 35, s. 61, 
r, 6. dShedhani v. Bowers, 21 Q. B. D. 436 ; 
59 L. T, 404 ; 37 W. E. 125. See Cawse v. 
Jlottingkarii Lunatic Asijhm-, post, col. 175. 

“Charitable Purposes.”] — By Schedule K, of 
the Income Tax Act of 1842 (5 k 6 Viet. c. 3.5), 
allowances are to be made in respect of the 
duties in that schedule on, inter alia, the rents 
and profits of lands, tenements, hereditaments, 
or heritages vested in trustees, for eha];itabie 
purposes, so far as the same are applie<l to 
charitable purposes. Certain property in Eng- 
land was convoyed to tru.stees, in trust to apj,>ly 
the income for the purposes («) of promotiijg 
and supponing missions to heathen nations, 
(5) of maintaining and educating children of 
ministers and of missionaries, (c) maintaining 
and supporting certain establishments for single 
persons and widows belonging to tlie Moravian 
brotherhood : — Held, ihat the income so applied 
came wi thin the exemption in favour of charitable 
purposes in the Income Tax Act, 1842, s. 61. 
Income Ta.r Commissioners v. Pemsel, 61 L. J., 

Q. B. 265 ; [1891] A. 0. 531 ; 65 L. T. 621 55 

J. P. 805— H. L. (E.) Affirming 37 W. R. 294— . 
C. A. 

liiterary or Scientific! Institution — Pree 
Library.] — A free library establislied u'uder the 
Public Libraries Act, by any corporation or 
body of commissioners, is not “a building the 
property of any literary or scientific iiLstitiuioa” 
within r. 4 of s. 61 of 5 k 6 Viefc. c. 35, anti there- 
fore is not exempt from ass.sessment to income- 
tax under ISched. A. Andrews v. Bristol 
Ccrporatimi, 61 L. J., Q. B. 715 ; 5 E. 7 ; 67 
L.T. 618 ; mj, P. 615. . 

A free public library established by and vested 
m a corppmtipn whose powers and duties have, 
pursuant to. s. 15 of the Public Libraries Act, 
1892, becB' delegated to a cotnmittee of the cor- 
poration ©ailed The: Public Free Libraries 
Committee'/'' is, although supported by the rates 
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a “ lirerarv institution ” within tlis raoaniiig of ■ Maroli. 1S7+, (he lessuos agreed to pay a lioau. 
the Incoiae Tax Act, 18-12, s. 61, Xo. VL, ami the i rout for the mines, and royiilties at specifieu. 
]>uil(Iin"‘ in which snch iibraiw is placed is “the ' rates per ton on all coal worKcd : tiie {letia rent 
property of a literary institution,'’ and as such i to be recoupable out of ixpyaltics durLojr the first 
entitletl to the exemption from duty specified in ! sixteen years of the term the effect heinjy, that 
the saitl section, provided that the other coiidt ' ^ 


tions therein mentioned be fulfilled. The word 
‘•property’" in the section does not necessarily 
import ownership, but means a^so appropriation 
to the }>urpoHes of the institution. Ma/nelwister 
{liiTponttUm V. Me Adam, (io L. J., Q. B. 1572 ; 
ri81h>] A. C. 500 ; 75 L. T. 222 ; 01 J. P. 100— 
H. L. (E.) 

3. Mode of Assessment. 

Wlien Estimated from Profits since Commence- 
ment of Possession,] — See Rffhtpe Coal Co. v. 
Foyer, pjost, col. 155. 

Colliery-— Exhaustion of Pits — Deductions 
from dross Profits.]— A tenant of minerals, 
thou,di he may be imler a constant vanishing 
expense in sinking new pits as the old ones 
become exhauste.l, is not entiiled, in com[)Uting 
the profits for assessment of income-tax, to 
deduct from the gross profits a sum estimated as 
representing the arnoimt of c<apital expendeil in 
naddng bores and sinking pits, which have been 
exhausted by the year's working. See Lord 
Penzance’s opinion as to the method of taxation 
infeiided by the legislature to be applicable to 
mines. Knowlen v. Me A dam (^6 Ex. L). 23) held 1 


the lessor received on account of his share of 
thejU'oiiis of the concern not less than a ^fixeo’ 
annual sum; so that when his share ol: I he 
royalties did not amount to the fixed sum he 
received tiiat sum ; but when his sliare oi the 
royalties exceeded the fixed sum bereceivel that 
sum only until the lessees had been reimbnrseo. 
the excess paid to the lessor when his share of 
the royalties did not amount to the fixed sum,. 
The lessees worked the mines for the first time in 
October, 1880, having paid the dead rent, less-, 
income tax, to the lessor up to that year. XJpoii 
an assessment to the income tax, made upon the 
lessees under schedule I) for the year 188.1-2,, 
it appeared that the lessor's share of the royal- 
ties for that year had exceeded the dead re;iit by 
the sum of 1,477Z. Held, that in estimating- 
the profits of the coiicern for the particular year 
for the purpose of being assessed under the .hi- 
come 'Tax Acts the lessees were not, entitled to? 
deduct the ],477Z. from their gross profits.. 
Bruaqhtoa Coal Co. v. Ktrltpatricli, 54 .L. J,. 
Q. B.‘2<;8 ; 14 Q. B. I). 491 ; 33 W. ll. 278 ; 49 
J. P. 119, 

Manorial Dues and Eoyalties — Costs of Collec- 
tion.] — Lor the purposes of as,sessment to the 


wrongly decided. Coltneu 2r<ni Co. v. ibicome tax under the acts of 1842 and 1 Sj> 3 the 


51 L. J.. Q. B. fm : 6 App. Cas. 315 ; 45 L. T. 
145 ; 29 W. li. 717; 46 J. P. 20~.H. L. (Sc.) 

A colliery company bought freehold and lease- 
hold coal mines, and raised some of the coal and 
sold it. At the end of the first year’s working, 
the mines, h>y reason of the coal gotten during 
the year, were worth 10,424Z. less than the price 
fuj’ which they were bought. The company, 
being assessed to the income-tax under Schedule 
I>, in Inspect of the profits of their business as 
colliery proprietors for that year, clairne<I to 
deduct 10.424/. for exhausted capital Held, 
fir’sf, that by virtue of 29 & 30 Viet. c. 36, s. 8, 
the mines were assessable under scltcd. D of 
r> & 6 Viet. c. 35, s. 100, and not under Schedule 

A. AAowloif V. Me A dam, 47 L. J., Ex. 139 ; 3 
Ex. 1). 23 ; 37 L. T. 796 ; 26 W. K. 114. 

Held, secondly, that in e.stimafing “the full 
amount of the balance of the profits or gains” of 
the business under r. 1 of sclied. B, the deduc- 
tion ought to be made, and that it -urns not one 
of the deductfon.s forbidden by r. 3 of Schedule 

B, or by s. 169, JA 

^ Contributions to Association for Protec- 

tion against Strikes.] — Contributions paid by 
colliery owners to an association for the purpose 
of securing an indemnity from loss occasioned 
by strikes are not moneys “ wholly and exclu- 
sively laid out or expended for the purposes of 
trade ” within the meaning of r. I of the rules 
applicable to the first two cases of s. 100, 
sched, B, of the Income Tax 'Apt, 1842, and 
do not therefore form a proper subject for deduc- 
tion In estimating the balance of ofi the 


lord of a manor is not entitled to deduct from 
the amount of manorial dues received the costs', 
of collection. F'orfolh (^Didte) v. Lamarque, 

L. J., Q. B. .119 ; 24 Q. B. B. 485 ; 62 L. T. 153 r. 
38 W. H. 382 ; 54 J. P. 327. 

Tithe Commutation Kent-charge— Expenses of 
Collection.] — In estimating the “annual value ” 
of tithe commutation rent-charge for tlie pm*- 
])Ose t>f charging the owner thereof wdth property 
tax under 16 & 17 Viet. c. 34, s. .32, the amoant 
necessarily expended by him in collection of the 
tithe rent-charge must be deducted. Siereym v. 
Bishop. 57 L. J.. Q. B. 283 ; 20 Q. B. B. 442 ; 58*. 
L. T. ()69 ; 36 VV. R. 421 ; 52 J. P. 548— 0. A. 

Cemetery — Corporation — Eepayment of 
Capital] — A burgh council w^as required act 
of parliament to provkie a burial grf>nm!. Tiie 
receipts therefrom exceeded the working ex- 
penses, but the council had to repay by instrd- 
ments the capital borrowed to consiruct rh-y 
cemetery, and to pay interest on the irudi.s- 
charged capital : — Held, that incoine t^ax was- 
chargeable on the i^rofils after deducting only 
the working expenses. Purtohellu Toim Cornel f 
V. Sidley, 55 J. P. 9. 

Deductions for Depreciation of Buildings. 
Plant, and Machinery.] — A company carrying’ 
on business as irorifounders set apart, in accord- 
ance with their articles of association, a sum of 
money from their net profits for depreciation of 
buildiiigs, fixed plant, and machinery, and 
claimed £in making a return under sched. i> 
of their annual profits or gains to deduct this 
amount .Held, that such a deduction wUuS co7j- 
trary to 5 & 6 Viet, c. 35, s. 100, Case I. r. 3, as. 
the amount set aside was in effect an addition to 
capital. Border v. Ma-ndyslds 4* Co., 45 L. J.. 
Ex. 809 ; 1 Ex. I). 23S ; 35 L T. 62 ; 24 W. IL 
f#4. .See 41 k 42 Viot o. 15, s* 12. 
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Deduction for Cost of Embantoent to Prote^ 

Lands against Encroachment of Tidal Eiver.] 

Bv the Income Tax Act, Ibn.! (lf> & .• 

i ^ 4 ') s 3T, in charffing the duty under sohed. A 
hV re^pect of lands: a deduction is to be made 
Jov the amount expended by the owner on an 
average of the twenty-one procedu g “ 

tho lufddTiff or repairing of sea-walLa oi otnei 
embankments “necessary 

nr protection of such lands against the cucioach- 
mi.t or overflowing of the sea or any tidal 
river.” The appellant was assessed to the 
income tax under sohed. A in respect of the 
annual value of certain lands. These lands had, 
prior to 18S0, been salt marshes adjoining a tidal 
which were liable to be flooded at every 
tide and had a small yearly value as pastuiage. 
tIIo ap .M began in 1880 to cons rnct «i 
embankment for the purpose ot exolud mg the 
water from these lands, which was completul n 
1SS.5, and the lands were, by the construction o 
such embankment, converted into valuable in- 
closed lands, of much greater 
previous state as salt marshes Held, that tnc 
appellant was not entitled to any deduction 
under s. 37. on the ground that 
constructed by him was not " 
preservation or protection of such 
the encroachment or overflowing “f fa °r 
-inv tidal river,” within the meaning of the 
section, inasmuch as the section did not W ^ 

..to embankments made for 

the land by altering its condition, but only o 
embankments made for its protection or prese^ 
vation in its existing state flitMh 
.r>7 L. J., Q. B. 633 ; 21 Q- B. D. iU , 3c 
W. R. 22 ; S3 J. P. 133-C. A. Aflirming o8 
L. T. ks. 


■I. RlQ-HT OF TEltANT TO DEDUCT TAX. 

Amount.] — A tenant has a right to deduct 
from his rent the property tax assessed upon and 
paid by him in respect of his landlord, although 
Ihe landlord is not, in fact, liable to be assessed, 
and has before the payment claimed exemption, 
and that exemption lias been subsequently 
allowed. Swatman v. Amhler, 8 Ex. /a; -a* 

L. J., Ex. 185. 1 A A 4 -Eo 

A tenant was not entitled to deduct from the 
rent paid to his landlord more property tax than 
is assessed on the premises under sched. A 
(,f 45 Geo. B, c. 55, although the property tax 
assessed under both Sched. A and B did 
not amount to two shillings in the pound on the 
rent. GMl v. SJwcdl, 6 Taunt, bi. 

Payment by Outgoing Tenaiit.]~-.A succeeding 
tenant who came in at Michaelmas (at which 
time a quarter’s rent was due), and received 
from the former tenant a receipt for a :gar s 
property tnx, also due at Michaelmas;- Held, 
ktitled to deduct the amount, upon the 
landlord’s distraining ^ 

Christmas. ClenneU Bead^ 2 Marsh, da,, / 
Taunt, 50. 

Yalidity of Agreement .] — See post, col, 170. 

Distress without Deduction— Money had and 
Beceived.1— Where a tenant of premises under 
a lease, and at ,a rent payable half-yearly, 
to pay all taxes except the landlord s property 
tax which the landlord agreed to allow, and the 
i^llenktagreecl tp.day oui: M,. in repaid, 
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whole amount, without allowing either for repairs 
or for property tax, which he Jaiew the tenant 
had paid to the collector Held, that the tenant 
mio-ht recover in respect of the property tax, but 
not in respect of the repairs, in an action lor 
money had and received against the landlords 
QTdham v. Tate^ 1 M, & b. 609. 

Omission to Deduct.] — Where a tenant pays- 
property tax assessed on the premises, and omits 
to deduct it in his next payment of rent, he can- 
not afterwards recover the amount as money paul 
to the use of the landlord. Cumwiwj y. Bed- 
borough, 15 M. & W. 438. ^ 

An occupier of lands having, duniig a course 
of twelve yeai's, paid to the collector of taxes 
the landlord’s property tax, and the full rent_ as 
it became due to the landlord, without claiming 
any deduction on account of the tax so paid 
Held that the occupier could not recover irom 
the landlord any part of the property tax sc 
paid. Denhy v. Moure, 1 L. k Aid. U3 ; 18 h.^B. 
444 And see Andrew v. Jlaneoch^ o Mooie, 2 ib ^ 

1 Br. & B. 37 ; Fuller v, Abbott, 4 Taunt. 105. 

Action for Bent— Pleading.]— In an action 
for rent, the tenant may plead as to part that he 
has paid the landlord’s property tax to that 
amount, in respect of the rent due to the 
plaintiff claimed by the declaration, after he has 
in fact paid the tax. Tinchler v. Prentice, 4 
Taunt. 549 ; 13 B. K. 684. . . 4 . 

It is not enough to plead that the defendant 
was on the premises at and a short time before 
sunset on the rent-day, ready to pay, without 
averring that he was there long enough before 
sunset to have counted the money, lb, 

Payment under 5 & 6 Yict. c. 35.] — To an 

action on a covenant for rent due ^ 

of demise, the defendant pleaded as to 2^.0.s-. mi,, 
that, on the 5th April, 1843, before any part of 
the rent became due, 21. 0^. UhZ., being at the 
rate of Id, for every 205. of the annual value, 
was duly, and according to the form of the 
statute, assessed on the premises in respect of the 
property thereof, for the year ensuing ; that, on 
the 28tli August, 1844, the defendant, then being 
occupier and tenant, paid to 0., then bemg col. 
lector, the 21, O 5 . 10^/. ; and that the ^^efendant 
had never made any payment on account or the 
rent since the payment of the 27. 

Held, that the plea safticiently showed that the 
assessment was made under 5 & 6 \ ict. c 3o, 
and that it answered that part of the demand to 
which it was pleaded. V 

C. B. 750; 3 H. & L, 213 ; 14 L. 3., 0. I . -41 ^ 
9 Jur. 874. 


Paid before Action.]— Where the tenant 

has paid the property tax before action, be has a 
right to deduct it at the trial. Balier v. Davia<t 

3 Camp. 474,; 14 B, E. 814. t -i a, i 

But the property tax will not be deducted 
at nisi prius from "the rent due, where it has 
not been paid. Poeoch v, Mmtace, 2 Gamp. Ibl ? 
n E. B. 691. . ; 

Proof of Payment] — To enable a tenant ' to 
aeducfc’'sach tax, be ' xieed not produce the 
aasessment,' but it is^sumcient to produ^ the; 
payments- to., the collector. PMUp^ f* Beer 
..Canip. 206; ' : , , 

The, aspe^ment, not the collector aktcceipt, was- 
'the tenant might deduct* 
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— -- Set up and Coinmeixced witlxin Three tears 
—Succession,] — %m'Byhop& Cifd €&. v. Foyer, 

im» ;; 

S 8 ^cation' ” -t-. letting^;] ‘ receiving , 

Ixpm betting, sjsteoaaticaJi3?: carried -on 
m tbrongbont- the •^tegeable 


, ' — -- Trade Carried on Bartly'iE' England 
and Partly Abroad — Profits Earned Abroad, 
bnt not Eeeeived in England.] — Every in- 
terest in the .profits ot trade belonging to 
a person who is, within the meaning of the 
Income Tas: Acts, resident in the United 
Kingdom, must be charged under the first case 
of sched, D of ihe Act of 18-12 — that is, on the 
full amount of the balance of the profits or 
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a. PEOCED-DEE. 

Allowance — Certificate — Mandamus to Com- 
missioners.] — By 5 Sc 6 \Uct. c.?U, s, 61, Ko. VI., 
.allowances in respect of the income tax imposed 
by sched. A are to be granted by the commis- 
sioners for special purposes of the income tax on 
((Inter alia) the rents ami profits of lands, 
tenernents, hereditaments, heritages, vested in 
trustees for charitable purposes, as far as tlie 
same are applied to charitable purposes. In a 
case where an allowance which onglit to be 
granted is refused mandamus lies to the coin- 
niissioners commanding them to grant the allow- 
ance, and to give a certificate of the allowance 
with an order for the payment thereof. Income 
Tax (■omm i.'isloticrs v. Prnoicl, G1 L. J., Q. B. 

; [Ibhl] A. G, 531 ; 65 L, T. 621 j 55 J. F. 
■■.-tSGo,-- HVU. (E.). .. 

Case Stated by Commissioners— Points Eaised.] 
—The only question argued before the commis- 
sioners and raised by the case stated by them, 
iiaving been whether certain premises could be 
iasso.ssed, the court declined to decide who were 
the proper parties to be assessed, Bray v. Zun- 
JJ.. 58 L. J., M, C. 54 ; 22 Q, B. D. 
484 ; 37 W. E. 302 ; 53 J. P. 409--C. A. 

b. AFFBAZ FllOFITS FROM TBADF, 4’-^. 

1. PiiopEETr AKD Persons Liable. 

Besidenoe in Great Britain.]— A statute im- 
giOvSing a duty on the property of persons residing 
in Great Britain, applies to persoiis residing there 
for any length of time,, however short, although 
they mfiy at the same time have a more perma- 
nent residence cdsewliere. Att,-Gen. v- Coote, 4 
Price, 183; 18 K. E. 692. 

What Sufiicient.1 — An exemption of 

persons coming to reside ‘‘for some temporaiy 
purpose only, and not with any view or intent 
■of establishing a residence therein, and who 
•shall not have actually resided in Great Britain 
for the period of six successive calendar months,” 
does not include a person taking a house in 
London and f urnishing and residing in it for a 
less period than six months at any one time, and 
who then goes elsewhere with his establishment, 
and resides for the remainder of the year there, 
leaving behind him some one merely to take 
-care of the house. Ih. 

Trade — What is.]— The ownership of trading 
vessels let to freight was a trade or concern . 
in the nature of trade, within 48 Geo. 3. | 
The ship's husband or managing part-owner 
is therefore bound to make a joint return of 
the aggregate profits of the concern to the 
property tax. AU.-Gen. v. Bm^vodaile, 1 Price, 
148. bee also liykopB Coat Ch, v. "" 
post, col. 155; , ' ' 
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56 L. J., Q. B. 251 ; IS Q. B. D, 270 
203; 35 W. E. 276. 

Hospital— Tayments “applied to Charitable 
Purposes only.”] — The managing committee of 
an hospital, founded by voluntary contribution 
for the care and treatment of insane persons, 
made large yearly profits by receiving wealtliy 
patients, who were chaj'ged sums greatly exceed- 
ing the actual cost of their maintenance and 
treatment. The committee applied a portion of 
those profits in aid of the maintenance and 
treatment of poorer patients, who were them- 
selves unable to pay the actual cost thereof, and 
the remainder in executing works which were 
pressed upon the coirimittoe by the commis- 
sioners ill lunacy, and were deemed necessary 
to bring the hospital into a .proper state of ■ 
efficiency ; — Hold, that the profits were not, by 
reason of such application of them to the pur- 
poses of the hospital, payments “ applied to 
charitable purposes only ” within the meaning : 
of s. 105 of 5 & 6 Viet. c. 35, so as to exempt 
the institution from payment of income tax 
under sched. L. St, Andrew's Hoapltal v. 
Sheummith, 19 Q. B, D. 624 ; 57 L. T. 413 ; 35 
AV. E. 811. 

Person Eesident in Uaited Kingdom — Trade 
Abroad — Part of Profits not Bemitted.]— A 
})ersou resident in the United Kingdom and 
engaged in a trade carried on entirely abroad, 
is liable to income tax in respect of so much 
only of the profits of that trade as are received 
in the United Kingdom. The respondent, who 
resided solely in England, was a partner in a 
firm which "carried on business in Australia. 
Profits were made by the firm, and a portion of 
the respondent’s share thereof was remitted ' 
to him in England, and on this portion he 
paid income tax under sched. D. The larger 
portion of his share was not remitted to him in 
England, but ivas placed to his credit in 
Australia : — Held, that the case fell under the 
head of “possessions in any of her Majesty's 
dominions out of Great Britain, or foreign 
possessions,” dealt with by the fifth c<ase of 
sched. D in 5 k. 6 Viet. c. 35, s. 100 ; and that 
tiie respondents portion of profits not received 
in the United Kingdom was not liable to income 
tax. Colfpilumn v. B/voIm, 59 L. J., Q. B. 53 ; 
14 App. Gas. 493 ; 61 L. T. 518 ; 38 E. 289 ; 

54 J. P. 277— H. L. (B.) 

An English company formed to acquire 
certain businesses abroad and to own shares in 
certain foreign companies is liable to pay income 
tax, under the fifth clause of 5 & 6 Viet, c. 35, 
s. 100, in respect of so much only of the profits 
as were remitted to England, and was not liable 
to pay income tax upon the profits retained and 
distributed abroad. Colpihomi v. Broohs* (14 
App. Gas. 493) followed. Bartliolomay Brew- 
ing Co. v. Wyatt, 62 L. J.. Q. B. 525 ; fl893] 2 
Q. B. 499 ; 5 E. '564 ; 69 L. T. 561 ; 42 AV, IL 
173 ; 58 J. P. 133. 
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gains upon an ayerage of three years, if the 74 L. T. 435 ; 44 W, E. 561 ; 60 J. P, 692 — 
tode is carried on either wholly or partly H. L. (E.) 

within Crreat Britain or Ireland ; and is charge- Semble, that in s. 41 of the Income Tax Act, 
.able under the fifth case — that is, on the full 1842, by which persons resident abroad shail 
.amount of the actual sums annually received in be chargeable in the name ... of any factor, 
ClreatBritain,if the trade is exclusively carried on agent, or receiver having the receipt of any 
in any of her majesty’s dominions, or elsewhere profits or gains,” the words after the word 
■out of the United Kingdom. Saa Paulo “receiver” apply, not only to that word, but 
^(^BrazlluDi) Py, v. Carter^ 65 L. J., Q. B. 161 ; also to the words “factor” and “agent.” Pk 
[1896] A. G. 31 ; 73 L. T. 538 ; 44 W. Pv. 336 ; 

<60 J. P. 84, 4o2~-H. L. (E.) Company Eesiding in England — Trading 

The appellants were an English company with Abroad — Profits,] — A company registered in 
£i registered ofiice in London, at which the England, under the Companies Acts, 1862 and 
directors met to manage and work a railway, 1867, carried on the business of sulphur miners, 
through a superintendent in Brazil appointed by manufacturers or merchants, in Italy. It had 
them, and a staff of servants in that country directors and shareholders both in England and 
under his immediate supervision. The receipts abroad. The company, so far as its affairs in the 
■of the company from which the profits were United Kingdom were concerned, was managed 
derived were earned and paid in Brazil. But the by a board of directors holding meetings at the 
•directors were vested with the sole right to London registered office of the company. All 
manage and control every department of the the operations connected with the manufacture 
railway: — Held, that the appellants were charge- and sale of sulphur were under the practical 
.able under the first case, and not under the fifth, management of members of the board resident 
Pohjiihonn v. Brooks (59 L. J., Q, B. 53) in Italy, and were exclusively carried on in that 
distinguished. Ih. country, where the profits were earned, but the 

An insurance company having its head office Italian members were in constant correspondence 
in England had branch offices ill England and in with their co-directors resident in France and 
-some foreign countries, the business of which England, who met at the office aforesaid. All 
was conducted by managers appointed by and the original books of the company and its moneys 
acting under the board of directors at the head were kept in Italy, but transcripts of the books 
ofiice. The company sgught to have exempted and the dividends required for the English share- 
from assessment to income tax {a) a sum of holders were sent to London. These dividends 
5,5U2Z., being dividends upon various foreign were the only part of the profits remitted to this 
.securities, representing part of the profits made countiy : — Held, that the company was residing* 
abroad, which, instead of being specifically within the United Kingdom within 16 .k 17 Yict. 
remitted to this country, were reinvested in c. 34, s. 2, sched. D, and liable to pay income tax 
American securities for the purpose of forming a upon the whole of its profits, and not merely on 
reserve fund for the busine.ss of the company such portion as was remitted to England for 
there, as required by the law of the United distribution among the English shareholders. 
^States ; (5) a sum of 12,84U., as being profits Cosena Sulphur Co, v. Bloholsou, 45 L. J., Ex. 
made at some of the foreign branches, which 821 ; 1 Ex. D. 428 ; 35 L. T. 275 ; 25 W. E. 71. 
profits were not specifically brought or remitted A company, established and incorporated by 
to this councry, but were retained abroad to act of parliament in England, but carrying, on 
<jfi;ect reserves. The company contended, as to its business entirely abroad, is to be assessed to 
•both sums, that, as no part of the same had income tax upon the whole of the annual profits 
been actually remitted to or received in this, of its business, whether such profits are or not 
•■country, they were not liable to assessment : — remitted to this country, or are or not distributed 
Held, that both sums were part of tljc profits as dividends amongst its shareholders resident in 
Slid gains of the business, and were liable to England or abroad, or are applied to .some other 
assessment as such. IXorwlch TBihm Fire In- legitimate purposes of the company abroad. 
durance Co. v. Magee^ 73 L. T, 733 ; 41 XX. E. Imperial Continental Gas Assocuition v. Nlclwh 
384. son, 37 L. T. 717. 

A company was registered in England under 
Person Abroad Exercising Trade in United the Companies Acts, 1862 and 1867\ It had a 
^Kingdom — Agent having the Eeceipt of Profits registered address, directors and shareholders in 
■or ^ G-ains — ^Assessment of Agent in Hame of England, but the whole of its property and the 
■Principal Eesident Abroad.] — A foreign mer- majority of shareholders were in India. The 
•chant employed agents in this country to business of the company was the purchase, 
•canvass for orders on which the agents received manufacture, and sale of jute. The materials 
.a commission ; the orders were transmitted were bought, wrought, and sold, the books kept, 
.abroad for the principal to exercise his discre- and the gains and profits of the company ex- 
tion as to their execution, and the goods were clusively made in India under the management 
;sold as lying in the foreign warehouse, the of a resident director appointed by and subject 
customer paying the cost of packing and carriage, to the control of a board of directors in England, 
and taking the risk on himself ; the amounts Such proportion only, of the profits as became 
■due were usually forwarded direct by the payable to the English shareholders was, froin 
customer to the foreign merchant, but in some time to . time, remitted to the directors in Eng- 
•cases were received by the agents : — Held (Lord land, who' thereupon called meetings of those 
Morris dissenting), that the foreign merchant shareholders at , the place ' registered as the 
did not exercise a trade in this country withih address- of, the company, but which was, in fact, 
the meaning of sched. T) of the Income Tax a private office lent for the purpose by one of 
Act,. 1853, and was not chargeable with income the directors,’ ' At ■ these meetings a dividend 
tax,* as, though he traded with, he did. not was deolar^ that was distributed amongst the 
irhde within, the United Kingdom. Grainger t* shareholders -livingln. En^and :-<«Held, that, the- .r'/f 
' J., .Q* B. 410; [1896] A*' U* 3^5, j 1 cpinpany within' the- United fr-..- 
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ovisions issueil from the head office. The hank paid cer“ 
.t. c. 80, tain sams to a foreign corporation, which had 
make a obtaincfl from a foreign government the right to 
msiness, issue liank notes within tlie territory of that 
5011 , and government, to aerjuire the concession, and 
'i profits claimed to (leduct from their assessable profits a 
ta- Jute sum set apart as a sinking fund to meet tiie ox- 
821 ; 1 penditiire. The amount of casli actually remitted 
to England was reduced by the deduction of the 
are the whole sum paid abroad for the concession : — 
artners ; Held, that as the business carried on by the bank 
ito two was only one business, which was carried on in 
t income England, and not two distinct businesses, the 
ruing or profits were to be arrived at by bringing into 
in Eng- account the profits on the transactions abroad 
and in England, seiting the expenses abroad and 
poratiori in Englaml against those profits, and determining 
ixed, by in England the difference between the two ; and 
istitutal the bank was not therefore entitled to the 
istabllsh deduction claimed, Ltmfhm JBanh of Mexlro v. 
It was Apthorpe, 60 L. J., Q. B. 653 : [1891] 2 Q. B. 
a bank 378 ; 65 L. T. 601 ; 39 W. 11. 564 ; 56 J. l\ 8(> 
ction of — 0. A. 

relating T. & Co. were a firm of wine merchants^ 
interest residing and carrying on business at Bordeaux, 
e state a and T., the senior partner of the firm, usually 
;s trails- spent about four months at different times in 
ver and every year in England, seeing, and taking orders 
English for wine from retail wine merchants and otlier 
in 1868, customers, and living during that time chiefiy in 
1 always T.ondo]!, and when there always at an hotel, and 
London, having no other English residence. The appel- 
^s might lants emjiloyed a firm of London wine merchants 
ittee of as their agents, in whose offices a room, the rent 
le bank of which was paid by the appellants, was pro- 
5 tax in vided for their use, and there they had their own 
residing clerk, who«;e salary was paid by them, and their 
17 Viet, name was painted up on the premises. The wines 
out was ordered were shipped by the appellants from 
'ig from Bordeaux, whence also bills of lading and invoices 
clause 2 were forwarded by them, sometimes to the pur- 
44 Ij.J., chasers direct ancl sometimes to the agents, who 
3 W. E. collected all the accounts, received payment for 
all the wines ordered, and transacted ail the 
necessary business not transacted hj T\ in Eng- 
i King- land. For this the agents were paid, not by 
I carry- salary, but by receiving a commission on all 
:>rk, had wines sold in England by the appellants nr 
rpose of ordered through T., such commission covering 
'or Kew ail expenses attaching to the appellants’ business 
received in Elngland, and including a guarantee of all 
i price, debts for the appellants’ wines sold in England ; 
[p were and they, the agents, had been charged and had 
received paid income tax on the profits made by them by 
resident this agency : — Held, that the appellants, though 
— Held, non-resident in this country, “ exercised a trade ” 
und to within the meaning of the 2nd clause of sched. 
>me tax E to s. 2 of 16 & 17 'Viet, c. 34, and were rightly 
firm in chargeable to income tax on the annual profits 
rchased and gains derived by them therefrom, notwilh- 
abroad, standing that the agents had been charged and 
United paid income tax on their profits ; and further, 
m those that s. 41 of 5 & 6 Viet. c. 35, was passed in aid 
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two-thirds of the surplus went to the policy- 
holders, who received payment thereof eitnei _ by 
way of bonus or abatement of premiuiii^ ; the 
remaining third of the surplus went o . 1 ^ 
company, who bore the whole expenses oi the 
business, the portion remaining Payment oi 
expenses constituting the oiily h 

for (Ih'ision :-Held, that the two-thinls tetontd 
to the poUcy-holdors %vere “annual profits oi 
gains” and assessable to inoome tax. V 

London Assurimce CurjporaUon, 

10 App. Oas. 438 ; 53 L. T. 634 ; 34 . 1^. 

233 ; 50 J. iMlfi— H. L. (B.) . _ 

The appellant company carried on the business 

mutual life insurance company, iheie 

shareholders, and the members 
were the policy-holders, dlie 
aid by them were calculated at a rate 
‘ ■ - iding for the 

I.11S' was . either 
addition to 
jduction ;of 


UP at the business premises ot tae London nr_m, _ 
ahl was published in the London directory with hoi 
?hat address. The appellants had no wme m wa 
Enn-Iand, and all orders were forwarded to icB 
Rheims and the wine, invoiced m the appellants cor 
name, was packed and sent direct from thence bui 
to the oastomor at his expense and risk. lay- ex] 
nCts wore either made direct to the appellants for 
or to the London firm, who remitted the amount to 
to the appellants without carrying it to any gai 
current account. Any bill drawm ior payment 
of wine was sent to the London firm to obtain J2 
tlie acceptance and to hold for the appellants. 

Formal receipts were sent by the appellants to 

S”“ir?£iTl.s p™ 

or loss on the sales Held, ttiat w‘ “ . expenditure, and this surpl 

exercised a trade Tfi a'iT Viet “c 34 fnd°were LurLd to the assmed as bonuses in 
within sohed. D of 16 A Jict. e- j insured, or was applied m r® 

assessable to the nremiums, or was carried over to the oredn ot 

profits arising therefrom. ^ members of the company Held, that dii» 

b L. J., Q. B. 323 ; 20 Q- H-_7u3 .i& L. 1. “C nm® constitute profits or gams liable 

to" wtf « » b. .. SfS 

ssm 1 ss «. i-' l. « 

agent in London through whom Grant hyCurates’iAugmentationFimd.]-- 

and money in payment for it “®®^^yboome The council of the curates’ augmentation fund 
English customers, are assessable to the 50 ^. to a curate in recognition of 

tax under sched. D m respect of , Shhtol lervioe for more than fifteen years. Ihe 

profits or gains arising from %‘rad® ®f o^nt was renewable at the discretion of the 
within tbe 'dnited Kingdom. - gs V.E. council, and such renewal was upon the condi- 

1 1 . fT.. Q. b. loo J o6 Ij. "1 } ’ iv xi.,-, /“.Lf-Qinprl rloiiatiOIlS fo fb(2 
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rly rents to lie paid half-yearly, on the 24th exceeded the amount of the profits of the com- 
June and the 24th of December in each year, panj for the year of assessment. The company 
who had never worked the mine, claimed to had also during the year received, interest on in- 
duct from, a half-yearly instalinent a sum paid vestments from which there liad beem no dedne- 
hini for income tax Held, that the, instal- tioii for income tax : — Held, that the company 
nt loOZ. per year was not rent ‘within were iialde to assessment to income tax^hi re- 
; G 7ict, c. ;45, s. fJO ; and that, assuming it to spect of si ' ' 
an annual payment within s. 102, A., and not Medical r 
was liable to be assessed to the income tax. v. Carter, .“8 L. J.. Q. F 
ulor V. Evans, 1 H. & N. 101 ; 25 ~ 


mch last-mentioned interest.,; Clerical^ 
and ; Gen&val Life r Assmanee^^. Sixdctf 
, " “ ^ ” 224'; 22":Q.'D.:D.,'444:;: 

L. J., Ex. 37 W. 1:L346 : 53’ J. P. 2'76— C. A. , Affiimiin,^^ 
■■',59 L.T.'S27. 

“Specific Interest Secured on Eates.] Gertain miuii-- 
icr certain buildings which are charged with income 

IS on the sclied. A, upon their annual value were 
; a limited .erected with moneys borrowed on the security 
he assets, public rates, and the interest payable on: 

siiipV The loans was raised out of the rates : — Held,, 
ims in the interest was chargeable with income, 

'interests. sched. D, under the concluding provision, 
iges took s. 102 of 5 & 6 Viet. c. 35. Aberdeen Commis- 
my being s't 07 XG)‘s v» JRiiissell, o4 J. 1 . 82o» 

Interest on Loans — Building Society.] — 

I 18”7 on to a building society under coV^^^^ 

\ ealed weekly or monthly instalments for loans to 
bl^^to a’ borrowing members of the society, and secured 
1 ventre o^f way of mortgage on the property of such. 
18'"'“ tb ^ borrowing members, is chargeable in the hands, 
mi ^f tile bnikliiig society to income tax under 
sched. 1) of the Income Tax Act, 1S53, ss. 2 
A , and 3. Ltmh Permaneiit Benelit Enilding Socletif 
-v. :ilunamlaiwe, 6fi L. J., Q. B. 813; h8i)7] 2 
Q- : 77 L. T. 122; 61 J. P. 675— C. A. 

aid coS Affim™g 45W.E.o01. 

jnable to — _ Cotmty Council.] — The London County 

1 * coals as Council, under statutory powers, borrowed large 
sums of money and created stock on which they 
for siicii interest to the stockholders, ineorne tax 

lal profits being deducted by the Bank of England bn 
3t out;-— behalf of the inland revenue. The coimeil, also 
6, which under statutory powers, made loans to certain, 
that the public bodies from wdiom interest wais received 
. . . : be made without deduction of income tax. The surveyor 

out by reason of the possession or interest of the taxes assessed the council under sehed. D 
party to be charged thereon having commenced last-mentioned interest. On appeal to 

within the time tor which theaccount is directed conmiissioners, and subsequently to the divi- 
to be made out, the prouts of one year shall be gional court, but not when before the survey oi’ 
estirnated m proportion to the profits received .{-bQ council contended that if they were so 
within the time elapsed since the commencement puble they ■were entitled to certain deductions 
of such possession of interest, did not apply respect of income tax paid by them in other 
That the business was a “trade . adventure or transactions :-HeId, that the comicil had been 
concern, within sched. D, r. 1, of the rules properly assessed, and that they were liable to 
for ascertaining the duties to be charged in pj^y income tax on 'the sums of interest wdiich 
respect thereof, and was not within the terms of ^hey received without deduction of income tax ; 
the piwso^set up and commenced ’within t^^^ that this was the only question before the sur- 
period of three years That the company was a yeyor, and therefore the only question the 
new f^sociation carrying on an old coirt had jurisdiction to deal with. .Lmd,m 

had “succeeded to it within c 4 of the civnnty Council y. Grove, 4a W. B. 279 ; 61 J. F. 
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moneys sutecribed bv the oivil servants of the merchant “ 

S India Company, and of moneys contributed Browr. T. Watt, 60 J. P. 083. 

by the cornpany, and was p ™ <. income ”— 'What is.]— The tax imposed by 

managed there the annui- s. i of New Brunswick Act, 31 Viet. o. 36, upoir 

merit With the East liidu ^ . » income” is leviable in respect of the balance, 

tants had the option eitner or .. . : loss ^lade in the fiscal year, and 

annuities in India from the managers, whSa no such balance of gain has been made 

paid at the East India House rn Lorn on, the f ?“ 

sx“i s j. — 

in London, received a certificate from the Pii«‘ “ “® ” j.j^^^itg„atiiral and commonly- 

f r&rri“. 

and receive from the East India Company m Law ess J- ^ 917— P. C. 

London the anrmity, by quarterly mstainmnts. Cas. 3/3 , 44 L. 1. 897 , .9 . r.. 

The certificate was filed at the East India House, t) eductions— Payment on Capital Account.]— 
and the annuitant w-as paid there by a c L ^ Where a trading company in purchasing the 
warrant for each instalment, dii cotec hnciinp^^q of another company agrees to take 

CMhiersof toto its service the manager of the purchased 

the company ; — Held, that tne annuiuuib v ^ salary, or if they dismiss 

not liable, under 5 & 6 Yict. c. 3o, to jray J him^to pay him a stipulated sum, and the pur- 
tax in respect erf C p"26of 17 ersing'^Snpany ta^ the manager into their 

India Co., 13 G. B. 733 , ZZ L. J., o. r. , service, but shortly afterwards dismiss him and 
Jur. 107. ‘ agreed sum, the money so paid is 

Tntriifited to Affcnts for Payment.] capital and not income, and forms part of the 

Dividends Intrusted to lor ray j ^ ^ business acquired, and 

it t=s w* - ysiS — . iraiT» .« "A",.S'i/st 

iS^ThedWidTndronhe co'mpmiy were pay- citing the 

Iblo at the option of the shareholders abroad or B^allMwaiiee ^TI t ^ ff . ., Q 

by the London agen^. Ib a partiou W^^^^^^^ [1897] A C. 1 , 76 L. T. , 


by tne juonaon agency, xn ci. j l - ^ 

London agency earned an amount of^ profits rl. L. 
which enabled them to pay all the dividends 
demanded of them in that year without requiring 
or obtaining any remittance from the compaip- cases 


Expenditure for the Purposes of a Trade. J 

—By the first of the rules applicable to the two 
r "n in a ion nf the Tuemuft 


or obtaining any remittance from me company ^ sched D in s. 100 of the Income 

abroad. The London agency w-ere asaes^d to hr»t provided that, in estimating 

income tax under sohed. D on the piohts laxAct I trade, 

earned in the United Kingdom on . which under those two cases are liable to income 

the three preceding years, the amount on which which undCT tn^e ri'o c 


Sf«”S“h.TEnS yTiXo 

that the Lmidon agency were << Cost-book ” Hines — Capital Expei 

parent of dividends m the Ln ted Kiu^ rUt.nre— Cost of Sinking New Shaft.]— Con 


- Capital Expeu-* 


payment of divKleiids in tne diture— Cost of Sinking Hew Shaft.] — Com- 

ZSg noh . ™«. ™tll e,cr, 

s« i?sT? vi.i S.1, h «.-tog th. «”Er ™ 

'7 A Ti A npi 9 • 4 ft T T 10—0 A was ho difference between a cost-book mine and 

V. Mr^uson, 7 Q. B, D. 562 , 46 L. T. 10-0. A. ^ mine,, and that the question whether 

the cost of sinking the shaft was capital expen- 
,2. Mode of Assessment. diture or working expenditure, or, partly the 

Tvtrn Eusmesses— Set-offl— A seed-merchant one and partly the other, was a question of fact 
aoiceirom ilie wessment.onhisppifiteaaseea- 75S. , ; ^ ,■ .1; ... V 'V--'' ■ 












■1^'i?' 


Money Borrowed upon Delbentures — 

Costs of Issue,] — A company whose business^is 
the borrowing of money on debentures and its 
investment ai iilgiier rates of interest, cannot 
deduct from its aiinuai profits the costs of issu- 
ing such debentures as being expenses within 
sciied. I) of the Income Tax Act, 185:h Ihmn 
Land and Mtaitjage Co. v. Holtkaui^ G3 L. J,, 
Q. B. 496 ; 10 II! 508 ; 1 Manson, 429. 

An English company carrying on their busi- 
ness in Alexandria where their gains and profits 
were earned were held to be properly assessed to 
tlie income tax in respect of the whole of the 
profits of the concern, without any deduction on 
account of the interest on the debenture bonds 
of the company paid to the holders of such 
bonds in xMexaiidria ; there being nothing in 
ss. 102 and 159 of the Income Tax Act (5 & 0 
A'ict. c. 55), to limit r. 4 in s. 100, which states 
that “ no deduction shall be made on account of 
any annual interest or any annuity or other 
annual payment payable out of such profits or 
gains.” Alexandria Water Co. v. Musgrave., 52 
L. J., Q. B. 349 : 11 Q. B. D. 174 j 49 L. T. 287 ; 
52 W. B. 146— C. A. 


one-third ot the amount or premiums rwoivuu 
during the given year, as the unearned or unex- 
hauatol portion of such premiums, although in 
respect of such portion the company remains 
liable to losses which may occur in the ensuing 
year. The fair and proper mode of ascertaining 
tlic amount of net profits for the purposes of the 
act (it being impossible to ascertain it with such 
strictly mathematical accuracy as to do perfect 
a,n<l absolute justice) is to take on the one side 
the whole receipts and on the other the whole 
expenditure and disbursements for the given 
year, the balance remaining being, for the time 
at least, net profits on which the tax should be 
assessed. This being done year by year, there is 
an absolute balancing of accounts ; and if any 
wrong is done by losses afterwards occurring in 
respect of premiums on which, as profits, income 
tax has been assessed and paid, that will be 
t.aken into consideration in the ensuing year. 
J)n.l>erlal Fire Lmerance Co. v. Wllwn, 55 L. T. 
271. 

Bad Bebts,] — A firm of brewers carried 

on the business of bankers and money-lenders as 
an adjunct to their business of brewing, and for 
the exclusive accommodation and convenience 
■of the customers of their brewery : — Held, that 
they were entitled to deduct from their taxable 
profits, for the purposes of income tax, losses 
sustained in the branch of their brewing business 
relating to loans and advances. Jieid'jf Brewevij 
Co. v/'Male, 60 L. J., Q. B. 540; [1891] 2 
<.), B. 1 ; 04 L. T. 294 ; 39 W, B. 459 ; 55 J. P. 
210 , 

Travelling Expenses.]— Travelling ex- 
penses incurred by a director of a company in 
going from his residence to the company’s othces 
are not such “expenses of travelling” as can be 
<ieductc{l for the purpose of the income tax. 
IleveXl V. FI worth tj^ do J. P. 592. 

Supply of Gas by Corporation— Private 

Trade.] — The corporation of Haverfordwest 
were empowered under a local act, after lighting 
their town, to supply private customers with 
gas, Prom such supply profits ^vere earned, in 
respect of which the corporation were assessed to 
income tax : — Held, that, inasmuch as the cor- 
noration did not carry on a trade so far as their 
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'.iurilig the year in earning profits : — Held, that 
the appellants were not entitled to any allow- 
ance in res];)cct of the premiums. Watney y, 
jilmyrave, 49 L.- J., Ex. 493 ; 5 Ex. I). 241 ; 42 
L. T. 690 ; 28 W. B. 491 ; 44 J. P. 268. 

Eepairs to ‘‘Tied” Honseslet to Tenants.] 

— The ^I'ords “premises occupied foi* the purpose 
•of such trndc ” in the third rule applying to the 
first case under schedule D in s. 100 of the 
Income Tax Act, 1842, mean “premises occupied 
hr the person assessed for the purpose of his 
trade.” Jirlclmood v. JReyjiohU^ 67 L. J., Q. B, 
■26 ; [1898] 1 Q. B. 95 ; 77 L. T. 456; 46 W. K. 
130—0. A. 

A brewery company, upon being assessed 
under schedule D in s. 2 of the Income Tax Act, 
1853. in. respect of the irrofits of their trade, 
claimed to deduct from the amount of those 
profits a sum expended by them upon repairs to 
certain “ tied ” houses owned by them, and let 
to tenants upon the terms that the tenants 
should buy from the company all the ale_, beer, 
Ac., sold by them upon their premises. It was 
found as a fact that the profits of the company 
were materially increased by the maintenance of 
these “ tied ” houses .—Held, that the company 
were not entitled to the deduction claimed. 
Held, further, that the sum expended in repairs 
%vfLS expended principally for the purposes of the 
trade of the company’s tenants, and only partly 
for the purposes of the company’s own trade, 
and was not, therefore, “money wholly or ex- 
clusiTely laid out or expended for the purposes 
■of ” the company’s trade within the meaning of 
the first rule of the rules applying both to the 
first and second cases under the above-named 
schedule, so as to entitle the company to the 
deduction claimed. II), 

Part of Bank Premises Used as Bwelling- 

koiise by Manager.] — By 5 A 6 Viet. c. 35, 
s. 100, first rule, first case, the duties under 
schcflule I) in respect of any trade are to be 
ctharged on a sum not less than the full amount 
of the balance of the profits of the trade “with- 
out otlier deduction than is hereinafter allowed 
and by the first rule applicable to the first and 
second cases in reference to such duties, no 
deduction shall be allowed for “ any disburse- 
ments or expenses whatever, not being money 
wholly and exclusively laid out or expended for 
the purposes of such trade,” Ac., “ nor for the 
rent or value of any dwelling-house, Ac., except 
such part thereof as may be used for the purposes 
of such trade or concern not exceeding the pro- 
portion of the said rent or value hereinafter 
mentioned.” The respondents, a banking com- 
pany, carried on their business in buildings 
which contained accommodation occupied as a 
dwelling-house by the manager or resident 
agent : — Held, that the respondents were en- 
titled to deduct from their profits before re- 
turning them for assessment under schedule D' 
the annual value of the whole bank premises, 
including the part occupied by the manager. 
Mmsell V. Town am,d Co'miiy Ban\ 58 L. J., F. C. 

8 ; .13 App. Cm, 418 ; 59 K T, 481 j 53 J. ?. 244 

■ ; ‘ iiie ' Aimnities 

Jomtiities Paid*]*— A lif^ assnjtanoe -society as. 
■part of 'its business sold pr!; granted annuities id 
tHinsiteatioir; of ,'a lump' sum', 

” down in the eaad df an ‘ itimediate, hdhnwfe fnd 


of a similar , payment or of periodical premiums 
in the case of a deferred or contingent annuity. 
In making up the balance sheet showing the 
amount of its profits and gains for the purpose 
of assessment to income tax, under schedule J), 
the society deducted from its gross income the 
sum paid in discharge of its annuity contracts. 
lJi)on the assessment for the year 1885-6 (and 
before the coming into operation of the Customs 
and Inland Eevenue Act, 1888, s. 24, sub-s. 3) : 
— Held, that the society was not liable to be 
assessed in respect of the amount paid by it for 
amiuities. Alexandria Watov Co, v. Mmgrate 
(11 Q. B, D. 174) distinguished. Gresham Life 
Assurance Society v. Styles, 62 L. J., Q. B. 41 ; 
[1892] A. C. 309 ; 67 L. T. 479 ; 41 W. B. 270 ; 
56 J. F. 709— H. L. (E.) See 51 A 52 Viet. c. 8, 
s. 24.' . 

— ^ Life Insurance Premium — Foreign Life 
Insurance Company.] — Bo deduction from an 
assessment to ineome tax is allowable in respect 
of premiums on policies of life insurance effected 
with foreign insurance companies. The abate- 
ment provided for by 16 A 17 Viet. c. 34, s. 54, ■ 
and 16 A 17 Viet. c. 91, s. I, is only applicable to 
policies e:Sected with insurance companies in 
the United Kingdom, which arc properly subject 
to the jurisdiction of the English pariiameni, 
Colquhoun v. Ileddon, 59 L. J., Q. B. 465 ; 25 
Q. B. H. 129 ; 62 L. T. 853 ; 38 \V. B. 545— 

C. A. Affirming 54 J. P. 392. 

Annuity— Portion to he Applied in Pay- 
ment of Interest — Balance to form Sinking 
Fund.] — The appellants were incorporated for 
the purpose of carrying out an agreement with 
the government of the Nijiain of Hyderabad for 
the construction of a railway. By the agreement 
the government agreed for a period, of twenty 
years to pay to the appellants an annuity equal 
to five per cent, per annum on the issued capital 
of the company. The conij.^nny we eto apply the 
annuity in payment of interest at t ve per cent, 
per annum on the paid-up share capital, and in 
payment of debenture interest at four per eent., 
and the balance in providing a sinking fund for 
the redemption of the debenture capital. An 
assessment to income tax under 16 A 17 Viet. 
c. 34, schedule B, having been made upon the 
appellants in respect of the whole amount paid 
to them by the Bizam under the agreement, 
they claimed to have it reduced by the amount 
of the balance applied to the sinking fund : — 
Held, that they were not entitled to such deduc- 
tion, and that the assessment was correct. 
MzanCs State By, v. Wyatt, 59 L. J., Q. B. 430 ; 

24 Q. B. B. 548 ; 62 L. T. 765. 

Abatement of £120 — Incomes under £400— 
Free Occupation of House.] — The appellant was 
a bank agent, and was bound, as part of his 
duty, to occupy the bank-house as custodier. 

He was liable to removal at any time, but was 
not entitled to vacate the house without leave 
of the directors, or to sub-let any part of the 
premises ; and in case he desired to occupy other 
premises no addition was to be made to his 
income in respect of any house-rent which he 
might have to pay. His income, exclusive of 
any' esHmate of the value of the part of the 
bank-pceupied' as rositebe, was- under, 4007. ; 
,,butlf- of was added if; was , '- 

ipore suah; that the ■ appellant 
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of Diojuey value were capable of being turnal “tiiat es'ory legacy and otner luteresL 
into rnonev, thcv might for that ]>iu*pose repre- derivable aii<ler my will or any mlicil tiicreto 
pent money's worth, and be therefore taxable shall be free of legacy diiiy and e^ely oiheT 
—by the Lord Chancellor. Ih, deduction ” Hekl that the plaiiitift s annuity 

The appellant’s occupation of the house was was payable free of income tax. ^ 

not "Salary or wages, perquisites, or protits” WlU’udtiH v. (>3 L. J., Cli. 3d0 ; [laJi-J 

under schedule D. The word ‘‘emolument” in 1 Ch. 286 ; 7 IL 72 ; 70 L. T. 115 ; 42 W. B. 229 
schedule D means some more tangible benefit — 0. A. ^ 

than a seryanCs residence in his master’s house, When a testator directs an annuiry to be paid 
or a meal or a suit of livery supplied by the out of his personal estate “ without any deduc- 
master— by Lord Watson. Ih. tion whatever ” the income tax is payable by 

A })erso!i is chargcaidc for income tax under the annuitant. A.h{id{itii/ "y. Bcay* 

schetluie D as well as under schedule E not on 243 ; 33 L. J., Ch. 503^; 10 Jur. (x.S.) oU5 ; 1& 
what saves his pocket, hut upon what goes into L. T. 53 ; 12 W. B. 615. 

A testator by will, in 1854, directed his trustees 
to pay to his widow during her life the annual 
sum of 500L, free from legacy duty and other 
deductions”: — Held, that the annuity was 
•R}? an ante- nuptial s^d^ject to income tax, to be paid out of the 
ixecuted before the passing of the annuity itself. Sadler w Itlelm7'(h% i & J. 
Tax Act, lands were a])pointed to the 302 ; 6 W. B. 532. 

the intended wife migiit, after the in- A testator gave three annuities ; the first 
■ a jointure “ free from income or property' tax, or any other 
“ the second “free from all dediic- 
dit become tions,” the third “free from deductions”: — 
respect of — Held, that all the annuities were free from 
be imposed income tax. Tiiniev v. Midnmix, 1 Johns. & 
on" the jointure or "on the jointress in respect 334. 

thereof Held, that assuming the terras of the But when a testator directs his trustees out of 
deed to amount to an express provision that the the rents and profits of his estate to keep in- 
jointure should be paid free of income tax sured and to repair all the messuages, buildings 
(which, scmblc, they did) still the income tax and erections upon the hereditaments previously 
must be paid by the jointress, s. 103 of 5 & 6 limited, for his wife for life during the continu- 
Yict. c, 105 prohibiting any contract to that ance of her interest therein, and also during the 
effect. Flvyer v. Bauke,% 32 L. J., Ch. 610 ; 2 same period to pay and defray all taxes, pariia- 
K. E. 7 ; 8 Ij. T. 4S3 ; 11 W. K. 630. mentary, parochial and otherwise, affecting the 

A testator gave to his wife an annuity or same hereditaments or any of them, the trustees 
clear yearly rent-charge, clear of all taxes and are bound to pay the property and income tax. 
deductions *: — Held, that the annuity was subject Lorat (^Lord) v. Leeds (Lueliehs'), 2 I)r.& Sm.62 j. 
to property tax. Wall v. Wall, 15 Sim. 513 ; 31 L. J., Ch. 503 ; G L. T. 307; 10 W. E 307. 

16 L. J., Cii. 305 ; 11 Jur, 403. A. B., in 1846, gave to his wife annuities or 

The a?Tears of an annuity which accrued due clear yearly sums for her life, “ free from all 
while the income tax was in force, but which <leductions in respect of any present or futitre 
were unpaid, in consequence of the i-ents of taxes, charges, assessments, or impositions, or 
the estate on which it was charged being other matter, cause, or thing yvhatsoever,” and 
exhausted by prior charges, are payable to the directed the trustees to appropriate and invest a 
annuitant, without any deduction in respect of sufficient part of his personal estate as a fund 
the income tax. Bralmni v, Strathmore, 5 L. J., for the purpose of paying them. The trustees^ 
Ch. 165. acting upon the advice of counsel, detiucted 

The gift of an annuity clear of legacy duty, from all the payments to the widow the income 
and every other deduction for legacy duty or tax : — Held, that the widow was entitled to be 
otherwise, will not authorise the pa^’-ment of the paid the annuities in full, free from any deduc- 
iucome tax out of the testator’s estate. Leth- tion ; and also entitled to be paid ail the sums 
hrklge v. Thurlom, 15 Beav. 334 ; 21 L. J., Ch. which had been deducted. Lotat v. Leeds 
538. (Buchesi) (2 Dr. k, Sm. 62) followed. Banner-- 

A bequest to pay a clear yearly sum free mards Bdate, In re, Bamernimi v. Young, 51 
from all deductions and abatements whatsoever L. J., Ch. 449 ; 21 Ch, D. 105. 
does not render the annuity payable free from A testator by his will bequeathed his resifluaiy 
income tax. (ilBadoto y. Leetifkxm, 52 L. J., Oh. estate to trustees upon trusts for sale and conver* 
^102 ; 22 Oh. D.. 269 48, L; |!64 ; 31 W. E. 269. sion, and out of the income to pay to his wife for 

rent‘-char^e life such an annual sum of [money 'as' together 
yto- be paid free of income tax,, the annuitant is with the dividends and annual produce of the 
.:ehtttled have th^,,faE-amqtKat:paM, without, sum of 10,000/., to which she would be entitled 
of tiae by virtue of the settiemnnt m^e previoixs to hi» 

f ' kJ maiTiage with her, should trodune'^o her a otear , 
i\Xa 429:ill " annual income of 1,300L The ^ill &o contained 


3. When Deductible. 

Annuity or Eent-charge.]- 
settlement e; 

Property 
use that 

tended husband’s death, receive 

rent-charge in lieu of dower out of any lands | deduction 
to which the husband wns or mh ’ ' ’ 
entitled, without any deduction in 
anv ta.x then already or thereafter to 
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a declaration tliat no deduction should be made could not be allowed to deduct anrtbin.^ for 
from any legacies given by the will, oj' to be income tax in res{)ect of past repayments. MkU 
givcji by any codicil thereto, '‘for the legacy dleshm\mgh BiiUdimj 8jcletif^ Iii WijtJm, Ke 
tax or any other matter, cause, or thing whatso- parte, 63 L. T. 492, 
ever.” Semble, that the income tax was pro- 
perly deducted. Perireth v. Marriott, 52 L. X, Instalments of Purchase-money.] — F. being 
Ch. 221 ; 22 Ch. I). 182 ; 48 L, T. 170 ; 31 W. 11. seised in fee of one moiety of certain mines, sold 
G8 — C. A. her share for 45,000^., payable, 3,385/. down, 

and the residue by halt-yearly instalments of 
Interest.] — Interest upon a loan by a banker 7d8/. ILs*. $d. during a period of thirty years : — 
to a customer for a period of less than a year is Held, that the purchaser was not empowered, by 
not within the words “any yearly interest of lb & 17 Viet. c. 31, s. 40, to deduct income tax 
money or any annuity or other annual payment’^ from the instalments. Foie ij Fletcher, 3 H. 
in 16 & 3 7 Viet. c. 34, s. 40, and therefore the ^ N. 769 ; 2S L. J., Ex. 100 ; 5 Jur. (x.a) 342 ; 
customer is not entitled to deduct income tax 7 W. 11. 141. 


from such interest. Behh v. JB tinny (1 Kay & J. 
216) distinguished. (rodinya and Sharpe v. 


When Deduction Omitted.] — A debtor, making 


Blahe, 58 L. J., Q. B. 446 ; 23 Q. B. D. 321 ; 61 payments to his creditor from time to time for 
L. T. ’311 ; 37 W. E. 774 — C. A. Eeversing 53 interest, without deducting property tax, will 


J.P. 87. 

When a fund is assigned to trustees to pay a 


not be allowed, upon hnally settling the debt, to 
deduct the amount of back payments in respect 


fixed sum annually to creditors pro rat^, wdtii of such tax from the balance of the debt due at 
interest till payment, the assignor is entitled to the time of settlement. Turner, Etc parte, 11 
deduct income tax on the payments in respect of L. T. 352 ,* 13 W, R. 104. 

interest. Cram Y.Kilphi,'dl \ L. ll. The trustees of a deed made pursuant to an 

6 Eq. 334 ; 18 L. T. 350. order of the divorce court for securing payment 

A purchaser, liable to pay interest on his by the husband of an annuity to the wife, on 
purchase-money, may deduct income tax from whose petition the marriage had been dissolved, 
such interest. v. 1 Kay & J. 216 ; are entitled to deduct income tax from the 


1 Jur. (X.S.) 203. 


instalments of the aiiiiuit}^ but cannot set-o:S 


The words “yearly interest” in 16 & 17 Viet, against future instalments or otherwise recover 
c. 34, s. 40, mean not only interest accruing de income tax which they have neglected to deduct 
anno in annum, but any i^iterest at a fixed rate in the past. Warren v. Warren, 13 E. 485 j 
per cent, per annum, though accruing de die in 72 L. T, 628 ; 43 W. E. 490. 
diem. Td. Executor of obligor of bond having by mis- 

Biit where interest is payalde on purchase- take paid debt and interest without nialdiig 


diem. Td. ’ Executor of obligor of bond having by mis- 

Biit where interest is payalde on purchase- take paid debt and interest without making 
money u[)on a sale by order of the court the pur- deduction for property tax provided for by 
chaser must pay the fall purchase-money and bond, though six years had elapsed Held, 
interest into court wdthout deduction of income entitled to have it refunded. It would have 
tax. Molrotpl v. Wyatt, 1 De G. & S. 125. S. F., been otherwise in case of the obligor himself 
HiunUe v. Thimlle' 12 Beav. 43. having paid it. Sndth v. AUop, M‘CleL 623 ; 


Bills of Exchange.] — In paying a ere- 1 


13 Price, 823. 

Where executor paid interest on legacy for 


ditor, who has proved in an administration suit seventeen years, without deducting property 
in equity upon a bill of exchange, income tax is tax :~-Heicl, he could not afterwards deduct out 
deducted from the interest. TMming v. Mender- of future interest due the amount of property 
son, 3 De G. & S. 702 : 19 L. J., Ch. 273 ; 14 Jur. tax on preceding payments. Cnrvle v. Goold, 
1038. ' 2 Madd. 163. 

A., in satisfaction of a widow’s dower, mort- 
Mortgages.] — Though in dealings between gaged lands on condition to be paid 20/. per 
merchants, in discounting bills and the like, and annum. This, being an annual payment secured 
in loans made for short periods, the income tax by land, was held liable to answer taxes in pro- 
is not deducted, yet in a mortgage transaction portion as the land paid ; but the court refused 
the mortgagor is entitled to detluct it. 2[ossb v. to make the annuitant refund in respect to the 
Balt, 32 Beav. 269 ; 32 L. J., Ch. 756. payments she had received tax free, and for 

W. borrowed, from «a building society mone^^s which the party paying had omitted to deduct, 
on mortgage, to be repaid by instalments, cover- Attwood v. Lamprey cited in. East v. Thorn- 
ing principal, interest, and charges for working hnry, 3 P. Wins. 127, n. 
expenses. These repayments were regularly made 

till W.’s death, in 1881. His executors claimed 4, Peioeity of Geown. 

to deduct income tax from the remaining instal- 

ments. The society w^'as subsequently wound up, Company— Winding up.] — when a company 

and the liquidators refused to allow deductions is being wound up under the provisions of the 
for income tax. The executors, however, did in Companies Act, 1862, the crown has a right to 
fact deduct, under protest from the liquklators, payment in fuU of, a debt due from, the company 
income tax in respect of repayments since 1877. fer -property tax before the commencement of 
Ko mention of income tax was contained in the winding up, ,m priority to tlm other creditors, 
rules, and the society had always refused to Llenley 4) ^ 

allow deductions in respect thereof. On sum- 63 ; 26 W., B. 885 — 0. A. Reversing 48 L. J., 
mens by the liquidators calling upon the execu- ■ - 

tots ,to pay the sums deducted for income tax : — ' , , = : 5 , 

Held, that the executors were entitled to deduct' ^ ' 

income tax in respect of the present repayment, . • When Deduction Omitted ,] — See supra. 

■ and also from futime repayments, but only .upon -■ T.. 'V;;;, ’ ■" ' " ’ ; 

so much as teprasentecl;‘ interest, but .that; they }■“ “How of Bight,]-— A land ■ • 
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f,omi>any paid debenture — u. ^ 

exits iincler sc '/Mule A, deducted income « 

interest,, and returned the who e 
amount daluetcd for uasessment «nder schedu e ^s»one^ 
l):_Held, that a p^tniou of rifeht did not lie against an a 

to ohiain repayment of nc?ont tli- 

geheduie D. IMh>r«VuulnetLaRdC0.^.B»J; 

B2 J. i'- '141. have requiri 

rniumitation of PreSts— Time within which Iimome Ta; 

Over^lme^t must he prored-Jurisdiction of offers to vei 
SKers.“-By 5 & fi Viet. e. 35, s. 133, power give 
“th“ o! at the end of the year ” of assess- of requirm 
meiit any person charged with income tax imdci oath, m a 1 1 
SSl! “shall find and shall prove to the a tight oft 
satisfaction of the commissiouere hy 'vhom the ,1 L.l. ell 
asses, sment was made that Ins costs— A 

such year tor which the Xu anS by ' 

fell short o£ the iSiim so computed, Ac., it shali 
he lawful for tiie said commissioners to cause come tax c 
the ass~t to be amended as the aise shaU tojupjM 
require, and, in case the sum a 
been inrid. to cert , 
commissioners for special purposes 
of tlie Sinn overpaid up- 
and thereupon ' ' 
shall i.ssue an « 
sum as shall have 
Knulish company, ^Yorkmg mines 
in March, 1SS7, application u 
section for certificates in re ^ 
ments of income tax assessed on ^ 
years ending respectively April c, Isbl 

the <4sissnLits were made having inquired into schedule J. ot die 
the case gave them certificates under the ^ict 

section.' ^ Tlie commissioners for special engi 

‘refused to is.sue orders for repayment on sucli employ 
certificates <m the ground that they were made wages j 
without iurisdictioii, the company 

Sq.. 

imputed certificates Schcdido E extends only to °®°®® ? X?biie 
oivon were valid ; and that mandamus lay to ments xitulcr corporations, which aie of a pi bl 
compel the cominissioiiera for special purpose to nature. Ih. 

issue ordens for repayn‘ciit of the .amounts oortifi^ Augmentation Ftma.]-Tlie 

to be overpaid. The expression “ at the end of farant oy on Augmentation Fund 

the year ” iu the above section does X“Thm' SX a W S ml to a euinte in recognition 

any time after the end of the year, 01, on the othei ‘ service for more than fifteen years. 

hand, within any limit of ^tbe vear The grant was renewable at the discretion of the 

cable, but as soon after the eX° A rmmSl and such renewal was upon the condi- 

as, having regard to the circumsteno^ of t o > obtained donations to the 

particular case, is practicable by the amount of the grant : — Held, 

“X if .t.. tbe ffL B. d““'m 

Ka?S“d*a,s “ist ii fei bw , « i. p. i«. 

■ proofs of the profite haying fallen short of the « Bursar--. Official not Hember of Cor* 

fo^tedh noratioml-The statutes of _St. John’s GolK^e, 


assessed shall have 1 against liim it the aq 

•tifv under their hands to the j 

^ ..r — amount I [1891] 1 Q.^T>. ofiO ; 64. 

. -pon such first assessment, | 55 J. P. 376. 
the last-mentioned commissioners | 
order for the repayment of such | ^ PUBLIC OM^ICE 
been so overpaid, &c. An ' 

- --'ts abroad, made, 

' --1 under the above 
-espect of over-pay- 

ijTofits for the , ^ _ 

“ XCCl, andl Bailway Companies' 
by whom com pan y 


Occupation of House — Abatement.] — bee 
Temiint v. Smith, ante, col. 163. 

Servants.]— A railway 
is not liable to be assessed under 
” ’ ’ j 5 A 6 Mict. G, 35, 16 & 17 

t. c. 34, and 23 Viet. c. 14, in respect of 
'ine-<lTivcrs, porters, and labourers, whet tier 
,md by them at annual salaries or at 'weekly 
amoimtiiig to 100/, a year ; 
yants are assessable under schedule D. Mft.- 
. Laiwaahlre mid YiMiire Ay., 2 H. A U 
'3 L J., Ex. 163 ; 10 Our. (3r.s.) /Oo ; 10 
13 W. B. 8. 
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Husband and Wife — Joint Salary — Deduc- 
tions.] — The respondent and his wife were 
appointed master and mistress of a national 
school at a joint salary. The respondent claimed 
an allowance of SO/., upon an assessment under 
schedule E of the Income Tax Act, 1853, in 
respect of the board and wages of a domestic 
servant, whom it was necessary that he should 
employ in order that the duties of his household 
might be carried on W'hilst his wife was engaged 
at tlie school: — Held, that the joint salary was 
derived from a “ public office or employment ” 
within the meaning of s, 51 of the Income Tax 
Act, 1853, but that the respondent was not entitled 
to the tleduction claimed, the board and wages of 
the servant not being money expended “ wholly, 
exclusively, and necessarily in the performance of 
the duties of his office” ; and, that although the 
salary was paid to the respondent for the ser- 
vices of himself and his wife, it was properly 
charged in the name of the respondent alone. 

v. Ilardhuf, 60 L. el., Q. B. 471 ; [1891] 1 
Q. B. 560 ; 64 L. T.' 201 ; 39 W. R. 558 ; 55 J. P. 
376. 

d. PJSNALTT FOB NOT ALLOWING 
B EDUCTION. 

By a marriage settlement executed in 1807, 
lands were conveyed, subject to “ an annuity or 
clear yearly sum of 1 00/. freed and clear, and 
without any deduction or abatement whatsoever 
in respect of any taxes or impositions then 
already or wOiich should thereafter be taxed, 
charged, assessed or imposed upon the premises 
or upon the annuity by authority of parliament 
or otherwise howsoever : —Held, that the par- 
ties paying the annuity w’ere entitled to deduct 
income tax under 5 & 6 Viet. c. 35, ss. 73, 103, 
ami that the annuitant refusing to permit the 
deduction was liable to the penalty under s. 103. 
Af/,- Gen. v. 8k\eU. 3 H. & X. 834 ; 28 L. J„ Ex. 49. 

On an information against an annuitant for 
refusing to allows the tenants of premises on 
which the annuity was charged, the income tax, 
to be deducted out of their rent : — Held, liable 
for the acts of the attorney to whom the tenant 
had been referred ; and the question held to be, 
not whether the deduction was in terms refused, 
hut whether it was in fact allowetl. Beg. y. 
Shell, 1 E. & F. 204. 

e. PAYMENT WITHOUT DEDUCTION. 

Bent-charges — Creation by Will.] — The 5 & 6 
Viet. c. 35, s. 103, which renders void all con- 
tracts to pay rent-charges without allowing the 
owner of the land to deduct the income tax, does 
not extend to rent-charges granted by will ; and 
if a testator by his will gra;tits a rent-charge to 
be paid free of income tax, the annuitant is en- 
titled to have the full amount paid without deduc- 
tion of the tax. Feding v. 'Taylor, 3 B. & S. 2.35 ; 
32 L. J., Q. B. 41 ; 9 Jur. (is.s.) 44 j 7 L. T. 429 ; 
11 W. R. 70— Ex. Ch. 

. Creation by Settlement.] — See Floyer v. 

Banhes, ante, col, 163. ^ 

Whole Contract not Invalidated,] — A covenant 
iq an annuity deed made prior to 46 Geo. 3, c. 65, . 

SrliS-ffcMmaerPropertyTaxA^^ 

a fietrospective operation), whereby the grantor of 
the annuity covenanted tq pay the same without 


or anj^ then future pj'operty tax, is voitl in respect 
of its obligation on, the grantor not to deduct the 
property tax, but not in respect of the i>ayment 
of the annuity, subject to such dedLiction, Bead- 
slum V. Balders, 4 Taunt. 57. S. Fnllcr v. 
Abbott, 4 Taunt. lOo ; Bn, Hon v. MonMuivse, G. 
Coop, 41. 

A. having covenanted in a deed to pay B. 300/. 
at the end of a twelvemonth, and in the mean- 
time and until payment to pay interest for it at 
5/. per cent., it is no answer to an action for the 
300/., and interest accrued thereou, to plead that 
by the same deed it was covenanted that he 
should pay the property tax payable for and in 
respect of the 300/. ; for the plea does not show 
that the covenant for the payment of the pro- 
perty tax attached on the interest payable for 
the 800/. principal, and the covenants as there 
exhibited appeared to be independent, and there- 
fore, though the latter should be void by 46 
Geo. 3, c. 65, s. 115, avoiding all contracts,, 
covenants, kc., in full, without allowing the 
deduction of the tax as directed by the act,,, 
yet that would not avoid the other inde- 
pendent covenant in the deed for the payment- 
of the 300/. and interest. Wigg v. Shuttleworth,.. 
13 East, 87. S, P., Howe v. Synge, 15 East, 440. 

Between Landlord and Tenant.] — An 

agreement that, if the tenant will continue to 
pay his rent in full without any deduction 
in, respect of landlord’s property tax paid by 
him, the landlord will repa^' to the tenant all 
sums which , he has paid or shall pay for the- 
landlord’s property tax, is not invalid as being- 
contrary to the provisions of 5 k 6 Viet. c. 35. 
Lamb v. Brewster, 48 L. J., Q. B. 277, 421 : 

4 Q, B. D. 220, 607 ; 40 L. T. 537 ; 27 W. R. 
478--G. A. 

A. in 1807 (when 46 Geo. 3, c. 65, was in 
force) leased premises to B., at a rent of 840/.,,, 
with a proviso that the rent should be reduced 
to 330/. in the event of “ the tax called income 
tax ” hecoiiiing repealed, annihilated,, or sus- . 
pended, at any time duri-ng toe continuance of 
the demise ; such reduced rent to continue to l;»e 
paid only so long as the income tax should re- 
main i-epealed and not payable : — Held, that the 
rent which had so become reduced on the ex- 
piration of the old income tax. was restored 
to the original amount on the passing of 
the 5 k 6 Viet. c. 35, there being nothing in 
s. 73 to render the covenant illegal. Colhnm v. 
Traverse, 12 C. B. (N.S.) 181 ; 31 L. J., C. P. 
257 ; 8 Jur. (K.S.) 1195 ; 6 L. T. 287 ; 10 W. K. 
603. 

A lease rendering rent clear of landlord’s pro- 
perty tax is good as a lease rendering the same 
rent subject to a deduction thereout of the pro- 
perty tax. Tincltler v. Prentice, 4 Taunt. 549 ; 
I3R. R. 684. 

A distinct covenant in a lease, whereby the 
tenant bound himself to pay the property tax, 
and all other taxes imposed on the premises, or 
on the landlord in respect thereof, though void 
and illegal by 46 Geo. 3, c, 65, s. 115, did not 
•ayoid a separate covenant in the lease for pay- 
ment of, rent clear of all parliamentary taxes 
generally ; ' for such general words were to be 
understood .of such taxes as . the tenant might 
lawfully engage to defray .f , Gmhell v. Kim, U 
‘ teasfc, 16S ; 10 B. B; 462. ■ 


ill 
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■InhaUtecl House Duty. 172 

ir. IXHABITED HOUSE DUTY. vvhore nny liouse being Mie property sliall bo 

fhvidefl into and let iii diflerent teuemeiits, and 

1. 17h any of such tenennuits ai-e occupied solely for 

2. JfoHups let In JJlfemit TenemenU, 171. the purpo-e.s of any trade or business, or of any 

Kvemptima^ 1711. profession or calling by which the occupier seeks 

4. OeevpatUm^ 177. a livelihood or profit, or are unoccii})ied. the per- 

son cdiargeable as occupier of the house shall be 
1 nwpTTTvn liberty to give notice in writing at any time 

1. ELI,I1,G-H0C;S1.. to the surveyor of 

What is,] — Semblc, that a building occupied taxes stating therein the facts, and after tlie 
by a bank and a telegraph company in such a receipt of such notice by the surveyor, the corn- 

way that all the groiind floor and" basement, missioners acting in the execution of the acts 

except the telegraph company’s entrance hall, relating to the inhabited house ditties sliall, upon 
and the basement under it, were the bank’s, proof of the facts to their satisfaction, grant 
and the upper floors the telegraph company's, relief from the amount of duty charged in the 
hut tliere being doors between the telegraph assessment, so as to confine the same to the duty 
<jompany’s entrance hall and the bank’s iobby, on the value according to which the house should^ 
wdiich were open during banking hours to give*a in their opinion, have been assessed if it had beein 
.se<;ond access to the telegraph company’s pre- a house comprising only the tenements other 
niises, and a caretaker living on the third floor than such as are occupied as aforesaid or are iin- 

protect the entire building, is a dwelling- occupietl : — Held, that the provisions of Hie- snl> 
iiraise within the Inhabited House Duty Acts, section only apply in cases where the house is? 
'(JliKHered Jlereantile JBanh of Lidla^ London divided into different tenements structurally 
md China v. Mllson., 47 L, J.. Ex. 158 ; 3 Ex, sevei’cd from each other, as, for instance, in- the- 
I), 108 ; 88 L. T. 254 ; 26 W. lb 285. case of flats and sets of chambers. Chapman v. 

llni/al Lnnli of Seoilarah ot? L. J., Q. B. 670 ; 7 

Club and Auctioneer's Office.] — build- Q. ‘B. D. 186 ; 45 L. T. 215 SO VV. B. 81 ; 46 

ittg was used part of it as a club and the re- J. P. 88. 

mainder as an auctioneer’s office. It was only t\’he]-e a part of the gro-JimT floor and a base- 
occupied ihiring the day, and no person slept nicnt of a biisiltling was severed' from the rest of 
there .-—Held, That it was not an inhabited the building by a party wall,. and had its own 
■dwelling-house so as to be liable to inhabited separate entrimce there being eommimication. 
house duty under 14 k 15 Viet. c. 86. Biley v. between it ao-d the rest of the building, and the' 
48 L. J., Ex, 487 ; 4 Ex. 1). 100 ; 27 W. pail so separat-ed was used wIkoUy for the piir- 
IL 414. poses of a baidv: — Hold, that siieii part of the 

premises constituted a separate house, and being 
2. Houses Let ix .DifFBreXT Texeaiexts. ^^sed solely for business purposes^ was exempt 

from inliabited Ikuise duty. Ih.. 

Part Used for Business and Part occupied by Semblc, per Hj?.wkins, J. : — Tliat-when a house 

Landlord.] — By 41 Viet. c. 15, s. 13. where any is substantially within the woiyi of the sub- 
hoiise being one property is divided into and let seciion above referred to as being a house struc- 
in different tenements, and any of such tone- turally divided ilTito and let in Atiiifferent tene- 
mvsids are <x‘cupied solely for the purpose of any laents, the mere that the landlord occupied 
■tra<le or business or of any profession or calling, : one of vsucli tenejaients, forming a. small portion 
by which the occupier seeks a livelihood or profit, of the whole, wi'uld not discntltH him to the 
or ai’e unoccupied, inhabited house duty is to be relief given by th t sub-section, i/n 
assessed as if the house comprised only the The rcspondei>i& were the lessecis of a house, 
tenements other than those so occupied as afore- structurally clivhfel into two portions, one of 
.said, or inioccu])ied ; and a house or tenement which they occu]^5le<I solely for tlbe purposes of 
occupied solely as aforesaid is exempt, although : their business, an+l sub-let the remsaining portion, 
a servant or otber person may dwell in such to a tenant. w.Hihi') resided there*: — 'Held, that,, 
house or tenement for the protection thereof, A Avhetlier the sectio^n was to be read a.s referring to a 
house had one entrance into the street, and the letting by the superior landlord o-i by the lessees,, 
rooms in it opened on a hall, passages, and stair- the exemption therein contained did not apply 
■case, common to all the tenants. Some of the as the superior luBdlord had not divided tlie house- 
Tooms on the ground floor wmre occupied by the and let it in separate tenements^ nor was the part 
landlords, the apptdlants, as offices, and the re- retained by the* lessees let asa&tparate tenement,, 
mainder, and the rooms on the first floor, were but was retained by them : — Held, therefore, that 
let to tenants who occupied them as offices. The as the lessees, substantially oixjnpicd the house, 
ffooms on the second floor were occupied partly and wmre not within the exeiaption contained in 
■% tenants who resided there, and the remainder the section,, they were liafote to he rated to. 
by a caretaker and his wife, who acted as ser- inhabited house duty in respect of the whole 
wants to the residents, and cleaned the several house, Iloddlnott y. Ilomrmul Cvlonml Stoves^ 
portions occupied by the appellants as offices or 65 L. J., Q. B.291 ; [1896] 1 Q. B. ICfl ; 74 L. T. 
let off. The appellants claimed relief from being 79 j 44 W. B. 285 ; 60 J, B. 202. 
assessed on the portions used as offices : — ^Held, 

■ that the portions so' used were' not exempt, as Tenements — Internal Communication.] — A 
the exemption applies to houses let in separate house was occupied on the grouxid floor as a 
and distinct* tenements each complete- in' itself, bank (by tlie o-wners) and as stanip and tax 
; and hot to rooms in a house* T^ofkdiiire offices, on the first floor as writing chambers, 

T, 51; I 8 There w’^as internal commiinioatioh throughout 

I } ft, T* these two floors. The second floor Was enolasod 

'(V' ''■b •Ia.-A"- ' ' by a door leading to the staircase eonnectina* 
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■ rent free. The premises liaving 
to the inhabited house (.hit:y the 
discharjG^ed the assessnient on the 
he premises were entitled tf.) the 
nted by 32 & 33 Viet. c. l-t, a. 11, 
ter portion of them was occupied 
-Held, that the pi'C- 
that m’Oinid. 

L3 pxrii. 10 Ex.,322";. 
'X 632.: t'd'''-':-.''''' \'Y'' 

ainwcll and Cleasby, BB., that 
til ises n o a l>at e in c ii fc could be 
r 32 k 33 Viet. c. 14, s. II, in 
*ts which were occupieti for the pnr- 
of 'trade only. 

-Attendant occupying Sitting- 
Z _ - -- . ]-“Tke London 
house wliich is used as a library 
;s for the use of members. The 
lC of.tlie library is derived solely from the 

^riptioiis of members, ami the library is not 

conducteil with a view to making any proh- toi 
the members. The use of a sitting-room and bed- 
room is given, in addition to his wages, to an 
attendant who, with his wife, dwells in these 
rooms, both by day and also by night, for the 
protection of the premises, and no other ])crson 
dwells on the ..premises Held, that t lie li to, ry 
is liable to inhabited house duty, as it does not 
come within any of the exemptions specitied to 
sub-s. 2 of s. 13 of the Customs and Inlanu Le- 
venue Act, 1878. Loitdan Lilji*ar)j v, (>- 

L. T. 466 38 W. K. 478, 


t he whole premises were liable. Clerk v. Brithn \ 
JJrm Co., 49 J. P. 825. , j 

Two houses with internal communication were 
let to various occupiers, ami usetl partly as toces 
Sind Tiartly as a residence. The street dooi ot 
•one house opened into a vestibule, from which 
two doors led into the offices ; and another door 
•openeil into the lobby of the resiilontial portion, 
and affoi-ded the oulv means of entrance into the 
a-esidence Hold, that the house fell within 
s. 13. sub-s. 1 of 41 Viet, c, 15, Corke v. Brifn.s, 
48 J, P. 376. 

A building was divided into two self-contamecl 
tenements, one of which was occupied as onic^^ 
bY a firm whose individual partners owned the 
building, whilst the other was let to one ot the 
partners, who occupied it as a residence . Held, 
that inhabited house duty was chargeable only 
Tjpon the value of the dwelling-house, -t isOi€ v. 
Jl'Itims, 48 J. P. 776. _ ^ , x 

A house was divided into two tenements, 
which were lot to the same tenants under one 
lease, in which the tenements were separately 
described :-Held, that s, 13, siib-_s 1 0^1 \ let. 
•c. Lb applied, Stniles v. Crooko, oO J. P. 096. 

Blocks of Buildings,]— Certain blocks of build- 
ings. each having a street entrance and one 
internal staircase, were structurally dividod into 
ditfererit suites of rooms distinct trom each 
other. A porter living in the basemen^ had the 
•care of the street door, which was locked at 
Eiight, and he also had access to tlie rooms. 
Each suite of rooms had a door opening on to 
the staircase common to all. 8ome of the; suites 
<if rooms were let to tenants as olhees tor busi- 
ness purposes. A few were let as rcsidenceb, 
^Sonie were untenanted : — Held, that the duty 
was properly charged upon the bloci-L^rJ as houses 
Hinder r. 6 k 48 Geo, 3, c. 55 , schedule b and 
not uix>n the separate suites of rooms as distinct 
properties under r. 14. Aff.-Cen. v. 

%)rU)w Wet^fminder Ckamher.9 4r> 

L, J.. Ex. 886 : 1 Ex. D. 469 ; 3.) L. i. 224 ; 24 

W. I:h 996-— €. A. ^ , 

Each block had not been inserted in the valua- 
tion list as one hereditament. But each suite ot 
s’-ooms was charged therein as a separate here- 
ditament Held, that for the puriiose of the 
house duty it was not necessary wittnn. the 
Valuation (IMetropolis) x\ct, 1869 s. /<>, to make 
a separate valuation of each block by reiisoii oi 
Sts not being separately valued in tnc wiliiation 
list, and that the house duty on each block 
siffiitlY charged at the aggregate of the sums al 
which its component tenements tvere estimatec 
in the valuation list. Jh. 


since — - o - 
for the purposes of trade 
niises were not exempt on 
V. 44 L. J P 

33 L. T. 19 ; 23 W. .R. 

Held, also, by Bra,.,. 
in assessing 
made, umler 
of those part 
poses (Z 

Library- 

room and Sleeping on Premises,] 
Library occupy a ' 
and reading-rooni! 


trade, and in which no caretaker sleeps at ntght, 
are made exenpit from assessment to inhabited 
house dutv. By 5 Geo. 4, c. 44, s._4, this exemp- 
tion is extended to houses occupied tor P^tcr,- 
siorial vmn loses in which no caretaker sleeps 

niffiit. Bv 32 & 33 Viet. c. 14, s. 11, any tene- 
ment or iiart of a tenement occupied sis a iiouse 
for the purposes of trade only is made exeiupt, 
even thouu'h a servant or other person may 
dwell therein for the protection thereof y—Heiil, 
that the exem].>tiori given by 32 cV: 33 V ict. c. 14, 
s. 11, does not extend to houses oceupieu tor 
Di'ofessional purposes : and that, thoretore, a 
house partly occupied for professional |)ur\x>ses 
and in which a caretal-.er sleeps ‘d: night, is liablje 
to asses.smeiit. Xeeke v. Bdaluoiwd^ 36 L. i. 210 . 









’■'^y 


175 BEYEmE—Inkabited House Duty. 176 

ivithin the examiition. Jeimm x, G7vlfhle, 45 in the hospital n i-na-^ter and t^nch niinibers (4 

h. J., Ex. 50J ; 1 Ex. U 151 ; U L. T. 493 : 24 poor pt‘ 0 ]>}c as should from lime to time be con- 
W, il. 440. veiiicrit. aiul also to found and establish at the 

same place one free school for the hifttructn).m. 

Ixinatic Asylum — Self-Supporting.] — A teaching, maintenance, and education of poor 

1if)spital was built by charitable contributions for children or scholars. The foundation was con - 
the reception and relief of lunatics of the poorer firmed by two statutes of 3 Car. b whereby the 
cIa>Hes. The building, real estate, aiui endow- scholars of the foinidiition were limited to Im-ty. 

inents were vested in tru-tees, and the institution yiibseqiientJy a large number of }jnpils ])ecaine 

was managrd by a committee subscribers who attached to the school without pariici|>ating in 
give their services grutiiitousbn The necessary any of the advantages of the fonmlation. Im 
fniub wore ])rovidcfi by charitable contributions 1867 an act vras passed empowering the governors 
and endowments, but in addition to these an to sell t lie school buildings in Charterliouse, and 
income was derived from a class of paying to purchase a site elsewhere on which to erect 
patients, whi>?e pajunents exceeded the cost of buildings for the purpose of a school. A site 
their maintenance and produced a profit ; — was purchased at Goilalming, and the school 
Held, that inasmueli as the institution was not was removed there, the hospital remaiiiing in 
wholly vself-supporting, the payments of paying London. The mode of enjoying the privilege of 
patitmts did not deprive it of its eleemosynary the foundation was afterwards altered by shilmte-, 
character, nntl that it was, therefore, exempt and a system of scholarships and exhibitions,, 
from [iropei’ty tax under 5 cS; fi Viet. c. 35, s. (Jl, payable out of the funds of the foundation, 
r, 6, and also from inhabited house duty under established. Large fees for board and tuition 
48 Goo. 3, c. 55, schedule B, case 4. (Mwsex.Xot- were payable in respect of scholars not on thc- 
i'uifjltinih LiiiUitle 60 L. J., Q. B. 4S5 ; foundation. The governing body of the school 

[1891] 1 Q. B. 585 ; 05 L. T. Io5 j 39 W. K. 461 ; having been assessed to inhabited house duty 
55 J. .T, 5S2. upon the school-house and buildings connected' 

An institution for tlie reception of insane per- therewith : — Held, that the liability to pay the- 
sons was foiinrled by charitable donations, but duty was to be determined by the character 
unendowed. It was vested in trustees and of the buildings at the time when they were 
managed gratuitously hy a committee, and sup- assessed, rhat at that time the school was not a 
portetl wholly out of f)ayHients made by the ‘'charity school” within the meaning of the 
jiatients. of whom some }»aid more, some less than exemption, and that the assessment was there- 
the cost of their maintenance, and a few were fore right. Chatierkovne School v. Lamrmjuf^ 
maim allied gratuitously. x4fter paying expenses 59 L. J ., Q. B. 495; 25 Q. B. D. 121; 62 L. Th 
there was an annual surplus of profits, which was 907 ; 3S W. E. 776 ; 54 J. P. 790. 
exjxaided in enlarging and improving the insti- 

tutic 72 i : — Held, that the institution being wholly Houses Occupied by Servants — Caretaker — 
self-supporting was not exempt as an “ hospital” Clerk.] — The respotnleni was a hop-nicrcliant. 
within the meaning of 48 Geo. 3, c.5r>, schedule B, and wms possessed of certain houses having an 
case 4, which must be restricted to hospitals internal communication throughout, and usetl 
maintained wholly or in part by charity. Seed- for the purposes of his trade. K. lived in the 
him v. ISomer,% 21 Q. B. 1). 436 ; 59 L. T. 404 ; houses in order to take care of them, but be was 
37 VL li. 125. j a clerk in the respondents employ at a salary of 

1.50f. a 3"ear, and he resided in the houses together 

Part of Infirmary.] — Where a house was with his wife, children, and servant : — .Hekl, thar 

situate within the precincts of an infirmary, K. was not “ a servant or other person ” withiii 
wherein the medical sup/erintendent is reqiiired the meaning of 32 & 33 Viet. c. 14, s. 11, and 
to reside by minute of the managers and by the that the respondent was not exempt ironi 
exigencies of the hospital, but not by statute : — inhabited house duty in respect of the houses,. 
Held, that the house was a necessary part of the Tcwen.s^ v. Soalm^ 50 L. J., Q. B. 132 ; 6 Q. B. D. 
infirmary, and therefore exempt under case 4, 530 : 44 L. T. 128 ; 28 W. E. 562 ; 45 J. V. 468 
schedule B of 48 Geo. 3, c. 55. Wilson v. Fussua^ — C. A, See now 44 Viet. c. 12, s. 24. 

48 J. 361. The appellants, the City Bank, occupied and 

used as a bank and for the purpose of carrying on 
Hospital or Charity School’^— School sup- their business as bankers there in. the ground 
ported partly hy Endowments,] — Where pupils floor and basement of a building, which had a. 
at a college pay 90/. per annum in fees (besides separate entrance from the street, and no internal 
certain extras) such college is not a “charity communication with the rest of tiie building,, 
school ” within the meaning of the Inland from which it was structurally sejmrated. The 
Eevenue Act, 1808^ schedule B, case 4, and is only p)ersons dwelling on the premises at night 
not entitled to exemption from inhabited house w^ere two persons, namely, a porter, in the service 
duty-y notwithstanding that such college receives of the appellants, and a man named Smirii, a 
annually from endowments between seven and clerk in their employ, who dwelt therein for the 
eight thousand pounds, ' Smithwell v. Royal protection of the property. There .were also two 
Holloway College.^ 64 L. J., Q.. B. 791 ; [1895] '2 watchmen employed to patrol the premises at 
487 ; 533 J 183 ;j 44 W. E. night, but who had no room there. The custody 

315 ; J, B. o03, . • . of the keys of the premises was committed by 

iV'.'.. « . ' w . T. V ' appellants to Smith, whose duty it was to 

' foundation — - see that the premises were safely 

of,' secured every night, he occupying one smaif 
I, one Thomas fn^powered to room only, and such residence 'vleing merely foi" 

protection ot the b^pk^^yUpon 
^^^Whdssieners having held the appellants 
to inhabited house duty upon the above 
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boundary of a police station which include<i 
other buildings used for the purposes of the 
police district. There was a yard to the house^ 
and a wall which divided his premises from the 
remainder of the police station, to which a door 
in the wall afforded access. The front entrance 
of the house faced the street. He kept tlie 
ke.ys. of the house, which he had himself 
furnished, and for the use of which a deduction 
was made from his salary. He was compelled to* 
live ill the house, as that was necessary for the 
discharge of • his official duties ; t he house was 
liable to he used for such purposes connecte<I 
with the police force as the chief constable 
might direct ; and he was liable to be removed 
from station to station at any time: — Held,, 
that he had not such an occupation of the house 
as to render him liable to inhabited house duty 

111 respect of it. Bent v. llohcrtft^ 47 L. J., Ex. 

112 ; 3 Ex. H. b‘6 ; 37 L. T. 673 ; 26 W. E. 128. 


dwelt on the premises as a caretaker only, and 
solely for the purpose of protecting the same, 
and therefore the case fell within the exemption 
contained in sub.-s. 2 of s. 13 of 41 & 42 Yict. c. 
15 : and the appellants were not liable to the 
duty. Teicens v. Is'oaheit (supra) discussed and 
distinguished. City Bank v. 47 L. T. 254,. 
See 44 Viet. c. 12, s. 24, 

The appellant, a banker, was the owner of 
premises which he occupied and used as a bank, 
and for the purpose of carrying on his business 
as a banker therein. The premises comprised 
three coal cellars and a strong room underground, 
a front and back sitting-room, with a kitchen 
and scullery on the ground floor, a front sitting- 
Tocmi and two bedrooms on the first floor, and 
five bedrooms on the second floor. One coal 
cellar and the strong room, the front and back 
ground floor room, and the front sitting-room 
on the first floor, were used by the appellant for 
the purpose of his bank. The kitchen and , 
scullery, one bedroom on the first floor, and two i 
on the second floor, were occupied by one 
Somerford, who dwelt therein for the protection 
of the bank (the rest of the cellars and rooms 
being unused), and his family, viz., his wife and 
a son and daughter, both of age, and the son 
being occupied in the county court office, dwelt 
there with him, Somerfoid himself being in the 
employ of appellant as a clerk at a salary of 
10(Y. a year, which included the services of him- 
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•11 8) approved and followed. Lamhtini \ , Ker7% railway company were liable to pay land rax in 
<^1 L. J., Q. B. 740; 71^595] 2 Q. B. 233; 15 respect thereof. Chelsen Water lonrh^ v. JjoH'Ie// 
n. 475 ; 43 W. K. 541 ; 50 J. l\ 775. (17 Q. B, 358) distin^itiiislied. Metropohtan B^'. 

wFowUr, (‘>2 L. d., Q. B. 553 ; [1803] A. C. 41 h; 
Lodgings Let for Portion of a Tear.]— -Houses i b. 2()4 ; 60 L. T. 800 ; 42 W. E. 270 : 57 J. P. 
Het as lodgings in places of public resort, and 755 — H. L. (E.) 
which are so occupied by the various families 

hiring them for the season (much less than half Waterworks Comirany — Pipes and 

ra year at a time), and are, during the remainder Mains.] — A waterworks cmripany is not liable 
>©f the year, left wliolly unoccupied, are charge- paylaiid tax in respect of the land through 
able to the assessed taxes for the entire year, or on which, by a parliamentary power, it is 
Sollett A Case, 8 Price, 128, n. entitled to lay ami does lay its mains and pipes 

A person keeping a bouse for the purpose of for the conveyance of water, such a power being 
being let as a ready-furnished lodging-house, is only in the natuio of an easement, and therefore 
^chargeable for a whole year’s duty, although it not'making the company “holders of lands or of 
:is unoccupied and unfurnished for one entire an Iicreditament,” within the Land Tax Acts, 
^quarter. Wi^lghfs 8 Price, 125, n. (tlteUea Waterwnrlix v. Bowie 17 Q. B. 858 ; 

And persons letting houses furnished, as lodg- 20 L. J., Q. B. 520 ; 15 Jur. 1121). 
aiig-liousos, for a part of the year, not being at 

.any time occupied for more than six months sue- Bridge Tolls.] — By 38 Geo. 3, c. 5, for 

oessively, and paying threc-fpiarters of a year’s granting a land tax for 1708, it was enacted that 
assessed taxes, are still liable to the charge for manors, messuages, lands, tenements, tolls, 
the other quarter ; and the commissioners have and all hereditaments of whatever nature 
xio j)ower to make any abatement in the assess- or kind soever they be, situate, lying, and being 
merit, although, rhiring the quarter for which and happening, or arising, should be charged to 
;3UGh abatement is claimed, the houses had not the land tax. By 38 (4eo. 3, c. 60, for making 
Jfoeen opened. Shhmer’s Case, 8 Price, 124, n. the laud tax perpetual, it was enacted that the 

sums charged by 88 Geo. 3, c. 5, in respect of 
Eemoval during Year,]— And the owner of a the manors, lands, tenement^, and hereditaments 
Siouse, occupied iiy him till the 26th June, is in the act mcntione<l, should be raised for ever. 
(Chargeable with the assessed taxes for the re- An act incorporating a bridge company autho- 
fiiainder of the year ; that is, till the siicceeling rised the company to take tolls, and enacted 
;5th April ; although be quitted possession on the that the shares of the proprietors should be 
r2f)th June, jmd ceased to occupy the house after- personal estate, and not in the nature of real 
wards. FruFs Case, 8 Price, 122, n. property : — Held, that the company was liable 

under 88 Geo. 3, c. 60, to be rated to the land 
Unoccupied House.] — It seems that houses left tax in respect of their tolls, as being a tenement 
tinoccupied by the owner during part of the year, ^nd hereditament within the true meaiiins of that 
•where the furniture is not taken away, are liable act. Vaua^ludl Bridge Co, v. Sawyer, 6 Ex. 504 ; 
sto the duties for the whole year. Colijton, In re, 20 L. J.. Ex. 304. 

,8 Price, 117. Bridse tolls, which do not arise from the mere 

^ 1 rm . ^ser of land, but are granted to a bridge com- 

, -ITotice to Coi^™ers.]-The commis- ^ franchise, by act of parliament, are 

^iioner,", are not cntitleii under 4^ faeo. 3, c. 1 (> 1 , hereditament of themselves, and liable to bo 
«.lo todischargepcrsonsohargerltorhousesrindcr ^ by virtue of 

s. 10, on the ground of their not having been Cni.-,; JMdoo Co. 

.occupied during the _ whole year, unless notice Mitchell i El. i: Bl. .5J9 ; U L. J., Q. B. 249 j 
in wnrmg nas been given to the asses-sor of such ^ \ (;()3 . 3 p 373 (_q^ 

houses not having been occupied. CohjUm,I,ire, The fact that ’the land ta on the ‘land on 
^ X nee, IX/. which the abuttals are built lias been redeemed 

_ docs not relieve the compariv from the liabilitv 

HI. LAND lAX. to be assessed for the tolls. Ih. 

1 . Pn)M<rty LiahU to, 179. act, the bridge ainl roads “ shall 

h Redemption 182 charged or chargeable with any parocinal 

s! Cmtmets hettoem LawUor-l and Temnt, rates or a.s,sessmonts w-hatsoever for or in r 

J33 ’of the tolls : — Held, that the exein])t]on was 

4. Asseamera a 7 id Ihcourv, 100. confined to the rates ami assessments laid upon 

.'6. OmnmmuHiers 193. the parish for local purposes, and did not extend 

6 * mw.n. IQK to the land tax. Waterloo Bridge Co, v. Cull, 
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by the commissioners of the land tax, the court 
will not re-examine it. Brocltman Iloneywood^ 

1 P. Wins. 328, 

Benewahle Leaseholds.] — The 38 Geo. 3, c. 60, 
s. 37, applies to leaseholds renewable by custom. 

.jS'eame v. Moorww^ 36 L. J., Oh. 274 ; L. E. 3 
Eq. 91 ; 12 Jur. (K.S.) 913 ; lo W. R. 51. 

Eoyai Exchange.] — The corporation of the 
Eoyal Exchange Assurance Company in London 
is liable to be assessed to the laml tax, in its 
corporate capacity as a corporation. Exchange 
Asmrance Co, v. Yanglian^ 1 Burr. 155; 1 Ld. 

Ken. 320. 

Exemption— Hospitals.] — Taxing acts must be 
■construed strictly. And where therefore land 
which, in 4 Will. & M., being employed for 
•charitable purposes, as the site of an almshouse 
or hospital, was on that account declared by a 
statute then passed (4 Will. M. c. 1) to be ex- 
■einpt from the land tax at that time imposed-— 
nrid the like words of exemption were used in 
38 Geo. 3, c. 5, the fact that other land had since 
been applied to the same cdiaritable purposes, 
and the original land had been, by order of the 
■court of chancery, directed to be held by the j 
trustees of the charity to their own use, freed i 
from its charitable trusts, did not, without more, 
render it liable, even in the hands of a tenant, to 
the taxation from which it had been previously 
-exempt. Cox v. Babbits, 47 L. J., Q. B, 385 ; 

3 App. Cas. 473 ; 38 L. T. 430 ; 26 W. R. 483— 

H. L. (E.) 

Residence in a Hospital.] — A house 

within the limits of a hospital, appi’opriated 
to an officer of the hospital for the time 
being, is not assessable. IJtarrlson v. Bulcoclt, 

1 H. Bi. 68. 

The proviso in 38 Geo. 3, c. 5, s, 25, exempting 
liospitals from land tax, applies only to hospitals 
and sites of hospitals founded before the passing 
■of the 38 Geo. 3, c. GO, the act by which the 
•former act w'as made perp-etuaL Colchester 
(^Lordl) V. ICeu-ney, 4 H. k G. 445 ; 35 L. J., 

.Ex. 204 ; L. R. 1 Ex. 308 : 12 Jur. (N.S.) 743 ; 

14 L. T. 888 ; 14 W. E. 994. Affirmed, 30 L. J.. 

Ex. 172; L. R. 2 Ex. 253 ; 16 L. T. 463 ; 15 
W. R. 930— Ex. Ch, 

Crown Property^.] — An asylum for the 

maintenance and etlucation of children of soldiers 
■who ha^'c fallen in active service, built, endowed, 

.and entirely maintained out of a fund sub- 
scribed by the public, and a<lmmistered by 
■commissioners appointed by the crown, is not i 
■exempted, qua crown property, from paying the 
lanrl tax. Ib. ^ 

Land previously chargeable with land tax is L. J., Ex. 281 ; 5 W. R. 011. 

.not exempted by becoming crown property, i h. Held, secondly, that, as to the property vSince 

The king's dockyards are not assessable. Att.- purchased, the land tax of which had not been 
Ben. V. Bill, 2 m! & W, 160 ; 6 L. J., Ex. 105, i-edeemed, such property continues to be taxable 

in Hertfordshire. Jh. 

Lands Exempt before Statute.] —Houses - , 

built' on lands embanked from the Thames, in 2. Redjsmptiox.- 

'pursimnce of 7 Geo. 3, c. 37, which vests those ' ' ^ , 

lands in the owners free from taxes, were not Construction of Statutes.]— As to construction 

liable to be assessed to the general land tax im- of ^ the Land Tax Redemption and Sale Act. sec 
posed by 27 Geo. 3, c. 5, though such act is IVUliam,? r, BMqt, 472, 

-conceived in general terms, and is „ subsequent The Confc'jning Btatutes, 54 Geo. 3, c. 173, 

in point of time to the act creating' the exemp-' and Geo. 3, c, 100, have removed any objection 
tion. Williams v. Britehard, 4 Term Rep. 2 ; 2 to a. sale and conveyance under the Land Tax 
E', 310. ; 4.nd see Birchard' allying 'from'' |he property, so,- 

5perm - Bep; 463- ‘ - ; • - C - j.' ; > \ \ ■ spld'nqt baring been ' artelpally saleable, or 4^1^' 


on their shares. The new river commences ni 
Hertfordshire, and runs for three miles through 
a parish in that county. The river, as it existed 




EEYmm—Lrnid Tax 


A contract for the sale of lands, with 
, their a])piirtenances, bclonginj? to a rector. 
■ was entered into under 38 Geo. 3, c. dO, and 
39 Geo. B, c. 0, which enabled ecclesiastical 
corporations to sell lands for the redemption, 
of land tax. Bcfoi’e the payment of the 
purchase money into the Bank of England^ 
as directed bj" tlie acts, and the execution 
of the conveyance, the 39 Geo, B, c. 21 was 
passed, wliich enacted that all minerals imdci'’ 
lands belonging to any ecclesiastical corporation 
which should ])e sold, should be ab,'=Joliitely 
excepted and reserved : and that the provisions 
of that act should, in the execution of the former 
acts, be applied as if they liad been specially 
enacted in those acts -Held, that the minerals 
passed to the purchaser. Ib, 

Lease by Bishop-— Eeservation in.] — In a lease 
of lands belonging to a bishop in right of his seo^ 
granted after 42 Geo. 3, c. 116, the land tax 
having been redeemed by such bishop with 
mone}’' raised pursuant to the act, such redeemed 
land tax must, in addition to the ancient and 
accustomed rent, be expressly reserved and made- 
payable during the term granted by the lease ; 
and, therefore, a lease of such lands granted by a 
bishop, in which the redeemed land tax was not 
so reserved and made payable, is voidable by the 
successor. d. Maelieder {Biitha/f) v. Bridges^ 
1 B. A Ad. 847 ; 9 L. J. (O.S.) K. 113. 

By Incumbent — Interest on Purchase-money,] 

— The representatives of a deceased incumbent 
of a rectory who has, out of his own estate,^ 
redeemed the land tax prior to 1799, are entitlecl 
to recover from the succeeding incumbent the 
interest of the ])urchase-money. at the rate of 3/. 
per cent, on such purcliase-money. Kildevlee v. 
Amhrose, 10 Ex. 454 ; 3 C. L. li 181 j 24 L. J., 
Ex. 49. 
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Subsequently, he contracted to sell the estates 
free from any incumbrances: — Held, first, that 
land tax was entirely extinguished. Bulkeleij v. 
Mo;pe., 1 Kay & J. 482 ; 24 L. J., Cli. 856 ; 1 j ur. 
(N.S.) 864 ; 3 W, E. 360. 

Held, secondly, that the rent-charge in lieu 
thereof was merged in the inheritance, and, con- 
sequently, that the purchaser was entitled to 
hold the estates free from such charge. Ih. 

— Bight to Payoff.] — Under 42 Geo. 3, c. 
116, a remaindermaii in possession can compel 
the representatives of the tenant of a prcvitais 
particular estate, who has redeemed the land 
tax, to receive the consideration money for such 
redemption, with all arrears of interest, so as to 
free the land from the charge and payment of 
the interest to which it was subject, for the 
benefit of. such tenant. Con dm' v. Han't 12 

12 Jur. 835. 


By Tenant for Life.] — A,, being under a 
settlement tenant for life in remainder, after 
prior estates for life in tail with remainder to his 
own iirst and other sons in tail, with an ultimate 
remainder in fee, which afterwards became 
vested in the first tenant for life, redeemed the 
land tax upon the settled estate during the life 
of the first tenant for life, and took an assign- 
ment to himself under the Land Tax Act. The 
prior tenant for life afterwards died without 
issue, having devised to A. the ultimate fee ; and 
state and having no issue, 


Q. B. 726 ; 17 L. J., Q. B. 273 

By Crown— Contract to Grant Lease.] — A. 
agreed wdth B, to grant him the lease of a 
house (to be built), when it \va3 complete, finished, 
and fit for habitation. B. being constantly on 
the premises during the building, took possession, 
and then made various objections on the ground 
that the , house was not complete, finished, and 
fit for habitation. A. claimed 3L per annum 
additional rent, on the ground that the crown, 
since the contract, had redeemed the land tax 
which A. was liable to pay : — Held, that s. 120 
of 42 Geo. 8, c. 116, did not apply. Faullmeyv v. 
HleweUm. 9 L. T. 251 ; 11 W.E. 1055, Affirmed 
9 L. T. 557 ; 12 W. E. 193. 

Bequest to Married Woman — Mortgage hy 
Husband.] — Land tax having been redeemed, 
was bequeathed to a married woman. After- 


A. being in a dyirip 
made his will and devised the fee of the 
settled estate, without declaring any intention 
with respect to the land tax redeemed. The 
land at his death continues to be part of his 
Xr&mr v. Trevor. 2 Myl. & K, 


personal estate, 

675. 

■ Land tax redeemed by a cestui que use for life 
and in possession at the time of the purchase is 
personal property. Monday v, Hvydey, 5 L. J., 
(O.S.) K. B. 212. 

A., tenant for life, with remainder to his 
children, redeems the land tax on the estate 
with his own money, introducing into the con- 
tract for the redemption his own name and that 
of another person as trustees. A. afterwards 
became bankrupt ; on bill by his assignees 
against a purchaser of his life estate, and of 
the land tax so redeemed, a specific perform- 
ance decreed, as being within tlie stat. 1 Jac. 
1, c. 15, s. 5. Emly v. Guy, 3 Mer. 702. 

On petition by ' a tenant for life, the court 
bi'dered that a sum of money, which the deputy 
remembrancer had received for lands taken for the 
public service, might be applied in part of a sum 
previously paid by the petitioner to redeem the 
land tax, he not having taken advantage of the 
clause in the Eedemption Act, which enabled 
him to sell part of the lands, although the next 
in the remainder \vas a minor, Shephard. In re, 
Wightw. 131. 

Growing Timber.] — When a tenant for 

life, without impeachment for waste, makes an 
absolute sale and conveyance of land under 
42 Geo. 3, c. 116, s. 51, for the purpose of re- 


Hatural Produce of Lands.] — The Hew River 
Company is not liable to be assessed to the land 
tax in respect of the springs rising in land on 
which land tax has been redeemed, inasmuch 
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Payment to Infantas Agent.]— Testameiitaiy 
■uardiati of infant sold p«rt of the estates tor 
ederaption of land tax. Yendee paid purchase* 
noney to agent of vendor, who was also agent 
or vendee,' ancl;" conveyance was: executed ■.;;>hnn::" 
igent.clid not pay money into hank as required 
)y 38 Geo. 3, c. 60. Puiohaser entered and 
continued in possession ' for many years paying 
Nearly' twenty years after, attamnag ' 
’heir-at-law brought ejectment against 
.user ; bill by purchaser to ' restrain wdiid 
and obtain confirmation of contract, wiia vlis- 
inissed without costs. Iliehs v. 

J. 286. Affirmed, 2 Dow & Cl. 414 ; 5 Bli. (Jsr.s.y 
not merged I 643. 

Property of Lunatics.]-— Notwithstanding the 
3 contained in the Land Tax Eedemptioii 
Act (42 Geo. 3, c. 116), it is' the duty of the com- 
mittee of a lunatic to obtain the sanction of the 
Int'd chancellor before proceeding to a sale of any 
■ ^ estate, for the purpose of 

mfant . V,.. vintr authority within the act, the raising moneys wherewith to redeem thaland tax. 
per^ns o^ < ^ by analogy to the option to Waflt\ In re, 1 H. & Tw. 202. 

court wil . . ^ the act for Land tax on a lunatic's astates redeemed bj 

If “ . ^lyinreintativc of the infant to order out of the produce of decaying timter, 

the pens ‘ I ' pggggggion of the remainder- ordered to be out for payment of debts, under 
chargolhnestatom y.es ^ master’s report, that it was for his benoht : 

man. Bare v. lolMl, , ^ 

^^The "•uardian of an infant tenant in tail kin. Phillips, Mx parte, 19 Ves. 118 ; 12 K. R. 

redeemal the laud tax on the (State, but made no 151. 

declaration, ™ ° ax 'on' the Surplus Stock.]— Surplus stock, aiising from 

rna suh bythomiaiUanwhowas sales inider the acts for the ralemption of the 
‘YootnTntstiatorrf^ ordered to bo . tra^nsferrecl to 

also admimsti.itoi ot ine m annuity the party who. if it were laidout m the purchase 

wasdectod hat^^^^ of lLls would be entitled to hare the lands 

moMol bj th. am “"strS .»* p™l»«l .n*. * 2 0 ». S,«. US. 

iLfud S°ami W This was done by deeds s. 100,^ for the redemption of the land tax, cannot 

SS£.*t, iS. - •Sf'SS rVi!' STi’lSrSi "i. £ 

representative Of the infant claimexl the L. ID 17 Eq. lob, h. i. bu-t , 

of the decree against the inheritance Held, 180. 

i^Ltance'^^StBe l£l cTarges^eSed by Proof of Eedemption.j-The proper eviclonee 
tlm tenant’for life and tenant in tail having to show that the land tax has been redeemed is 
MedT the tenant in remainder after the the certificate of the oommissionera or a copy of 
S+orrriiiiqtinTi of tliesB Gstates was directed the register. PueJianan Pojtpldon, i ^. l>- 
SnT to ehargi tiie estat with the annuity, (^.s.) 20 ; 27 L. J., C. P. 210 ; 4 Jiir. 414 ; 

^Snfaclng L^ardtfs“f tn^nfant tenant ^ If' thm'e Ts a discrepancy between the contract 
inSXmed the land tax out of his personal for and the oertifiMte of redemption on the one 
Dronertv ■ and in a suit against the tenant m hand, and the schedule to such contract and 
teflm Remainder, the court charged the real certificate and the duplicate assessment on the 
an annuity equal in amount to the other, the eontraot and certificate is to be 
land tax for the benefit of the infant’s personal deemed the true description, m the absence 
Stete and direct^ the tenant in tail to give a of affirmative evidonco to the contrary, which 
iMal kcuTlty on the estates. No recovciy was evidence it lies 051011 the land tax conimissioueis. 
e-rer sufiereii, and a subsequent tenant in tail to produce. Suigsua v. Pearson, 31 L. T. 0/ J. 
sold the estate free of ia;^ tax to a purchaser for 

value. No exprm notice titte 3. Oontkacxs bbtwebk Landmed and 

e l to the purchaser, but the abstrMt ot title i’- Twkant 

osed the fact that the land tax was redeemed ■ 

'■ bv p’liardians of an infant tenant in tail, and n i . i. ^ 

: t4t be^died before attaining twenty vqne Held, Words of Contract— Hot Bent.]— A net 

.that this was sufficient constructive notice of the a sum to be paid to the landlord cieai of all de- 
annuity ; and the annuity dected -td be a sub- auctions ; and if a party a^ees to ^ 
sitog charge on the, tod, also, that at a net rent lie cannot object that the lease 

on the no contaifis -a covenant for him to pay the land tax 

W md smrn tmxMmrn r, 


sale of the corporatiou's other estates was c 
vidi.1 payment within 39 Geo. 3 c^^ ”l74-^®6 rc 
C'r<n/(hn Hospital x. Parley, 2 Maisli. 1/4, b i 

I’aiittt. 437. 

Infant Tenant in Tail.]— Guardians of an aj 
inSiit tenant in tail redeemed the luml tax on b, 
the entailed estate. The tenant in tail died c. 
la^nrbequeathed the land tax to the next and tax. 
I in tail. The latter tenant in tail suffered his age, 
a recoin’ and settfel the estate, but always purehu, 
dealt with the redeemed hind ta.x as a Mibs.btmg 
charge. The settlement contained 111 its oiiei .i- 
tivo part the usual general words all the estate, 

*0 ” ; — Held, that the land tax was 
by' its redemption, by the recovery, by the opem- 
tion of the settlement, or otherwise, but passed ^ _ 

w a bequest of it in the settlor’s will. BlunMl provisions 
v^Ntuii^3DoG.^Sm.433; 18 L. d., Ch. 300 . _ 

oi-iriHr>.at{on of the personal estate of an 1 
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All Taxes,] — A tenant verbally agreeing 

“ to fiay all taxes,'’ is bound to pay the land tax, 
although not specihcallv mentioned. Amjield v. 
White, E. & M. 246 ; 27 E. E. 745. 

All Outgoings.] — Agreement between a 

landlord and tenant for a lease of a farm for a 
term of years, at a yearly rent, ‘^free of all out- 
goings ” : — -Held, that the word “ outgoings ” in- 
cluded the land tax and tithe commutation 
rent-charge. PdrlAt- v, Sleeman, 1 De G. F. & 

J. 326; 29 L. J., Cli. 96 ; 6 Jur. (N.s.) 385 ; 1 
L. T. 506 ; 8 W. E. 166. 

Without Deduction.] — On a grant of a 

fee-farm rent, “ without any deduction, defalca- 
tion, or abatement for or in any respect whatso- 
ever,” the grantee is entitled to receive the fall 
rent without deducting the land tax. JBradhw'y 
V. Wright, 2 Dough 624. 

Parliamentary Tax,]— The land tax is a 

parliamentary tax, within the meaning of an 
agreement to pa^^ rent and all taxes, parliamen- 
tary and parochial. Manning v. Lunn. 2 Oar, & 

K. ia 

A lessee covenanted “ to pay all parliamentary, 
parochial and other taxes, tithes and assessments, 
then or thereafter to be issuing out of all or any 
of the demised premises, or chargeable upon the 
landlords or tenants thereof for the time being 
in respect thereof : — Held, that a rent-charge 
imposed on the premises in lieu of the land tax, 
which had been purchased by a former tenant of 
the premises, under 42 Geo. 8, c. 116, was a par- 
liamentary tax or assessment within the meaning 
of the covenant. Christ's Hosjntal v. Harr lid, 
2 Man. & G-. 706 ; 3 Scott (n.e.) 126. 

Improvement of Estate.] — Under a 

covenant in a building lease by the tenant to 
pay all the taxes, except the land tax, the land- 
lord is only to pay the old land tax, and not the 
additional land tax occasioned by the improve- 
ment of the estate. Ifgde v Hill, 3 Term Eep. 
377. And see v. Seot, 3 Term Eep. 602. 

A. demised land to B. upon a building lease, 
at the yearly I'ent of 60L clear of all rates and 
assessments, the sewers rate and land tax ex- 
cepted,' with the usual covenant for payment of 
rent, B. having by building on the land in- 
creased its rateable value to SOOL per annum : — 
Held, that he was only entitled to deduct the 
sewers rate and land tax upon the original rent, 
and not in respect of the improved value. Smith 
V. 15 0. B. 321 ; 3 0. L. E. 225. See 

also Watsm v. IPme, 7 B. & 0. 285 ; 1 M. & By. 
191 ; 6 L. J. (o.s.) K. B. 73 ; 31 E. E. 200. 

Deduction from Bent — Time.] — A tenant 
having paid land tax and paving rates for six 
successive years, without claiming any deduction 
from his landlord for these payments when he 
paid his rent : — Held, that such deduction should 
be made from the rent of the current year, and 
that the tenant could not claim it from his land- 
lord at any subsequent period. A/idrew v. 
eoeh, 3 Moore, 278 ; 1 Br. & B. 37 ; 21 E. E. 569. 
S. P-, Stubbs V Parsons, 3 B. & Aid. 51 6. 

Where the tenant of premises under a lease, 
which contained no reservation as to the pay- 
ment of land tax, claimed a deduction for such 
tax, which was refused by the landlord, who 
afterwards distrained, and was paid the whole 
rent, and the tenant afterwards paid his full 


rent for five successive years, without claiming 
to deduct such tax : — Held, that such acqui- 
escence was equivalent to a dereliction of liis- 
claim in the first instance ; and that ho could 
not recover back any of the sums so paid by him 
for land tax, on the ground of their being in- 
voluntary payments. Spragg v. Jlanmund, 4 
Moore, 431 ; 2 Br. & B. 59. 

Amount.] — Where a landlord covenants 

to pay the land-tax, the lessee is not entitled to 
deduct for more than would he assessed on the 
amount of his rent, although he have 

actually paid more, Whitfield v. Branilnemd, 
2 Stark. 440; 20 E. E. 712. 

A landlord who covenants to paj’- the land 
tax, and save the tenant harmless, will discharge 
liis covenant if he pays the tax according to the 
rent which he receives, although the premises 
may be taxed at a higher rate. Yea^, Zemaji,. 
lWils.21. 

Bedemption — Deduction on Eee-Farm Bent.] 
—A fee-farm rent belonging to the crown 
was in pursuance of 22 Car. 2, c. 6, and 22 
and 23 Car. 2, c. 24, vested in trustees for 
sale. The owners of the land, out of wMcb 
it was payable,, redeemed the land tax charge- 
able on it: — Held, that they were notwith- 
standing entitled to deduct is. in the pound out 
of the rent, under 38 Geo. 3, c. 5, ss. 30, 31y 
which enact, that all receivers of fee-farm rents 
due to any person claiming by any grant or 
purchase from or under the crown, by virtue ol 
the 22 & 23 Car. 2, shall allow is. for every pound 
of the rents to the party paying the same, the 
effect of 38 Geo. 3, c. 60, and 42 Gc-jo. 3, c. llfi, 
being to perpetuate those sections. Moody v. 
Wells (i_JDean and Chapter'), 1 H. Ss N. 40 ] 25 
L. J., Ex. 273. 

Bight to Charge for.] — Where an owner 

of a house, in consideration of a premium, de- 
mised it at one-third of its annual value, and 
afterwards redeemed the land tax : — Held, that 
he was entitled to receive from the tenant an 
annual payment equal to two-thirds of the land 
tax so redeemed. Ward v. Const, 10 B. k, 0* 
634 ; 5 M. & By, 402 ; 8 L. J. (O.S.) K. B. 291. 

4. Assessment and Eecoveby. 

Apportionment.] — Land tax shall not be ap- 
portioned as between tenant for life and re- 
mainderman, the statute of 11 Geo. 2, c, 19, s. 15, 
having no application to this case. Sutton v. 
CJiajjUn, 10 Yes. 66. 

Tithe Bent-charge— Basis — Bateahle Yalue,] 
— In assessing tithe rent-charge to the land tax 
the commissioners, under 42 Geo. 3, c. 116, s. 180, 
are bound to use as a basis the rateable or net 
annual value, and not the gross estimated rental. 
Meg. V. Zand Tax Ckmomssloners, 58 J. P. 446. 

Assessment is Conclusive.] — ^An assessment 
under 43 Geo. 3, c. 99, and 43 Geo. 3, c. 161, is 
final and conclusive unless appealed against in 
the manner prescribed by 43 Geo. 3, c. 99, s, 24* 
Allen V* Shcerpe, 2 Ex. 352 ; 17 L. J., Ex. 209. 

Information or Scire facias.] — Arrears "of as- 
sessed taxes cannot be recovered by information 
in the nature of a popular action of debt, under < 
43 Gebi'S', 45, and' 5 'k '4 W0L, 4,' c* 20, 
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s, 13, inasmuch as the latter section provides that ; ^ v! 

tiio amoinit “ sball be recorered from ^ Tn'an actiOTi" of trespass ajrabist a land tax 

and persons making default of payment the e if, „ on a dispute as to ndiothei' the plai li- 
as a debt upon record to the lung s Majesty. tte parish for which the <k- 

Thc proceedings ought to be by scn-ctacms or question for the jury 

oKtelt, or -“ion upon the recoglit^^^^ Sre^ht^ 

JH.-CAvt. V. 4 M. W (7 , b U. . with ss oO 

<573 ; fi Oar. 4£ P. 3/fa ; 1 H. i- H. 2fa2 , 7 h. J.. vu 

245- 1 L. j., K. B. 112. 

Hew Biver Company.] — ^^'Vhcther an annuity Hotiee of Action.! — In an action of 

or rerit-cbar(?e of the profits of the New River acfalnst a land tax commissioner for 

Cfmipany is^o bear the full assessment to the a seizure of the plaintiff’s goods for a 

land tax, or to have the benefit acconhng to the previously been redeemed but 

proportion of a reduction in consequence ot an defendant’s knowledge, the clcfcn- 

assessmeiit upon the profits of company at an entitled to notice of action under 5 & 6 

under value, quaere. The bill by the annuitant ^ 2o s. 19. Thomas v. Wilhajns. 1 D. 

was dismissed, the court refiising to raise an ^ l;^ 2I : 13 L. J., .Ex. 87. 

m it V as to the profit arising from disobedience « .u -ui -i 

toShe act* Adair v, Keiv linger Co., 11 Ves. Distress— Presence of a GonstaMe.] inc 
ro ineaci* « presence of a constable is necessary at the 

breaking oi)en of the outer door of a liouse pre- 
Transfer to other Districts.]— -Two properties viously to a seizure of goods for land tax, under 
in one parish had been assessed to the land tax, 33 Geo. 3, c. 5, s. 17, and the necessity of such 
from the time of the earliest schedule in exis- presence is not confined to the breaking open Ox. 
tpoee as part' of the district or place, in which a box or chest within the house. Mss y. dfcme, 
w« romprised the ne>:t adjoining parish, these 4 m. & W. 419 ; 7 D. P. 0. ,53 ; 8 Cax. & P. 699 ; 

two properties, and a third property which had s L. J., Ex. 38. . , . , x i 

hoeii reputed to be cxtra-parochial. The only a collector of taxes has no right to take a con- 
Kudsin this district liable to land tax since 1806 stable or other person with him into the house 
liari been those belonging to these three proper- of a party of whom he is about to demand the 
lies. In 187'1 two first-mentioned properties payment of arrears of taxes, and to levy a diS" 
wore transferred to and assessed in the parish in tress for such arrears if necessary, unless he has 
■which they were situated, under 4 & 5 Will. 4, reasonable ground for apprehending that an 
c. ()0 s. 1 * and upon appeal by the owner of the assault will be committed on him, or that Jhc 

third ' property the land tax commissioners distress will be resisted. Bex v. Clfirh, i Is. 

ailirmccl the transfer ‘.—Held, that the usage m. 671 ; 3 A. E. 2S7 ; 1 H. & W. 252 ; 4 L. J., 

established under such circumstances ought to be m. C. 92. 

sustained and that the transfer and new assess- Where, however, a collector, unwarrantaDly, 
■mciit must be set aside under 38 Geo, 3, c. 5, but without any objection being macle,^ intro- 
ss, 36 53. Bey. v. Lw 7 id Tax Commissioners, 36 duced B., a constable, into the house of .U., a 
\i T ^374. person from whom .ho demanded taxes, and after- 

wards, reasonable ground to apprehend violence 
On Redemption by Invalid Sale.] — See Warner arising, the collector introduced 0., another com 
T Botekett, infra. stable, upon whom D. committed an iissault, it is 

no answer to an indictment against D. for the 
Aetion for Wrongful Distress,]-— The judg- assault on C. in the execution of his duty, that 
memt of the commissioners of land tax on appeal the collector had wrongfully introduced B. Ifh 
is conclusive in an action brought against the a collector demanded taxes due from P., the 
officer for levying under a warrant of distress, owner of a house, and intimated, in case of iion- 
Patoliett v. Bancroft, 7 Term Eop. 367 ; 4 K. R. payment, he should distrain ; _ upon which B. 

threatened A. "with personal violence, but uiti- 
An action of trespass lies for a distress made niately promised to send the amount on a certai n 
under a bad assessment, notwithstanding the day. This promise not being performed, A. went 
power of appeal to the commissioners given by again to B.’s house, and demanded the taxes of 
SB Geo. 3} c. 5, to parties aggrieved by being j), d. loft the room in which A. was, and fas- 
.overrated. QharUton v. Almay, 11 A. & B. 993 ; tened the outer door: — Held, that A. was justified 
3 ?. & B. 818 J 9 H. J., Q‘ B. 237, in unfastening the door and introducing con- 

Upon the plaintifi refusing to pay a rate, the stables. Ib. 
collector, acting under a warrant of distress, Held, also, that, upon B.’s returning into the 
/Signed by the defendant and another commis- room, after the introduction of the constables, 
sioner, seized a piece of furniture of the plain- accompanied with a number of men, and com- 
tifE's on the premises. The plaintiff brought an manding 0*, one of the constables whom he 

an aGtion for an illegal distress -Held, that the hnew to be such, to leave the house, it was the 

.‘distress warrant, and the proceedings thereunder, duty of 0* and the other constables to remain. 
■' "beiiig per£ecHy ''’regtdar,^:^^^ easr eamd -within 

l itWe wkrantj #hibh jniilliei wont- ^ ^ wnnouu 

andtlm%tM4d4Mo^g^^bM$hed; ^ 

Messed, not Wn| I : B 

the ''by 43Geov 3, 

{ % to . noD’yf^onai 


-A collector of, niay 
wing hie him* 
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lias in fact been made, and there has been a and not to a case where the land has been rated 
refusal on the o’round c»f inability to pay, or for twice by the same body of conimissi<mers. in 
.anv other cause. Box v. Ford. 4 N. & M. 451 ; the latter case the remedy is by appeal under 
2 A. & E. 5S8 ; 1 H. & W. 46 ; 4 L. J., M. 0. 58. BS Geo. 3, c. 5, s. 21. GMhm Ltuul lax, I/t ro, 
It is not essential that the demand to which 6 M, &;W..689; 9 L. J., Ex. 211. ^ 

the refusal applies should have specified the The commissioners acting under db Geo. 

precise amount claimed, if the debtor under- c. 5, are bound to assess the amount cnargeabje 
stood what the amount was, and did not object on the division for which they act, accoi’ding to 
to it. 17 k value of the assessable property tor the 

year ; and they are not justified in retaining an 

Assessment in Wrong Parish.] — Where assessment which has been in use many years, 

■a party has been returned in the schedule of and after changes in the value of propert^y, 
the collector of land tax for a particular parish, merely because making a new estimate would 
under 43 Greo. 3, c. lid, as in default for a sum be difficult, and require expenses for which they 
■assessed upon him for land tax in that parish ; do not possess funds. For/, v. Zaml Tax Com- 
;and the schedule having been duly certified to nrijisionexfi, 16 Q. B. 381. S. €., nom. Pyrn, 
the court of exchequer, a levari facias was issued, parte, 20 L. J., Q. B. 211 ; 15 Jiir. 190. 
under wdiich. such sum was levied on his goods, But the court would not grant a mandamus 
.and paid into the receipt of the exchequer, the calling on the commissioners to meet ami make 
court cannot afterwards set aside the writ, on an equal assessment for the year, according to 
the ground that the party has been assessed in the best of their judgment and discretion, on a 
the wnong parish. GlaUon Land Tax, In re, suggestion that they had made their assessment 
4 M. & W, 570 ; 1 H. & H. 430 ; 8 L. J., Ex. 113. on an old and disproportionate estimate, though 

requested by an inhabitant of the division pay- 

Arrears.] — Commissioners under an act ing land tax to reduce the assessment on his 

•of parliament, directing them, yearly and every district to an equal pound rate; the eommis- 
year, to rate, charge, tax, and assess certain lands sioners deposing in answer to the rule nisi for a 
for a certain number of years, having omitted to mandamus that they had made the assessment 


Approval of Sales by.]--A prebendary agreed 
I'.a bv writing, in consideration of dl. per cent, stock 
(the amount necessary for redeeming the .land 
pi tax), to convey to a lessee then in possession a 
^,1 part of the reversion in the prebendal estate, 
such part to be set out and valued by A., and 
no approved by the king’s commissioners. The 
lessee furnished the sum required for purchasing 
the stock, and the prebendary concluded the 
necessary contract with the land tax commis- 
sioners, transferred the stock into the names of 
the commissioners for reducing the national 
nt debt, and had the contracts duly registered ; 
of the land was also set out and valued ; but the 
ful loasee refused to sign the necessary memorial for 


commissioners to cause the proportion cnargea trained uf 
upon a division to be equally assessed. IloUorn the amoui] 
Lmd Tax As&essm,ent, In re, h "SiX. Mb. ’ tional reni 

The 1 & 2 Viet. c. 58, s. 2, which enabled the sale ot m 
court of exchequer, on application by an owner niissioners, 
or occupier of lands, to call upon commissioners provisions 
of land tax to appear and maintain or relinquish sold not .oi 
their assessments in cases where such person has but. Also- 1 
been rated twice for the same land, applies only Held, .also, 
to oases in which two separate and distinct tram unti 
bodies of commissioners, acting for diffierent portion^ oJ 
districts, have both assessed the same land, each 
claiming it to be within their district or division, f- Ad 
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not cover the amount claimed JhLcld, tiiat A., 
could not obtain a decree in eqm’U^ oven for 
accounts and inquiries until tlie probate bad 
been properly stamped. Howard v. Frhioe, 10 
Beav. 312. 

:h, where no objection has l^een ta,ken, 
pa^'nient at the- 
idrninistratioir being, tbeii; 
objection . be' 'taken, the- 
stop, order ' to 'a. party 


Althoiip-^, - 

tlie conrf will make an order for 
hearing, on a jiroiicr 
produced ; y< ' 
court will not grant even a 
claiming ns administrator, except upon ^an 
administration stamped according to tlie full 
value of the claim. Chrhtian v. Be^vero-ux, 12‘ 
Sim. 26-4:. 

Scimble, a party suing as executor or admini- 
strator cannot sustain proceedings to recovei* a 
lai-ger sum than that upon which the probate- 
duty is calculated. Jones v. Howells, 2 11 are,. 
3-42‘; 12 L. J.. Cli. 365. 

If an administrator shows that he sues for a, 
greater value than is covered by the ad vahirem 
stamp of his letters of administration, he shows- 
his at Iminist ration to be void, and cannot recoveiv 
although he sues for a doubtful claim. Rnnt v.. 
Stevens, 3 Taunt. 113. S. P.. Carr v. MoherU, 2 
B. & Ad. 905 ; 1 L. J., K. B. 33. 

In trover by an executor he gave in evidence- 
the probate, which bore stamp duty on assets 
under the value of 600^. ; on cross-examination 
he admitted that the assets w^ere of greater value r 
— Held, that the probate was not admissible for 
want of a sufficient stamp. Cormach v. Barb- 
ra gry, Ir. E. 10 0. L. 147. 

A. sued out a commission of bankruptcy 


'Ct. if tbe 


6. Wbbn Deducted from Paymehts. 
Annuity— Presumption.] — Where an annuity 


is given to a relation for life, and has been paid 
for any length of time, without a deduction for 
land tax, it will be presumed to have been so 
paid by in iitua,l consent, and the payor is not 
entitled, to be relieved. KiclwU v. Leeson, 3 
Atk. 573. 

Jointure — ^Power — ^Bishop.] — Where a man 
had a power to make a jointure wnthout any 
deduction for any charges imposed, ^ or to be 
imposed, parliamentary or otherwise, it does not 
mean only such as are fixed and certain, but the 
land tax, though fluctuating, is clearly within 
that poorer. But a bishop, covenanting to pay 
all charges, ordinary or extraordinary, does not 
subject himself to the land tax, because he can- : 
not bind his successors; otherwise in the epe 
of a common person, wdio can bind his heirs. 
Blandford v. Marlhorongli, 2 Atk. 542. j 


IV. PROBATE DUTY. 

1. Amov7it of, 196. 

2. Property Liable, 197. 

3. Affidavit of Vahte, 205. 

4. Incidence and Payment, 206, 

5. Beturn of Duty, 207. 


jj, J., J5. wa ; II our. uuy. an exemplihcation was ottered, winch was am 

. exemplification, not only of the letters of admiui- 

Interest from Bate of Death.] — The stamp stration in question but also of certain otlier 
duty upon letters of administration is to be cal- letters of administration, on one piece of parcli- 
culated not only on the principal money which ment, and covered by one U. stamp Held, that 
constituted the property of the intestate at the the exemplification v,ras sufficientiv stampe<J. 
time of his death, but also upon accumulations Doe d. Edwards v. Gunning, 2 N, & P. 200; W.,. 
of interest between the death and the grant of W, & D. 460 ; 7 A. & B. 240 : 6 L. J., K, B. 229 ; 
tbe lettei-s of administration, Att-Gen. v. Boe d, Bassetty. Hew,7 
.'.p. S fi. SS J., Bx. 2^1 ; An intestate died possessed of a leasehold’ 

i. ^ 10 Jur. (if.s.) 825 pl'O L. lb 761;;';. W^ B. 54— estate under the value of lOOZ,, which, by tlie- 

' -wi' ^ subsequent erection of a building upop it, was bl 

j' 21 L* 670* '■i- ’ thC' value of ibOZ^.'and upwaids at the date of th-e* 

n ' ‘ p letters of administration Cbefi(tee,i: tbt' 







-apon the of the realty, 

‘part ot her e&tate and efecte. 4#.* 
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plaintiff: makes title, must be stiiinpe<l ad valorem. 
JTarpf^r v. U((tu‘nh}]l . Tanil. Id5. 

'begaeues net: I'taid nnder a charge upon real 
estate, in aid oL' the persona], witlntut production 
of the slani}). under the iatii’acy Act, 30 Geo. 3, 
c. 52, s. 7, until it is ascertained that tliere is no 
]»ersqual estate applicable. Jloline v. Staidey^ 8 
Ves. i . 

2. Property Lia;ble. 

Moneys Eecoverable "by an Executor.] — All 
moneys reci'>vera].)le by an executor by virtae of 
a pr<')i)a,te, in wllatc^■er form recovered, whetlier 
thi'oiigb the agency of a. coiiH' of equity or of a 
court "of law, are part of the estate and effects of 
the testator, aufl are liable to pro))ate duty. 

V. lU'iniiump 8 H. L. Cas. 213 ; 30 
L. J,, Ex. 373 ; 0 Jar.'(N.S,) 1083 ; 8 \\b K. 362. 

Damages for causing Testator’s Death.] — 

A Slim recoverable by an executor against a penson 
for flamages ;iii negligently causing his testator’s 
death, is not a subject of probate duty. Tb. 

Bei^uest to Executors of Deceased Legatee as 
part of Legatee’s Personal Estate.] -~A gift by 
will to a person, and in case he should die in the 
testa, tor’s lifetime to his executors, with a direc- 
tion “ that the same shall go and be paid as part 
of his ])ers(mal estate as if he had survived the 
testator,” is not liable to probate and estate 
duties as upon a devolution from such person if 
he predeceased the testator. Lord, Advocate r, 
JBoqie ([1894] xi. 0. 83) followed. Pern/s 
Picceuton V. Ihq. (1^. li. 4 Ex. 27) distinguished. 
Att,-Gcii. V. Loqd, 64 L. J., Q. B. 365 ; [1895] 1 
Q. B. 496; 15 K. 277. 

English or Eoreign Asset — ‘^Estate and 
Effects of Deceased” — Local Situation of Chose 
in Action.] — A testatrix was entitled by the 
will of her husband to one-fourtli share of the 
residue of his estate. Tiiat estate included sums 
invested on mortgages of real estate in New; 
Zealand. Before the residue had been distributed 
or the mortgage securities paid off the testatrix 
died, bequeathing her pei'soiial estate to her 
executors on trust for sale and conversion. The 
executors in proving her will included as part 
of her estate a fourth share of the residue of her 
husband’s estate, but claimed to leave out of 
account the share of the New Zealand mort- 
gages : — that as the only right which the 
testatrix’s executors had in respect to the New 
Zealand mortgages was to call upon the 
husband’s executors to get in his outstanding 
per&xmal estate, such right was an asset of the 
testatrix’s estate, whose locality was English, 
and therefore her executors vpere liable to pay 
probate duty in respect of such English asset. 
Sudeley (Ba/coii) v. Att.-Gen.^ 66 L. J., Q. B, 21 ; 
[1897] A. G. 11 ; 75 L. T. 398 ; 45 W. R. 305 ; 
6iJ.F. 420~^H, L. (E.) 

Eoreign Land upon Trust for Sale— -Be- 

ijuest of Share of Proceeds,] — legacy of a share 
of the proceeds of sale of real estate in Jamaica, 
payable to the representative of the legatee, who 
has died before the sale, is an English asset, and 
the representative is therefore liable to pay, 
probate duty thereon. SiLcldef (JBarm') v. Att^^' 
\ ' imn, (66 L; X, Q. B. ''%!•; [18, 97] A/'O. IT) 
followed. . Smyth. In re, Lemh v. 67’ 

' i'Xr. JvOh. 10 : [1898] 1 Qh’Saj 77,-TkX'lli 
lit w I?. < - . r'-b:;:,:, 


Locality of Debt.]— In order tliat an asset 
may be liable to probate duty under the btomp 
Duties Acts, it must be sue!] ns the gram of 
probate confers the right to achninistor. mid 
therefore one which exists within the Ioca,l area 
of the probate jiiiistlietion, lUadioct a t v. Hey. 
(8 A]>p. Gas. 82) followed. SNimpx 
.doiwr V, Hope, 60 L. J., B. G. 44 ; [1891j A. G. 
470 ; 65 E. T. 268— P. G. 

Simple Contract and Specialty Debts.] — 

Tliough a debt has no absolute local existence, 
yet it is a well -settled ride tiiat it |.o,sses>jjs ilu 
attribute of locality — a simple cmitracf debt 
being within the area of the local jurisdiction 
within which the debtor for tlie time being 
resides, the locality of a specialty debt lieing 
where the specialty is found at the time of the 
creditors death, i h. 

Freeholds — Conversion. ] — ■Freeh'old property 
which is by the doctrine of erpiitable conver- 
sion to be considered as pers<>na,lty, is charge- 
able with probate «.luty. (Heiin, Hi (pwdifi of, 53 
L. J., P. 107 ; 9 P. D. 242 ; 33 W. K. 169 ; 49 
J. P. 72. , 

Probate duty is payable in respect ot the 
purchase-money of real estate on a contract^ for 
its purchase made before, but completed after, 
the death of the testator. Att.-Gen. v. Bninuhig, 
supra. . 

Where an owner of a freehold property leased 
it with an option to the lessees of purchasing it. 
within six months after his deatli, which he 
extended to three years bj^ his will, and the 
lessees exercised the option more than six 
months, but within three years, after the 
testator’s death, jirobate duty is not payable , 
on the purchase-money. Guodall, In vc, Good all 
w GoodaB, 6.5 L. J., Gh. 63 ; 13 K. 87U ; 73 L. T. 
379 ; 44 W. R. 70. 

J. S. conveyed fee simple estates upon trust by 
sale, etc., to imy certain debts, and the residue 
to himself, his executors, administrators, and 
assigns, without any equity thereon in favour ol: 
Ms heirs or real i*cpreseritative.s, not withstanding 
the estate might remain unconvertetl at the time 
of his death. The estate was sohl after Ms 
death Held, that no part of the produce was 
liable to probate duty. Mifaoii v. Swift, 8 Beav. 


368 ; 14 L. J., Ch. 354 ; 9 Jur, 521. 

Kot Sold before Death of Legatee.]— One, 

seised in fee of realty devised and bequeathed 
by will alibis realty and personalty to trustees 
in trust to sell and to stand possessed of the, 
proceeds, after making certain payments, and to 
invest the moneys, and to hold the investments 
and the income in trust to pay an annuity to his 
widow for life, and as to the residue, in trust for 
all his children who should attain twenty-one ; 
in default of such children the testator bequeathed 
the investments, as to certain portions, to certain 
legatees, and as to the residue on certain trusts 
which failed. On his death his only child, 
Margaret, was his heiress-at-law and one of his 
next of. kin. She died afterwards under twenty- 
one and unmarried. The realty at ber death w£is 
unsold and uncontracted to be sold, but wuvS 
.subsequently sold, under the trusts of the will, 
for a sum which was its value, and which was 
paid t; 0 .her 'legal personal representative as such : 


% v%.- :• V ■ wfs f . -'4 . 
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from Accumiilations of Personalty,] — The 
committeea of a lunatic, actini^ unher certain 
orders of t lie lords justices of appeal sitting in 
lunacy, invested the accunuilatioiis of his per- 
sonal estate in the purchase of land. Iii pursu- 
ance of, and in conformity with, thes(3 orders, 
certain lands (the price tor which was paid out 
of the accumulations of the lunatic’s personal 
estate) were conveyed “unto and to the use ^of 
the ” committees, their heirs and assigns, tor 
over, upon trust for ” the lunatic, his execu- 
tors, administrators, and assigns”; and ccrtam 
powers of leasing and sale wei'e given to the 
committees : and "the deeds of conveyance con- 
tained a declaration that the lands thus bought 
should be considered as part of the personal 
estate of the lunatic, but they contained in terms 
no trust for sale : — Held, that the value of the 
lands thus bought was part of the lunatic’s per- 
sonal estate and effects at his decease, and was 
liable to probate duty. v. Aileshury 

(Mar(iuh\ 57 L, J., O'. B. ; 12 App. Cas. 672 ; 
58 L. T. 192 ; 36 W. R. 737— H. L. (E.) 

Land Tax Redeemed,]— Land tax redeemed 
under s. 99 of 38 Geo. 3, c. 60, is liable to probate 
duty, Pigoit v. P}qot% 37 L. J., Ch. 116 ; L. R. 
4 Eq. 5-19'; 16 L. T\ 766. 

Power of Appointment.] — Prior to 23 Viet. 
c. 1 5, no duty was payable in respect of property, 
the subject of appointment by will. Platt v. 
Umitln 6 M. & W. 756 ; 10 L. J., Ex. 105. S, O., 
3 Beav. 257 ; 10 L. J., Ch. 131. Affirmed, nom. 
Prah; v. Att^Geri., 10 Cl. & F. 257. 

J. R., by will, directed his real estates to bo 
sold and converted into personalty ; and after 
giving certain legacies, he tliereby vested the 
residue in trustees for the use of his daughter, 
I. A. P., for life, with power to her to appoint 
the same by will, but expressly excluding from 
the benefit certain persons named or indicated in 
his will ; and directed that the appointment, .so 
far as such appointment should be incomplete, 
the residue should be held by the trustees of the 
next of kin of D. R. This power was exercised 
by J. A. P., by her will, partly in favour of other 
persons : — Held, affirming the decree of the 
master of the rolls, first, that she must be con- 
sidered to have had, notwithstanding the special 
exclusion in her father’s will, an absolute power 
of appointment wuthin the meaning of the 36 
Geo. 3, c. 52 ; and that, consequently,, legacy 
duty was payable by her appointees, upon the 
bequests ma(.le by her, as being, under s. 7, .made 
by her out of personal estate which she had the 
power of disposing of, Secondly, that this .pro- 
perty, though subject to her power of disposal, 
was not so strictly her own property as to 
render it, under s. 18, liable to probate duty 
under her will, .as property which she died 
possessed of or entitled to. Drake v. AU.-’ frcw., 
10 01. & F. 257. Affirming 8. <0., nom. Platt v. 
Birnm, 3 Beav. 267 ; 10 L. J., Ch. 131. 

. Where a testator, having a general power of 
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V. Lomas, 13 L. J., Ex. 32 ; L. R. 9 Ex. 29 ; 29 
L. T. 749 ; 22 W. R. 18S. 

Partnership Assets— Conversion,]-— The 

shai’c? of partners in realty forming part of the 
])artncrship i.n’operty must be regarded as 
pcr.s(.>nal estate in the absence of any binding 
agrccineiit between the parinei*s to the contrary ; 
and ]»robate duty is payable on a deceased 
partner’s share in such realty iiTe!q)ective of the 
qvie.stion whet her or not there is in the event any 
actmd cen version into personalty. Cnsfanae v. 
Jtrachh'nr (4 Hare, 315) discussed, Aft.-Ocn.^. 
muurh. 53 L, J.. Q. B. 146 ; 33 Q. B. B. 275 ; 
50 L. T. 371— C. A. 

Tlie share of a deceased partner in freehold 
an<i ct?j>yhohl ])roperty of the partnership : — 
Held, not to be jjcrsoiml estate for tlie },>urpose 
of probate tiutv on his share. Cnstanoe v. 
Brmlskuw, 4 Bare, 315 ; 14 L. J., Ch. 358 ; 9 
.Jtir, 486. 


Partnership Assets —Local Situation of— 

.England or India.] — In an action for probate 
duty it appeared that the deceased had been 
,a member of a |>artnership firm. Hy the articles 
of paidnership it was provided that the business 
should be the can-yingon and working of certain 
silks and indigo concerns, and zemindaries for 
the profhiction or manufacture or working of 
indigo and silk and other produce, and for the 
sale in Calcutta or .shipment for realisation in 
Europe of such produce. The articles further 
provided that the entire business of the firm in 
India .should be cjxrricd on by certain managing 
agents, wlio were required to be p.artners, who 
wore alone entitled to use the name of the firm, 
to keep the books and prepare the balance- 
sheets, and wbo were also empowered (but 
■ subject to the opinion of the committee herein- 
after mentioiie<l) to determine what branches of 
bu.siiie.ys should be undertaken. A committee 
of partners in England was appointed to advise 
with the agents, both in London and Calcutta, on 
all .matters fitl'ecting the interest of the partner- 
.shi]i, and subject to the approval of a general 
meeting of the p.‘n.‘tners to decide all matters 
affecting the partnership. It was further pro- 
vided that on the death of any partner his 
representatives .should not become partners in 
respect of his share, but that the interest of the 
deceased partner sliould cease from 30th Sep- 
tember next after his decease, with power for 
the representatives to sell the share within a 
stipulated period, or else to receive its fair 
value. A firm in London were declared to be 
the agents of the partnership in Europe, to 
whom the produce of the firm was to be con- 
signed and the proceeds of the sales in India 
were to be remitted. The London agents were 
to make the advances necessary for canying on 
the business, and held, a mortgage over the 
assets, which ' wete tested ih trustees resident in | 
the United Kingdom. The estates cultivated by 
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A testator orave to A. a power to dispose by 
her will of 5.0007., ])art of his estate, on ivhich 
proiiate was paid. A. exercised the power by 
her will: — Held, that [>robate rhity was not 
again payable in respect of the 5,000/. Vandted 
T, Ft/ut/iore^ 6 Birn, 570. 

Exercise of a Power, what is.]-— A tes- 
tator bequeathed stock to trustees, upon such 
trusts, and subject to such powers, as A. should by 
deed or will direct or appoint : and in default of 
a])poiutmcnt, to pay the dividends to A. during 
her life, and after her decease to ]>ay the prin- 
cipal amongst her children. After the testator’s 
death, A. executed a deed according to tlie inode 
presci'ibed by the will ; by which, after reciting 
that she was desirous of executing the power, she 
directed the trustees to transfer the fund to her- 
self and a new trustee, upon such trusts and sub- 
ject to such powers, as A. should by any deed, 
with or without ],)ower of revocation and new 
appointment, or by her last will, direct and ap- 
point, with limitations over, in default of appoint- 
ment, similar to those contained in the will ; in 
pursuance of which deed the fund was trans- 
ferred into the names of A. and the new trustee. 
A, afterwards by will, by virtue and in execution 
of that power, appointed the fund to be trans- 
ferred to certain persons in trust that the same 
might be consolidate^! with and become part of 
her residuary estate, and f.'diow the dispositions 
thereof thei'eiiiafter mentiorietl : — Held, that the 
deed executed by A, being an exercise of the 
power under the original will, the property 
thereby became liable to her debts, and became 
her personal estate, in which she had an interest, 
and consequently was liable to the payment of 
probate dut v. A tt,-(ren.Y. Sta if\ 2 0. & M . 1 2 4 ; 
4 Tyr. 14 ; 3 L. J., Ex. 6. 

Shares in Company— Duty, in what Country.] 
— Shares in railway companies are assets in the 
country in which the holders must be registered, 
and thm'cfore, it is in that country tlie probate 
duty must be paid thereon by the executors or 
administrators of deceased proprietors. Att.- 
'G(m. V. 2 H. A H. 821) ; 26 L. J., Ex. 

408. 

When a creditor of an English company which 
is being wound up by the court dies domiciled 
abroad," the official liquidator cannot send a 
dividend abroad to be paid to the foreign execu- 
tors, but the dividend can only be paid on pro- 
duction of an English stamped probate. Com- 
mereial .Bernik (hrporation^ In. Inland Me-. 
t'onue Bx parte., 30 L. J., Gh. 497 ; : 

L. 11. 5 Oh. 314 ; 22 L. T. 219 ; IS W. E.,41h . 

Purchase out of Assets of Testator.]— 

Shares in a banking company purchased by exe- 
cutors with the assets of their testator in the 
name of a party who was entitled to the dividends 
for life, are included in the probate stamp, and 
do not require to be covered by the stamp upon 
the letters of administration granted to the estate 
and effects of the party in whose name the pur- 
chase was made. M&mell v. Strong, 25 L. J.j 
Ch.407. ' 

If the bankers refuse to transfer the shares, 
after an affidavit made by the executor of the 
testator, in conformity with .48 Geo. ,3, .c. 149^ 
they do so at the peril of costsv Ih 
' ' , ' G' I * ' * ' A 
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Jones, I Macii. & G-. 574 ; 1 H. &: Tw. 493 ; 19 
L. J., Oh. 266 ; 14 Jur. 379. 

. Honey Charged on Eealty.] — Testatrix, as 
heir, was entitled to the equit}’ of redeinf)tion, 
and also entitled, under her settlement, to the 
mortgage money. She devised the estate, but 
did not dispose" of her personal estate : — Held, 
that the money was subject to probate duty. 
Sicahey v. Swahey, 15 Sim. 502. 

Poreign Securities — Certificates — Marketable 
Securities.] — The executors of a testator domi- 
ciled in England included in their affidavit and 
account of the personal estate certain foreign 
securities, comprising mainly shares in railway 
companies in the United States. The documents 
of title issued to the shareholders by the said, 
companies were found by the special ease to be 
certificates indorsed with a form of transfer and 
power of attorney in blank and passing by 
delivery as marketable securities on the London. 
Stock Exchange. The certificates were at the 
death of the testator in Ills possession or in that 
of his agents or trustees in England, and his 
whole interest in them passed under his will as 
a part of liis personal estate. The executors 
sought to 3’ecover the probate duty pai«], as they 
alleged, in error upon the value of the said 
securities: — Held, that the duty was properly 
paid on the value of these securities, inasmuch 
as. the certificates were documents of title 
marketable in England in the hands of the 
executors within the Jurisdiction of the Probate 
Court. SteruY.Req., 65 L. J., Q. B. 240 ; [1896] 

1 Q. B. 211 ; 73 L. T. 752 ; 44 W. 11. 302. 

Assets Coming to England at Time of Death. 1 
— Bills drawn in India on a .London bank in 
favour of the testator’s London bank are, if he . 
dies abroad before they reach England, assets 
within the jurisdiction, and are liable to probate 
duty in England under 55 Geo. 3. c. .184, s. 38« . 
Ati.-Gen. y, Pratt, 43 L. J., Ex. 108; .L. E. 9 
Ex. 140 ; 30 L. T, 531 ; 22 W. E, 615. 

Assets beyond Jurisdiction.] — Probate duty is 
payable only on property actually within the 
jurisdiction of the ecclesiastical courts at the 
time of the probate being taken out. Accord- 
ingly, wffiere a testator held securities of the- 
Indian government, wffiich he had agreed, before- 
his death, to exchange for East India stock ; but 
such conversion did not actually take place till 
after probate had been granted : — Held, that the 
duty was not payable. Pearse v. Pearse, 9 Bim. 
430. 

Probate duty is not payable in respect of pro- 
perty in a foreign country belonging to a testator 
dying in this country, although tlie property is 
brought into and administered in this country 
by the executor. Aft.- Gen. v. Plmtmd, 1 0. & J. 
356 ; 1 Tyr, 243 ; 9 L. J, (o.s.) Ex. 90. 

’ Proceeds of Foreign Stock.] — French 

stock belonging to an English testator , may be 
sold abroad by the English executor, and its 
jjroceeds. administered by him here, without pay- 
ing probate duty thereon. Ih. 

jprobafe duty is not payable under 55 Geo. 3, 
assets of an English- 
man , domioilecl and .dying in England, which 
,b^ng ,lpcayy,.situat^,in.a:f^^^^ country ^t the... . 

brought hither rilHr 

iaf t^r tfe^ ^ ' Ikk e^sec^tors thoqgh they 

\ A'' - '' ' ' 
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had ol)t<iiiKKl ail Eiig'lis^h prD}>ato in vespect of Held, tliat (luiy miisf be paid on the present 
3ns poa’st anil ty situate in England, ami procec'ded value of the alosoliite interest, and not on the 
hj virtue of Vhat proimte to collect and admi- value of the contingent interest at the <late of 
ni<ter In this country the whole of the assets, administration only : although if duty had been 
Aft.^a^K^. Ilope, 1 a, M. & E. 5H0; 4 Tyr. paid on the value of the contingency, the crown 
878 ; 2 tn. F. 84 : 8 Bligh flshSO 44, * would inw have been entitled to any fiirthei- duty 

])y reason of the contingency having subsequently 
Foreign Bonds.] — But probate duty is payable fallen into possession. Ih. 
iti respect of boinls of a foreign government, of Alexander, Duke of blanhiton, made a trnst- 
wliich bonds a testator, dying in this country, disposition and settlement of his ])roperty in the 
was holder at the time of his death, and which year 1S50, ])y which he declared, inter alia, that 
have come to the hands <,jf his executors in this the collection of certain ai'ticles, pictures, objeers 
country : such bonds being marketable securities of vertu, marbles, bronzes, and a library at 
within* this kingdom, saleable and transferable ffaniilton Palace, should remain vested in tnus- 
by delivery only, and it not being necessary to tees until the extinction of the Hcotch consoli- 
do any act ouf of this kingdom to render the dated family debt, when the trustees were to 
transfer of them %udid. Att.-GciL y. Jhmwens, make over to his son, tlie iMarquis of Douglas — 
4 iM. .k W. 171 ; .1 H. 7 L. J.,Ex.2D7. afterwards xlrchibald, Duke of Daniil ton—or 

^ ^ ^ I- T. « -M* failing him, to the heir in possession of the title 

Executor de son Tort- English Company—No estates, the said property. Puke Archibald 
Probate or Administration m Englana^-Tabing succeeded his father in 1852, and before his 
“possession” of Estate m England.]— An Amen- jggg ,1,^ family debts. He wtis 

can subject domiciled in ISew 1 ork was at his succeeded by his son the appellant, who was 
death the registered holder m the Ixioks of ini Ins executor, qua, general disponee : — 

English coni]'>any, whose registered c^ice was m ajipellant was liable to ])ay to the 

Loiulon, of shares and debentures of the conn (.jr-o-vvii inventory tliity concluded for as charge- 
pany. The company, at the request of the Amen- value of the collection which was in 

can executors, transferred the shares and dehen- of Duke Archibald at his death. JltwiUtoyi 

tures into the iiamp of he American executors v. Zora! A(lvocaU‘, 1 R. 70 ; 68 L. T. 94— 

who had proved the will m New York, but had n 

obtained no grant of administration or repre- * ' 

sentatlon to the testator’s estate in England, and through more than one Person.]— A 

paid them the interest and dividends: Held, ^larried woman, entitled as next of kin to the 
that the P^nghsh company had, bjrasuch transier, intestate, died without asserting her 

iakeiJ possession of the shares, debentiiress divi^ claim, leaving her husband surviving, who also 
deads, and interest, with m the meaning of s. 8/ without asserting his claim : — Held, that it 
of the 8tamp Act, 1815, and had become execu- necessary for the next of Idn of the hus- 

tons de son tort, and chargeable as such with order to enforce tlic right of the wife 

jmobate duty on the testators jLs,<ets administered jf jnfQ possession, to take out letters 

Ig' them in Lngiand. Att-Gm. v. Am lerA'. administration to both husband and wife, and 
Breweries Co,, (>7 L. j t tT stamp duty upon the property for each 

Q. B. iOo ; 78 L. T. 61 ; 4b W. E. 193 ; 6.- J. P. of administration. A^t.'Cre^i, v. Parting- 

132 C, A. supra, col. 195. 

leptee Eying in Testator’s Iifetime.]-A ^ Testator that Charges should 

testator bequeathed his . his Beal Estate. ]-Sembll that pro- 

who died m his lathers lifetime, leaving issue ; v, 

-Held, that the executors of the son were bate duty was pay.aWe cm eertam ch.arps vested 
charge.uble with probate duty on the amount of i^tytutor which, by ps will, he ducted should 

the West, in the same manner as they would ““f ° ?tI r> cfl * ’ ^ ’ ’ 

have been bad the son actually survived the *- 

lTICo Iht^SO Bntonr Settlement-Covenant to bequeath by Will 

Pja mi jii 5. * * ^ ” of Settlor’s Estate to Trustees.] 

* • *5 * * — p-rr iTirlAnfnvp nf AvAnnlAfl immi 
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■iHcnt (leolarctl as to snch residue: — Held, that — One of two executors proved the will, swearing 
ibo aiiumnt of tlie resuliie of A.’s estate rlid not the proper (the iimoimt of wbioh depended on 
constitute a <lol>r diKi by hiiii at his death under the result of a pending suit in chancery) under a 
44 YM c. 12; and further, that the residue certain amount, and paying the duty tiiereon. 
Ionne<l itart uf the estate and effects of the The other cxecutnr was allowed to lake probate, 
testator A., find was, as such, subject to probate swearing the property under a smaller a.moiint. 
dutv T. Jlnrna/, 20 L, R., Jr. 124 — Jiell, Jn goods of^ 40 L. J., P. 07 ; L. R. 1 . -4/ , 

,0.1. 25L..1M63. 


Probate affected by subsequent Statute.] 
testator haviiig died in the cohmy of Victoria 
'svhilst act Xo. 8S8 was hi force, and probate to 
;his will liaving been applied for and granted 
before act Xo. 023 was passed, but after the 
time fixed for its coming into operation retro- 
• 3 ])ectively Held, that the duty payable on the 
testator's" estate under the former act haying 
been directed, by s. 10 to be deemed a debt of tb.e 
testator to her “Majesty, accrues due eo instanti 
'Oil his deatli, at the rate prescribed by that act, 
although the amount of such duty might have 
rto be subsequently ascertained. Bell v. Master 
hi BfiuUy, 2 x4.pp. Cas. 560 ; 36 L. T. 986— F. C. 

Probate duty In England is a stamp duty pay- 
able upon the* value of the property the subject 
'Of the probate at the time it is ^ granted. The 
duty payable under act Ko. 888 is more in the 
siature of a succession duty, payable, whether 
probate is sought or not, on the value of the 
•estate at the time of the testators deatii. Ih, 

J. diefi on. the 2nd of August, 1879, having 
previously made a will which his executors pro- 
.ceeded to prove, and on the I8th of September, 

1879, paid 45/., the amount of duty then payable. 
A caveat being lodged by the next of kin the 
%vill was not established mitii the 18th of April, 

1880, Meainvhile the duty payable on or after 
..4prii 1st. ISSO, was increased by 48 Viet. c. 14 : 
— Held, that the probate was liable to the in- 
•creased duty, t/hy, Li re, Lalor v. Jores, 5 L. R. 
Ir. 282. 

3, Affidavit of Value. 

Of Applicant not Conclusive.]— In granting 
probate or letters of administration the eourt is 
not restricted to the oath of the applicant as to 
^he value of the property, but may receive the 
voath of any competent person to that fact. De 
Angulo y Urrmla, In goods of, 38 L. J., P 21 ; 
L. .k. 1 P. 598 : 19 L. T. 704. 

Where, tlierefore, the property w'as sworn 
below its value by the executor who was abroad, 
*he court allowed a fresh affidavit, in which the 
irue value of the property was stated and the 
mistake in the executor’s oath explained, to be 
rsworn and liie<.l by his agent in this countiy, and 
probate was ordered to go accordingly. Ih, 

Calculation of Value,]— Executors in filing, 
pursuant to s. 97 of the Administration and 
•Probate Act, 1890, a statement of their testator’s 
•estate, are entitled to enter as the value of 
securities their market price at the date of the 
statement, though it may be less than the face 
value. Uncalled capital on shares held by the 
testator is a debt due by the deceased wffiich his 
■ . .executors are entitled to deduct from the sum 

total of the assets. Alaster m Egridty v. Pearson,, 
m h. J., Ik C. 25 ; [1897] A. 0. 214 ; 75 L. T. 

,526— Ik 0-.. -vV- . ’ /■ 

An executor need not include debts due to his 
tetator which are either desperate or doubtful. 

. ' Mhm V. 4 Oar* k' P, yj p--; ; . . 

'Executors Swear uniter di^rf u| J 


4. IKCIDEIICE AND PAYMENT. 

Incidence of.]— A married woman who died 
on the IStli of December, 1887, leaving a husband 
and three children surviving, made a will on the 
7th of September, 1887, in exercise of a power of 
appointment, and appointed executors. 1 ho will 
did not purport to dispose of any other ].)roperty. 

At her death she was entitled to separate per- 
sonal estate not included in the power. Proliate 
of the will W’as granted under the amended 
probate rules of April, 1887, in the orditiary 
form without any exception or iimitatioii Held, 
that the executors wmre trustees for the husband 
of the undisposed of property, and that the 
probate duty and the costs connected with pro- 
bate ought to be apportioned rateably betw^een 
the appointed and the undisposed-of property. 
laniheH, In re, Stciuton v. landjert, 57 Im J., 

Oh. 927 ; 89 CIi. D. 626 ; 59 L. T. 429. 

A testatrix made several appointments of 
specified sums, and lastly made an appointment 
of “all the residue” of the trust funds. Ho 
other property wms disposed of: — Held, that 
probate duty must be paid out of the funds 
iastlv appointed. Currie, In ee, Bjor'kman v. 
Mniherley, 57 L, J., Ch. 743 ; 59 L. T. 200 ; 36 
W. R. 75i 

A wdfe who had a power of appointment ovp 
a fund invested in government stock by her will 
gave legacies of specified sums of the fund ; the 
legacies so given did not exhaust the fund, and 
there was a residuary gift of the fund after pay- 
ment of the testatrix’s debts, funeral and testa- 
mentary expenses :— Held, that though the dis- 
position of the residue of the fund was also 
specific, tlie words of the will throw the payment 
of the whole of the probate duty upon the residue. 

I Da vies v. Powle-r, 43 L. J., Ch. 9i) j L. R, 16 Eq, 
j 308 ; 29 L. T. 285. 

Tn s uffi nient Amount Paid- — Bona fide ISIistake 
—Estate fully administered.]— Executors by a 
bona fide mistake had undervalued their tes- 
tator’s estate for probate duty ; they fully admin- 
istered the estate ; subsequently, the mistake as 
to undervalue was discovered: — Held, that they 
did not come within the words “the person 
acting in the administration of such estate and 
eilects” in s. 82 of the Customs and Inland 
Revenue Act, 1881 ; and, accordingly, were not 
under anv liabilit.y to the crown. Att.-Cen, v. 
Smith and Cooks, 62 L. 3., Q. B. 288; [1893] 1 
Q. B. 289 ; 4 R. 233 ; 68 L, T. 6 ; 41 W. B. 245 ; 57 
J. P. 889—0. A. , ^ ^ 

An executor, by mistake, paid an insufficient 
amount of . probate duty, fully administered his 
testator’s estate, and died : — Held, applying 
Att'^Oen. V. Smith (4 R. 238), that the inland 
reyenue-Imd no remedy for additional duty 
under , the Customs and Inland Revenue Act, 
,1881. In re, [1894] _1 Ir^ B. 252. 

' of Heir-at-IiUW.]— An heir-at-law, 

'though Hlalhte lor debts, held not liable to pay • 
'probate eithei^ diwtly or indireetly, which, ’ ' 
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personal estate in England to the amoimt of 
: 5,858/. 1B.S*. ]('/.. in respect of which a d\ity of 
150/. was paid on the letters of administnition. 
His administratrix paid debts due to cretliiors 
resident in England, and contracted i3i England,, 
to the amount of 0*9. 10//., leaving a. 

balance of 908/. 15.s'. 3r/., on which the duty 
woidd only be 30/. A., at the time of his death,, 
was also posses-sed of personal property in thC' 
East Indies to the ainonrit lof 12,118/. 10 . 9 . 
which had been received by his administratrix 
by means of letters of administration granted to. 
lui agent in India, and there were no other debts, 
due from the intekate Held, that the adminis- 
tratrix was entitled to a return of 120/. of the 
duty. Ik 

Debts “Due from Deceased.*’] — The words. 
“ debts due and owing from the deceased and 
payable b}" law out of his or her personal or 
movable estate,” in 5 & 6 Viet. c. 79, s. 23, mean 
such debts as of themselves and in their owm 
nature and character are payable out of the per- 
sonal estate, and have no relation to any provi- 
sion w'hich a te.stator may make in his will for 
their pavment. Peveiml v. & C. 217 

33 L. J.,' Ex. 289 : 10 Jiir. (N.s.) 1059 ; 10 L. T. 

: 022 ; 12 W. 11. 966. 

' When the provisions in a marriage settle- 
ment constitute a debt, inventory duty is not 
chargeable under 5 & 6 Yict. c. 79, s. 23. ZorS 
Adrocf'de v, Ilagart, L. E. 2 H. L. (Sc.). 217. 

In a marriage settlement the husband became* 
bound to make a provi.«!ian for his children, the- 
contract giving him a power of appointment, in 
the exercise of 'which power he appointed to one 
of his sons 10,000/., which wms duly paid to him.. 
The executors claimed a return of duty In respect, 
of this sum, on the ground that it constituted a. 
debt of the deceased : — Held, that, their conten- 
tion was right, and that they w^ere entitleil to a 
return of 150/. Ih. 

Executors are not entitled to a return of 
probate duty in respect of mortgage debts,, 
which they are not justified in paying out of 
the testator’s personal estate, notwithstanding the- 
11 Geo. 4 & 1 Will. 4, c. 47, s. 3, rendered them 
liable to actions on the covenants in the deeds.. 
Ta glor'ii list ate, In re^ 8 Ex. 384 ; 22 L. J., .Ex,. 
211 . 


in case of a deficiency of the impure personalty, 
after pujyment of debts and costs, was ordered to 
be borne by the specific bequest to a hospital. 
Shephmrd v. Jleetham. 46 L. J., Ch. 76iJ ; 6 
Oh. D. 597 ; 36 L. T. 909 ; 25 W. E. 764. 


5. liETUEN OF iniTY. 

Eule to Enforce.] — The court cannot entertain 
an application for a rule calling on the commis- 
sioners of inland revenue to show cause why they 
shoiild not grant a return of probate duty under 
5 k I) Viet. c. 79, s. 23, unless by consent of the 
crown. Wchder^ In re^ 1 L. T. 45. 

Mandamus-Petition of Bight.]— The rule 
governing the discretion of the court as to grant- 
ing a mandamus is, that where there is no 
specific remedy a mandamus will be granted that 
justice may be done. A petition of right is such 


a remedy, though it depends upoi^the fiat of the 
attorney-general being given. 

Meeenm CommlHsionen or I 
Q. B. 229 
W. B. 543, 

The prosecutor applied for a mandamus to the 
defendants to return excess of probate duty, 
under 5 k 6 Viet. c. 79, s. 23. Brobate duty is 
paid to the defendants to and for the use of the 
crown, and when received it is handed over by 
them to the crown. The defendants had declined 
to return the duty paid, on the ground that they 
were not satisfied' of the lawfulness of the claim : 

• — Held, that, assuming the claimant to be en- 
titled to some remedy, still a mandamus ought 
not to issue, for that tliere was a specific remedy 
by petition of right, inasmuch as the money wms 
in the hands of the crown. Ih. 

Duty Paid in two Places — The Amount Ee- 
turnahie.] — Where a testator left personal pro- 
perty in each of the provinces of Canterbury and 
York, and probates were taken out for the pro- 
\ erty being in each province, and respective 
duties paid on each probate, and the executors 
afterwards paid debts indiscriminately out of the 
wliolc personalty ; — Held, that they were not 
entitled, for the purpose of demanding a return 
of duty, to add together the amounts in respect 
of w^hich the two probate duties were paid, de- 
duct from the gross sum the amount of the debts, 
and then estimate the duty payable on the 
remainder, and demand back the difl'erence 
between such duty and the aggregate of the sums 
paid on the two probates. v. Stamps and 

Cmmmuw7iers, 9 Q. B. 637 ; 16 L. J., 

Q. B.t5; llJur.3f)5. 

Betnble, that an equitable mode' of calculating 
the sum to be returned was to apportion the sum 
paid for debts in the ratio of the estate in 

,provmoe,.:,.aiid'd.cd:Uct:,.,the .respective- portions ..of . ... - . . .. 

the debts from the values of the respective wasted the assets, and the widow, who was en- 
e^tates. Ik titled to one-third, had not been paid: — Held, 

that the application was premature ; and the? 

Paid in England and India.] — Where petition was dismissed. v. J^eat^ 3 Beav.. 

a testator or an intestate dies possessed of per- HI. . , 

sonal estate both in England and India, and in- 
debted to English'creditors'in r^peetqf debts' , ' y' tegacv rnTTV"-' * ■ 

.contracted in. England;^ the\amod34t.'Ofc^^^ ' ** " " 

Iniia cannot Be taken I nth , <^:psidTOtmn ' ip. 1. Ukd$r udmtlmtrummts^ 209. 

-■^|inii-'a|ing'the'amount'''Of In/^,.Tmpek of wMt <x-(fU or Inler^^ts^ 

th^ exeentor or administratblt^ lor 211)^. , ■ , 


Meg. Y. Inland 
'itJian^ 53 L. J., 
51 L. T. 46 ; 32 

-C. A. 


Eecovery of Duty returned.]— Pending a suit 
for the administi-ation of assets, and before the.' 
accounts had been taken, the attorney -general 
presented a petition for payment out of tluj- 
assets of a sum which, under false re])resenta- 
tiuns, had been returned to the administrator,. 
. cs overpai<l in respect of pj’obate <iuty, and for 
each I duty payable by the administrator o» 

his share of the j'osidue. The administrator had 
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7. Proci’erlwfis affdhist Kvecvfors.^ 235, 
' S. 2loney Paid info Court 236. 

I- 9. Pef nrn of IhdyCI'M). 

i 10. Proof of Pay 0 tent., 2'^1. 

j 11. Gifts when Free of Ley any Duty, 

I a. Pariiciilar Wortls, 237. 

! i. What Legacies iacluded, 240. 

' 1. UXDEE WHxiT IXSTRtJMEXTS. 


the legacy duty. Att^-Geni, y. Jones, 3 Piice, 
■ 368. 

F.j on the marriage of his daughter?, cove- 
nanted to pay to the trustees of the settlements, 
then made, certain sums. The trusts were to. 
pay tiie income to the daughters for life, and 
after their death to their husbands for life, with 
subsequent limitations. By his will tiie testator 
directed, “that the covenants on Ids part con- 
tained ill the settleiTierits made on tlie marriage 



of his daughters, for the paj'ment of moneys and 
annuities for the benefit of themselves a?dd tlioii’" 
respective children and graiidcliildren, as therein 
perforined,” aiKi gave the; 
s, to be held upon the same 
declared as to the property settled 
Held, that the words “to be held upon the same; 
trusts in all respects for the benefit of my 
daughter, and her children and grandchildren,, 
as thereby declared as to the property thereby 
were to be construed as wonls of re- 
if the ference, incorporating the trusts of the settle- 
cf in the will ; that the trusts^ te 

i not payable uxjon husbands were not excluded, and therefore that, 
the instrument not legacy duty was payable upon that principle., 
a gift inter vivos. Palmer, In re, 3 li. N. 26. 


Must he Testamentary.] — An instrument, vest- 
ing property in trustees for the benefit of the 
grantor for his life, and after his <lccease for 
the benefit of other persons, with a power of stated, should be 
revocation, is not testamentary, and consequently trustees further sum; 
not liable to the payment of legacy duty, trusts, as c’ 

Tompson v. Drow-ne, 3 Myl. & K. 32 ; 5 L. J., 

Gh. 64. 

Where three sisters, in Scotland, executed an 
instrument- by which they assigned all their 
present and future property to and in favour of | settled,' 
each other, and the heii's and the assigns of 
survivor of them Held, that, on the death of j ments 
one of them, legacy duty was ] 
the property so assigned, 
being testamentary, but 

Jdroivn V. Adr ovate- General, 1 Macq. H. L. 

79. 2, Ix Bespeci 

A., being possessed of some pure personalty, jjj 

but of con's klerable property in mortgages, exe- 
cuted some years before his death an indent uj'e, Belease of Beht.l- 

by which, declaring a wish to found certain debt by will is a le 
charities, he covenanted to pay, or that if he to the payment of 
dkl not [lay during Ins lifetime, his executors UulhrooU, 3 Y_. & J. 
should, within twelve months after his <leath, JJ‘wris v. Licie, 1 Y 
subject to his debts and legacies, pay to certain Gk. 172.' 
persons therein, named 60, POOL, to bo invested ^ 

in their names on the trusts thereby declared ; Bequest to OmciaJ 
the trusts wean charitable trusts. 'Die deed was ditors.]-— -A., who hU' 
never enrolled in chancery. On the same day by his will, dated in 
he ma<le a will, giving certain legacies, and ho paid, in which 
appointing executors, nK»st of whom were the full debts provul in t 
}>ersons named in the <lee(l. These ptipers were his executors to paj 
never communicated iw' him to aiivbuily. Just trust to pay all tlu. 
before his death he aiu.sed the pjipers to be riiptcy, so much moi: 
produced from the drawers, and luiiulcd them derul on the estate ec 
to the persons attending upon his death-bed. Held, that legacy 
They were tied up with a memorandum, wLich amount.^ Turner y. 
declared that they had been prepared in that 421)^; 26 L. J., Ch. 
foi'm, under advice, to save the legacy duties, 5 W. B, 277. 
and in order that if probate duty was paid, in 
the first instance, it might be got back again Bequest of Mortg 
in consequence of the covenant creating a debt Agreement.] — By a; 
to be paid out of the assets ; — Held, that the stock was transfers 
indenture wns a deed, and not a testamentary terms that H. should 
paper. Je fries v. Alexander, 8 PL L. Cas. 594. by the sale of it, O' 
bee Pdtoli V. Shore, 11 W. B. 'l42. option of 0., and in 

A testamentary instrument is a writing in any at the rate of U, per 
form which remains dormant during the life of by a bond, naortgag 
the grantor, is revocable b}" him, and only comes 0. and PI, being det 
into operation at bis death, Adroeate- General and heiress, but not 
Y. Mamsafs Trustees, 2 0. M.. & B. 224, n. ; of , 0., and J, H. beii 
4 L. J., Ex, 2il. applied to E. 0. to a ^ 

E. 0, agreed to do on having 

Deed Incorporated in Will.] — ^A., by deed, replacement of the, stock, I 
gave his leasehold and personal property to' assigned, an 1842, the bond, m- 
trustees, for the use of himself for life, and of of 'covenant;, of 1794 to H. ai 
several persons at his death. A. reserved a mortgage, 'tp' secure an advance 
power of revecation, but never parted with consideration • thereof , J, H., i 
the deed, or with any of the , property. By his turn, .conveyed to E. O. the p; 
will he confirmed this disposition in most re- in ' the ndginal, mortgage, to|: 
speets;— Held, that the two instruments shall lands >y]wy of mortg ge, w: 

together 'as in§%Ur“\"f^^^;^^A^^«^h,s4cnr^;the.trans^^^ 

th^t ttie property 


212 



EEVENUE' 


.‘Ujrl eoreunnt of 1842 were not so con- Annnity oat of Bents of Beal Jistate— irast 
iiecM.ea 'witl 3 the illegal agreement of 17iU- as to for Accumalatioa of Surplus Bents- Annuitant 
-be nr^iri‘i(jiis and void ; and that there lore legacy Tenant for Life of Estate subject to Trust, j 
dutvivas pavahle on the bequest. .4^^,-frVno v. restator, who die I in 187(>, by his will gave 
JhyUhHf worth, 2 II. 6: N. 41{>; 27 L. J., Ex. 102 ; certain real estate to the us(J ot trustees tor a 
o W. li. H8I. term of 500 years, and subjecl thereto to uses 

in strict settlement, under which J. was teimnfc 
Succession or Legacy Duty.] — By a marriage for life, with divers remainders over. Idie 
'Settlement after trusts for the husband and wife trusts of the term were out of Uie rents a,nd 
fur life ami trusts for the cliildren (which failed profits of tlie estate to raise and pa.y an annuity 
by I'ea.'sOii of there, being no issue), personal pro- to the pei^on for the rime being entitled to the 
.perty was settled in trust for the persons who rents and profits subject to the term. Subject 
would, at the death of the wife, have been to that trust, the trustees were during twenty- 
entitlod to her personal estate under the statute one years from the testator’s death to accumulate 
•of distributions, in case she had died unmarried the rents and profits, and invest them in larul to 
.and intestate. The wife tlied in 1831, and her bt‘ settled to the uses ol; the will, and, atter the 
mother became eutitkid under the trust as her detennination rif the twenty-one years, to pay 
next- of kin. 8he died in 1S82, having left the the rents and profits to the i)erson for the time 
pr<,»perty by will to executors in trust f('»r certain being entitled to the estates in reversion ex- 
legal ces, In 1868 the husband died, and the ];)ectaiit upon the term: — Held (Bigby, Tj.J., 
bt^{uests fell into possession: — Held, that the dissenting), that the duty payable in respect 
-crown wa.s entitled to legacy duty only. ' Att.- of the annuity was legacy duty and not siicces- 
(Jen, w JJtilt'dule, 40 L. j., Ex. 241 ; L. R. sioii diitv. Shirletf v. Fcrren (Ah/’O (1 Fh. 
.5 H. L. 290; 24 L. T. 921 ; 20 W, K. 473. 267; 12 L.J., Cli. 11 1) distinguished. BellonUon, 

lit VC, JJe Hoijhton, v. l)e JlugliUm. 6.5 !.». J., Oh. 
Bent-charge on Beal Estate,] — Legacy duty , 528 ; [189h] i Ch. 855 ; 74 L. T. 297; 44 W. R. 
Is chargeable upon annuities out of, or rent- 550 — 0. A. 

■charges on, real estate devised. Atf,-(ron. v. 

Jarksoft, 2 C. J. lOl ; 2 Tjr. 50 ; 1 L. L, Ex. 21. Oift for Maintenance.]— A testator made his 
A. devised real estates to B. and C. in trust to will in the following terms: I give and be- 
couvey to the use of I). for life, remainder to B. queath all my^ property, of whatsoever descrip- 
and d. for .D.’s life to preserve contingent i-e- tion, to my wife, for the maintenance of herself 
matnders, rcmiiinder to the use that E. sliall and our children ; and I coiistitiite my wife to 
-take <uit of the premises such annuity or yeaily be execiitilx of this my will’’: — Held, that a 
rout-charge not exceeding 500/. per annum for trust was thereby constituted for the benefit of 
her life as I). shall appoint; and in default of the children, and that the executrix was bound 
issue of I), the testator devised the premises to deliver an account to the legacy duty office, 
-charged with the annuity or rent-charge to F. Harris, In re, 7 Ex. 344 ; 21 L. J., Ex. 92. 

D, appointed that the annuity shall be the full 

-anniuty of 500/, 1), died, F. entei’ed, and was Income of Beal and Personal Estate — Life 
compeiied by exchequer process to pay the legacy Estate.] — Where there is a devise to A. for life 
-duty on the annuity : — Hold, that the annuity of the rents and profits of a real estate, and the 
was chargeable with legiicy duty. Stow Face n- interest and dividends of ^^ersonal propeity, and, 
jlwrt, 2 N'. & SI, 805 ; 5 B. & Ad. 359. after his death, the whole estates, both real and 

personal, to be divided between B. and C. ; the 
Bents and Profits — Advance for Maintenance.] executors and trustees are bound to pay to A. 
— A testator devised real estates to the use of the annual produce of the personal as well as 
■.trustees for a term of 500 years, to commence real propeity (especially if the }>ersonal property 
from his decease, and subject thereto and the is money in the funds), without requiring a 
trusts thereof , to A. and B., their heirs and i receipt stampe<.l as for a legacy, such annual 
.assigns, during tiie life of 0., an infant, to j payment not being subject to the tax imposed 
preserve contingent remainders, and after the i on legacies. Oreen v. Croft, 2 H. B130. 

<leccase of 0. to the use of the first and other 

isons of 0, in tail, with remainder over. The Annuity for carrying on Testator’s Business.] 
testator declartxi that the trustees of the term — Testator bequeathed to his trustees his business 
^should, until C. attained twenty-one or was upon certain trusts, and declared ihat, whilst 
married, in aid of another fund provided by the tjuistecs .should be cajiying on i he business, 
the will for the same purpose, apply so much each of them should receive the annual sum of 
-of the rents and profits not exceeding in the 25U/. out of the profits thereof : and, further, 
whole in any one year, 'including other pay- that whilst his son W. should be managingthe 
ments thereby directed, 2,000/., as they in their business in conjunction with the trustees, ho 
^discretion should think fit; in maintaining and should be entitled to the “annual sum of 250/. 
<;clucating 0., and should invest and accumulate more” : — Held, that all these annual stuns were 
the residue of the rents and profit^ for the abac- legacies and liable to legacy duty, under B & 9 
lute benefit of <J., in she attained twenty- Viet. c. 76, s. 4. Thotiey, In re, Thorley v. Mas- 
one or was mamed pbut if she should die under mm, 60 L. J., Gh. 637: [1891] 2 Ch. 613 ; 64 L. T. 
twenty-one and unmarried, the. accunmiatetl 615; 39 W. B. 665-0. A. 
ifuml was to go over for the benefit of the parties 

io, whom the real estate' wto , in |he same ^yent Trust not BnforceaMeJ -A devise to exe- 
IlmiW that eutor$ in full confidence, but without 'imnosing 
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EE YENUE— Legfac?/ Duty. 




Annuity appointed in Lien of Bower.] — A tes- 
tator direct eci a settJeiaeiit of Lis estates to be 
■executed, containing a power for the tenant 
for life, by deed or wilt, to charge the estates 
with an annuity for the benefit of his wife. 
Tlic doiiee, by iiis will, in execution of that 
power, cliargecl the estates witli the payment of 
Iin annual sum of to his wife during her 

life, ill lieu, bar, and satisfaction of her dower, 
which she accepted : — Held, that this annuity 
was a gift subject to legacy duty under 45 
<leo. 8, c. 28. s. 4, and not a purchase for a 
valuable consideration. Jlcunllier {Lord) v.Att- 
Lfe/h., 7 Ex. 881 ; 21 L. J., Ex. 298. Affirmed, S 
Ex. 257; 22 L. J., Ex. 41; 18 Jur. 1148--Ex. 
€4i. 

Bequest — Charge on Keaity — Election.] — 
Umler the acts of 1795 and 1805, no legacy duty 
is payable on the value of personal estate given 
lip by one legatee to another under the doctrine 
of election ; but where the testator devises his 
own real estate to A,, and heciueatlis A.’s per- 
sonal estate to B., the legacy duty is payable on 
the value of the personal estate so charged on the 
real estate. Laurie v. Olntton. 15 Beav. 181 ; 
21 L. J., Gh. 220 ; 10 Jur. 825. 

Money Charged on Eeal Estate.] — A. made a 
mortgage in fee to secure a sum lent to him by 
the trusl-ees of his marriage settlement. On his 
-death, his daughter became entitled to the equity 
of redemption of the mortgaged estate as his 
heir, and under his marriage settlement to the 
mortgage money. The trustees then c(jnveyed 
the estate to her, subject expressly to the equity 
of redemption, and did not release her father’s 
-covenant for repayment of the money. After- 
wards she granted an annuity to M , and, as a 
isecurity for it, conveyed, the estate and assigned 
the money to a trustee for him. By her will she 
devised the estate, but did not dispose of her 
personal estate : — Held, that money was subject 
to probate and legacy duty. Sirahey v. Sicahry, 
15 Sira. 502. 

Eund in Court.] — A testator, hj his will, 
bequeathed a sum of 80,000Z. to his three chil- 
dren, and directed his personal estate to be 
.applied, in the first instance, in payment of that 
sum ; he then devised certain real estates to 
trustees, upon trust, to invest the rents and 
p'ji’ofits from time to time in government stock, 
until a fund should be realised, which, with tlie 
produce of his personal estate, would be suffi- 
-cieiit to pay the legacies. A bill having been 
filed to carry the tiiists of the will into execu- 
tion, a receiver was appointed over the real 
•estate, by whom a largo fund was brought into 
-court, which was reported to be applicable to the 
payment of the legacies : — Held, that under the 
true constj’uction of the statutes 54 Heo. 8, c. 92, 
and 58 Geo. 3, c. 56, the legacies, though paid 
■out of this fund, were liable to legacy duty, 
Clelancl v. Ker. Dr, 227 ; 6 Ir, Eo. K. 85 ; Id, 
288 . ^ , , , , ■ ■ 

Bent-charge— Estate pur autre vie — Eoreign 
Domicil.] — testator gave a rent-charge, to 
issue out of lands in England, to A. for life, and 
directed that after her death it should be con- 
tinued, and equally divided between B., C,, and 
^ — r lives and the lives of 



share of the rent-charge : — Held, tluit .such diiiy 
was payable, for that the interest in the rent- 
charge which passed to B.’s executors was, by 
the Wills Act, “an estate par autre vie, applic- 
able b^” law ill the same maimer as pei’stmal 
estate,” and therefore fell wutliin 8(1 Guo. 8, c. 52, 
s. 20, and that it was nut exem[)t from duty by 
! reason of B.’s foreign domicil, iiiasmucli as, 
i although it was by law applicable in the same 
! mauner as personai estate, it was not by any of 
I the statutes made personal estate, but was i-ealty 
I not followinGf the person. Chatfidd wJierehtoIdt^ 

! 41 L. J., Oh."255 ; L. B. 7 ah.‘l92 ; 26 L. T. 207; 

I 2U W. E. 401. 

i Partnership Eeal Estate Situate Abroad.] — 
Legacy duty is payable upon tlie share of _ a 
deceased partner, a domiciled Englishman, in. 
the proceeds of freehold property in a foreign 
country, used for the purposes of the partnerslvip, 
and forming a partnership asset. Forhes v. 
iStereu. 89 L. J., Oh, 485 ; L. R. 10 Eq. 178 ; 22 
L. T. 708; IS W. E. 686. 8. P., Stokes, 1% re., 

Stokes V. Ducroz, 62 L. T. 176 ; 88 W, R. 535. 

Money to be Laid out in Purchase of Land.] — 

Where a testator by his will directs his trustees 
within six years of his death to realise his whole 
estate, and to purchase at their discretion land 
ill S(;otland and settle it in tail, and the heir of 
entail, after valuing the succeeding interests, 
disentails, the crown is entitled to leg-my duty 
upon the capital value of the entire resi<lue, the 
heir of entail having “become ent.itled to an 
estate of inheritance in possession in the real 
estate to be purchased therewith,” within the 
proviso to s. 19 of 86 Geo. 8, c. 52. Macfarlune 
V. Lord. Admcate., [1894] A. C. 291 ; 6 R. 287 
—H. L. (Sc.). 

Semblu, that, under the above circumstances, 
legacy duty was chargeable under s.s. 2 or 8 of 
86 Geo. 3, c. 52. iZ^. 

Lighthouse Toils. ]-~The profits arising from 
the tolls of a lighthouse are real estate, and not 
subject either to legacy duty. Ait.- Gen. v. Jo}U% 

1 Mac. & G. 574 ; 1 H. & Tw. 498 ; 1 9 L. J., Gh. 
266 ; 14 Jur. 379. 

Annuity— Husband and Wife,] — Husband and 
wife being entitled in succession, under the will 
of the wife’s aunt, to life interests in the 
dividends of stock standing in court, the wife 
being the first annuitant, the husband gi-anted 
an annuity to E. charged upon the life interests 
of his wife and himself. The legacy duty on the 
wife’s annuity was duly paid ; and upon the 
<l,eath of the wife E. procured an order in the 
suit for payment to him of all the dividends of 
the fund towards payment of his annuity and 
arrears, undertaking to .pay the surplus to the 
husband. On tlie death of the husband, who 
died insolvent, it was ascertained that no part 
of' the legacy duty on his annuity had been paid : 
-—Held, that" this , annuity was a legacy within 
the meaning, of s. 25. Lrymi v. Mammi, 26 
L. L.,- pip .510; ; ' 8 Jur. (KS.) 478 ; 5 W, E. 488. 

Trust Beed — Life Bent — Construction. ]- 


-settlement of -hmp^roperty m ■ 
^yWrla^O', hedelaredy inter alia, that , 
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EEVENUE— Le//«c// TJufi/. 

Property in, and Eemittances 

■>nal assets situate in India, irl 
in ! ‘wiiO resides and makes his ^Yill txnd die 
ch I are not. subject to le.gacy 
jcs hvards remitted to this 
of who has proved the will in 

who have proved in England, aiu: 

’ r a decree in f 
Duke I v 


By India.] — 
€>f a testator 
;s in Intlia,. 
duty, although after- 
country by an executor 
India, to oxecafors 
i administered 
th e ' court of ' ■ chancery ' here. 
■inwid, 2M.yl. &: Or. 256 ; 6 L. J., Ob.. 

! . a testator dies in . India ' leaving ; per- : ■ 
^tate there /' only, , aiid;^: .to ■ executortsi \ 
le and prove his will tliere, no duty is- 
remitted to a legatee in 
Ffrirl/r, 2 Sim. & S. 291 ; 
J. (O.S,) Ch. 152 ; 25 R. R. 208. 

Legacies bequeathed by a British subject ins 
'0 ; the .hast Indies, out of his personal estate, to 
persons in Enghind, are liable to the duty, if the 
execuior provc.s the will in England, and pays 
Personalty tpe legacies here, notwithstanding the testator 
realised and possessed his property in India. 

, resided and made his will there, and although, 

^ the executors were in India at the time of their 
appointment, and the will was originally proved 
The law of the domicil of a testator or an theie. Att.-fr^ni. y. CoekeveU,! Price, 165; 15 
intestate decides whether his personal property is n. p,. 707 . 

liable to legacy dut.y. Ilh S. P,, Att.-Gen. v, x British subject, domiciled in England, made 
6 Ex. 217 : 20 L. J., Ex. 173 ; loJur. 253. pjg will and died in England, and by his will 

disV'Osed of; certain government notes of the 

What is a Testator’s Pomieil.]— I n- India Compj-ny, issued at Calcutta, and the 

TEiiNATiONAL Law. amouTir of which was receivable only under an 

. .« 1 1 ctj. t > Indian pr('>bate, and appointed an English exe- 

Stock m Foreign Panes. ] Stock m f leij^i The executor executed a power of attorney 

fuufls locally suamted abinad IS personalt}"^ follow- India, who thereupon obtained letters, 

ing the domicil ofc the owner ; therefore a oeque,.^^ administration with the will annexed, in India, 

of; such stock by a party domiciled in Eng an is which he received the amount of the notes,, 

liable to legacy ^ C. A: J. | remitted it to the executor in England, who 

151 ; 1 ,Lyr. 9:^ ; 9 L. 9. (O.Sj Ex. o/. | legatees : — Held, that legacy 

BeqLuest of English Property by Foreigner to j ^luty was payable thereon. Chah^.s‘, In rc, 7. M.. 
English legatees.]— Property in this country j y lu L. 9.. Ex. 1.0/. 

belonging to a toreicner, who dies abroad, and; A testator born m bcotknd who resided and 
appoints an English executor, and bequeaths to j in India, leaving real and personal i>roperty 
English legatees, is not liable to legacy duty. A situate, but no assets 111 England, by hi| 
Mrvrr. In" re, 2 C. & J. 4-36; 2 Tvr, 47.5; 1 AwH and testamentary papers left the whole of 
1 I Fx 153 " his property in equal divisions to his tour natural 

"ah Eniilteii' testator by will gave a funil to cluklrcn, nr the survivor of them, and their 
trustees to pav the income to his daughter for f'Wrs. sub)eot to legacies and annuities. His 
Ufe. and aftVher death to hold the fund in trust ' executm-s obtained an Indian probate, and paid 
for such per.'ioiis as the daughter should by will debts and bequests, and converted the prm- 
appoint. The daughter for some time previously eipal part of the estate 11^0 money, which they 
to and up to her death was domiciled in Jersey, sent to their bankers m England, ami invested 
She disposed of the fund by will, giving legacies tt “t the funds in their own names. Pi-ooeedings 
to two persons, and the residue to her husband : were commenced in England against the esecu- 
— Held that the legacies were li.ablc tosucces- tofs- *'» 'letormiiie the claims under clio will; 
Sion duty. Wallop, In re, I He G. J. & S. 656 ; whereupon the stock was transferrcfl into the 
3 H. B. 679 ; 33 L. J., Ch. Sol ; 10 Jur. (N.S.) "ame of the acooimtant-gcacral of the court of 
328' 10 L T. 174 : 12 W E 587. S Ik, Capcle.- chancery, and the court made a decree aseer- 
v-Ulio. }% r«,'3 H.’& 0. 89.5V-^3'l. j., Ex. 306 ; taining the shares of the soveKil claimants 
10 Jur. fST-S.) 1165 ; 12 W. K. 1110. legacy ilnty was not payable on the 

legacies or shares of the residue bequeath ed> 
Direction to Collect Foreign Property and In- Jachwn v. Ihrhen^ 2 0. & J. 382 ; 2 Tyr, 355 ; 
vest in England.] — When' personal property is 1 L, J,, Ex. 159. Affirmed in Dom, Proc., jUt-’ 
bequeathed by a person .i' ot domiciled in this Gm. v. Jaclimn^ 8 Biigh. 15 ; 3 Tyr. 9B2 ; 2 CL ' 
eountry^'it in tb^'’>Br^t"inBtance. liable to & F. 48. < ,, , 

legacy or suoceibion. duty on - being paid to the A testator resident in India, and having all his. 
legatee. But where the* 'executor;,' .directed to property there, bequeathed his residuary ’personal 
collect foreign property and invest, it here, has estate to his brother J. FI., and his sister H. Ij., 
discharged the duty imposed bn him, .,and has in equal shares, but in case his sister --lionld die 
''ittttd,* him, then to her children, Tlic executor, 

any ^ho was also resident in India, haying provcfl 

there, remittetl the. lesidue to his ngenr 


the collection of certain articles, pictures, objects | 
of vortu, nmrbles, bronzes, and a library at|3hepurs<^ 

Ham il ton Palace, should remain vest oil 
trustees until the extinction of the Scot 
consolidated family debt, when the trustt 
wore to make over to his son, the Marquis ^ 

Doudas — afterwards Archibald, Duke of Hamil- 
P">XjL — or failing him, to the heir in possession of | luider 
ihc title urn ['estates, the said property. rJ..., -h 
Archibald succeeded his father in 1852, and 218 j 1 Jur 
before his death in 1863 paid off the family Where 
debts. He was succeeded by his son the appei- sonal es 
lant.who was decerned his executor, qua general resid 
disponee : — Held, that the a)>pellaiit was liable payable on a legacy 
to pay to the crown legacy duty in respect to EnglniuL 
the property acquired by Duke Archibald in the 3 L 
collection under the trust - disposition of 1850. " 

IlamilUm (Z>?/Iv?) v. Lord Advocate, 1 R. 7 
68 L. T. 94— H. L. (Sc.). 

Property of Testator Abroad — T, ' „ 

follows Domicil.] — Personal property, having no 
sit us of its own, follows the domicil of its owner. 

'Ikotnmm v. Adroatfe- General, 12 C, &F. 1 
Jur.2P7. 


2 . 
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would be perceived that half went to J. H. and 
half to H. L. or her children. H. L. had died in 
the lifetime of the testator, leaving nine infant 
children. A suit having been instituted by the 
cliildren against tlie agent, and also against the 
executor and J. H., who were both out of the 
jurisdiction, for the pur}'josc of having a nnuety 
of the finnl seen red. : — Held, that no legacy duty 
\vas ]>ayable u})on such moictv. L'Ufuux, Fairlie, 
1 Myl. & Cr. 59. 

A testator, resident in India, bequeaths to 
an infant a sum of motiey to be invested in 
the conipanj^'s securities, of which tiie ititei’est 
is to be ai,)plied to her maintenance, and the 
principal to be settled upon herself for life, 
wdth remainder to lier children. He is lost on 
his voyage to England, leaving all his ]>roperty 
in India. Exeentors resident in that coiintiy 
];)rove his will at Calcutta, invest the legacy in 
the CO ni])aiiy’s' securities, and for several years 
remit the interest to tlieir corres})ondents in 
London for the beneiit of the legatee, who had 
come to England. A yjai-t of that interest is 
brought into court in a suit established by her 
dor tiie appointment of a guardian, and for the 
allowance of maintenance, and an order is 
made for the ])ayment to her guardian out of 
the fund so created of 200^. a year as main; 
tenance : — Held, that there was a specific {ip].)ro- 
priatiou in India of tlie legacy, and that the 
payment of 200il. a year whs not liable to the 
legacy duty. Hay v. FairlAe^ 1 lUiss. 117. 

Power of Appointment — Limited.] — A testator 
..gave to his sons real estates, witli ])ower to appoint 
to any woman they might icspectively ^nany 
a jointure in bar of dower : — Held, that an ap- 
pointment under this power was a gift within 
45 Geo. 3, c. 28, aiul liable to legacy duty. 
Siv-rding v. SwmNny, I Drew. 331 ; 22 L. J., Ch. 
441 ; 17 Jar. 123 ; i W. B. 122. 

General Power.] — A donee of a |>ower of 

.appointment, having executed, by will in favour 
of the persons who were to succeed in default of 
.an appointment, so as to bring the subject of the 
.appointment into the sum chargeable with the 
appointor’s debts and legacies : — liehl, that the 
legacy duty must be paid as upon a legacy from 
the appointor. Att,-Oe?L v. Bniehe}ihm’i/, 1 
H. & G. 782 ; 32 L. J., Ex. 108 ; 9 Jur. (K.S.) 257 ; 
■8 L. T. 822 ; 11 W. K. 380. 

By a marriage settlement, 20,OOOZ. was vested 
in trustees, to pay the interest to the father of 
the wife .for his life, after his death to the hus- 
band for life, with remainder to the wife for 
her life, with a power of ap])ointment among her 
children, if any ; and, in default of issue, tlien, on 
■^uch trusts and subject to such direction and' ap- 
pointment as she should make by her will, in 
case she died in her husband’s lifetime, or by 
deed or will in case she should survive her hus- 
band, and in default of such appointment by 
her in trust for her next of kin. The wife died, 
in the lifetime of her husband, having by her wdH 
appointed the above sum to certain described 
persons Held, that legacy duty was payable in 
respect of it. Chulmmideley^ In re^ 3 Tjr. 10 ; 
1 0. & M. 149 ; 2 L. J,, Ex. 05. 
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for life, with power to her to appoint the snrno 
by will, but expressly excluding from the benefit 
of that appointment certain persons iianuid or 
indicated in his will ; and directed that, in de- 
fault of appointment, or so far as such appoint- 
ment should be incomplete, the residue should, 
be held by the trustees for the next of kin of 
D. B. This power was exercised by I*, by her 
will, partly in favour of the next of kin of 1). 11,, 
and partly in favour of other persons : — Held, 
first, that she must be considered to have had, 
notwithstanding the special exclusion in her 
father’s will, an absolute power of appointment 
within 8G Geo. 3, c. 52, and that, consequently, 
legac}" duty was payable by her appointees, upon 
tlie bequests made by her, as being, under s. 7, 
made by her out of personal estate of whicli she 
had the power of disposing. Brake v. 

10 Ci. & F. 257. 

Annuity out of lands by Will.]— A., by 

a deed dated in 1802, conveyed laiuls to trustees, 
to the itse of himself for life, remainder to B, bis 
son for life, with remainder over. The deed 
contained, a proviso, that it should be lawful for 
B., by his last will, to limit and appoijit to tlie 
use of himself, or any other person or persons, 
any annual sum or sums of money, not exceeding 
the yearly sum of 700/., to be charged upon and 
payable out of the lands included in the deed, 
to commence from the death of F>., aiid to be 
either perpetual or in fee, or payable for such 
times and in such manner in all respects as 
B. should think fit. B., by his will, bj’' virtue 
of this power, appointed an annuity of 700/. a 
year to C. for her life, charged upon and payable 
out of the land : — Held, that legacy duty was not 
payable in respect of such annuitv. Att.-Gi'n. v. 
Ilertford ^Marquis), 14 H. A W, 284 ; 14 L. J., 
Ex. 2G6. 

'Within 8 & 9 Viet. c. 76. j —A., by deed 

dated in 1802, conveyed lamls to trustees, to the 
use of himself for life, remainder to B., his son, 
for life, remainder to the defendant, his grand- 
son, for life, with remainders over. The deed 
})rovided that it should be lawful for the d.efen- 
dant and tlie survivor of xi. and B. to declare 
any new uses of the lands. A. died in June, 
1822, and, by indenture of appointment of 
October, 1822, B. and the defendant declared 
that it should be lawful for B., by dee<l or will, 
to charge the lands with the payment of any 
sum not exceeding 47,000/. In 1823, B., by his 
will, charged the lands with payment to his 
executors of 47,000/., to be applied in payme.irb 
of his debts, anil the residue in tru^t for the de- 
fendant. B. died in 1842, and in 1847 bis 
executors raised 11,259/. IL?. 8i/., part of the 
47,000/., and paid it to the defendant, the debts 
having been previously paid : — Held, that this 
Avas a gift by will, within the 8 & 9 Viet, c. 76, 
althougii it operated originally by virtue of a 
power, and that legacy duty w'as chargeable on 
the' 11,259/. lU. Sf/,, it not having been paid to 
the defendant' until after the act came into 
operation, notwithstanding the testator died 
before. AU.-Gen, v. Mertford (^MarqnUX 3 Ex. 
670; l$:L7J.,.Ex. ^32, 

Sale of Estates directed by Will or Court.] 

— ^Where a.-t^tafcor directs a sgle of real estate, ' 
.or -it/ takes place .undet. a power^ legacy duty is 
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if devolution, eo to tiic heir, is nover- 
V llscai pTU.'p(»ses, lo be ti-eated as per- 
■ Lmnth'.', 4-8 Jj. J., Ex. 

c. 2i) ; 29 L. T. 74-9 ; 22 W. It. 1 88-. 

done at discretion.]— rrior to ilic 
/Vet, 1 <> cV; 17 Viet. c. ol, le,u’acv 
not chargeable u|.>on real eshito, cxecipt 
ioa into personalty took place 
ativc trust or tlire(;tioii to that 
the conversion was a thing 
, for tlic convenience and bene- 
the claim of the crown did not 
Ad coratc-Goiend v. 8mitL 1 I\Iacq. H. 


Vaig T. mtnUng, 3 GifE. 597 ; 7 Jur. j piwp 

r devised to trustees his real estates. | sona 
dllcient sum to pay debts and Ic^mcies i ; 

iiav his two daughters annuities oi , 
.lAdlie directed that, subject to those ■: — 

riistees sbouhi stain I seised of the real ; - uc( 
his brotlier for life, nml. after Ins de - 1 
is children, provided that it should he ; 
he trustees, with the consent of tlic | 
rother during his life, and after his e. 
dx the consent of the persons bene- ! ooir 


- When 
ssion;. Dll tv 
diity,W'^as 

where its con vers 
under soiiie iinper 
‘tlect. Hence, where 
10 at discretion 
If i ht of tlie i>arties,^^ 
y arise. „ 

e I 7(10. , . ,, ^ X A : 

o! A testator, after giving certain legacies, bo- 
:s i nueatlied tt) his executors the residue ^4 his 
nit' of estate, real and personal, at such times as they 
.'aoies ' should think lit, to sell, convey or otlierwisc coji- 
rHwf rtu. rents of the residue I vert into money, the same or any part theroot. 

til slflvtnt to nk 1 0 i He also directed that the resi.lnc of his estate 
were not suraueut to ' vUnnld he invested as it should be realised, and 

dSdlXri^ahll! tdl hkiividoX Lulnp, his children in' cer- 
he test-ilor’s dau'diter • aiid. in tain specified shares and proportions ; p.apiioasc 
r hi nf the lourt theri^idue of anv of liisdiiii^ditcrs slionld marry under twenty- 
i(ltt of llic cmi t,tfie c ^ oim. the 1 rnstoes should settle her fortune upon 

r slcii trusts as were specific.l in the will of the 

in\cbtc(i, aiuL uie in . father, with respect to certain be- 

Ij ate"lSie.l,tlioi.rother-s , quests of personal poperty to 

mul t’Shimnlerr acted on its i enusing any part of the real or personal estate to 
Irdcrino' the sale of real estate ! be valued instead of being sold, and of allotting 
Borrl-able : : such part to any of his children at the amount o 
tliohauso in thi will, ■ the valuation as part oi Ins or her proportion ol lii^ 
“flp of the will containim-r that i residuary estate, but to be considered as personal 
the tnkecs -to eSc the property. The trustees sold the personal and a. 
V was navable inasmuch as in large portion of the real estate ; and the lesitliie 
.^of tiicVh ekate was substan- ; of the real estate they caused to be valued, am. 

1 rvf the testator himself dlnh - ! allotted the same to the son at the ainouiil of 

iV se?’ 22 L J Ev 175. 1 valuation. The proceeds of the estpewhioh had 

l^x. diyided amongst the daughters, 

St filed bv the trustees for the ! according to the respective shares :-Hcld, that 
f perfolake of a will contain- j legacy duty was payable only on the amount of 
d a dectoe was made accord- tliat part of the estate which had teem actuallj 
)£ the tnistees having prayed a sold. . ^ Mamjle-s, ,> M. &, W . 1-U , 2. 

A^fstatV » 'real estates to trustees, for 
b fal Xlor’sXlvafilik the benefit of several parties for life and a ter 
he sale wis paid into the Bank their deaths to be distributed amongst their cliu- 
rcredit of the cause, and subse- dren ; and the will ooiitmned a power by w nek 
in consols, and the interesl. paid the testator directed that it should be lawful for 
life. On his death a decree « as the trustees to .sell the s^e, or part, &o., at- 
erring the stock to the party shall appear most expedient to my tosteo or 
d to the real estate, according trustees for the time being, towards the manage- 
le will Hold, that legacy duty mont of my property and affairs. Some portion 

Hules V Jemiim 8 Ex. 839 n. ; was sold shortly after the testator s death, be- 
Uuies V. jcminffi , « ii-x. , building, it was advan- 

tageous to the estate to sell it ; and the remainder,, 
ell Land— No Sale.1 — Where after being subject to the trusts for ten years,. 
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and invest the same m the purchase of io.U 
estate, to be conveyed to "V . and “f- M- 
tiusteos of his real estates), their heirs, ■S-c-idd'™ 
the same uses as his ro.al estates. And the 
testator declarctl, that until such purchases his 
e'cecutors should place out or ooiitmue all the 
residue at interest, in the names ot his oxecutois, 
on niortita-e of real estates, or in the public 
funds; the interest of which latter was to be 
iiaid to the persons to whom the rents of the i eat 
estate therewith to be purchased would beloiij, 
bv virtue of his will. The tf • 

and W. M. hi« executors, and died in 1 / .)!, ncii 
they took upon themselves the 
Avill The residue amounted to 14,000/., aim 
was' invested in mortgage in the namos^^ot the 
executors, before 1700, and before Ho Geo, c. ; 
after which Y. died; and Yh M., who enjoyed 
the interest during his lifetime, became the 
surviving executor. W. M. died without issue in 
1825. The money was never applied in the 
purchase of real estate; and 7*’ 

the executors named in the will oi; Y . M., on the 
20th January, 18H2, paid the residue ot the 
personal estate of S. M. (the original testatoi) to 
.i. M., lie being the person entitled to it under 
H. M.’s will : — Held, that this was a legacy gi'^eii 
bv the will of a person dying before the nth 
April, 1805, and paid, satisfied or discharged 
after the 31st August, 1815, within 55 Geo. 3, 
c. 184, and was liable to the payment ot 
the legacy duty under that act. Att.'^Gan^ 
Ilancoali^ 2 M, & W. 563 ; M. & H. 159 ; 0 L. J., 
Ex. lOS. , ^ , 

A., who died in 1794, bequeathed a legacy in 
consolidated stock to executors to pay the interest 
to B. for life ; remainder, after B.'s decease, to 
the surviving children of B. on their attaining 
twenty -one ; remainder, if no surviving children, 
to the appointment of B. ; reniainder in default 
of appointnient to B.’s next of kin. Upon A. s 


---Held, that legacy duty . 

resi<lue; Atf,-Oen, v, FitxgentJd, 13 b3 , 

^ ^ A legacy of 50ib a year to he laid out in hrei 
for the poor of a parish, is liable to the legai 
duty ; althoiigli the ])Oor were so 
no one received moiv than 7'”i I 

annum. FmnliVni^H Fhanty, In. /*/', 3 feim, 14 

A charitabic legacy is liable to pay duty, m 
withstanding a direction that 
flistributed among the individual objects m sm 

of less than m. Ilnrnf v. Ilinre 
Beav. 201 ; 30 L. J., Oh, 012 ; 7 Jur. 38 


3. Y^'hen Payable. 


a person dying in 1771, of a sum of money to when she died, h 
an executor to pay the inte3-est thereon to the thsit the transfer 
iestator’H natural child for his life, and, on his delivery, retainer 
death, to pay over the piincipal to his children, the legacy befoK 
Urn interest of which had accoidiiigiy been regu- wa,s therefore hab 
larly paid to the legatee for life up to his death, c. H4. Att.-Gen. 
which happened in 1812, his two sons (his only A. having, by wi 
^midteiL) having died long before that time, and sett ement, execut 
weviously disposed of their interest in the be- settbmem, for sec 
uLt, is within 48 Geo. 3, c, 149, sched. 3,^ as for C. and his wib 
feng a legacy given by will of a person dying favour of their 
before the 5th April, 1805, and not Pf d,j^o- qneathed the J G,0( 
tained, satisfi.ed or discharged till after the 10th residue of his est 
October, 1808, and consequently liable (as to the 14,000f. ioi D. 
latercst taken by fte repre^pn tatives of the chancery suit was 


l^drea) to the duty of SI. per cent, imposed into e&it ; and the master having reported that 
bTS'statnte on such legacies when given for the 16,0001. was a specialty debt duo from A. s 
•Kn^T^ etongwbuWto the“testator. estate to the trustees of the settlement, stock 
Afi -fi'en V. Wwws '(Xa^), 1 Price, 411. (paid into court by A. s executors) to the value 
' • s' M deseed aU hie' teal estates, except his of 16,0001. was, in 1807, under an order ot court, 
mortea<res ia fee, tmto-T. md 3. M., their heirs transferred to the acamut ot 0. m the cause. O. 


mortsra<res ia fee, tmto-V.and J. M., theu’ neirs transrorrea lo tue uccuum, mx lu vue ... 

laad feaiOT B upOB certain uses,- vis-, to the use of died without issue hetween the date of the order 
’ Jassigas fox'HJe.'With remaiader in and the transfer, and the dividends of the stock 

■ mm; lith, divert' remainders over, were paid to his widow untd her death in 1848 

devMet ot his per- when, upon the petition of B., the court ordered 

ihe the stock to beB&d,nnd then, OOOZ. to bopaidto 
iifnr :--Held, tlu^t the legacy was jiaid, delivered, 
retained^ satisfied or discharged before the oJst 
out A-uguat, 1815^ witl^A' tho 








Wlien Payment Deferred — Interest.] — 

Where a le^cy is not paid at the time appointed 
by ,tha . testator^ legapy. duty is payablCj not 
'merely; on* the eapital'Sura bequeathed, but on 


Disclaimer — When Allowed.] — Although a 
legatee may disclaim a legacy, yet .alter he has 
accepted and bequeathed it by his .will, ' hfs'; 

tot. XIX.' ^ \ 


- V,. 


■snhcd. iil.. pr. 3. and therefore that no ; executor cannot disclaim the legacy. 

Exemptlon-“Dedciency of Estate,] — T., being 
seised in . fee of - lands, mortgaged-.' them' .as' 'ti: 
security for money lent. The deed contained 
'a .- ■c'o-yehalit' ' by.' T.' , -to.'.' pay ; the , ',prm'cipai;:;aii(i. 


leuaey duty was ipayable on the actiiai receipt 
■c.f tlic Id.uOOb bV IJ. in bS48. Att,-6f(‘n. v, 

LoHfUunhe, 5 H. A olU- ; 2<) L, J., Ex. HOo. 

.By -wili .‘i.oooi. given to trustees, upon trust to 
Invest, and to pay the interest to A. for life, and 

after her herstli to transfer the ]>rincipalto B. „ _ . , 

Cnrier a decree this legac 3 Ms paid by the trastees i interest on a certain day. By another deeil, T. 
into enurt, and invested In stock in the name of | covenanted to pay, on a certain day, a further 
the accminraut-general, pi’evioiis to the irnposi- i sum of money lent, and that the same lands 
?ion of tiie duty on legacies, by 20 (deo. 3. c. 28, ! should 1.)e charged with that sum also. T., by 

Ih being then an infant, and iherefore incapable wii], devised his real estate 1o B., whom iio ap- 

<>f disenarglng the trust ee^. This is a sufficient : pointed his executor. T. paid the interest on the 
appropriation of the ]egn(*y within the words of ’ mortgage debts, but died without having paid 
the act 48 (4 eo. 3, c. 1 to, “ paid, retained, satis- ! the principal. The personal estate of T. was 

/led. or (iischarged,'" before the lOLli OctoberJ oiiI\" sufficient to discharge his funeral and testa- 

1808, and tlierefore, nj'Jun a que*.tinn arising at | nicntary exfjenses. B., by will, berpieathed his 
the time of tlie pi'inci])al becoming ' teal and personal estate to his two sons, whom 


"ivas determined that no legacy fluty was charge- 
•able in respect of it. //Ill v. .Ar'A'bmo/, 2 Mer. 
45. 

A testator beqneathcfl a sura of money to A. 
for life, and after her decease to her diildren, as 
•she shoLild appoint, and in default of appoint- 
ment, equally among all iier chihlren, who if suns 
•should attain twenty-one, or if daughters should 
•attain that ago or be married ; and if she should 
have no such chihlren, then according to her 
•a})poinLtment, and, in default of appoiutiuent, 
■over. Upon the death of the testator, a suit 
was instituted for the x^tirpose of having this 
legacy secured ; under the decree matle in that 
•suit in tiie year 17!)S, the executors paid the 
amount into court, and prior to November, 1 802, the 
whole of it was invested in stock in the name of 
the aecoimtant-general and placed to the separate 
account of A., who continued in receive the 
dividends during her life : — Held, that this was a 
sufficient payment of tlie legacy within the 55 
<4eo. 3, c. 184, anrl therefore, that upon A.’s 
death, in the year 1884, the partie.s interested in 
the remainder, who were children of A., were 
entitled to receive their scvej’al shares of the 
fund without producing re(.*ei})ts for the legacy 
duty. Coo lithe v. 1 Myl. iz 0. Olb 

Payment on Death.] —Where father and son , 
were entitled each to estates for life, with | 
remainder to the sons of the latter in tail male, | 
with power to them both to dispose of that 


he appointed his cxecutois. and died without 
having paid the mortgage debts. The exeeutons 
of B. exhausted liis personalty by paying with it 
those debts, and on that ground claimed an ex- 
emption from legacy duty : — Held, that the 
executors -were bound to pay legacy duty. 
Tdijlor's Eat ate ^ In /v, 8 Ex, 38 i ; 22 L. J., Ex, 

21 i. 

A testator left annuities and legacies, the 
duty on some of which was charged on the 
residue. Tlie executor paid the legacy duty on 
the annuities, and paid the legacies, but not the 
duty on them, and afterwards became bankrupt. 
The residue of the estate would he insufficient, 
after [layraciit of the costs of an administration 
suit, and of the payment of the duty unpaid, to 
provide for the annuities : — Held, that the crown 
had no claim on the estate. We’aikt v. 'Marne- 
wall, lU L. J., Uh. 88 ; 13 Jur. 1041. 

4. Amount on which Payable. 

Mode of Calculating,] — The IG & 17 Viet 
c. 57, s. 81, which enacts, that where it shall be 
required to calculate, for the purpose of legacy 
duty, the value of any annuity, such value 
shaii, after the time appointed for the commence- 
ment of the act, be calculated according to the 
tables in the schedule to that act, and not ac- 
cording to the tables in 8i> Geo, 8, c. 52, is con- 
fined to cases where the testator dietl after the 
commencement of the act, and does not extend 


property, and they jointly charged the same with to cases where, the death being before, the act 


a sum payable on the death of the father in 
payment of his debts and legacies, and to be 
paid, to his executors for that purpose : — Held, 
that this was the creation of a new personal 
estate within the meaning of 55 Geo. 8. Att,- 
Gen. V. Metcalfe, 6 Ex. 2G ; 20 L. J., Ex. 829. 

Eealty handed over — Direction to Sell.]— A 
devise of real property to trustees to be sold, and 
the profits to be deemed part of the residue of the 
testator’s estate, or go in aid, if necessary, of 
the rest of his property in discharge of his pe- 
<cuniary legacies, • given either by his will or 
sny codicil thereto, is liable to the legacy duty 
imposed by 48 Geo. 8, c. 149, although the 
residuary legatee took the property in statu quo, 
and the trustees did not convert it into money by 
«aie, according to the directions of the will, there 
being no claim, to render such sale necessary. 

, ' Att-Gen. v. Molforf 1 Price, 426 ; 16 E. li. 737. 


of calculation and payment occur after the com- 
mencement of the statute. Cornwallts 
In re, 11 Ex. 5S0 ; 25 L. J., Ex. 149 ; 4 W. B. 
711. 

Legacy in Satisfaction of Debt — Evidence.] — 

A statement in a will that a legacy is beciueathed 
in satisfaction of a debt is sufficient prima facie 
evidence of the testator’s indebtedness to exempt 
the legacy from duty. O'Leartfs Estate, In re, 
[1896] 1 ir. R. 283. 

Aggregate Amount.] — The legacy duty is to be 
paid upon the aggregate amount of the residue 
of the testator’s property, at the time of the 
executor delivering into the stamp office the 
note of what he intends to retain as residu- 
ary legatee. Att.~Oen. v. Omendlsh (Au?vi), 
Wightw. 82;; ;12 'E.B. 710. 
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the a^ro’rcgnie amoiinfe of capital and intore.st cbildm 
which ’ is'ulUmatcdy received by the legatee. } is liable 
T/nnfun'i V. Jftmfffomeri/, 3 Kuss. 5(i2. | rnto of 

The anKauit of legacy duty, being calculable | 107. ])er 
fruin 1 lie time when probate is taken out, must 
be estimated upon the sum devolved by succes- 
sion. with the addition of such sums as have ac- 
ci’uod by way of intere'^t in the iiitervah .Iff.- 
6V/0 V. 1 H. <ls: C. 4r>7 

r>]7. AtEi'inedj 3 H. & C. 103 ; 31; 

10 3 nr. (K.s.) 825 ; 10 L. T. 751 ; 

Kx. Oh. Aflirmed in FT. L., ante, coL 195. 

But where a specific sum is bequeathed or a ^ 
specific debt forgivtm, which is known and ascer- | to her, during tin 
lained at the time of the testators death, le^ ^ 
duty is not payable upon tlie interest accruing use, and that they 
in res|>ect of such debt or sum of money bet ween of the residue upon b 
the time of such death and the period'when the persons and interests, 
executors close their accounts. Att,-(.ren, v 
JMhnjoli, 3 r. & J. 114 ; 12 Trice, 4U7. 


; 10 Jar. (x.s.) j On Life Interests of Hushand and Wife. 

L. J., Ex."28l”; ! testator directed his executors to assign the 
13 W. 1:1, 54 — i residue of his personal estate to the trustees of 
the settlement of his niece, Mrs. A., the wife of 
A., on trust out of the annual income to pay 
ic joint lives of hei'self and 
acy I husband, an annuity of 2,0007. for her separate 
should stand ])OSHessed' 
inch trusts, and for'.siich' 
as were expressed 

deed of settlement of Mrs. A. This deed ])ro- 
vided that the trustees should stand possessed of 
the settled property, during the joint lives of 
Property not reduced into Money during | A. and his inteiideti wife, to pay her an annuity 
course of Administration.]— Sliortly after the j of 500/., upon trust to pay the residue or sur- 
<iwilh of a testatrix her executor brought into [ plus of the dividends and annual produce of 
the Inland Revenue Office the residuary account I the stocks, funds, ccc., unto A., and authorised' 
her pj’operty, in which a value was set U])on him to receive the same during his life, and 
certain pictures and other personal property not after the decease of either of them to pay the- 
reduced into money, and the commissioners dividends to the survivor, and authorised him, 
accepted duty itpon that value. Subsequently — her or them to receive the same during the life 
the residuary legatee and the executor having of the survivor ; — Held, that, under the 36 Geo. 
always intended that the pictures should be sold 3, c. 52, s. 1, the duty was to be charged on the 
in the course of the administration — the executor value of 2,0007. a year to Mrs. A. for the joint 
sold them for a sum greatly in excess of the value lives of herself and her husband, and on the- 
upon w’-hich duty had been paid, and accounted value of the residue of the income for the single* 
to the residuary legatee for the proceeds : — Held, life of A. Att.-Geti.v, Wynford (^Lord^^ 9 Ex.. 
that the provisions of 36 Geo. 3, c. 52, s. 22, apply 746 ; 23 L. J., Ex. 223. 
to propei-ty which shall not be reduced into 

money during the course of the administration Appointment to Person Entitled in Default 
T>y the executor, and not merely to property of Appointment.]— J. Ik, after directing his 
which shall not have been reduced into money real estates to be sold and convertotl into 
when the residuary account is brought in ; that personally, bequeathed the general residue of 
the pictures, &c., therefore, did not satisfy the his personal estate to his daughter, J. A. P., and 
description in s. 22, and that the crown were J. IL, J. S. and J. G., his executrix and exe- 
entitled 10 duty under s, 6 upon the amount paid enters, upon trust, to permit his daughter to- 
to the legatee. Aft. •Gen. v. Dardier^ 52 L. J., receive the rents and dividends during her life, 
Q. B. 329; 11 Q. B. D. 16 ; 48 L. T. 582 ; 31 and after her decease, for such person or persons 
W 11. 499 ; 47 J. T. 484. (other than ami except J. W. and his relations,. 

M. H. and his relations, and the relations of the 
Bequest to Daughter and Husband in Equal late husband of the testator’s daughter, and' 
Shares.] — A bequest of all the rest, residue and evei*y of them), in such parts, shares, and pro- 
remainder of the personal estate of a testator to portions, and in such manner and form, as J. A.P.,, 
his Bon-in-law B., and to the testator’s daughter whether sole or covert, should by will a]>point ; 
P., his wife, their executors, administrators, and and in default of appointment, 'in trust for the 
a.ssigus, for their absolute benefit, is not charge- next of kin of D. R. And the testator declared,, 
able under 55 Geo. 3, c. 184, sched. 3, with the that, in case hisdaughter should intermarry with 
highest duty of 107. per cent, on the whole J. W., or any of his relations, or should reside 
amount, as being a legacy given to, or devolving with or receive visits from him or them, the be- 
to or for the benefit of B. the husband, a stranger quest in her power should utterly cease. After 
in blood to the deceased ; nor chargeable w’holly the testator’s death, J. A. P, married G. E. P.y 
with the lowest duty of 17. per cent., as being a and the interest and dividends of the testator’s- 
legacy given to, or devolving to or for the benefit residuary estate were regularly paid to her until 
of a child of the deceased (in the person of the her death. Previously to her death she made a 
daughter), but chargeable by moieties, as being will, and, in exercise of the power under her 
a bequest for the benefit of ' each to the amount father’s will, she gave 10,0007. consols to the de- 
o£ one-half ; and therefore as to one moiety scendants of the before-named B. R. ; and gave 
chargeable at the highest, and as to the other at all the rest of her father’s property to various- 
the lowest duty. Att-*Gen.\ 11 Price, persons, strangers in blood to both her father 

1 ; 9 Price, 80, ^ , * and herself. B. R. was the son of a brother of 

i-i-'/ ’ ^ J, E., the testator: — Held, first, that, on the 

death of J. A* P., a duty of one per cent, became 

of “a residue of whatever/it-mayi c0niBj,st, such payable in resi:>ect of the bequest, in the will of 
mtmey as arises from it.to In &epuhlm J, B., of the residue of his estate and effects to 
? inteest to -4* after allowing any duty already paid in 

apd . respect ttoeol. r. 6 M, Sr W, 766 ; 
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HrM, soeoiidlv, Oiul legacy flat)’ was payable Act, 1845, as being a “gift by any will or testa- 
in rcsfjcet uf I'.iifj b-.MuCst s contained ill the will of mentary instrument of any person which, by 
■3. A, P.. at ihf '-ann' n.te at which it wniild have virtue of any such will or testamentary instru- 
btjr-u pa}'ahhi if they had hemi mere legacies raent, is or shall be payable or shall have effect;, 
given ’ey payable out of her own personal or be satisfied out of the personal or movalne* 
estate. ii5. estate or eifects which snch person hath had or 

shall have had power to dis[iose of.-’ //o 

V . Siiceession to Estate in Eemamder subject to ■■ ■ 

Eent-charge. ' — A testator deviled real estate to Projierty vesting in Testator — No Posses- 

T'. hn’jife. wiili remainder to T. P. for life, re- sion.] — A. by his will gave to trustees 
maineicr to his dr-t ami other sous in tail, re- upori tiaist for B., then the wife of C., and after 
maiialer to < r. P. for life, with remainder over ; her death, upon trust for all her children wlio 
and gave a ])Ower to the several persons, who, should attain twenty-one. .B, bad seven children 


by virtue of tiie iiniitati^ms in the will, should be who attained that age, two of whom, I), and E., 

In actual possession of the e-tates by deed or died in the lifetime of their parents, intestate, 
will Te» a])})Oirit to any wonuiu or women they whereby their fatheiv C., became their next-of- 
slioiild marry, by way of joinrnre, rent-charges kin, and entitled beneficially to the two one- 
not excelling 750/. [)er annum for life, to be ;seventh shares of the legacy of 10,000/. expectant 
issuing out of ami chargeabie upon the devised upon the death of their mother, B, Their father, 
estates, clear of aJl taxes and deductions what- C., never took ont letters of administration, but 
sover. T. died witiioiit issue, and T. P. entered himself died in the lifetime of his wife, B., and 
into possession of the estates, and by bis will by his will, bis surviving children became 
charged them with 75i)/. per annum, by vvay of entitled to his residuary personal estate, 

Jointure to his wife, under the power, and died which included the reversionary value of the 
without issue male, whereupon G. P. entered two seventh parts of the 10,000/., in respect of 
into possession : — Meld, that G. P. was chargeable which no legacy duty had been paid by C. Upon 
with legacy duty, after the rate of 101. per cent, the subsequent death of B. ; — .Held, that legacy 
on the value of the rent-charge of 750/. per duty was payable in respect of tlie beneficial 
annum. v. Plcliard, 5 M. k W. 552 ; acquisition by G. of the two seventh shares of 

1 H. «& H. 174 ; 7 L. J., Ex. 188. Affirmed, 6 B.and E., as well. as a similar duty in respect of 
M. k W. 348 ; 9 L, J., Ex. 329. the transmission of the same shares by the will i 

of 0. Att.-Ge)i.^\ Cleare.'il h. T. 

Devise of Lands in England — Proceeds to 

“Banghters” of Foreign Mother.] — The pro- Annuities— - Four Equal Payments.] — A 
ceeds of laud in Eimiand tievisod by a British testator bequeathed several annuities to relations 
subject domiciled in Prance, on trust to sell and in equal degree, and therefore subject to the 
jjay the proceeds to his daughters born of a same rate of duty under 33 Geo. 3, 52. He gave 
Prench mother before marriage, ljut afterwards all his real and" personal estate to trustees for 
legitimated according to Prench law, are liable conversion and investment, and payment of the 
to legacy duty at I /. per cent. only. SkottoiveY. annuities out of the yearly produce, and for 
Young ^ 40 L. J., Cli. 303 ; L. li. 11 Eq. 474 ; 24 accumulation of the remainder. He directed 
L. T. 220 : 19 W. B. 583. that upon the death of any of the annuitants the 

A person of Engdish birth, but domiciled in trustees should pay, after making provision for 
France, gave, by his wall, shares in the proceeds the remaining annuities, the capital among a 
of converted, real estate in England to his two class of persons in the same degree of relation- 
daughters, who were not born in wedlock, but ship as the annuitants, and therefore subject to 
had been legitimated according to the law of the same rate of duty under 86 Geo. 3, c, 52 : 

France : — Held, that the status of the daughters — Held, that the duty was payable on the an- 
in England must be their status according to the nuities, as annuities, within s. 8, by four equal 
law of France, i.e. that of legitimate children payments, of which the first instalment was to 
and not of “ strangers in blood,” and that legacy be made at the end of the first year of the an- 
dutyattlie rate of 1/. per cent, was payable upon nuity, and not payable upon the wdiole capital 
the shares taken by them under their father’s under s. 12. Grow v. RoMnson^ 4 De G. F. k J. 
will. Ib. 337 ; 31 L. J., Ch., olG ; 6 L. T. 372 ; 10 W. E. 

306. 

Citmulative— Bequest to Executors of Deceased ^ p a a 

Legatee.]_A gift by will to executors, as PA-iABLi,. 

executors, of a person who has predeceased the Executor sliould Deduct. 1 — It is the duty of 
testator, does not make the property bequeathed an executor to deduct the amount of legacy 
a part of the personal estate of that person duty ; and if he omits to do so, he will become 
within the meaning of the words of the Stamp personally responsible for it. Sam.mo?^ In re, 3 
Unties Act, 1815, “ the personal estate and effects M. k W. 381. , 

of any person deceased,” so as to render it liable Wliere legacy duty attaches on a legacy the 
to the payment of inventory duty as upon a executors will be accountable for and bound to 
devolution from him. Heither does such a gift retain the duty chargeable on the legacy. Wil- 
come within the words of the Stamp Duties Act, Uamsonj In re^ 1 C., M. k E. 142 ; 4 Tyr. 513. 

1860, “the personal and movable estate and - . 

effects which” any person “shall have disposed - — — Administration Proceedings Pending.] — 

of by will under any authority enabling such The pendency of a suit in equity, at the instance 
person to dispose of the same as he or she shall of a. legatee, praying that an account may be ' 

think fit.” Lord, Admmte v. Bogie, 63 L. J., taken of a testator’s personal estate and effects . : ' 

P. C. 86 ; [1894] A. 0. 83 ; 6 E. 98 ; 70 L. T, received, by the, executors, and that the personal ^ \ ; 

533— H. L. (Sc.). vv-,. ‘ —state may- be^.-administered and the legacy paid, ''-v - ■ • 

Property so bequeathed is not liable to thO’ is no answer' ;io an . application by the oommis* , . , 

payment of legacy duty under the Stamp 'i)uties', eionars of -simps, "und0t the 42 Geo. S, c. 92^ if, ' - v- ■ . . , 
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aiiy duties liave become paj'able on legacies wliich j Beimbursenieiit, wkeii Allowed. J-~ Ijio 
havi! been ]iai(L notwithstanding the Geo. 8, i (lends on a fuiui in eoui’t were onlered to be paid 
c. o2, which provides that the court in which to the tenant tor life under a will. Alter her 
such suit shall be instituted shall, in giving direc- death it was discoverc(_l that legacy duty had nut 
fions eoneeiniiig the payinent of legacies, take I been [)aid on her life interest; Held, tnat 
care that no allowance be made in respect of any ; neither tln‘ executor nor an assignee Ironi the 
jc^uacY. wit}if)ut due proof of the payment of the ' tenant for life had ;uiy claim to be reeoupcfi out 
diiHb^s thereby imposed. Siimmon/l)i re^ 8 M. & ! of the reversion what tiioy might be compelled 


W. 881. 

Erroneous payment by Executors — Liability.] 
— Kx(-‘eutors, in passing their residuary account, 
eri'oneously represented the legatees as strangers 
in blood to the testator, whereby a large sum for 
legacy chUy was ]:>aid to the crown. A suit 
having been instituted to take an account of the 
trust funds, the executors, by their atiswci’. ad- 
mitted their liability for the principal money 
eiToneouslj^ paid, but disputed their liabiliH^ to 
the payment of interest. The decree at the first 
hearing was silent as to interest, and merely 
directed a reference to take an account of the 
trust fund : — Held, first, that the executors could 
properly be charged with interest on further 
directions. Shuw v. Tarhdt, 14 Ir. Ch. E. 47<). 

Held, secondly, that interest was chargeable 
on the principal money erroneously paid. Ih. 


Executor’s Eight of Eecovery from Legatee.] — 
An executor allowed the legatee of leasehold to 
occupy for fifteen years, tlie legacy duty being 
unpaid. The executor was tlien called upon to 
pay duty on the p>rofits accruing for the fifteen 
years, as well as the principal value of the pre- 
mises : — Held, that he was liable to the whole of 
such duty, and that he might recover all the 
money paid on that account as money paid to the 
use of the legatee. Hate v. Payne, 13 Q. B. 
900 ; 18 L. J., Q. B. 273 ; 13 Jur. 600. 

An executor, in every instance, made the half- 
yearly payments, due to the tenant for life of the 
residuary estate, tln‘ough the solicitor employed 
by him in the administration of the trusts of the 
will. The solicitor, having neglected to retain 
the legacy duty out of such payments, applied to 
the tejiant for life for a return of the amount of 
such duty. Having accordingly received the 
amount from the tenant for life, the solicitor, in- 
stead of paying the same to the crown, retained 
it for his own purposes, and soon afterwards 
absconded. The executor subsequently paid the 
duty to the crown : — Held, that he was not eii- 
titled to retain out of the life interest of the 
tenant for life what he had so paid. IlornY. 
Coleman, 26 L. J., Ch. 213 ; 2 Jnr. (isr.s.) 1127 ; 

W.,B.32. ■ 

, Where executors have paid the amount of 
legacies in full to the legatees, and the duties 
were subsequently paid by the executors when 
the accounts were passed through the stamp 
office : — ^Held) that they could not maintain an 
; action to recover the amount of the duties against 
, the legatees in respect of whose legacies they 
' \ were paid. Foster v. Zey, 2 Scott, 438 ; 2 Bing. I 
■; (KC.) 269 ; 1 Hodges, 326 j 6 L. €. B. 17.. 

pnder 36 06o. 3,'c. 62, s,' 6, executors who iave 
' paid the legacy duty oh an annuity eight years 
after the death of the testator, may recover the 


to T)ar in respe(it of dutv. lioiom v. lihudcfi, 8 
Jur. (N.S.) 1050 ; 10 W. H. 747. 

Devise of real estate in trust for A. for life, 
witli a power to A. by will to grant an annuity 
thereout to Ik not t(> exceed 500/., remainder to 
F. charged with the annuity. A. died and F. 
entei-ed':— Held, that F. took the land subject to 
the payinen t of tlm annuitjq and could not crjnqiel 
D. to refund the legacy duty i^aid by liiin. Stoio 
V. JJuvenjM^rt, 2 Ad & 1\1. 805 ; 5 B. k Ad. 
851). 

A cestui que trust of a portion of the proceeds 
of a contingent reversionary interest in an estate 
directed to be sold, in case of. and upon the 
happening of the contingency, bequeathed Ins 
reversionary interest to a legatee, who sold the 
same before the happening of the contingency. 
The executor was a party to the assignment, to 
obviate all question as to the existence of debts 
of the cestui que trust, and the purchase-money 
was thereby expressed to be paid to him, but was 
in fact paid to the legatee by the purchaser ; — 
Held, that the executor had no claim on the 
purchaser to be reimbursed tlie legacy duty, 
which, after the happening of the contingency, 
he was compelled to pay on the full value of the 
share. Far well v. Seale, 8 De G-. & S. 359 ; 18 
L. J., Ch. 189; 13 Jur, 483. 

Trustees.] — When a residue is bequeathed to 
trustees in trust for various persons in succession, 
the trustees originally appointed, as well as any 
new trustees, are liable under s. 18 of 36 G-eo. 3, c. 
52, to pay legacy duty. Jones's Trust, In re, 21 
L. J., Oh] 566. 

Trust for Payment of Debts.] — A testatrix, 
after giving several legacies free of duty, be- 
queathed a part of her estate to trustees, “ upon 
trust to pay off all and e\’ery debt and debts of 
her first husband that could be legally and satis- 
factorily proved against him, as it was her will 
and desire that the same should be discharged ” : 
— Held, that the creditors were liable to the 
duties payable on this bequest. Foster v. Ley, 

2 Bcott, 438 ; 2 Bing. (l^r.O.) 269 ; 1 Hodges, 326 ; 

5 L. J., C. P. 17. 

A specific fund was bequeathed for payment 
of debts. A claim being made in respect of a 
debt barred by the statute, the administrator 
oifered 1,150/. as the price to be paid for a re- 
lease of ail claims. Legacy duty was claimed 
on this account ; — Held, that it must be borne 
by the administrator, and not by the creditor, 
&r&Gille V, Qreville, 27 Beav. 596. 



le-ixeduto^' wm 








Purchaser or Assignee of Subject Matter.] — 
Husband and wife being entitled in succession, 
under the will of the wife’s aunt, to life interests 
in the dividends of stock standing in court, the 
wife being the first annuitant, the husband 
granted an annuity to E, charged upon the life 
interests of his wife and himself. The legacy 
duty on the wife’s annuity was duly paid, and 
■■Upon the death of the wife E. procured an order 
jih' -the suit for payment to him of ail the divi- 
dei^i'of the fuM towards payment of his annuity 
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aiul arrenr?, to pay ibe sur}'>liis to 

the husband. Dn the (le:ith of the husband, who 
died iuholvonr. it wu'^ iiscertainud lliat uo part 
of the lepieyduty on Iris annuity had been paid : 
— Held, eonsirulinj; the 8t» Geo. 8, c. 52, liberally, 
that this annnity was a le: 2 acy within s. 25, and 
that the i'eeei])t oi; the annuity, without tlediict- 
in.'j; the leeacy duty, made H. a debtor to tlie 
crown. Bn fan v. Maiuaan, 2G L. J., Oh. 510; 
8 Jur. (N.s.) t78 ; 5 W. K. 488. 

A testator directed Lis estates to be sold, and 
^uave the dividends of one jfortion tj£ the proceeds 
to his wife for life, and after her death he , cave 
the capital to A. The second jjortion he gave to 
A., subject to an nuit ies. by an agreement between 
the widow and A., the first pojtion was paid over 
by the executors to A. during the widow's life, 
rant no sum was retained to answer tiie legacy 
duty, which would become payable on her tleath. 
A. sold the second portion to the plahitifl:, and 
the surviving executors of tlie surviving executor 
of the testator Joined in the assignment, fcu' the 
purpose of admitting A.’s title to the property, 
and stating tliat they knew of no iiicnnibraiice 
upon it. Upon the death of the armiutants, the 
pnn.diaser filed a bill against the executors for a 
transfer of the fund : — Held, that the executors 
were not entitled to retain the legacy duty pay- 
able upon the first portion of the property. 

V. Giles, 28 L. J., Oh. 288 ; 7 W. E. 
MB" ' ' ■ 

A. B. being entitled to a k\gacy, and being 
indebted to 0. 1)., by a, deed, T\’liich represented 
that it was “unincumbered,” assigned it to C. LI 
upon trust to retain a moiety, and as to the 
resi<lue in trust for A. B. The fund was in court, 
and liable to legacy duty : — Held, that C. D.’s 
moiety must bear its share of the legjicy duty. 
Bliss V, Putnam, 7 Beav. 40. 

Mixture of Two Sums— Assignment of one, 
subject to Annuities.] — A., who died in 1820, 
by will directed his estate to be divided into two 
moieties, in one of which 4,3oO/. three per cent, 
consols, standing in his name, were to be included ; 
and as to tliis moiety he directed that (after pay- 
ment of certain debts) the surplus beyond the 
4,800/. consols should be inve.^ted in the funds 
in the names of his executors, in trust to pay the 
dividends thereon, and also on the 4,800/. consols, 
to his wife for life ; and upon her death he 
bequeathed this moiety to A., save and except 
the 4,300/. consols, the dividend upon which, 
amounting to 129/. a year, he directed to be paid 
to three annuitants of 20/, a year each, anil the 
remainder to a nephew during his life. He then 
bequeathed the annuities of 20Z. to three other 
annuitants, and after the death of the surviTor 
of them, he bequeathed the 4,300/, consols to A. 
absolutely. The executors realised the property, 
and it was ascertained that 5,099/. was the 
amount to be invested to make up, together 
with the 4,300/. consols, the moiety of the 
dividends on which as to be paid to the wife 
for life. The executors entered into an arrange- 
ment with the widow, and A. and her husband, 
by which the 5,099/. was paid over to the latter, 
blit no legacy duty was paid upon it. The widow 
died in 1835, and in 1837 A. sold and assigned to 
B. the 4,300/. consols, subject ■ to the annuities- 
then in existence, a,nd legacy duty cliargeable on 
A. in respect thereof : — Held, first, that the 5,099/, 
and 4.300/. were separate legacies, and that B. 
was not a debtor to the crown in respect of. thC' 
legacy duty payable on the 6,099/. 


-Legacy Duty , 234 

H. &; N. 255;; 29 L. J., Ex. 170 ; 1 L. T 
5.63; 8 W. E. 342. 

Held, secondly, that the crown hail no ben on 
the 4,800/. in respect of such duty. I b, 

6. Out OF WHAT Eukd Payable. 

Legacy.]— Legacy duty is a charge on legacy, 
not on estate, but where legacy is given free of 
(liit^g it is an increase of legacy itself, and ought 
to be paid out of the same fund. JSoel v. Jlcnlcy, 
7 Price, 258 ; 20 E. E. 660. 

In an administration suit, the court |>rovides 
for the payment of legacy duty before payment 
to the legatee. Uiehs v. Keat, 3 Beav. 141. 

Eesiduary Estate.] — A testator betpieathed 
some specific chattels and a sum of 200/. to A., 
and he directed his executors to invest in the 
funds such a sum as would produce 200/. a year, 
clear of the legacy duty, and all other deductions, 
which annual sum was to be paid to A, for her 
life, and after her ilecoasc the pi’inci]>al was to be 
paid to other parties ; and the testator directed 
his executors to pay the legacy duty on the 
specific and j)eciiiiiary legacies and yearly sum 
given to A. A. and the legatees in remainder 
were strangers in blood to the testator : — Held, 
that the legacy duty was payable out of the 
testator’vs residuary estate, both in respect of the 
interest given to A., and to those in remainder. 
Calccrt V. Sahhon, 2 Keen, 672 ; 7 L. J., Gli. ■ 
275 : 2 Jur. 488. 

Testatrix, in exercise of a general power of 
appointment, made seveiul appointments of (in 
each case) “ so much and such part of” the said 
trust in funds as should be of the “ clear ” value 
of a specified sum of money in each case, and 
lastly made an appointment of “ all the residue” 
of the said trust funds. The will disposed of no 
other property except that subject to the power, 
and contained no direction for payment of testa- 
mentary expenses, probate ox* legacy duty : — 
Held, that the testamentary expenses and pro- 
bate duty, and the legacy duty on the specified 
portions of the trust funds, must be paid oiit of 
that part of the trust funds which was lastly 
appointed as residue. Currie, X% re, Bjorlman v. 
KmhcTlPAf {Lar(l\ 57 L. J., Ch. 743; 50 L. T. 
200 ; 36 W. B. 752. 

Part of Besidue free from Duty, j — A testa- 
tor gave his residue to trustees, to convert and 
divide into two equal parts ; and he bequeathed 
one equal part to A., free from any duty in 
respect thereof, and the other equal part to be 
given to his nephews (but without the addition 
of the latter words) : — Held, that the legacy 
duty on the first moiety was payable out of any 
lapsed residue ; and if none, out of the second 
moiety. Warh*lcli v. Varley, 30 Beav. 241. 

When Eesiduary Estate Insufficient.] — A tes- 
tator gave certain legacies free of legacy duty, 
si m pliciter,' and other legacies free of legacy duty, 
with a direction that the duty should be paid 
out of his residuary estate. The corpus of the 
legacies and the duty having been paid, it was 
ascertained that the estate was deficient, so that 
thbre was' no residue available for payment of 
the duty directed to be thereby borne Held, 
that the gift of duty out of the residuary estate 
failed pro tanto, and that the legatees whose 
_ legacy duty 'Wa^ tO: he' "borne by the residuary 
estate" ihust themselv^' bear the legacy duty to 
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the extent to which the general personal estate money to the receiver-general of inland revenue 
was iimifticient to pay the same. IVtlM v. as legacy duty has, on no cause being shown, 
O'Xcf/r//, L. II. 17 Eq. 419. been made absolute agamst tbe personwithhold- 

The legacy duty on a charitable legacy, given ing the duty, and both rules have been 
free of duty, cannot be paid eait of impure personally seiTed, the court will grant a rule 
personaltv. '' Wilkimim v, Harher, 41 L. J., foit an attachment absolute in the first instance. 
Oh. 721 S' L. II. 14 Eq. 96 ; 26 L. T. 937 ; 20 Bmm, or Eato7i, Jii re, 3 H. & G. 562 ; 34 L. J., 


W.R. 703. 

Abatement.] — A gift of the legacy duty 

payable on a specific legacy ranks as a pecuniary 


Ex. 87q 11 Jur. (N.S.) ' 182 : lb L. T. 717 ; 13 
W. E. 350. 

Costs of Proceedings.] — Where the crown siic- 


legacy, and in the case of a deficiency of assets ceeds in imposing the legacy duty, it is entitled_ to 

must abate along with other pecuniary legacies, costs out of the p>roperty ; but where it faik, 

Farrer v. iS'f, Catherifie' 77 College, Camlfrulge. there should be no costs. Lyall y , Paton, 25 

42 L. J., Ch. 809; L. R, 16 Eq. 19 ; 28 L.'T. L. J., Ch. 746. 


^ ^ I 1 i. i. • Against Administrator. 1 — Pending a sum for 

When a testator s estate is msufiicient Carter ^ ^ i ^ 

. , W \ 4 . ^ the administration of assets, and before the 

will accounts had been taken, the attorney-general 

cost/) be 

m the i,roprti«n which the sum compos^^^ tions, had been returned to the admibstrators 

f asova-paid in respect of probate duty.andfor 


in the [iroportion which the sum comprosed of the 
arrears of the annuity in each case plus the 


present value of the future payments bear to overpaid in respec r or proDare anty, ama lor 
Lch other, and this rule applies in a case in the legacy duty payable by the admimstrator on 
. 1 * u 4.1 , of fUo lus sliai’e of thc residue. Ihe administrator had 


which the animitants are all living at the time 
of distribution. A testator gave an annuity of 


wasted the 


and the widow, who was en- 


Loot to his widow, and an aimuity of loot to a ^ one-third, had not been paid :-H eld, 

strangerin blood, and he directed that thesecond t^e application was premature, and the 

annuity should be paid free of legacy duty, "as dismissed. I/ulsv. Acaf, 3Bea'V. 

which should be paid out of his estate. After 
payment of his debts, the estate was insufficient 

to pay the annuities in full ; — Held, that (after Money Paid into Coukt. 

payment of costs) the fund must be apportioned payment out.l — A testamentary guardian is 


8. Money Paid into Coukt. 
Payment out.] — A testamentary guardian is 


as above between the two annuitants ; that the to'obiam payment out of 

legacy duiy payable on thesnm apportioped to the property of his' infant ward, 

secpnd_ annuitant must be deducted troni the [lave been paid into court under the 

whole fund, and the balance then divided m the legacy Duty Aott-Scmble, that in or^nary 
»uue proportion between the two annuitants. ^.g,, 5 es^ which do not depend upon a special act, a 
yjl'yh followed, testamentary guardian is entitled to give a 

^^akvnsy. Ii,aUrUm,Zi\.. J., ^ for funds coming to his infant ward. 

Oh. ISfe ; 27 Ch. U. 403 ; 33 W . E. 42. 6’m4/eZZ, In re, 4.5 L. T. 468 ; 30 W. E. 244. 

On a petition for payment of a fund out of 

7. PROCKEDlir&B AOAISST Executobs. Certificate from the inland revenue 

department or payment of. legacy duty ought to 
Buie to Account.]— A rule for an attachment be produced. Where that certificate vras refused 
against an executor for not delivering an account on other grounds, although duty had been paid, 
at the Legacy Duty Office is nisi only. Vgnjmi, and an affidavit to that effect was produced, the 
I'}i7*e, 1 Tyr. 379 ; 1 0. & J. 409. court ordered such affidavit to be served on the 

Where, on a rule nisi calling upon executors solicitor for the inland revenue, together with 
to account for and pay over legacy duties, the notice to show cause with seven days why the 
executor did not appear to show cause, and the fund should not be paid out, and in dkault“that 
rule was therefore made absolute ; the court it should be so paid. In 7 'e, Pluyford, 

ordered that it should form part of the rule, if, In re, 9 L. T. 533 ; 12 W. E. 45. 


same proportion between the two £ 
Heath V. S^igent (29 Beav. 266) 
Wilkins, In re, Wilkhns v. Bother hem 
Ch. 188 ; 27 Ch. I). 403 ; 33 W. B. 42. 


7. PEOCEEDINaS AGAINST EXECUTOES, 


Upon the delivery of the accounts, there should 

be found to be any duties payable to his majesty, q ;p .p, 

that the executor or administrator shoukl pay ' ^ 

the costs of the crown, to be taxed in the usual legacy to Stranger — Duty Paid — ^Will dis- 
manner. Bolei'tson, or Bohinson, In re, 2 M. puted by Next of Kin.] — By an instrument v>ur- 
^ W.., 407 ; o I). P. C. 609 ; M. k H. 71 ; 6 L, J., porting to be the will of 8., the whole of his 
Ex. 158. ^ ^ ^ personalty, amounting in the net to 12.748/., 


Ex. 158. ^ personalty, amounting in the net to 12.748/., 

.A rule was obtained for the surviving executor was bequeathed to J., a stranger in blood, who 
■ / of the executrix of the executor of a testator, to was made executor. J. took out probate, and 

L -: ' account for legacy duties due on the estate of paid the duty of lOL per cent, on the whole net ; 

/.'-.the original testator. Pe original testator died afterwards T., the next of kin to 8., disputed 
:/ ;,'' |a ia32; the siirvmag executor had never acted, the will, on, the ground that S. was not of dis- 
^eept in signing documents ;,;he knew nothing posing mind. J. paid 6,000/. to T., and consented 
A hia testatrix, and had received that the will should be revoked, and adminis- 

■ r of the original testator tratfon taken out by T., who, in consideration 
3f. given . to ;the court by 42 thereof, released to J. her claim on the 12 7481 

disereti^ryr^Ad that the T., from her nearness in blood, was liable to a 

which; tiuay ought to exercise duty of less than 10/. per cent. -Held, that 
’859 ; . under 36 0eo. 3, o. 52, s. 37, J. was entitled to a 
’ not only on the 6.000/., but also 

97* ' on the remaining 6,748/. and that the duty on the- 
whole 12,748/. was to be accounted for between 
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T. aiKl the cninmissiriners of stamps, as duty 
'Char,L’:o*l on. T. at t.he lower rate. Ihy. v. Stamps 
tajid Tamrs CommissUmvrs. G Q. B. 657. 

also Probate Duty, ante, col. 207. 

10. Proof OP Payomext. 

What sufficient. ] — A copy of an entry in. the 
‘3ianij)-olHce books of the payment of the duty 
on a leyacy is evidence of the payment of the 
'.'Jury. HG Uen. 3, c. 52, s. 27. Ilarnstui v. Bar- 
urft, 10 Sini. 380. 

A certilicate from the inland revenue office, 
that the duty is paid in I’espect of the land con- 
tracted to be scdd, discharges a purciiaser, and 
mo particular hn-m of certificate can be required 
bv a ]>urchaser, Jloire (Etrl) v. Lichjield 
{Earl:), 35 Bear. 373 ; L. B. 1 Eq. 6-11 ; 14 
W. R. 468. Affirmed, 36 L. J., Ch. 313 ; L. E. 2 
€h. 155 ; 16 L. T. 436 ; 15 Wh 11. 323. 

11. Gifts when Free of Legacy .Duty. 
a. Particular Words. 


I 6007. 3 per cent, consols, and 1197. in sovereigns ; 
I -—Held, that the stock did not pass under the 
[ word “ money ; and that under the words “ free 
I from all expense ” the legacy of 1007. was to be 
j paid discharged of duty. G-osdmi y. Eotferell, 
1 Myl & K. 56 ; 2 /L. J., Gk 15. 

A destator devised to J., for his life, one an- 
nuity or clear yearly sum of 1007., and chargcil 
an estate with the payment thereof. He tlieii 
devised the estate in trust to raise the annuity, 
find subject thereto, and all costs, charges, and 
expenses attending the raising and paying the 
same, in trust for A,, for life, with remaiinier to 
B. in fee : — Held, that J. was entitled to the 
annuity clear of legacy duty. Gude v. Mumford^ 
2Y. &ColL 448. 

The question whether a legatee is to take his 
legacy free from duty, depends upon the inten- 
tion of the testator, as manifested on the face 
of the will ; tlierefore, the words “ without de- 
duction,” clear of all deductions,” tScc., may be 
sufficient to free the legacy from duty, although 
there be, from the nature of the property on 
I which it is charged, other outgoings to which 
i those words applied. Ih. 


Prdl Salary .] — K gift of six months’ full salary 
Is not a gift free from legacy duty. Marcus^ In 
:M(ircusY. Marcus. 56 L. J., Ch. 830. 

Clear.] — A direction that all the testator’s 
legacies shah be paid clear, means that they 
ishall be paid clear of legacy duty. Ford v. 
MfL'ctvn, 1 Colly. 403. 

A devise to trustees of a sum of money to be 
laid out in the purchase of an annuity “ clear 
for A..” means free from taxes. Modgewortli v- 
2 Atk. 376. 

Clear of Property Tax and all Expenses.] — 

A testator directs his executors and trustees to 
pay certain annuities and legacies, “ clear of the 
property tax, arid all expenses attending the 
^same ” : the legacy duty ought to he paid by 
the executors out of the assets of the testator, | 
rand the annuitants and legatees are entitled to ] 
^receive the full amount of their respective lega- 
cies and annuities, without any deduction in 
respect of legacy duty. Courtoy v. Vincent, 
Turn. & E. 433 ; *24 E. E. 94. 

Clear of all Taxes and Deductions.] —An an- 
nuity to be paid ‘‘ clear of ail taxes and deduc- 
tions whatsoever,” must be paid without 
deducting legacy duty. Stow v. Bavenjmd, 5 
B. & Ad. 359 ; 2 H. <&‘M. 805. 

A bequest of a sum of money to be laid out, so 
as to produce the clear yearly sum of 3007., clear 
of all deductions, entitles the annuitant to 
require that the legacy duty on the annuity shall 
be paid out of the residue of the estate. Marrts 
T. Burton, 11 Bim. 161 ; 9 L. J., Ch. 373. 

A testatrix gave to L. for his life an annuity 
or clear yearly sum of 5007., to be paid and 
payable half yearly out of real estate, clear of 
all taxes and outgoings, r The annuitant takes 
it clear of the legacy duty. Zouch v. Peters, 1 
Myl & K. 489 J., Oh, 167. 

Free from all Expense.] — A testator be- 
queathed to his sister a legacy of 1007. of good 
and lawful money of Great Britain, to .be paid 
to her free from ail expense, and a legacy of 207. 
to Ms nephew, and the rest of his money to ,be 
equally divided •' between his brother apd- his 
niece. At his decease his property consisted- of. 


‘‘Without Deduction.”] — A testator having 
directed legacies to be paid at the expiration of 
six months after his decease, without deduction, 
the legatees are entitled to the full amount, and. 
the legacy duty must be paid by the executors. 
Barl'sdaile v. Gilliat, 1 Bwanst. 562 ; 18 E. E. 
139. . . 

Where a testator gives annuities, and directs 
them to be paid without any deductions what- 
soever, and where from the nature of the pro- 
perty out of which the annuities are to be paid, 
there could be no deduction except in respect of 
the legacy duty, there the annuities shall he paid 
clear of legacy duty. Smith v. Anderson, 4 
Buss. 352; 6 L. J. (O.S.) Ch. 105; 28 E. E. 
122 , 

An annuity was given by a will, clear of all 
deductions, and was dire<3ted to be paid out of 
certain sums of stock standing in the testator’s 
name: — Held, that it was not subject to the 
legacy duty. Baiolilnis v. Tatha-ni. 2 Sim, 
492. 

A testator directed his executors to set apart 
a sum not more than 7,5007., the dividends of 
which, when invested as thex'emafter mentioned, 
would amount to the clear yearly sum of 3007., 
clear of all deductions whatsoever, and to invest 
the sum so to be set apart in government or 
other securities, and gave the annuity to the 
plaintiff for life, and directed that if at any 
time the dividends of the trust named from any 
cause should prove deficient, the trustees should 
make good the deficiency out of the residue : — 
Held, that the annuity %vas free of legacy duty. 
Marris v. Burton, 11 Sim, 161 ; 9 L. *J., Git. 
373. 

A testator, after reciting that a sum of 50,0007. 
was charged on certain estates, which bore Interest 
at 47. per cent., and was payable, subject to a 
power of appointment, to the male issue of his 
marriage, and in certain events reverted to him, 
bequeathed that money, upon trust, to pay out 
of the ' interest an annuity to his wife, and the 
residue of the, interest to' his granddaughter for 
life and. he directed that, with the exception of 
the said sum so charged, all hts debts, legacies, 
and legacy duty should be, paid and payable out 
of ^ch portaoBs of his estate as were not specific , 
cally bequeathed ; .aad he' directed that ,all hia 
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le^aoies should be paid within twelve monihs yearly sum of 100/.,’’ which was given to parties; 
after his decease, without any deduction for in .siiccession : — Held, that it was free from 
legacy or stamp duty ; and that all his legacies le.gacy duty, l^rhlie v. Field ^ 19 Beav. 1-97,. 
shuiild bear interest at “>/, per cent., from the And see Jlujinefi v. 3 Be G. ISl, & G,„ 

tirt'te af his death ; and tliat his executors should j 590 ; 1 "W. R. 204. 

pay the legacy duties payable on the legacies ; Distinction between such a gift and a direct, 

sniii that ail *^legacies be payable without any bequest of a clear auiiuity. lb. 
dccbiction vrhatever : — Held,* that the 50,000/. A. .gave the residue of his personal estate tc* 
was payable free from legacy duty. Fe/yiffiOii v. trustees, to set a})art 10,000/. consols, and pay the- 
Otjllhy, 12 Ir. Ch, R. 411. *" * dividends to his sister for life ; and after her' 

decease, to retain so mucli of the 10,000/. as- 
Free from any Charge or Liability.] — Bequest ! should be sufficient to realise the clear yearly 
of legac.y “free from any charge or liability in income of 150/., and he directed the trustees to> 
respect thereof” : — Held', that it was given 'free pay tlie dividends and other income of tlie stock 
from the legacy duty. Warhrirh Vaidey./Mi so directed to be retained by them, to his- 
Bcav. 241. ^ ‘ ' nephew : — Held, that the nephew took the: 

annuity, subject to legficy duty. Fatilts v. 
Clear Yearly Sum.] — A testatrix gave a sum of F<(ifhw((He^*6‘Z L. J., Ch. 35; 7 L. T. 149 : 10 
money described as sufficient to produce in the W. B. 612. 

funds the clear yearly’- sum of 5(H»/., on trust for A testator gave his residuary personal estate to 
certain persons in succession, and as to some of his executoi's upon trust out of a certain part 
the legatees upon contin.gency, the le.gacies being thereof to set apart and appropriate so much as^ 
liable to dill’ei'ent rates of legacy duty, upon would produce the clear income or sum of 100/.. 
which, therefore, the whole amount of duty a year, and pay sucli income or yearly sum to 
could not at once foe calculated: — Held, not named charittm — Held, that the legacy was 
exempt from the duty. Sanders v. Kiddell^ 7 .given free of legacy duty. Coles^ In L. R. S 
Sim. 536 ; 5 L. J., Gh. 29. Eq. 271 ; 22 L.'!’. 221. 

On a bequest of such a sura as when invested A bequest of one clear yearly rent-charge or 
would produce a clear yearly sum of 500/., on annuity' of 100/. a year out of real and personal 
trusts in succession, .some not being ascertained estate, *^13 payable without any deduction for 
at the testatrix’s death : — Held, that the word legacy duty. Balleij v. Faulty i4 Beav. 595 ; 21 
“clear ” was to be construed not to exempt the L.''j.,*Ch.2*77 ; 15 Jiir. 1049. 
fund from legacy duty, but onty from expenses 

of investment. Ih. Arising from Residue.] — Legacy duty on in- 

Direction to set apart a fund to produce a come arising from a resiclue directed to be laid 
clear yearly sum of 3U0/. during the life of A. : — out in land must be paid by the tenant for life 
Hebliegacydutymustbepaidoutof residue of the entitled to such income, although the will con- 
testator's estate. liarj/er v, 3/o'rley, 2 Jur. tained a direction for payment of the duty on 
65S. all annuities and legacies out of the general 

K. by will gave all bis real and personal estate personal estate. Limdeshorongli {Lord') v.. 
to trustees upon trust for sale and conversion, Sumer clllc, 19 Beav. 295 ; 23 L. J., Ch. 646. 
anti directed them, “ out of the proceeds to pay 

many, a clear yearly legacies included. 

annuity <>t 2i>0/., and after her maiTiage upon 

trust to pay to the said S. a clear yeariymmnuity Annuity.] — ?, by his will .gave all his pro- 
of iOO/, during the remainder of her natural life.” perty to trustees to the use of certain persons. 
The testator proceeded, “And after payment of for tsuecessive estates tail with a direction that 
the said annuity of 250/. or 100/., as the case parties becoming first entitled to the rents. 
may be, out of the net moneys to arise as afore- should allow various specified sums to other 
said, upon trust to pay E. a clear yearly sum of parties. Tlien followed a charge on his realty 
31/. 4 a*., free of legacy duty.” This was a sum- of all the “annuities” thereinbefore mentioned,, 
mens taken out by the trustees for the . deter- with a trust to convert and invest. The testator 
miration of the question whether S.’s annuity made five codicils, by which he gave various, 
was given free of legacy duty : — Held, that the anniiiiies, and directe'd that on annuity to B., 
words “dear yearly annuity ” properly mean an and all the pecuniary and specific legacies givers, 
annuity free from legacy duty, and this meafdng by his will, should be payable to the legatees (in- 
could not be cut down by the fact that in another eluding a certain contingent annuity, if payable) 

case the testator luid added the words “free of free of legacy duty. On the question whether 

legacy dntyd’ EubmSj In ?•<?, Kehmi v, Mohim^ annuities as well as legacies were given free of 
58 L. T. 382'. duty : — Held, that they were. Pearse v. Pearse^ 

A testator gave “an annuity or clear yearly 2 W. R. 129. 

sum of 100/.” to ,S. for life, and directed bis 


1 ' ’'■’d ’ , 
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sums of stock should be appropriated iipoDi 
certain trusts. She then gave some pecuniary 
legacies of small amount, and directed that ail 
the said legacies, and all legacies t h ereinaf ter 
given should be paid free from legacy duty : — 
Held, that the exemptions from legacy duty 
applied to the bequest of stock as well as to the 
pecuniary legacies. Ansley v. Cottori^ 16 L. J.,. 
Ch. 55.' 

Specific.] — A testatrix, after having 

bequeathed various pecuniary legacies, and alscE* 
legacies of specific chattels, directed that “ all 
the legacies left by my will and codicil be paid 
free of legacy duty ’’ : — Held, that the legacy 
duty was to be paid out of the estate on all 
legacies as well pecuniary as specific, the word 
paid ’• not being sufficient under the circum- 
stances to cut down the direction to pecuniary 
legacies only. Aifsley v. Cotton (1 1> L, J., Ch. 
55) discussed and followed. Johuiiton, In 
Chclierell v. A-Wu* {IJarU), o3 L. J., Ch. 645 ; 26> 
Ch. L). 538 ; 52 L. T. 44 : 32 W. E. 634. 


in er.cli instance, arn;l the 6,OOOZ. Is therefore i funeral expenses and legacies to be paid out of 
exc!ii]ft fruin liu' Ic'jucv dutv. t'hojojr v. Day, 3 I the proceeds, and that out of the residue large 
3Ier. 151. ^ ^ ~ — ' - ’ ^ ------ 

Testator gave an aiinuity of 300Z. free from all 
taxc-^ and stamp duties to T. and H. during their 
joiiir lives, and to the survivor flining her life, 
ami afOT the deatli of the survivor, to H. for her 
life. Ey a codicil he revoked the annuity of 
300 /. given to T. and H., and gave them an 
annuity of lUO/. each, with benefit of siirvivor- 
sliij). *The annuities of KJUd are subject to the 
leeaev duty, JJurnne,^ v. Cottrell, 3 Sim. 375 ; 

30 R.‘ K. 171. 

'resta.to]‘. by his will, directed that the legacies 
iherein given should be paid free of legacy duty. 

Ey a cot hcil, which he directed might be considered 
{tnd takeai as part of his will, lie gave other 
legacies : — Held, that tite legacies given by the 
cotlicil were not given free of legacy duty. 

Early v. Benilnai', 2 Coil. 354 ; 10 Jur. 280, i 

Testator, by liis will, gave an annuity to his 
grandstiii, a,nd tlirected his executors to pay the 
legacy duty on all the legacies and annuities 
given by bis will. By a codicil be gave an 
annuiiy to his grandson, in lieu of the annuity 
given hv his will; — Held, that the annuity 
given by the codicil was free from the legacy 
duty. ShafteAyanj (Earl) v. Ilarlhorovyh 
(Duke), 7 Sim. 247.' 

A testator bequeathed to his daughter 50, OOOZ., 
of which 20,0()0^. was to be paid to her absolutely, 
and as to the remaining 3O,0OOZ. she was to 
receive the interest to her separate use, during 
her life ; and after her death the principal was 
to be jjaid to such person or persons as she 
might, by her will, appoint ; and after giving 
various other legacies, and beqireathijig to the 
same daughter a share of the residue ot his per- 
sonal estate, he directed that all the specific and 
pecuniary legacies thereinbefore bequeathed 
should be paid to the respective legatees, free of 
the legacy duty ; the daughter having died in 
his lifetime, he afterwards by a codicil, “ instead 
of the legacies given to her b}’ will, which are 
now lapsed, bequeathed to her husband 
20,000^.”: — Held, that the husband was not 
entitled to have the 20,00u7. paid to him free of 
legacy duty. Cliuittris v. Young, '2 lluss. 183 
26 E. 11. 44. Affirming 6 Madd. 3i. 

By a will, some legacies were given free of 
duty, and their amounts were varied by a codicil ; 

— Held, that they were still exempt from duty, 

Fhher v. Erlerley, 30 Beav. 267. 


Pecuniary legacies — Gift of Stock.] —A testa- 
tor gave to M, S. ottOOO/. 3 per cent, consols, to 
be transferred within six months after bis 
decease, and after giving a variety of specific and 
the pecuniary legacies thereinbefore bequeathed 
directed that the duty on his pecuniary legacies 
should be paid out of his general personal estate ; 
— Held, that the legney of the stock \vas not a 
pecuniary legacy, and consequently not exempted 
under this clause of the will from the payment 
of legacy duty. Eougla^ v. Congrera, 1 Keen. 
410 ;'6 L. X, Gh. 51. 

A testator gave certain sums of money as 
legacies, and two shares in a company, and 
directed the legacy duty on the above-men- 
tioned sums ” to be paid out of residue Held, 
that the shares weio not given free of legacy 
duty. Eaherf^ v. Lilhurn, 11 Jur. (N.S.) 202 ; 12 
L. T. 167 ; 13 W, E. 568. 

A testatrix directed all her personal estate to 
be converted into money, and her debts andj 


Different Classes of Legacies.] — A testatrix 
bequeathed a legacy of 6,000^. She afterwards, 
in a separate sentence, said, I also bequeath, 
the several legacies hereinafter mentioned” 
[specifying them], “ all which legacies I direct 
to be free from legacy duty.” She then pro- 
ceeded, ‘‘ I also give E. E. 20(E., T. 0. 4,500?.,’^ 
“ all which said legacies I direct shall be paid 
free of legacy duty” : — Held, that the legacy of 
6,OOOZ. was not included in the legacies given 
free of dutjx Fisher v. Brierley, 3(J Beav., 
265, 

The testator bequeathed to F. A. W. a lease- 
hold messuage, “ free of all outgoings and pay- 
ments. except the annual and other ‘rent.” The 
will provided that all bequests, whether of 
legacies or annuities, should be paid free from, 
legac}^ duty. XTpon the question whether F. A. 
W. was entitled to the premises free from legacy 
duty, and whether or not free and discharged 
from the covenants and liabilities under the 
lease, except the rents : — Held, that the bequest, 
was free fj’om legacy duty, but subject to the 
covenants and liabilities. Taler, In re, Arnold v. 
Kayeeti, 51 L. J., Ch. 721 ; 46 L. T. 805 ; 30 VV. E. 
883. ... 

Where a testator directs that one class of 
legacies “shall be paid prior to his debts and 
01 her legacies, and that all Ms legacies shall be 
paid within two years, free from legacy duty,” 
the exemption from duty is not limited to such- 
legacies only as are payable within two years 
but the general words, “ all my legacies,” will 
include a legacy given by a subsequent codicil,, 
which is made payable at a different time. Byrie- 
V. Currey, 2 G. & M. 603 ; 4 Tyr. 479 ; 3 L. J.,. 
Ex. 177. 

A testator gave several pecuniary and specific- 
legacies, and directed that “ all the legacies and 
bequests ” by his will given should be ]>aid or 
satisfied free of duty, and he de vised his residuary 
real estate to A. for life, and afterwards upon 
trust for sale 'Held, upon the ordinary mean- 
ing bf the words “legacies and bequests,” and 
also upon the general construction of the will, 
that the legacy duty which would become pay- 
able on the proceeds of the real estate, was not. 
payable out of Hte personal estate. White y„ 
E. 6 Eq. iS8. . ^ , 








EEVENUE — Succession Duty. 


remaindcrraan. %vhose estate vested npon his 
birth, before the act came into operation, but 
did not fall into possesvsion until the death of the 
tenant for life, which took ])lfice after the act 
came into operation, but before it received the 
rovnl assent, was liable to succession duty. 
]T7^c.).r V. d Brew, to ; 20 L. J.,Ch. 500 ; 

B Jur. (x.s.) 601 ; 5 R. 007. 

Accumulations of Rents.]— A testator 

devised, property to A. for life, after her bus- 
bainl’s death ; remainder to the child of A., if 
any ; remainder over to P. for life, with power 
of 'ap}‘OiniracTit to his children, and in default to 
his second son ; the rents and profits, during the 
joint lives of A. ami her husba, nd, were to accu- 
inulate, and at the end of twenty-one years wore, 
if A. and her husband were botii alive, to go to 
the person who would liave been entitled to the 
corpus if A. and her husband had died without 
leaving children of A. The twenty-one years 
expired in 1863, and P, died previously, leaving 
a second son, who so became entitled to the 
accumulations: — Held, that he was liable to 
succession duty, by reason of the death of F., as 
having become entitled to property upon the 
death of a person dying after the time appointed 
for the commencement of the act. v. 

Gell, 3 H. & C. 615 ; 84 L. J., Ex. 145 ; 11 Jur. 
(X.S.) 566 ; 12 L. T. 461 ; 13 W. R. 900. 

A testator died in 1850, having devised his 
real estates to trustees to accumulate the rents 
for twenty-one years, and then to convey and 
assure the estates and accumulations to the per- 
son or persons who should then answer the de- 
scription of his “heir or co-heiresses at law.” 
He died a bachelor, leaving an boir-at-law who 
died in 1865. Four co-heiresses of the testator 
succeeded to the property in 1871 : — Held, that 
succession duty was payable. lihiq v. Jatnnan.^ 
41 L. J., Ch. .535 : L. R. 14 Eq. 357 : 26 L. T. 
600 ; 20 W. R. 744. See S. C., cor. L.JJ., 21 
W. R. 213. 


VI. SUOOES>SIOK DUTY, 
a* Interests and Property X^iable. 

1. Bffcdt of SHifieemon Difttf Aot^ 243. 

2. .Effect of Foreyjn Boniieif 244. 

3. Interrd in P(mem(m, 246, 

4. Adv’nmom^ 246. 

5. Decolutmi, 247. 

6. Peedreemirii awl Si/eremirs, 247. 

7. It>\sermtiofi of IntoreH to Settlor, 257. 

S, Ac.cclc ration of S no ae.s’s ion, 257. 

9. ConcenaMe hy Way of Borin Fide Sale 
258'. 

10. Covenant to Pay Money on JDeatl, 260. 
i i. Ejfeet of Convernon, 260. 

b. Payment, 261. 

€. Allowances and Exemptions, 265. 
d. Mode of Valning- Property, 268, 
e. Cumulative Duties, 268. 


a, IXTERESTS AMD PROPEBTY 
LIABLE. 

1. Effect op Succession Duty Act. 

Succession after 1853 — Interest before.]— xA 
party is liable to duU" in j'espect of property to 
which he has succeeded after the act of 16 & 17 
Viet. c. 51, came into operation, although he be- 
came entitled to it, in immediate expectancy, on 
the death of a person dying before the passing 
of the act. Att-Gen. V. Middleton {Lord'), 8 
H. k Ah 123 : 27 D. J., Ex. 229 : 6 W. R. 300. 

The second section ap}>iies not merely to cases 
wdiere the title accrues at death, hut also to cases 
where the title has accrued before the act, but is 
made an interest in possession at once, or after 
an. interval on a death occurring after the act. 
Att.-^Gen. v. Gell, 8 H. &: C. 615 ; 34 L. J., Ex. 
145 ; U Jur. (N.s.) 566 ; 12 L. T. 461 ; 13 W. R. 


Appointments.] — Section 4 of 16 & 17 

Viet. c. 51, does not restrict the operation of the 
duty as regards appointments to cases where the 
powers are created by walls taking effect, or by 
settlements made after the commencement of 
the act. Lo’velaee, In re, 4 De G-. & J. 340 : 28 
L. J., Ch. 489 ; 5 Jur. 694 ; 7 W. R. 575. 


’ 2. Effect of Fobeign Domicil. 

> 

1 , Semble, the 16 k 17 Viet. c. 51, applies to 
V, persons wherever domiciled, and the rule mobilia 
6 sequuntur personam cannot, as under the legacy 
duty acts, be made the ground of an exemption 
le from duty, WaZio}), In re, 1 De G-. J. & S. 656 ; 

:o 5 N. R. 670 ; 83 L. J., Ch. 351 ; 10 Jur. (N.s.) 

i- 328 ; 10 D. T. 174 ; 12 W. R. 587. 

3. Personal property may be subject to succession 
duty, although exempt from legacy duty by 
reason of the testator having a foreign domicii, 
1 CapdevlelU, In re. 8 H. & 0. 985 ; 33 L. J., Kx. 
306 ; XO Jur. (n.s.) 1155 ; 12 W. R. 1110. 

^ Of Testator.] — Succession duty is not payable 

on legacies given by the will of a person domi- 
X died in a foreign country. Wallace v. Atl-' 
Gen., 35 L. J., Ch, 124 ; L. R. 1 Oh. 1 ; 11 Jur. 

J (NA) 937 ; 13 L. T. 480 ; 14 W. R. 116. 

C. was domiciled in Portugal, but on a visit to 
’h this country made his will in the English form, 
and appointed executors, some of whom resided 
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in Eiidiirid lie desired his executors to collect 
his |)ropertr, which was in Portugal, to convert 
it into caHb, pay certain legacies, and invest the 
residue in the/Englisb 8 per cents., to appro- 
priate what lhe.r should think necessarj’- to pay. 
a life aiiiinity of oO/. to his sister, on the termi- 
nation f>f which the appropriated fund was. to 
revert to and form part of his residuary estate, 
and Ixj divided (like the rest) among his three 
<;hildren, TIjc executors exactly performed the 
directions of the trust ; when the sister died, the 
part np|,u*o printed to satisfy her annuity became 
<hvisibie n,mong the childi'en : — Held, that this 
constituted a succession within s. 2 of the suc- 
ccHsion duty act, fiLul was lia])le to the payment 
of succession dutv. Att.~(Te?K v. Curnphell., -li 
L. J., Ch. 611 ; L. R. 5 11. L. 524 ; 21 W. R. 
34 , 11 ... 

iiy his will, the husband, domiciled in Sydney, 
a])pointed trustees and executors in Kew South 
Wales to collect his residuary estate (which was 
all locally situate in that country), and transmit 
it to trustees and executors in England, who were 
to invest the funds so transmitted in government 
funds or real securities, and pay the income to his 
wife for her life, and after her death to divide 
it among the children. At the time of the wife’s 
death, no part of the residuary estate had 
reached the hands of the English trustees, but 
large remittances were afterwards made to 
them: — Held, that no succession duty wms pay- 
able by the child on the funds to wdrich he 
became entitled under the will. Lyall v. Lyull^ 
infra. 

A testator who was domiciled in Belgium, but 
for the last ten years of his life resided and 
carried on business in England, by his will 
directed 12,000?. to be invested in consols and 
held in trust for A. for life, with remainder for 
his nephews and nieces, most of whom wmre Bel- 
gians : — Held, that upon the death of A. succes- 
sion duty was payable on the amount. Badarfs 
TrusU^ In re^ 39 L. J., Ch. 645 ; L. R. 10 Eq. 
288 ; 24 L. T. 13 ; 18 W. K. 885. 

In 1845 a testator, domiciled in the Mauri- 
tius, left stock in the funds to his widow- for life 
with remainders over. In 1852 all parties joined 
in a deed appointing persons trustees in the room 
of the executors, the trusts of the deed being the 
same as those of the will. The tenant for life 
died in 1863 : — Held, that succession duty was i 
payable. Smithy In re, 10 L. T. 598 ; 12W. R, 
933. 

Of Beneficiaries.] — The act applies to a suc- 
cession under a British settlement to British 
property vested in British trustees, and falling 
under the jurisdiction of a British court, although 
the persons entitled are aliens domiciled abroad. 
Zomlaee, In re, 4 De (r. & J. 341 ,* 28 L. J., Ch. 
489 ; 5 Jur. Cn.>S.) 694 ; 7 W. B. 575. 

The mere fact of a person beneficially entitled 
under a settlement being a foreigner is not suffi- 
cient to exempt him from payment of succession 
duty. Cigala, In re, infra. 

English Settlement.] — ^The 'word “ pro- 
perty” in s. 2 of the Succession Duty Act, 1853,- 
includes foreign movable property — as, for in-, 
stance, funds or shares of a foreign government 
or trading corporation — comprised in a British 
settlement, vested in trustees subject to . British 
jarisdiotion, and recoverable by action in a 
British court. Cigala, In re, 47 L.. Si, Oh.‘406 ; 

,7 CE B/351 ; D. T. m ; 26 "W, B. m p - 


Of Settlor.]— By a marriage settlement exe- 
cuted in England, the husband assigned to 
trustees (all domiciled and resident in England) 
an English policy of assurance, effected on his 
own life for 2,000?., payable at the expiration of 
six months after his death, and the sum of 
1,047?. 3.9, 8^?. consols, and covenanted to p^ay to 
the trustees within three years 1,0001. ; and it 
•was declared that the policy moneys and the 
1,000?. should be held upon trusts for investment 
and payment of the income to the 'wife for life, 
and then to the husband for life, and then for 
division among the children of the marriage. 
The husband died within three years, having 
been at the time of his marriage, and thence- 
forth, up to the time of his death, domiciled in 
New South Wales. The wdfe survived only 
three months, and left one cliild, who tvas also 
domiciled abroad. At the time of the wife’s 
death, neither the policy moneys nor the 1,000?. 
covenanted to be paid to the trustees of the 
settlement had been paid to them : — Held, that 
succession duty was payable by the child on the 
funds to which he became entitled under the 
settlement. Lyall v. Lyall, 42 L. J., Ch. 195 ; 

L. B. 15 Eq. 1 ; 27 L. T. 530 ; 21 W. B. 34. 

Of Appointor — English Will,] — An English 
testator by will gave a fund to trustees to pay 
the income to his daughter for life, and after her 
death to hold the fund in trust tov such persons 
as the daughter should by will appoint. The 
daughter for some time previously to and up to 
her death was domiciled in Jersey. She disposed 
of tiie fund by will, giving legacies to two per- 
sons, and the residue to her husband: — Held, 
that the legacies were liable to dutv. Wallop, 
In re, I De G. J. & S. 656 ; 5 N. B. 679 ; 33 
L, J., Ch. 351 ; 10 Jur. (N.s.) 328 ; 10 L. T. 174 j 
12 W. B. 587. 

Thelegacies, by reason of the domicil in Jersey, 
were not liable to legacy duty ; but, notwith- 
standing the fact of such domicil, ’were liable to 
succession duty. /A 

Of Appointee under General Power.] — Personal 
property appointed under a general power, and 
not coming within s. 4, ought not to be treated 
as the property of the donee so as to be, in the 
case of the donee being domiciled abroad, exempt 
from succession duty. Locelaee, In re, 4 De 
G. & J. 340 ; 28 L. J., Ch. 489; 5 Jur. (N.S.) 
694 ; 7 W. B. 575. 

3. Inteeest in Possession. 

Heir Apparent.] — When an apparent heir dies 
without taking possession, wdthout making up a 
title, without drawing rent, and writhout in- 
curring representation : — Held, that the case did 
not come within the meaning of the 16 & 17 
Viet. c,. 51, and that succession duty was not 
demandable by the erowm. Lord Adraeate v. 
Btevemon^ L. B. 1 H. L. Sc. 411. 

The beneficial interest ” must be regarded as 
an interest to which the successor has become en- 
titled in, possession. It must not be a mere 
npparency, J5. 

: 4. ' AJDYOWSONS. y , ' IS 

Extingniahed ly Legislature.]— At the passing 
of the Irish .Church Act, 1869, several advowsons 
were vested in the defendant, who applied for 

— 'iix respeet' of ' them ' " 
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Inr life, with remninder to liis first and other 
, sons in tail male. In 1841 A. became tenant for 
i life in possession, and his eldest son, B., joined 
A, in executing' a disentailing deed, whereby the 
estates were conveyed, subject to^ his life estate^ 
to siicli uses as they should jointly appoint. In 
1850 A. and B. jointly executed this power of 
appointment, and conveyed the property to Iho 
use that B. should receive an annuity of 1,200L 
during the joint lives of A. and himself, and 
subject thereto to the use of A. for life, re- 
mainder to B. for life, remainder to B.’s first and 
other sons in tail male. By this deed also A. 
gave up a charge he had on the property for 
io.OOOZ. On the death of A. : — Held, that B. 
succeeded to the property by virtue of a dis- 
position made by himself, and not made by 
himself and A. jointly ; and that therefore,, 
under s. 12, B. must pay duty as if he had suc- 
ceeded to the testator. Ih, 

Held, also, that as A. gave up a charge of 
10,000/. on the property by the deed of 1850, B. 
must be charged only one per cent, on that ex- 
tent of the succession, //a 

The protector of a settlement giving his consent 
to a disposition of property cannot be treated as a 
creator of such disposition. /5. 

Where a power is created, to be exercised over 
an estate, the donor of the power, the person out 
of whose estate a benefit or “ succession ” is to be 
derived, is, within s. 2 of the succession duties- 
act, the “ predecessor ” of the person taking 
such benefit or “ succession.” Charlton v. Mt.- 
Gen., 49 L. J., Ex. 86 ; 4 App. Cas. 427 ; 40 L. T. 
760 ; 27 W. E. 921-.H. L. (E.) 

St. J., tenant for life in possession, and W.,: 
tenant in tail in remainder of certain estates^ 
barred the entail i-md settled the estates to sucli 
uses as they should jointly appoint. On the fol- 
lowing day they appointed the estates to siicli 
uses as they should jointly appoint, and in de- 
fault of appointment to St. J. for life, remainder 
to W. for life, remainder to the first and other 
sons of W. in tail male, remainder to such uses- 
as St. J. and T. should jointly appoint, and in 
default of appointment to T. for life, remainder 
to the first and other sons of T.in tail male, with 
remainders over. W. died in 1864, a bachelor, 
without having exercised his power of appoint- 
nxent. In 1866 St. J. and T, appointed the 
estates, subject to the life estate of St. J., in the 
events which happened, to the use that A., the 
w'idow of St. J.j should receive an annuity, and 
subject thereto, and to an annuity given in cer- 
tain events which had not happened to the wife 
of T., to the use of P. during so much of a cer- 
tain perirjd as she should live. St. J. died in 
1873, and the uses limited in favour of A. and P. 
thereupon took effect : — Held, that the case fell 
within s. 2 and was not within s. 4 of the suc- 
cession duty act. Ih. 

xiiid, held, following Braijhroohe y. 

Att.~Gen. (9 H. L. Cas. 150), Att.~Gen. v. Flayer 
(9 H. L. Cas. 477), and Att.-Gen. \\ Smythe (9 
H. L. Gas. 497), that duty was payable upon the 
interests of A. and P. as successions derived from 
W. as predecessor. Ih. 


Held, that the advowsons had not ])een disposed 
by tlie defeiitlant. but bad been taken from 
him "ami extinguished by the church act, and 
that, therefore, succession duty was not charge- 
able on the amount of compensation received in 
respect of them. Atf.’-Gen, v. Leeonfield (^Lordl), 

2 L. E. Ir. 29U. 

5. Pevoixtiox. 

Who Predecessor.]— A pei'son succeeding on 
tlie death of an uncle to an estate, either in Eng- 
land or in kScotland, under an entail created by a 
direct ancestor, becomes beneficially entitled to 
the property hy devolution by law within s. 2 of 
the succession duty act, and has not derived the 
interest from tlie original settlor, and he is, there- 
fore, liable to pay succession duty at the rate of 
three per cent. Zetla nd {Earl) v. Lord Advocate, 

3 Ann. Cas. 505 : 38 L. T. 297 : 26 W. B. 725 — 


English law, taking per formam doni, to whom 
the donor, and not the Inst pei’son who held uudei’ 
the first estate tail, would be considered the pre- 
decessor. //a 

Where there is an entail giving an estate tail 
to one, with remainder to another, the donee or 
remainderman who takes by purchase is the suc- 
cessor, and the entailer the predecessor ; and with 
respect to the heirs of the body, the donee in tail 
is the ancestor, and the heir of the body is the 
successor. Ih. 


entitled in possession ; that which was conferred 
upon any previous successor was only an expec- 
tant interest, not a succession. The interest of 
an executor, not being beneficial, is not a succes- 
sion within s. 2, or within s. 15 , " ~ ^ 

duty, only a duty in substitution for that 
(posed by s.. 2; 


imposes 

no new duty, only a duty in substitution for that 
imposed bv s. 2. Att.- Gen. v. Littleclale, 40 L. J., 

Bx. 241 ; L. E. 5 H. P. 290 ; 24 L. T. 921 ; 20 

w.'B.m ■ ■ 

The act is not to be constraed according to the 
technicalities of the law of England or Scotland, 
but according to the popular use of the language 
employed. Bray'bToohelZoTdL) v. Aft.- Gen,, infra. 

Barring Entail — ^Eesettlement — Joint Power 
of Appointment.]— A tenant in tail in remainder 
cannot vary the amount' of his liability to suc- 
cession duty by barring the entail, and resettling Full Enjoyment deferred by Prior Interest— 

the estate in hiB own favour. . .The person from Alienation of Property before Betermination, 
.whbnx hd deriyes 'tho '/estate: li, ■•his 'predecessor, thereof— Duty on Increased Talne acorniag' on. 

J., Ex. Determination— Successor.*^ ]-— A testator de- 
177,' ; 9 H. L, OaS. 150 j % iJur. (KA.) 741 ; 4 L. T. vised real property let on leaise, not purporting to 
001;^ , v.. '' .v/b •' be at a rack-rent, to a devisee in fee^sipcplaj ^xhA 

A In A7^, fe' A. ^(^levisee paid succession^ duty assessed on the rent 
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reserved bj the lease, and ])efore the determina- appointor, and that succession duty was tliere- 
tioii of tlie lease sold the property to the defen- fore payable on their succession at tiic death 
dants subject to the lease. The annual value of of the appointor at 1 and not at 3 per fx-nt. 
the property at the determination of the lease Att.-Gen. v. Mitchell, 60 L. J., Q. B. 4n«; ; <> 
was greater than the rent reserved by the lease. Q. B, I). 548 ; 44 L. T. 580 ; 29 \V. 11. 683 ; 45 
B^pon^ an infoj-mation on behalf of the crown J. P, tU8. 
claiming succession duty from the defendants in 

respect of the increased value accruing to them Donee of General Power of Appointment.!— 
on ‘the determination of the lease as upon the The appointee under a general power of ap]>uiiit- 
value of an annuity equal to the amount of the ment, which has taken effect on a death liapipen- 
Increase of the annual value during the residue since the commencement of the jict, takes a 
of their lives Held, that the succession to the succession from the donee ^of the ]>ower. Art- 
property, within the meaning of the Succession Uptofi, 4 PL & C. 336 ; 35 L. J., Ex. 1.38 : 

Duty Act, 1853, became fully vested in the de- 1 Ex. 224; 12 Jiir (N.s.) 189; 14 L. T, 


visee upon the death of the testator, the effect of ; 14W. 11.732. 

.s. 20 of the act being merely to postpone the pay- Under the will of her husband, wiio died in 
nient of tlie duty upon the increased value until 1^56, a widow had a life estate in real property, 
the determination of the lease; and that the with a general power of appointment by deed or 
defendants, not being successors within the will. She by deed appointed to the use that 
meaning of the act, were only liable, under s. 42 trustees should, after lier death, I’cccive an 

of the act, as persons claiming in right of the annuity during the lives of the ^vife of the 

successor, for duty as upon the value of an testator’s nephew, and of the children of the 
.annuity equal to the amount of the increase of nephew bj’ her, on trust for the separate use of 
annual value for the residue of the life of the Uie wife. Both the testator’s nephe^v and his 
devisee. Ait.- Gen. v. Mander, 65 L. J., Q. B. wife were strangers in blood to the testators 
246 ; 74 L. T. 103 ; 44 E. 413. widow ; — Held, that the nephew’s wife took the 

annuity as a succession from, the testator’s widow, 
Life Policy — Gratuitous Assignment— Pay- and not from the testator himself, and that 

ment of Premiums.]— The gratuitous assignee of therefore a duty of IQL per cent, was payable, 

a policy of life insurance wdio, subsequently to 

the date of the assignra(mt, pays the premiums on Partnership between Pather and Son — Death 
the policy , is not liable to pay succession duty on Father — Sale,! — A father, who had carried on 


le uu e 01 cue assignmeni, pays rne preminnis on Partnership between Pather and Son-Death 
the policy , is not liable to pay succession duty on Father — Sale,] — A father, who had carried on 

business as a cotton spinner, entered into part- 
w T>‘ ^le^rship with his sou for the term of five vears. 


145 ; 76 L. T. 125 
— H. L. (Sc.) 


Donor or Donee of General Power.] — A tenant 


The son brought no capital into the business, 
but, by the deed of partnership, it was agreed 
that the father was to be taken to have brought 
in two-thtrds of the estimated capital of the 


T • V . . , ixi twxx-LXiuus lue csuuiinjeu UiiuiLtu ui cue 

tor life laving a general power of appomtment buiiiness, and the son the remaining one- third, 
hy deed or will, by mil, executed after the the profits were to be divided aocordinelv; 
-statute came into operation, exercisedthe power ^^.^ng other terns of the partnership it wls 
m favour ot L B was a stranger m blood to agreed that, if the partnership continued for the 
the tenant for life but was the niece ot her bus- g was determined bv aiiv cause other 

band, the donor of the power, who had created than the death of a partner, the sSns share of 
It, and dmcl before the act came into operation : capital was to be one-half ; and if the father 

—Held, that B. was only hable to a duty of 31. died during, the term, the son was to have the 
per cent as on a succession derived from the whole business, and was to pay lO.OOO;. to the 

4!' father’s executors; but if the son died during 

I t I*'"’® 

L. i. *.Ub. . ^ T n •. business and was to pay 15,000?. to his son’s 

In cases^of appointments by dorm executors. The father died during the term, 

powers %vhich tall wuthiu s. and do not tall xhe crowm claimed succession duty from the 
Succession Duty Act, 18oo . — 0^14, that, taking the partnership deed 

^ V c. ol), the canon of construction ^ vvhole, the arrangement therein contained 

i f was in the main one made for the benefit of the 

CJimlttm v. AtL- Gen. (4 App. Gas. is son rather than a sale to him of the partnouship 

to be applied w^hether the power be 30int or ]3iigine.ss on his father’s death; and therefore 

sole, and the appointees must be held to derive the crown was entitled to succession duty. Att^ 

their interest from the* donor of the power, as ^ 77 T. 591 ; 46 W. IL 145 ; 62 

OTiri -n AT. trA rn rh nAii AA U hp t -irv ^ ' 


•^‘predecessor,” and not from the donee. The 
testator, in 1826, beq'ueathed personalty in trust 
for his daughter for life and afterwards (in the 


J. ?. 19—0. A. 

Barring Entail — Eesettlement — ^Appointment 


event which happened), for such persons as she by Tenant in Tail to Himself.] — A testator 
should by deed appoint, and in default of ap- devised Ms estates in L. to his brother 0. for 
pointment for her next of kin. The testator died life, with remainder in tail to his first and other 
before the coming into operation of the Succession sons., On the 22nd March, 1848, 0. and his 
Duty Act, 1853, and legacy duty at 1 per cent eldest son executed a disentailing deed, whereby 
was paid upon the whole absolute interest of the they ! limited the estate to such uses as they 
trust fund. After that act came into operation should jointly appoint, and in default of such 
the daughter, by deed, appointed the trust fund appMiitment, to the uses declared by the will of 

■ to her sister’s daughters : — ^Held, that, a^ owing the testator. On the same day 0. and his son 
to the date of the testator’s death, s. 4. did not 'executed another disentailing deed of estates 
apply, the appointees derived their interest from devised to them by another testator, and also 
their grandfather, the testator, as predeOessor ;Dm!ted them to such uses as they should jointly 

- — ... n J . ...it;.. rw 4.Un lo-to rt t..'.. 




from tWr a«a* appoint. On the 23rd March, 1848, 0. and his 






i.!iv V' 
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“ Succession ” — ^ ‘ Alienation not conferring by s. 18 of the act; that the deed was not £ 
a new Succession Contract bona fide for “contract made by any person bona, fide fo 
Yainable Consideration in Money or Money’s valuable consideration in money or mr.iuey' 
W-ortk” — Annuity— Family Settlement] — A worth ” within the meaning of s/lT ol' tlie act 
testator, the holder of a title, by his will and consequently that succession fluty was pay 
bof.pteathed certain bank shares to his nephew, able by the defendant. Att.-Gen.v. Wolrcritw 
who "was heir to the title, upon trust to 6f> L. J., Q. B. 202 ; [1897] 1 Q. B. 231 ; 75 L, T 
rocoiTG thereout an annuity of 15,000^. and 569; 45 W. II. 236: 61 d. P. 148 — C. A. Be 
in acciunulate the surplus until a certain date, versed in H. L., 12 July, 1898. 
and invest the same for his own use and benefit Sembie, that s. 16 of the Succession Duty Act,, 
after that date. The residuary estate was 1853, does not apply to an alienation or ereat ion 
bequeathed to the testator’s wife for life with of an interest by way of family settlement, bir!: 
remainder to the nephew, if living, but if not, to an alienation in the ordinary sense. I7d 
to the person who should then be the testator’s 

right heir at common law for his absolute use Disposition by Purchaser — Valuable Con- 
aiid benefit. Upon the death of tie testator, sideration.] — In 1852 A., tenant for life, and B„ 
the neithew^' succeeded to the title, but died in his nephew, and tenant in tail, entered into an 
the lifetime of the testator’s wife without issue, arrangement by which they barred the entaii 
and was succeeded in the title by the defen- and conveyed the property to such uses as thej' 
flant, his younger brother. The testator left should jointly a|:>point, and subject I'hcreto tc^ 
five nieces, daughters of a younger brotlier of the old uses. B3" a contemporaneous deed, in 
the testator, wfiio upon the nephew’s death execution of the joint power, A. secured to B. a 
wnthout issue became, as co-heiresses-at-law, life annuity on the property, and B. secured 
the “ right heir ” at common law of the 25,000Z., payable when he, B., came into posses- 
testator. " By a deed of arrangement made sion. Of this 20,000/. was settled contem- 
between the testator’s wife, the co-heiresses, poraneously on A.’s daughters and the remainder 
and the defendant, after reciting these facts on A. : — Held, on the death of A. in 1855, that 
and that it was apprehended that upon the succession duty was payable on the 20,000/. as a 
true construction of the will, except in the event succession from A., but that no succession duty 
of all the co-heiresses dying in the lifetime of was payable on the remaining 5,000/. Jcmliimon., 
the testator’s wife without leaving issue at her In 24 Beav. 64 ; 26 L. J., Ch. 241 ; 3 Jiirl 
death, no part of the residuary estate of the (n.s.) 279 ; 5 W. E. 301. 

testator, including the bank shares, would come Under a settlement in 1812, C, became tenant 
to the person for the time being holding the for life of freehold estates, with remainder to his- 
title, contrary to the testator’s supposed inten- first and other sons in tail male ; reunainder to 
tion, the testator’s wife, as to her life interest Gr. for life ; remainder to her first and other sons 
in the bank shares, the co-heiresses as to their in tail male ; remainder to J. for life ; remainder 
respective interests in the residuary estate, in- to his son F. in tail male. On the 3rd December., 
eluding the bank shares, and the defendant as to 1850, C. and F. executed a disentailing deed, and 
his contingent interest in such residuary estate, resettled the estates. By another deed of the 
assigned their interests to trustees upon trust same date, F., for valuable coijsideration, charged 
(inter alia), (clause 1) subject to the testator’s the settled estates with 20,OOOZ. for the use of G.,, 
wife’s life interest to pay out of the income of payable with interest at the expiration of twelve 
the settled propeity during her life an annuity calendar months from the day on w' hich the 
of 15,000/. to the defendant for life; and limitations to 0. and G. for their lives and their 
(clause 2) after her death, and until certain sons in tail male, or the last of such limitations., 
claims were satisfied, and trusts for accurnula- should fail. On the 3Lst December, C., by a 
tion had ceased, “to continue to pay the said deed of settlement, assigned the 20,000/. to» 
annuity of 15,0d0Z.” to the person for the time trustees, as to 14,OOOZ. for his adopted son, and 
being holding the title for his life. On the as to 6,000Z, for his adopted daughter. 0. died 
death of the testator’s wife the co-helresses, in February, 1857, without legitimate issue ; and 
who sarvived her, paid legacy dutj" at the rate G. died in November, 1857, without issue, where- 
of three per cent, upon the \vhole of the tes- upon the adopted childi’en of C. became benefit 
tutor’s residuary estate, including the hank cially entitled to the 14,O00Z. and 6.000Z. : — Held,, 
shares. Upon an information by the crown that the disposition of the 20,000Z, by the deed! 
claiming succession duty at the rate of 6^ per of settlement created a succession, and that duty 
cent, from the defendant in respect of the was payable at the rate of lOZ. per cent. Att.^ 
annuity to wdiich he became entitled under Qen.y, Teherton^I H. & K. 306; 30 L. J., 
clause 2 of the deed upon the death of the tes- 333 ; 7 Jur. (n.s.) 1250 ; 6 L. T. 451. 
tator’s wife : — Held, that the annuity granted In 1885, estates w^hich had been settled on S- 
by clause 2, being derived from the estate of for life, with remainder to his first and other' 
the co-heiresses and limited to the person for the sons in tail male, w^ere conveyed to such uses 
time being holding the title, was not the same as S. and his eldest son, C., should appoint, 
annuity as the annuity granted by clause 1, In 1857 by deed of appointment S. and 0. 
which w^as derived from the life estate of the appointed that certain of the estates should 
testator’s wife and limited to the defendant, go to trustees upon trust in case E., the third 
but was a new^ annuity, as to w’hich upon her son of S., should survive him, to raise 20,OOOZ. for 
death a new^ succession was conferred upon the E. In 1860 'S, and G. further appointed that in 
defendant, to which, therefore, the defendant ah event (which happened) the 2D,OOOZ. should 
had not become entitled by alienation, “not be raised and: paid to E., whether he survived S. . 
conferring a new succession ” within the mean- or not 0. died a bachelor in 1866, and S. died 
s. 15 of the Succession Duty Act, 1853 ;■ ifi; 1S6S, i-rHeld, that there was a new succes- 
that the legacy duty paid by the co-beiresses sion, and not a succession “ v^ted by alienation 
not ,beihg ip respect of this succession, : ot:;titte.>uo5t conferring, a new. succession.” within 
we was pot within the exemption and that 1* was - 

"i , .'y ^ y .7-' / . 
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liablo lo ]>ay duty under s. 2. as upon a succession i should slic 
from C, as predecessor. AU.-Cileit. v. Ced'd, :t!) trusts over 
h. J., Ex. 21)1 ; L. K. 5 Ex. 2(i3 ; 2S L. T. 20 ; li.aviiis 
IS W. R. 94U. eutitk 

Upon jin information to recover succession i missio 


should slie survive the husband, witli the usual 
trusts over for her children. 'dhe husband 
liaving died and the widov^ having becfniie 
entitled to the income of the said sum, the com- 
missioners claimed payment of succession duty 


duty, payable in respect of the succession of U. j under ll.i k 17 Yict. c. 51, as a succession derived 
to 2,(K)OZ. derived from W, F. as predecessor, a I from the father-in-law as the predecessor: — 
special verdict was found, which statcfl that J. i Ideid, that the father-in-law. and not the liusband, 
T. tlied intestate, leaving \Y. F.his brother ; and j was the ‘-predecessor” or settlor, and that sne- 
A. the wife of J. H. S., claimed to be a daughter j cession duty was therefore payable. Att.~ Gen. 
of a sister of J. P. : that bv indenture, reciting v. Maule, 56 L. T. 61 i. 


of a sister of J. P. ; that bv indenture, reciting v. Maule, 5(5 L. T. 611. 

that af a.lmmistration ba.l been granted Alienation of Reversionary Property.! _ A 

i,, W. Ih,.an( in order to testatrix I,r ^vill, made in 1S39. dovised re.d 

d.flerance.s which might arise tonchi g my sha e ■ - 

vyhich .J.H b <,r A. fe. m ght be .‘omihidcrman in foe. and died in 1841. The 

the personal eflects of ‘ remainderman, a cousin of the testatrix, died in 

and agreed on having a general release irom ^o-a i • • ^ i j 

•J. If. 8. and A. S., to transfer 30,00(1/., to be 18)0, having previously sold his reveision in fee 

settled upon tni.sts for 3. H. S. and A. S., an.l r'' A 

the childloi. of their marriage, to which proposal ’’‘'I f 

-J. H. S. and A. S. had consented and agreed : .sueces.sor 

tliat 30,000/. had boon directed to be tr.ausferrad ^ycfsion Duty 4ct, Ibo.s, ss. 2, 2,, 

to trustees by W. P., and that 3. H. S. and A. S. W succession duty upon the 

had that dayWciited a general release to W. 1>. 


A. S., to transfer 30,00(1/., to be previoipy sold his reveision in fee 

:.rii.sts for 3. H. S. and A. S., an.l ^ coiporation. The tenant tor life uied m 
.. X, ; J.,. 18/2 ; — Held, that the corporation, nnoii the 


•of all claims agairust him as administrator of J. P, 
nr otherwise ; and it was declared that B. and O. 
should stand possessed of the 30,000/. in trust to 


! full value. Soli eltor- General v. Laiu lieeer- 
mimry Interest Soeicty, *12 L. J., Ex. 146 ; L. E, 
8 Ex. 233 ; 28 L. T. 769 ; 21 W. E. 854. 

A. devised his real estate to hi.s wife for life, 


pav Iho iaterlst to J. H. S. for life, and after his mnamdei^n fee to K a stranger in blood. 

Se^th to A. S. for her life, and after the death of ^testate before the statute ip wite 

the survivor, if there shoAld bo an only child, in “fter the oommeiioeinent of that act, when 
trust for such child, and if there shoid be two hen'-at-law of R. became benehcially eiihded 
or more children, in trust for such children in ™ possession to the property so devisep-Held, 
such shares as J. H. S. and A. S. or the survivor pf ^ 

■should aprioint ; and in ease no child should live the disposition made by the 11111 of 

to attain a vested interest, in trust for the .sur- testator, meaning of s. l.e, and 


vivor of J. H. 8. and A. S. absolutely. Coji- 
temporaiieously with the indenture a release was 
•rexecuted by J. H. S. and A. S. to W. P. There 
were ten children of the marriage, and J. H. S. 
■and A. tS., having appointed 2,000/. to E., one of 
such children, J, H. 8. and A. 8. died in or before 
March, 1854 : — ^Pleld, that the defendant was 
eu titled to judgment, because it could not be in- 


consequently that he w-as chargeable with 10/. 
per* cent, duty, being at the same rate at which 
E. would have been chargeable. Att.-Gen. \\ 
Rushton. 2 H. & C. 812 ; 33 L. J., Ex. 184 ; 0 
L. T. 882. 

“ By alienation or by any title not conferring 
a new- succession,” in s. 15 of the Succession 
Duty Act, 1853, means either by alienation or by 


When a settlement contains a power of appoint- * . - 

ment in some one other than the settlor, and the , 8ettlemeiit after the succession^ duty act: 
•exorcise of the power transfers the propert}^ remainder ni tee. A. and 

from the settlor to some one else, the donee their estates tor money to 0, in fee, 

•of such a power is the predecessor of the having devised to D. in fee. D. pays 

appointee. Hamsauj In 7 * 5 , 30 Beav. 75; 30 succession from C., and then sells. 

L, J., Oh. 849 ; 7 dur. fes.) 1225 ; 5 L. T. 166 ; succession duty will be 

^ W R 910 payable than has already been paid by D. XI). 

husband and not the wife was the predecessor, Tv.y.-,b]p U-> a/ it 

and that 10/. per cent, succession duty was pay- , <> ‘w b ggo ' ^ -b 

able. 11. I t ,..c ... ^ . 


On A.’s death no more succession duty will be 
payable than has already been paid by D. Ih. 

liability to Pay I)uty.]-~As between a 


pajmble in respect of it. Coo2)€r v. Trciohj, 28 
Beav. 194 ; 8 W. R. 299. 


i' ’S 




Ai indeature of marriage settlement recited Lj/S tf 

that the father of the intended husband agreed v°“. ™fT' 

to sidvaTicp anf] oi w to bia qati tliA enm a-p ft 0007 oianccb . Held, that as between him an<l. the 

whlorw^ to be «n^d ire the e7e^t of the succession duty ought to be borne 

marriage not taking place. It was further re- amimw 7’ 

<iited that it was agreed between, all the parties Hf? co ’ t 

to the deed that certain persons . (as trLees) w f 

should stand possessed of the sum upon trust for • • 

the.father until the' intended marriage should be Sale subject to leases— -Increased Value. ] 

, , /solemnised ; and_’ if not solemnised before a —Lands subject to leases at ground rents was 

;:.,;,.C^tein day therein named to transfer the same sold subject to leases, but free from incum* 

te the fatherj and from and after ,tbe. solemnisa- brances, the contract making no provision, as to 
. tion of the marriage upon / trust' to pay the the payment of succession duty Held, that the 
I w ‘the husband and succession duty payable in respect 'Of the in- - 

the wife, creased walue of the property on the determina- 


liE^ Ei:^hESuccesskm. TJtitjj, 


I'^OU fit l|j(3 , nq rmnTif .. f t- . , 

in mjmrdnnro ^ ^ "‘Vritin^^ rtii.l after lla* 

gillpiSiippi3£g|i 

Extiuetio. of C.arge«-Bower.l_A testnto.. I 

'ils.-l, n foi' the tenofit of I'fiirif *''>■ iif'e i'ei-tioiis of 'rliu tni^ 

PliiiiiiisifStii 

fSsiiifsBIiiiii 

. I.E^^E]aA^IO^ OJ? toxEEBST TO Setteoe. K.rji marriage settfejncnt a sam of money 
the Succession Duty Act of come' ?nie"\.Sr W t'f *''"1/° 

;Sf”£3s 

fPsssHiil^ 

tonJ : ^;^eH ;irt\ho I "• Bo.-A Fibe 

S^limmrn 

iWSiipa 

-^. .-6<ao V. post, cols. 272. 278. ’ within the meaJiinprf"! 2 '”nt 'm'Tf 

8 . Acceleeation oe SrrccEssiOK. Mein 


U.1.C ouuUjBSSIOK. 

Succession Duf.y^lc't' mf CIf^&T7^’tot”c°^r*-tt^ — Purelase ''—Bv 
ao'^dmtcdbyth^‘‘’ ‘'7 shall be of ^vhHf Y ■^sllffl^^ leaseholds fo^'live^ 

njauiage Bettiemenfc the trust funds were setSpI persons entitled under 

PSi^liifeiS*3l 
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j3ayiTierit;, and discharge (so Sir as* same ; woiiMi 
'exteiKl) ' of iriciinibraiices alfeetlng’ laricls broiigEt: 
iii to settlement by B. and ^ his fat;her, G'., aa{i';,over 
which a jointuring power miS' reserved to ' them 
iii favour of A., which thej exercised to its' full, 
extent aiid.by, the said settlement A. was; gi'ven; 
{I life interest, after lb’s death, in a sum of 4,n00Z,,, 
brought ' into, settlement; by C. ■ In • the event 
(wdiich .happened) 'of th ere being no issue; of ; ^ th C’' 
marriage,' I)., who . was' a grandsoii, of ' C., but ;a... 
stranger in blood to A., became tenant iii tail of ; 
the settled lands, ' and: barred .the' entail ; , and': 
resettled them. A, survived B., and on her 
death the r>,0u0Z. was ap])lied towards discharg- 
ing incumbrances upon the settled lands : — Heldy 
that A. was a predecessor of I), within the 
meaniTig of the Bucccssion Duty Act, 185.H, and 
that duty at 10 per cent, was payable by I), in 
respect of his succession to this sum : — Heldy. 
also, that, assuming the lands to be of greater' 
value than the incumbrances, tlie trust of the' 
5, 000 A was a trust of personal property in favour 
(so far as applied in discharge of incnmlnnnces)' 
of D. as a volunteer within the acts, 44 Viet, 
c. '12, s, SB, and 52: Viet. .c. 7, s. 11. JM- Gen, v„. 

Insurance Policy Effected by Customs | rovFX-iXT to Pay Money ok Bfath 

Officer.] — Bucccssion duty is payable on money | Moxly ox heath.. 

due lo im appointee of "a policy of insuriince a covenant by A. to pay to trustees of fr 
eilected by an officer of customs under an act ot settlement within twelve months after bis death' 
parliament, ah hough his power of appointment the sum of lO.OOOZ. free from all deductions, 
is not unqualified, and the fund does not whatsoever, is satistied by the ]>ayment by his 
eAfttusive]}" arise from the payments ot the executors of n sum of that precise amount,, 
subscribers, and the whole is under the regula- Arithout any provision being made for the dis- 
tion of the act. AH.-Gen. v. Abdij, 1 li. h 0. charge of succession duty. Hiqqvns, In\ re, I)aq 
201) ; 32 L. J., Ex. 9 ; 8 Jiir. (N.S.) 798 ; G L. T. 55 L. J., Ch. 235 ; 3,1 Cln D. 112 ; 51 

750, ;L. T. 199 ;■ 34 W. R. 81—0. A. 

Toatine.]-.! tontine is a contract for ! SuccessioD. 

valac, £!ii<l tliciifore within the excel, tions ot' j chargeable on the 

B. 17. OUMA V. PreiiUm, iJ De G. F. & J. S'IS ; i s^wcessor i.s payable by the trustees ot tliesettle- 
»1 L. .T.. Ch. 25G ; 8 Jnr. (N.s.) 107 ; .5 L. T. (iSO ; ! tbe eseontors of the covenantor. 

lOVbK.257. •• A .0 m 

An intoresb accruing immediately under a 
iontiue does not create the relation of p,e J 

deeossorand successor, so as to make succession adnunisn atois aftei his death uonld tiansfe] 
duty payable in respect of the accrued interest. and certain shares into the 

jl/ names of trustees, and by another deal of the- 

V'here a father subscribed to a tontine in the that the trustees should 

names of three of his children, two of whom died possessed^ of the stock and shares upon 

before the time ajipointed for the commence- tor certain charitable purposes. By a 

meiit of the act, but the third survived it : — subsequent deed he covenanted that he, or his 
Held, in the absence of evidence to the contrary, or admimstrators al ter Ins deaths 

that such surviyingchiid took, not by succession, transfer a further amount of bmik tt.ock 

but in its own right, by way of advancement, names of the trustees, and declared tliat 

and that no duty was payable in respect thereof. ^ should «ls,nd possessed of it on tlie same 


tinguished. J)e lleeh'berg v. Beef on, 
Ch.'llWO ; 38 Ch. D. 192*; 59 L. T. 50 


Fund Payable to Life Insurance Office.] 

— A subscribdr to the customs annuity and 
benevohait fund — established by 50 Geo. 3, 
c. 73, constituting a fund in the nature of an 
insurance fund, out of which a sum becomes 
payable on the death of a subsc.riber, according 
to' roles made under the authority of the act, 
under wliich one-third goes to the widow of the 
subscriber, and the remainder to liis eliilflrim, 
rchitiv(‘S, nr appointees, otiier than relative.s, 
nominated witli the consent of the directors— 
a])pointed part of the fund to which he would 
lie entitled on his death to the trustees of a life 
in'^umnee society by way of mortgage. The 
.subscriber’s family disputed the validity of the 
appointment, but it having been decided to be 
yali< I, succession duty vvas claimed by the crown 
at the rate of 10 per cent. : — Held, that the part 
of the fund which was payable to the life 
insurance office was not liable to succession 
dut,y. Mmdemi, In re, 44 L. J., Ch. 145 ; L, R. 
19 Eq. 274 : 32 L. T. 632 ; 23 W. R. 206. 
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])c L-it>ee)j V. Lihind JlaroHMe Ct)mntmlorm\^, EdaUn, htre^War^mr to Steel, \ 

89 L. J., Ex. 78 L. il. 5 Ex. 102 ; 22 L. T.28l) ; ; 17 Cli. D. 711 ; 45 L. T. 87 ; 29 W. ii. 72(1 


IS \r. IL 48S~-Ex. Gli, 


Instalments 


13. /G13G1/J5..T7. 
a Coatlaaiag- C 


I Estate Vested in Beyisoe to give Title to Piir- 
I cliaser.] — Whore trustees i’or saic luitier a will, 
! who have entered into a contract with a pur- 
fhe ! chaser, niKl paid It’gacy <Iuty on the auioiint of 


)!owei* of a renaui iii mil in possession to j the |an\ahuso--mouoy, after vvanis vest the estate 
enhu o> bh m 3 tisat Ite shall hecome com- 1 in the person to whe-.m (sabjec; to tlie trust) the 

puti.‘{j’. to dis[to;.,eby will of a cuntinin'ng inter(’,st j Jand is devisf'd, whereby lie becomes tlio proptr 
in tiri entailed ),)ropt:r!y, is incitlcat, to the estate ! party to convey, such legacy duly is properly 
wljicit sucIl rennut icikcs under the Insiriunent | prdd, and no new contract is created whereby 
cnadii'E the caitaiJ ,* and ii: he exercises the succession duty becannes payable. Thnee {EhA) 
powm', he inu>t bo treated for the purpose of v, L leh field {Earl), ?i{) L. J., Ch. B13 ; L. K. 2 
snceessir)U duty as if lie had succeeded to siicli Ch. 155 ; 16 L. T. 186; 15 W. R 323. 
enlaru'f'd estate ; and [iny instalments of succes- 

simi <hny ilnir may be unpaid at his decease will Omission to Pay by Trustees — Interest — 
b-x-oaie a continuing c.haru’c on the property in Liability.]— Real and personal estate was given 
the hands of ins successor or other owner for the by will to A. and B. to permit X. to receive the 
time being. Lilfurd- {Lord)Y,A.U.-Gm.'dt\li.d.,i income during his life, remainder to the use of 
' Ex. 116; L. II. 2 H, L.63; 16 L. T. 184; 15 an infant. (3ii the death of X. leaving ids 
W', R. 505. widow and the infant otherwise urujrovided for, 

]{> he, 17 Viefc. c. 57, s, 21. by which instalments, the court made an order for the payment of the 
nc>t become due at the deal il of a successor, cease whole income of the property for her raainteii- 
to be payable, "except in the. case of a succe.ssor mice, to the widow, by A. and B. Shortly after- 
who shall iiavo i;)eeri competent to dispo.se, by wiirds the circiimstaiice.s of the widow improved, 
will, of a continuing intere.st,” refers to the but A. and B., till the death of B„ in 1851, and 
quantity of interest, and not to the personal after that event A. alone still paid the gross 
capacity of the iiidividual. Att.-Gek, v. llallett, income (without ever paying succession duty) tO' 
2 H. 5: X. 368 ; 27 L. J., Ex. 89. the widow during the minority of the child. 

A ])orson, therefore, becoming entitled to the The cln'ld attained twenty-one in 1873, married, 
di.spo, sable interest of a successor, who, being and sought to charge A. ,and the estate of B. 
insane tu* a feme covert, dies inte.stato beforo all with the amount paitl for siicce.ssion duty, with 
or any of the instalments of succession are I'lny- interest : — Held, that they were liable for suc- 
able, is liable to the payment of such instalments, cession dutv, but not for interest. Btemn 
Ih. ' V. Smith, 46 L. J., CIi. 866. 

Tlie widow, in 1863, mariied J. W., who died 
ByBeversioner — Eight to Eopayment.] — When in 1872. On the 7th May, 1874, she married 
a |,)erson absolutely eatitle«l to a reversionary R. W. Y. soiiglit to charge J. W.ts estate, Yds 
interest in ]3ersonalty settled it on the usual separate e, state, if aii^q and R. W. in the same 
trusts of a marriage settlement, and, on the re- way : — Held, first, that J. W.’s liability in 
version falling in, p;iid the whole of the succe.s- respect as well of his wife’s receipt of income, 
sion duty, wdiich had become payable thereon, from 1861 to 1863, as of her accountability for 
out of bis own moneys : — Held, that, having succession duty, terminated with the coverture. 
regard to s. 32 of the Succession Duty Act (16 A Held, secondly that R. W. was similarly pro- 
17 Viet. c. 51), he w-as entitled to be recouped tectedby.s. 12 of the Married Woman's Property 
out of the corpus of the settled fund. Cnddon v. Act, 1870. Ih, 

Cndahu, 46 L. J., Ch. 257 ; 4 Ch. D. 583 ; 25 

W. lb 341. Jointress-Liability of Estate.]-— By a mar- 

riage settlement made in 1822, B. and A. ('father 
Sale of Settled Eealty— Power in Settlement.] and son), in pursuance of a joint power \)t ap- 
— Estates .subject to a jointure rent-charge were pointment in them vested, 'limited two rent- 
settled subject to a power of sale, with trusts for charges to the wife of C., if .she survived her 
re-investment of the purchase-money in lands to husband (which event happened); and it w“as 
be settled to the like uses, and -were sold under provided that the rent-charges should be in lieu 
the })ower of sale : — Held, that the charge of of dower, thirds, and freebench, and shonld be 
succession duty that would become payable on payable without any deduction or abatement 
the extinction of the jointure, was shifted by whatsoever on account or in respect of any 
B. 42 from the lands sold to the purchase-money, ta.xes, charge.s, impositions, or as.ses 3 ments already 
and the lands on. which, it might he re-invested, imposed .or charged, or to be thereafter imposed 
and therefore the purchaser was not entitled to or charged upon the liei-editaments or upon, the 
require it to be paid for. Ewrfdale v. Mmdows, jointure ; and for the purpose of better securing 
40 L. J.,^ Ch. 140 ; L, R. 6 Ch. 501 ; 24 L. T. the same, certain hereditaments were demised 
113. .Miming 18 W. R. 310. for a term of years, upon trust in case the rent- 

charge should fall into arrear, to raise and pay 

Under Settled Estates Act, 18*77.] — ^The the same, with ail costs, charges, and expenses 

, effect of a sale by the court under the powers which 'shpuid be sustained by reason of the non- 
conferred by the Settled Estates xict, 1877, of ’ payment thereof, or otherwise in relation thereto, 
any settled estates, is, by the operation of s. 22 ,Tlie husband died in 1856 'Held, that succes- 


■Duty Act, 1853, the duty is shifted from the land & S. - 306 ; 3 X. R. 16 ; 33 L. J., Oh. 1 ; 9 Jur. 

sold 'to the purchase-money - or its inv^tmentsp L,T,;353p 12.;\Y,,|^l'28. 

and the land in. the hands of a nurchaser is freed that, the .mintrpsia was 


'.C /' vbr iCyv'A’;, 

il) .'rt/V i f „ f , , A, . ^ ,1, , . *\ . . J . 
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therefore, a charge upon the 


Fund in Court.] — Where an application is 
mafle for payment ont of the court of chancery of 
a sum of money on which duty will afterwards 
"become payable for succession duty, the court 
will recommend the petitioner to commute the 
duty. JJatleij y. Timlnll^ 18 Jur. 608 ; 2 Erp 
538; 2 W. Ill 129. 

Fund set Apart for.]- — A fund vset apart the 
testator for the payment of the legacy and 
succession duty, ‘Mn consequence of his death,*’ 
is liable to pay the duty upon every successi(m 
which occurs upon his death, and not merely 
u]jon those successions which are created by his 
will. Powlett (Lord) v. Hood, 35 Beav. 234 ; 12 
Jur. (J?-,s,) 85 ; 13 L. T. 783 ; 14 W. B. 298. 

A tenant for life directed his executors to pay, 
out of a particular fund, his x)ecuniary legacies 
and annuities, ‘‘and the legacy and succession 
duty ])ayal>ie for the same or in consequence of 
his death'’ : — Held, that the succession duty 
Xmj'able by the next remainderman, under a 
prior settlement and in respect of family estates 
not devised, was charged on the fund. Ih. 

ih, being entitled to 3,500L, surrenders his 
Interest to his son, who would be entitled to it at 
his death under a trust deed ; and on j)etition 
presented by father and son, under the 16 & 17 
Viet. c. 51, ss. 15 and 53, that the court should 
provide 1^. percent, to answer succession duty : — 
Held, that inasmuch as the sum was stock," and 
not money, 11, 10.9. per cent, must be set apart, 
witli a perscsnal undertaking of the son to pay 
the money. Bade)} v. Thuhil, 2 Eq. Bep. 538^; 
18 Jur, 668 ; 2 W. k 129. 


Incidence of Duty.] — The stamp duty payable 
under s. 27 of the Customs and Inland Be venue 
Act, 1881, and the estate duty payable under s. 
of the Customs and Inland Be venue Act, 1889, 
must bo borne entirely by the general residuary 
X)ersonal estate, and are not j^ayable in part out 
of property .spociiically given, unless the general 
residuarv personal estate is not sufficient. Oroft, 
In re, heifne v. Croft ([1892] 1 Ch. 652), dis- 
tinguished. Bourne, In re, Martin v. Martin, 

L. J., Ch. 69 ; [1893] 1 Ch, 188 ; 3 E. 62 : 67 
L. T. 586 ; -11 W. B. 70. 

A testatrix devised her house at M. to trustees 
in trust for E. for life with remainders to his 
children in tail, and then devised all the residue 
of her real and personal property to her trustees 
upon trust for conversion and to pay all legacy 
and succession duty payable upon the legacies 
aiid annuities given by her will and then to 
invest the surplus in land and long leaseholds, 
such residue when invested to be impressed with 
the character of real estate and to be held by the 
trustees upon the same txaists as those declared 
.concerning her house at M. : — Held, that succes- 
sion duty in respect of the life interest of E. was 
not payable out of. the residuary estate. King's 
^Trusts, In re, 29 L. E,, Ir. 401. 

Appointment— Stoek Sufficient to Eaise 

ISTet SumJ^]— The donee of ,a power of appoint- 
ment’ under a settlenient vappointed.that “so 
of tl^e stocl0,furids,$harie8,, and* securities ” 
t tn the sat%meutJ^a^^8haiJ-‘be sufficient 
Xw#l,,^;’Shonld thenoe- 
of 

tr,, 


the succession duty on the sum appointed ])aid 
out of the fimfls remniiiing iinap})ointc<]. Banlis 

V. Bralt/iwaite (32 L. J., Ch. 35) questioned. 
i^mmders, In re, tiavnders v. Gore, 67 L. J., Ch. 
55 ; [1898] 1 Ch. 1 7 ; 77 L. T. 450—0. A. Re- 
versing 45 W. B. 456. 

Proof of Payment.]' — A certificate from tlie 
inland revenue office, that the duty is ipaid in 
res})ect of the land coiitraidcd to be sold, dis- 
charges a X)urchaser, ami no particular form of 
certificate can be required by u purchaser. ILmr 
(Bari) V. Ltelifeld (Bari), 35 Beav. 370 ; L. B. 
1 Eq. 6-11 ; 14 W. B. 468. Affirmed. 36 L. J., 
Ch. 313 ; L. B. 2 Oh. 155 ; 16 L. T. 436 ; 15 

W. R. 323. 

Costs.] — Costs of trustees of rendering the 
nccessaiy accounts for tlie purpose of ]>aying the 
succession duty in respect or a life estate, arc 
payable by the tenant for life. Coidetj (Bari) 
V. Wellesleg, 35 Beav. 042. 

Onus of Proof — Seale.] — Where the crown has 
made out a prim a facie case to duly at a i>nr- 
ticnlar rate, if events have hajxpened by wffiich 
the duty would be less, the onus of proof is on 
those sought to be charged. Solicif or- General v. 
Law Berersionary Interest Soeiela, 42 L, J., Ex. 
116; L. B. SEx. 233; 28 L. T. 769 ; 21 W. R. 
854. . . 


When Legacy Duty Paid on Purehase-Money.] 
— ^A pei’son devised real estate to trustees by sale 
or mortgage to raise a certain sum of money, 
and subject thereto for his son. The trustees 
sold the estate by auction in lots, and L. becarne 
the purchaser of two of the lots. Bending the 
investigation of tlie title, the required sum was 
received out of the jmrehase-money of the other 
lots. The commissioners having charged and 
received legacy duty in respect of the purchase- 
money of the lots sold to L, : — Held, that the 
lots were protected by s. IS from any charge for 
succession duty. llowe (Earl) v. Liehiield 
(Earl), 36 L. J., Ch. 313 ; L. B. 2 Ch. 155: 16 
L. T. 436 ; 15 W. B. 323. 

The payment of legacy duty under 36 Geo. 3, 
c. 52, s. ] 8, did not exempt the appointees from 
succession duty, since their succession did not 
come within the exemption granted by s. 18 of : 
the Succession Duty Act, 1853, to persons already 
charged with legacy duty “ in respect of the 
same acquisition of the same xmoperty.” Att,- 
Ge%, V. Mitolie.tt, 50 L. J., Q. B. 106 ; 6 Q. B. D. 
548 ; 44 L. T. '580 ; 29' W. R. 683 ; 45 J. P, 
618, 

The exemption in the 16 & 17 Tiet. c. 51 (Suc- 
cessioxi Duty Act), s. 18, which enacts, that no 
duty shall bo payable “ by any person in resjject 
of a succession wffio, if the same were a legacy 
bequeathed to him by the predecessor, would be 
exempted from the payment of duty in respect 
thereof under the legacy duty acts,” applies 
only to exemptions expressly provided for by 
those acts. Aft,- Gen, v. Eitxjohn, 2 H. &: H. 465 ; 
27 L. J., Ex. 79 ; 5 W. B. 876. 

H., who died in 2803, bequeathed a sum in 
trust for his daughter A. for life, and after her 
death in tiust for her children. A. died after 
the 29th of Hay, 1853, when the sucoCBsion 
duty act (which Includes every past or future 
disposition of property) came into operation ; — 
— jHeld, that although by reason of the testator’s 
death before the passing, in 1805, of the 45 Oeo. 3, 
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c. 2-^, which fiE'f impfNHl a dufi' on legacies bj’ Incumbrances Created or Incurred by Suc- 
pnrenrs if. (‘hildron. or <lescc]jd;nits of cliildren cessor — Sinking iFund.] — A. devised ccrl-uin 
no <iuty would have been paytible on the beqiiost landed estates to trustees fora tenu of years, 
a- a leeney, it was not exempted from duty and subject tbeivlo upon divers limilat ions, of 
W'itliin tlio meaning of the provision of s. IS of which the foliowing alone took effecr, xiz. : to .!>. 
iiie sricces^iun dmy atu : the exoiuption there, for life, remainder to C. for life, i’CinaimleiMO D. 
if applicable at rdi. a]»j)lying to cx]u‘ess exemp- in tail. Tlie trusts u£ llietei-iii were, out of the 
tioiis ijt rile iegiiey duty acts in favour of gifts rents and pro ills, to kecjMiown the interest oii 
to lms])aar{s m id, wives, to the royal family, and the debts, cljarges, ami inciinibrance.s affecting 
to certain charities. I/t. the said estates and to raise out of the rents and 

profits IbOtlO/. yearly, to be applied as ami 

c. ALLOWA.VrKS AXIJ EXIlMPriOXS. pH<'l huvu gen tUurebv 

acciimnlated ni the dis(diarge oi the juaricipal 
Eeal Property — Income-Tax and Expenses.] — moneys due in respect of the said debts, cliarges, 
Jn ealcularirig the value, of ati assessment, the and incunibrances, an<l rtf such portion of the 
commissiomws are nor tc* allow tleductions on testator's sim|.)le contract debt.s as -were by hi.s 
account t.if inctjine-tax uj.on real property, or on will directed to be paid <,uit of hi.s real estate, in 
stoc.k the prcKhicc of j-eal properly, nor for tlio case lus personal estate .should be insufficient, 
co.sis of collect. ing rents of real property during (Tpon A.’s death in 1841, B. went into })osses.siQri, 
a te!Dpoi‘a.i’y absence of r he ow nei’ abroad. Mices-, of the estates, as tenant for life, and by a <Iecree 
J/mre, H I-L’a K. 711) ; 2s L. J., Ex. 4(1; 4 Jur. made in a chancery suit irisrituted by the 
(Nks.) 1M:J. 8. 1*., Att.-(a‘n. Y. Lortmi {Lord), trustees of the will against Lb and others, .B. was 

5 L. T. 122 ; 11 Ir. 0. L. IL 429. directed to invest the siu-phis rents, after pay- 

■When liind.s arc loft to trustec.s, to expend nient of interest and other uutg'oii.ig's. in per 
certain sums in keeping the land in a proper cent, stock (not exceeding 3,^00?. yearly), and 
state, with salarie,s to servants, Ac., and the transfer the same from time to time to the crctlit 
residue to a benedciai de\'isee, the succc.s.sion of the cause. B. died in 1855, and a, similar 
duty, whether paid by the trustees or the decretal order was made as to 0., the next tenant 
beneiicial devisee, cannot be piaid with an for life, in a supplemental suit, to which C. and 
al.l(.twance foj' these outgoings. Coiolct/.s^ Suceo.'t- D., the next reinaindernien in tail, were parties. 
fdoH {Eu }'['), In rt‘. 4 11. A. C. 4:7G; 85 L. J., Ex. Several investments and transfers were made 
177 ; E. li. 1 Ex. 288 ; 12 Jur. (X.s.) 607 ; 1,4 pursuant to the said orders, and the sinking 

L. T. GOB ; 14 W. E. 8B6. fund so formed was accumulated in arjcordance 

jWvith the directions in A.’s \viil lip to I 8G8, when 
Incumbraiices — Eent-Cbarge Payable by Son 0. and D. barred the entail, and limited the 
Tenant in Tail.] — In 180B estates were settled lands to such uses as they should jointly appoint ; 
to the use of B. for life, wdth remainder to his and C. ami .D. afterwards raiseih upon mortgage 
lirst son tail male. In lilay. 182)), B. and his of the said laruls, a sum of 40,000/., which, with 
■first son suffered a recovery, and conveyecl the the exception of 4, .100/., part thereof, wirich was 
e.sta.te,s to the nsG of P. for life, with remainder transferred to the credit of the chancery cause 
to the use that the wife of P., in case she should in respect of the sinking fund, was pa.Id to C., to 
survive him, shonid yeai’h" receive, during her recoup him for i.iayments made for die benefit 
life, a rent of 1,000/., with remainder to such of the estate, inciuding the reliuilding of the 
uses and subject to .sucli, charges as P. and his mansion-house and other jvermaTient irn];iroY( 3 - 
son should appoint, and in default of appoint- uients, adding to their letting value ; and the 
nient to the use of the sou for life, with remainder lands were re.settled to the use of 0. for life, 
to his first and other sons in tail male. In remainder to D. for life, with d.l vers remainders 
December, 1820, P. arnl his son, in execution of over, subject to a trust term to raise 25.000/., 
the power, appointed the e^tate.s to such uses, and when required by C. and ,D. and to apply the 
subject to such charge-^, as they during their same as they should direct. C. theiiceforward 
joint live.s should appoint; and in default of ceased to keep up the sinking fund, until 1877, 
appointment to the son for life, with remainder when thearrears thercfif amounted to 42,o00/,, and 
over. Subsequently P. and his son, in exercise an agreement was made between C. and D. pro- 
of the power, mortgaged the esintes for money viding, amongst other ihings, that the 25,000/, so 
lent to them, and for the rcqia^’ment of wdiieh charged by the resettlement should be released 
they jointly and severally covenanted. They also to the extent of 20,000/., such release to be 
moi’tgaged the estate for a debt; due from P., taken in discharge of O.’s liability in respect 
and for the repayment of wdiich he alone of the sinking fund up to 20th January, 1S7S, 
covenanted. They also charged the estates with that certain sums then standing to the credit 
an annuity for the grandson of P., during his life of the fund should be. forthwith applied in 
and the life of B. and his son, or the survivor discharge of incumbrances ahiecting the inherit- 

Held, first, that on ihcfleath of P. his son was, ance, and the sinking fund shouH be thence- 

entitlcJ, on estimating the value of his succession, forward regularly kept up by G. This agree- 
to an allowance in respect of the rent-charge ment- was sanctioned by the court, subject to 
during the life of the wife of P., inasmuch as she the addition of certain further provisions, and 
was chargeable with duty in respect of it. was carried out by deed. 0. continued to keep up 
Peyton, In re, 7 H. A N. 2(55 ; 31 ,D. J., Ex. 50 the sinking fund till his death in 1883, when .D. 

7 Jur. CNhS.) 921 ; 5 L. T. 313 ; 9 W. K. 838. became .entitled to. the estates. In asses, sing the 
Hell, secondly, that the annuity to the grand-' succession -duty payable by D. the commissioners 
son of P,, and the mortgage debts, were inctim- of inland revenue disallowed from the list of 
brances on the succession created by the so.n, and incumbrances which 1). claimed to deduct, 

' not made in execution of a prior special power 4.5^0001,, on ;the ground that incumbrances to 
of appointment within s. 34, and consequently , this extent would have been paid off but for the 
the son was not entitled to any^ allowance in suspTOion of the -sinkiug fund from 18S3 to 
'respeetiibf either of them. v ?/ '■ y .V > « , ■ 1878^ Upon p^ition' by £>. t— Held, that the 
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inciiinbrarces represented by lids snni vrcre not i trustees shciiilil 
created or Incurred by D., within hu K4 of the j and the iutere^^r 
successicfi] duty net, und that he was accord- ?rian‘inee i-^stleniei 
iuely entitled to ihu clediictiun Claimed. OWeiU J'av him for lift’,, w 
(Xtov/), In re, 2d L. ft., Ir. Tih wife ainl eliilfli’ci, 

and the son 

la respect of Beiiaqaished Property.] — A., by setdcmenl deeds, t 
f-etlietneiit <in the JiiniTia,ae of his dau.cli ter v\ i;h iiiercst. ;it ll-j’ee 
.B.. eovennuted to pay tluun ri5U/. a ja^ar dni'in.c mnii the deutli i 
their li\es. provided ibat if Ih. by n {no]i tif tlie -in-etotlcd in tie* e.-. 
death of b. is brother wil bout issue, should eoiue — Ji<-]d. tluit tlie 
iritt) [..ossessiem of eeiTuin e.states. the covenant which ilie saeeesst 
slionld cease, deterinfno, and be voith Jn bSoa, was Ixnind to I'eliit 
B.’s bniher died without issue, ainl Ikvumiv into in i-es|)ect of which 
possos.’-ion of the estate.- : — Held, liiut in a'^.'-es-iii” I anc(.‘ under tiie dn< 
the fluty (dunrsi’eabie. Thwas entitled to an. ali(»w- Le Marchani h 
ancein re-pectof i lie ]fvs (if thcanriuilT. IJirklr- 45 L. J., Ex. 247 : 
ihu'nlfn, Jn re. 1 1 Ex. 452 : 25 L. J., Ex. Id. 24 Vh. It. a58— 0. A 

In 17nG, a testatfir devised freehohl estates to 
bis cotisin K . for life, with renjainder to lb ISi., 
eldest son of N., for life, with remainder to the 
tirst and other son,s fif It. N. in tail male. In 
1841. h. iM. (bein,^ tenant for life in possession), 
and ills son (being tenant in tail in reniainder), 
executed a disentailing deed, wlict'cby they 
limited the estates, subject and without pre- 
judice to the life estate of Ib N., to such uses as 
iie and hi.s son should ajipoint, and in default of 
such a]3pointment, to such uses as the son, in 
case he survived him, should aj'/point, ami in 
default to him for life, tvith remainder to his 
tir.”?! and <»thcr sons in tail male. Tn 1S50, lb N. 
and his .m)u executed a joint appointment, wheie- 
by they limited the estate to such uses as R. N. 
and his son should appoint, and in default 
thereof (subject to a rent charge to the son of 
1,200/. a year), to the use of R. IST. for life, tvith 
remainder to the son for life, with rcmaimler to 
his first and othei sons in tail male, Ib N. died 
in 1858 : — Held, that his son was entitled to an 
allowance in respect of the 1,200/. a year, which 
ceased on the death of lb N. IJray'broolio (^Lord^ 
y. 0 H. L. Cas. L50 ; 81 L. J., Ex. 

177 ; 7 Jur. (N.S.) 741 ; 4 L. T. 218 ; 9 W. R. 

601. 

If a tcuian t for life, and his son, the first tenant 
in tail under a will or a pinvious settlement, re- 
settle the estate, and hy such re-settlement an 
annuity, charged upon the estate, is given to the 
SO.T1 during his father’s life, and the father dies 
and the son succeeds to the estate on which the 
annuity is charged, there must be, in calculating 
the succession duty under the succession duty 
act, s. 88, an allowance made to the son in re- 
spect of the amount of the annuity. Inland 
lleremte Chin nnsnimienf y. Uarrlmi, 43 L, J., 

Ex. 138; L. R. 7 H. L. 1 ; 30 L. T. 274; 22 
W. R, 559. 

Whether the resettlement w'as made before or , 
after the saccession duty act came into opera- 
tion miihes no difference, Ih. In what Cases.] — Appointees taldng upon the 

Entailed estates were by a disentailing deed death of the a])pointor are successors to him. 

conveyed to such uses as a father, tenant for life, Chapman's TnisU, Jn 2 H. Sc M. 447 ; 11 Jur. 

and his son, tenant in tail, should jointly appoint, (n.s.) 70S ; 13 L. T. 144. 

By indenture of even date made between the Therefore, appointees liable to legacy duty, 

father, the son, the son% intended wife and and as such exempt from succession duty, 

trustees, the father and- son, under the powers becoming entitled in possessioji to property 
of. the disentailing deed, conveyed the estates to chargeable also with a duty in respect of the 

I y way of mortgage, to secure 20,000b, succession of the appointor to the donor of the 
ther covenanted with the trustees that power, are successors, and liable to one duty only 
so long during , hip life the' 20,000b at the highest rate. Ih. 
naSn to? l5# them in- When an interest in personal propertyiliai heeh 

transmitted befpre it has ripened - !nW' liOJ- 

gj 'Should remain^ ' per ment, it matters not whether r he {uwson originally 

the entiiled died before or after the comm. encement 


' rntm inmnnar,' 
84 L'. T. 152 


Eiity Paid on Letters of Administration.]-— 
A. (lied imeslnlc and without luiving been 
mari’ied. .He was entitled to an inteies't in re- 
v^eisieui cxp.cctarit on his fathers death, in a 
settled fimd. The father, to evhom letters of 
administration of A..’s e>statc were granted, paid 
3 per cent, administration duty under s. 27 of 
the Customs and inland Revenue Act, 1881, 
upon the estimated value of A.'s estate, iiicluding 
the above revei-siomuy intei’est ;■ — Held, that the 
father was exempted by s. 41 of the same act, 
from pmying duty at 1/, pei’ cent, in i-espect of 
A.’s succession to bis father, under s, 10 of the 
Siiccessitm I-hitv Act, 1853. JIaijqartli's 
Ju re, 52 L. J., Ch. 416 ; 22 Ch. H. 545 ; 48 L. T, 
24 ; 31 5V. ib 316. 


d. MODI] OF YAiriMG FliOPiaiTY. 

When Interest of Successor Accrues.] — I’he 
value of property for the purposes of the kieces- 
sion duty is to be ascertoiried at the time when 
the interest of the successor accrues. If the 
property has then no salable value, nor any 
actual or potential annual value, it is not capable 
of being assessed. Neither possible increase nor 
diminution in the value of the pro])erty after the 
siiccess.ioii accrued is dealt with bvlhe act. Ait.- 
Gen. V. Sefton {EarT), 11 H. L. Gas. 257 ; 5 JNb R, 
4 86 ; 12 L T. 242. Affirming 2 H. & C. 362; 
32 L. J., Ex. 230 ; 9 Jur. (K.S.) 1296 ; S L. T. 


Semble, that if the land at the time of succes- 
sion is incapable, in its existing state, of yielding 
any annual income, yet, if it is salable, then 
such property has an annual value, namely, a 
value equal to 3/. per cent, on the salable value 
at the time of succession. Ih. 


e. CUMULATIVE DUTn]S, 
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EE VENUE — Succession Duty. 
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.tf the ^nc<‘,e~sinii diity fiur. only one duty is pay- i bo paid by the donee, and not out of ilie estate 
.able OR any sriot*e'«si\.(H lo siu.'ii piT^jiejdy, wrtether I of the deceased, Fostm% In re. Thonian v. J:\<,s‘fer, 
■oioh duty be lcc>'acy or sucer^sifui (hitjo If the ^ <>0 L. J., Ch. 220; [IS1)7] 1 Oh, 18 1 ; 7(i L, T. 
■duty i> succession duty and the interest has 1 228; 45 W, E. 333, 

Tiassed lliroueh iura-e than one successor, then i 

s. ! 4 the ,Uity i.uyaUe shall be the hi, sliest ; Eelease of Mortgage Debt— fiift of Petsjjnalty 
du!^ vo'iit’d lia\'e been naiil by aiiv of such" sue- i —Covenant to pay Mortgagee Annuity -Benefit 
eessers. If ( he dntv be lesie'v .luiv, tlien undcf : reserved to Donor.J— Uuvine the six inonlhs 
s. is, no siiceessioii iliity of iinv kiiicl is pavabk'. ^ ir tlecroe for foreclosure becoming 

.Iff.-b'c/o r. Lirfjrihilc', -ih 1., ,1.. Ex. 241 :'L. Ji. a.bsolutc, the sou of the mortgagee purchased 
5 i'l. .L. 2h0 ; 24 L. 1’. t-r‘21 ; 20 Vv. LI. 4-7,^. i the equity of redemption from the rnort.qagors, 

A tenant 'ftir life and tiie revw’sioner* in fee by the same deecl the mort\qnqce ivdeasefl the 
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Tinder a, will mortg-ayed their ro.qiective interests, 
u'itlx the n.sual [lOwers of sa.Ie, to the same per- 
sons. 4’iiis jiov'cr of sale was exercised, and the 
transferee of the mortgages became absolutely 
'entitled, and devisSod the estates on trust for sale. 
.Succession duty was paid on the successioii to 
the -vendor, the trausfei'ee of the moi-t gages. On 
,a sale exception was taken by the purchaser to 
the title, on the ground that succession duty was 
payable also on the succession to the original 
testaixxr : — Held, that the duty wars not so pay- 
;ablo. Cooper and Allen, In re. 4<{ L. J,, Ch. 133 ; 
■4 Oh. I). S02 ; 35 L. T. 830 ; 25 tY. E. 301. 

Settlement-Death of Ditimate BeneS- 

■'Claries “before Tenant for Life,] — A. by his will 
.gave to trustees 10,OOOL upon trust for B., then 
the wdfe of 0., and after her ileatli upon trust for 
all her childi’cn who should attain twenty'One. 
B. had seven children ■who attained that age, two 
■of whom, D. and E., died in the lifetime of tlieir 
>fathcr, intestate, whereby their father, C., became 
their next of kin an,d entit.lcd beneficially to the 
'•one seventh sliare of the legacy of lO.OOOZ. ex- 
pectant upon the death of their mother, B. Their 
-..father, C., never took out lettei-s of adminis- 
tration, but himself died in the lifetime of his 
-wi-fe, B., and by his will his surviving children 
became entitled to liis resi<.lua.ry personal estate, 
upon which the sum of 448Z. 10,?. id. was [>aid, 
being at the rate of 1 1. per ce.nt., and was paid 
in respect of the beneficial acquisition of his 
■surviving children of his residuary personal 
■estate, and which included tlic reversionary 
value of llie two seventh pjirts of the legacy <vf 
.lO.OOOZ. to wliicli be was entitled as next of kin 
^of his children I), and E., and in respect of which 
two seventh, parts no legacy or siiecessioii duty 
had been paid by 0. Upon the death of B., F., 
who was one of the executors under the will of 
'C., obtained letters of administration of the 
•estate and effects of D. and B., so as to enable 
“him to give and receive a good discharge for 
ddieir two seventh shares : — Held, that the 
•’.succession duty act did not apply to such a case. 

Cleave, 31 Ij. T. 86. 

V.n. ACCOUNT STAMP DUTT. 

Eifts made within Twelve Months of Death of 
Donor, ]— Gifts made -within twelve months of 
the donor’s death, although made without any 
reservation of interest to the' donor, are liable to 
^account stamp duty under the' Customs arid' 

. Inland He venue Acts, 1881 and 1889. Att,-Cen. 
T. Booth, 63 L. J., Q. B. 356 ; 10 E. 175. 

Incidence of Duty.] — The account stamp 

4uty imposed by s. 38,- sub-s. 2 (a), of .the 
Customs and Inland Revenue Act, 1881, and s. 11^ 
i^ub-s. 1, of the Customs and Inland Revenue Act, ■ 


mi 


mortgage debt in consideration of a covenant by 
the son to pay Iiim an annuity : — Plcld, iir.st, 
tliat the release of the debt was a gift, and not a 
sale : secondly, that it was gift of personalty, 
and not of realty ; and, thirdly, that the enjoy- 
ment by the donee -svas not “ to the entirii ex- 
clusion of any benetit to the donor by contract 
or otherwise” within, s. H of the Customs and 
Inland Revenue Act, ISS9 ; an,d tliat, conse- 
quently, on the death of tlie mortgagee, acciount 
duty was payable by the son on the amount of 
the debt released. AU.-Cen. v. Tf7,n’7v./Z/, 64 
L. J.. Q. B. 141 ; [1895] 1 Q. B. 99; 14 E. 1 ; 
71 .L. T.807 ; 43 W. R. 118 ; 59 J. P.4.67— C. A. 

Policy of Assurance— Gratuitous Assignment 
— Subsequent Payment of Premiums by As- 
signee.] — The gratuitous assignee of a policy of 
assurance who subsequently to the date of as- 
signment pays the premiums on the policy is not 
liable to pay account duty on the policy moneys. 
Lord Adroeate v. Flemin// or ltohertm7K 66 
L. J., P. 0. 41 ; ri897] A. 0. 145 ; 76 L. T. 125 ; 
45 W. E. 674 ; 61 J. P. 692— H. .L. (Sc.) 

In 1883 a father assigned two jiolioies of as- 
surance on bis life to his daughter. He had 
himself paid the premiums to the date of the 
assignment, hut from that date until liis death 
in 1890 the premiums were paid by the daughter : 
— Held, that the policy moneys were not liable 
to account d.uty, as it was not money received 
under a policy of assurance wholly or partially 
ke[>t up for the benefit of a donee within s. 11, 
sub.-s. 1. of the Customs and Inland Eevenue 
Act, 1889. Ih. 

Voluntary Settlement — Partnership Articles 
— Annuity out of Gross Profits.] — Where in a 
partnership deed it is provided that on the death 
of one of the partners, the executors of such 
})artner shall sell his share to tlie surviving 
partner subject to an annuity ])ayable out of the 
gross profits to the widow, such annuity is part 
of the deceased partner’s personal estate within 
s. 38, sub-s. 2 (c), of the Oiistoins and Inland 
Revenue Act, 1881, and s. 11 of the Customs 
and Inlarui Revenue Act, 1889, and con-^n- 
quojitly account duty is j>ayable on it. Att.- 
Gen. Y. Wendt, 65. L. J., Q."B. 54 ; 15 E. 528 ; 

73 L. T. 255 ; 43 Wh R. 701. 

Purchase of Stocks by Husband and “Wife in 
their Joint Names in Equal Shares for Benefit of 
Survivor — Transfer “voluntarily made.] — • 
Purchase of stocks by a husband and wife in. 
their joint name.s, even where each of the 
patties. contributes equally out of their sepamte 
mondys,; under m arrangement that such stock 
shall, on' the death of eiiher, belong to the sat- 
viydr absolutely,' is a transfer of ■ property 
Yoluhtanly ** made with s. 38, sub-s, 2 (I/) of 
the Inland Revenue Act, 1881, and 

' C\xstoms and Inland ■ 
nd; the duty imposed by 
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settlor and any other person.’' Upon demurrer Eeservation of life Interest— Accounts.} 

to an information for stamp duty aile^’cd to be — By deed dated the 12tli of July, 1883, the settloiv 
due, under s, 38 of the Onstoms and Inland in pursuance of a. power given by urlicles of 
Eevonne Act, 1881, in respect of pei'sonal pi’o* partnership, appointed and transferred to his. 
perty to which certa in persons became entitled sons liis shares in tlie partnership business, as. 
in 1885, under a settlement : — Held, that the from the 1st of October. 1883, or as from the- 
provisions of s. 11 of the act of 188,9 were retro- settlor’s death, which should iirst happen, pro- 
spective, and that the construction provided by vided that such appointments were conditional 
that section must be applied to the description of upon the execution l)y the sons before the 1st 
the property soug^lit to be taxed, and this ai- of October, 1883, of a Viecd covenanting to pay 
though the property passed to the beneficiaries, to the settlor, from the 1st of October, 1883,;. 
and the proceedings to recover the duty were during his life, interest at 4 per cent, per annum 
taken, before the second act came into force, on the value of the shares appointed as a.foresaid,^ 
AtL-Oeii. V. 24 Q. B. U. 557 j 62 L. T. and to paj^, out of the proiits, certain annuities. 

768; 38 W. E. 527. toother persons. The sons executeil this last- 

mentioned deed on the 12th of July, 1883. The 

Post-nuptial Settlement — Sale to take settlor died on the 19th of July, J 883:— Held, 

place * ^ upon BequesU^— Conversion.]— J^i’eehold that the transfer of the shares \was a voluntary 
hereditaments were, by a post-nuptial settle- settlement within the meaning of the Customs, 
ment, vested in trustees upon timst at the request and Inland Eevenuc Act, 1881 "(44 k 45 Viet. c. 
in writing of -the settlor and his wife or the 12), s. 38, sub-s. 2, and that by it an interest 
surviYor, and after the death of fhe survivor, at for life in the property transferred was re- 
their discretion to sell the same. The settlor served to the settlor, and therefore duty was- 
died ^’Without having made any request, and no payable under that section on the amount of 
sale bad in fact taken place Held (i.), that the shares so transferred. v, lieff., 

tM the request.. in lyriting'of the^ 56 L, J., Q, B. 241 ; 18 Q. B, B. 266 ; 66 t, 

did not prevent immedike, coaver- 848 : 35 W. R. 30 Kl ' ' ' 


these sections is payable by the survivor on the 
deceased’s share. v. 64 L. J., 

Q. B. 813 : [1895] 2 Q. B. 466 ; 15 E. 584 ; 73 
K T. 19(h 350 ; 44 W. R. 13 ; 59 J. ?. 774. 

Settlement on Widow’s Second Marriage — 
Trusts in Pavour of Children of former Marriage 
— Voluntary Disposition ” or Settlement — 
“ Volunteer,”] — An immediate gift by a wi<low, 
in a settlement on her second m aril age, to 
or in trust for children of her tir.st marriage, is 
a ‘‘ voluni ary disposition ” and chargeable widi 
account duty, uiulcr s. 38, siib-s. 2 (V/), of tlie 
Customs and Inland Revenue Act, 1881. A 
widow’s children by her tirst marriage, in whose 
favour she set tics personal property, reserving a 
life interest, by a settlement made upon Jier 
second marriage, are “volunteers'’ within the 
mt^aning of. s. 11, sub-s. 1 (>), of the Customs 
and Inknd Revenue Act, 1891. amending s. 38, 
sub-s. 2 (c) of the Customs and Iiilatid Revenue 
Act, 1881. and arc chargeable with dutjv Ah?/^- 
sUad Y.tSmrJes (1 Atk. 265) and Chnjfon v. lU/Z- 
tm (AhrZ), (6 M. k S. 67, n. p. 787 ; 18 R. E. 307) 
as explained in Machic v. Ilcrhertmn (9 Ap}». 
Oas. 303) and JJb Mpstre v. West ([1891] A. C. 
264), followed ; Oale v. (xulp (6 CHi. D. 144) not 
followed. Att.-fxpn. v. JacohS’Smiili^ 64 L. J., 
Q.B. 605 ; [1895] 2 Q. B. 341 : 14 R. 531 ; 72 
L. T. 714 ; 43 W. E. 657 ; 59 J, P. 408— C. A. 

Voluntary Settlement — Retrospective Opera- 
tion of Statute.] — The Customs and Inland 
Revenue Act, 1881, by s. 38 (c), imposes stamp 
duty upon personal property ],)assing un<le]‘ any 
j>ast or future voluntary settlement” if a life 
interest is reserved to the settlor. The Uustoins 
and Inland Revenue Act, 1889, s. 11, enacts 
that the above section “ is liei-eby amended as 
follows: the description of property m a rke<l (c) 
shall bo construed as if the expression * volun- 
tary settlement ’ included any trust . . . in 

favour of a volunteer . . . and wlietlier 

such deed or other insti'umcnt wrns made for 
valuable consideration or not as between the 


place ultimately ; (ii.) th:it land cqTiitably cnii- 
verted must be treateil as money fur all, includ- 
ing fiscal, pnrjn.'^es : and (iii.) thnl. s. 38. snb-s. 2 
(c), of 44 Viet. e. .12 applies to. land e(.jiutably 
converted. J)e L/oipPifs AV/ccc.w/c//, In re (L. K, 
r> Ex. 102), treated as overruled. 

Dtuhl^y^ U d., Q. R>* 319: [1891] 2 Q. B. 15U; 
10 R. 177 ; 70 L. T. (560 : 12 W. K. 521 ; 58 
J. P.526. 

Property “passing* under” — Instru- 
ment not taking Effect as a Will.] — By a imir- 
! riage settlement in 1843 Jl. F. (tlicn. H. .H.) 
transferred to trustees 1,0567. three per cent, 
coir^clitlatt'd bank annuities, to priy the incoiue 
to her for life, mid after her death to J. F„ the 
intciidcdhusband. and after the detcrminaliori of 
I both life estates for the benefit of the children of 
the. marriage ; and failing these trusts, upon trust 
for such person or persons as the said H. F. 
might, notwithstanding coverture, appoint. In 
1848 H. F. executed a deed appointing the trust 
funds after her owm and her husband’s death to 
E. C. J. F., the husband died in 1879, and H. F.. 
in 1888: — Held, that undser the Customs and 
Inland Revenue Act, 1881, s. 38, sub-s. (c), aS' 
amemlcd by the Customs and .Inland Revenue- 
Act, 1889, s. 11, the duties mentioned ins. 38,. 
sub-s. (c), were payable on the death of H. F* 
in respect of the personal property which jiasscd,. 
bv virtue ctf the two deeds in fpiestion, to E, C, 

, Atf.-Geiu V. Chapman, (50 L. J., Q. B. 602 ; [1891] 

I 2 Q. B. 526 ; 65 L. T. 110 : 40 W. R. 79. 

' I'liG expression passing under ” in s. 38, 
sub-s. (/'), was conipreliensive. and might fairly 
bo iisetl in respect not only of dispositions 
eflected by the words of the instrument creating 
them, but of those effected by the subsequent 
execution of a power created by the instrument 
in question. Ih, 

Property, the right to direct the application oil 
which is created by deed A., but the specific- 
direction of which is effected by deed B., passes, 
iimler (not by) < Iced A. Ih, 


REVENUE — Account Stamp Duty. 




EEYENUE — Stomp Dutij. 


ap’roeinents ainl (liiclaratioris, and it i and Inland Hevcnuo Act, 3880, arc not na^nddc' 
sva*. d that the lru<{ivv siionld a}»p]y the | in part mtt of the property spedtically piY( ii, hut 

inf'uiia* Un‘ tin- <u: the sett lor and his I must be borne entirely by the geiiern I rfsiduary 

wife;, ruui children, or. ur liieir discretion, fur Idie ‘ personal estate, unless the general, residuary 
biUie'lh e.f <«nc or niore e)f such ]jO}soiis to the , juTsonal estate is not sntlieieut. f'ro/t, Jn rc 
e:o*lh^iun c»r riie othei's, and after tlie settlor’s I ([181)2] 1 Ch. 052), diseiisse<l. L( n^v 

deaih the inoiiey wa^ tn lie held subject to trusts | Jlart'ni v. Marfuti 02 L. J.. Uh. HU : j IHUHJ 
in favour of his widow and (Ujihlren Helrl I 1 Ch. 188 ; 8 li. 52; 67 L. T. 5S() ; 41 W'.Ih. 
that, nutwirhstanding tiie ])uwei' cnnferi’ed upon ' 70. 
the trustee.-> of denriving tlie settlor of tlic ; 


VXII. ESTATE DUTY. 


henetit of tliesetiled property at tlieir discretion, > Successive Appointments under Power in 

an iutej-esl iii sucli })ro]jerfy for life was re- , Voluntary Settlement.] — Y'here successive ap- 
servt'd to the settlor, wiildu the meaning of [)ointments have been made under a prAver in a 
s. 38, sub-s. 2 (/O, of llu; Customs and Irilnnd ; voluntary settlement, the account, duty payable 
ilevenue Act. IS, si, anti thei-cfore mi his dt^atli | under the Customs and Iidand lievenue Aotj, 
<liity was ]iayabl(;. Att.-Grn. v. Jfefiictuu], 56 | 1881, s. 38, sub-s. 2 (r), in respect (if the life 
L. J.. (1. ih 572 ; ID Q. E. D. 326 : .“>7 L. T. 271 ; | interest reserved to the settlor, and the costs of’ 
35 W. li. 772. an action to carry out the trusts of the .seitie- 

A deed of pajdnership made in 1877 between ment must be borne by the several appoiiitees- 
0. and several other pei'scjiis provided that it ratably according to their shares. Craft. In tu‘^ 
should be lawful for him by (iced or will to Deaue v, Crift ([ISD2j 1 Oh. 652), followed^. 
disjjo.se of his sliai’es in the business to (arnongst Shaw^ In m^ liirkrU v. tShnw. 64 0. J., (di. 283 ; 
others) any of his sons of the name of tx. [181)5] 1 Ch. 343 ; 13 R. 185; 71 L. T. 873 ; 43- 
The deed also provided that no person should VV. E. 315. 
be entitled to enjoy any shares or interest in the 

business until the senior jiartners should by VXII. ES’XATE DUTY 

writing declare that he was duly (junlitied. (4. 

died in 1881), and. X>y his will, made in pursuance “ Succession ” — Several Successions to Corpus, 
of the power contained in the deed, becjueatlied exceeding £10,000 — Individual Interests of Suc- 
to his eldest son all bis share and interest in Ihe cessors valued under £10,000.] — Under a mar- 
goi^d will and assets of the partnership. G.’s son riage scttlerneut, p(n.‘sonal iu’ojierty, viilued at 
obtained the shares, and executed a tresh deed of tlie death of the settlor at 20.075Z1 was settled 
partmu'ship with the surviving partners : — Held, (inter alia) upon the wife for life, and ujion her 
that llie shares passed to the son under the deal children absolutely on their attaining tweuty- 
of 1877, which was a “voluntfiry scittiement,” one years of age or on their .marriage. Ujkjh- 
and which “re, served” a life interest in them to the death of dhe settlor the wife ducceei led 
(U, and that therefore stamp duty was jiayable to the life interest in the said jircpierty. X'he 
in respect of them under the provisions of s. 38 value of her interest, taken on the basis of an 
of ibe Customs and Inland Revenue Act, 1881, annuity, was admittedly estimated at le'^s titan 
and s. 11 of the Customs and Inland Eevemie 10,000/., and there being nine childi-en entitled 
Act, 1880. Ait. -Gen, \\ Goding.^A Ij. J., Q. E. in remainder their several interests in the, 
420 ; [1892] 1 Q. B. 5-15 ; 66 L. T. 284 ; 40 said corpus ot 20.075/. clearly in no case ex- 
W. Ii, 366 ; 50 J. P. 358. ceeded 10,000/. The trustees having tluly pre- 

sented one account for the severaf sncce<sioD 
Incidence of Duty — Appointee of Specific duties, ail chargeable at the same rate of one per 
Sums and of Besidue.]-— Under a voluntary cent., the comptroller of legacy and succession 
settlement, and the wiil^ (jf the settlor exeenting (.Rities claimed further “estate duty,'’ leviable 
a special power of appointment thereby reserved under s. 6 of the Customs and Inland Eevonue- 
in favour of the settlor’s children, trustees were Act, 1889, upon the value of any succession 
diiufued after tije d(jaih of the settlor (to wluun exceeding 10,0007. The trustees tleclhied tc 
a life interest vvas reserved) to raise eertain pay, on the ground that none of the beneficiaries 
sjiecific sums of money out of the trust funds in individually succeeded to personal propertv ex- 
trust for certain of the settlors children, ceediiig 10,000/. in value. Upon an iiifi.ii*ma- 
and. subject thereto, to hold the entire tnist tion :-^Held, that estate duty was payable on 
funds in trust for another of his children. The i the ground that the term “ suiccession*’' in s, 6 


ditional estate duty imposed by the Customs j successors, and consequently that the corpus of 
and Inland Ee venue Act, 1889, s. (), on the death 1 the estate being valued in -excess of 10,000/.,. 
of the settlor, ouglit to be borne by the residue of [ estate duty must be paid as upon a succession 
the trust funds after providing for the specific | the value of which exceeded f-hafc amount., 
sums appointed, or whether they ought to he\Att-Gen, w Aherdare QLordf 61 L. J., Q. B.. 
borne ratably by the appointees of the specific I 615 ; [1892] 2 Q. B. 684 ; 67 L. T. 588 ; 56 J. P. 
sums and the appointee of the residue according 806. 
to the amounts of their respective interests : — 

Held, that, in the absence of any direction in Bequest to Executors of Deceased Legatee as- 
the trust instrument, the duties ought to be Part of Legatee’s Personal Estate.]— -A gift by 
borne by the appointees ox the specific sums and will to a, person, .and in case he should die in th& . 
the appointee of the residue ratably. Ornft, In testator’s lifetime to his executors, with a 
rc, , Beane v, (Jroft^ 61 L. J,, Ch. 190 ; [1892]' direction ;*;Hhat the same shall go and be paid 
1 Oh. 652 ; 66 L. T. 167 ; 40 VV. E. 426. as part of his personal estate as if he had siir- 

The stamp duty payable under s. 27 of the. vived the testator,” is not liable to probate and ,. 
Customs and Inland Revenue Act, 1881.'$,. and, estate': duties as upon a -devolution from such 
the estate duty p9,yable under s, 5 of the (Wtoms person it he, predeceased -the testator. Lord-~ 
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275 EETENUE— li'.stefe, 

Aiil V. .Hoiffe .V. 0. s:;') foUnwEtf. ■ that MrnonEt, [‘'poii ilif (?<'ath of fh*^ hit.-lniiid 

I^ernji^ E,nuni^^}m w lie-j, (L. B, 4 Kx. 27) di?^- j in Lsu-I. after the Finance Acf, had coiue 
-tingiutihed. Alt-Gen. v. Lutf^h *7-1 L. J., Q. .B. ! into oiieratioii, estate <lrLty wai^ cliiirned 
dd5 : [htiiMj 3 Q. B» ‘i-Od ; la IL 227. the wiiole remain irig principai. of the truhJt 

fiiinl passing on tne Inisdjand’s death to tlio 
Bropeity situate ©ut'Of tlie TTuited Kingdom— ■ ben eticia, lies inicler tt,ie power oiiapi'-iointriieiit'.;--^ 
Foreign Mortgages.] — A tes:arrix (iomieilcd in ; Held, that, by the (‘oinbined oi)era,tinn of the 
ireiand died po-sesi-cHl uF Jiion u'aa’e^ on fr<?o- , marriage set il(*iiient and of the will, the iiaisr 
hjuld property iu the colony of Vieroria and in. | fund must be rakeii as 'Mpersoiial p]‘o](ert.y 
*^wiizerhyid :-~Heid. that tiic nsonenges woi'c j settled by a will or disposition made by a person. 
]»er;sonaI or uiovalde juvipeiaw \vhich vvould, have | dying before tlio t‘omineueement of” the act, 
been ihitdo to legacy duty prior to the pas.sirig [ within the meaning of s. 2!. sub-s. 1, of the 
of the Finance Act. ISiH. and iliat, therefore, j .Finance Act, ISU-h on two-thii'ds of win'eii jn‘(»bate 
tliey Nvere liahic to estate duty under that duty had been paid, and wliicii to tliat extent 
'Statute. Ltamut, v. Jut and Itn-enan Qimmin- must therefore be deemed exein|)t from estate 
■^-ionarn. ribhij 2 Ir. It. 418. diitv. Alt-Grn. v. l)i>d}/Ufton, (10 L. J., Q. lb 

684^: [1897] 2 Q. B. M78’: 77 L. T. 299; 45 
Sifect of Contingeut Settlement.] — Tlie settle- W. E. 557 ; 61 J. B. 6-J4— 0, A. 
inent of i>art of an estateeoiipicfl vvitli a eontiiigent 

■soft iement of the resiiliie is for the purpose of the — Settled Property— Hu.sb and’ s Death in 
Fimnice .Act, 1894, a settlement of the v/hole Wife’s lifetime— Cesser of Contingent Interest,] 
‘OAate. If. in athlition to a life interest to a wife. — Whore a husband’s life intei^^st in a 
a contingenL" life ijiterest is given to another scttleii on liis wife, but contingent upon his 
person, tiie exception contained in s. 5 of tlie act surviving her, is determined by his death in her 
dc»cs iKit apply, and settlement estate duty is lifetime, the exemption in s. .5, sub-s. B, of tiie 
therefore leviable. Aft.- Gen. . v. Eanr/et/, 66 Finance Act, 1894, applies, and no estate duty 
L. J-, Q. B. -154 ; [1897] 1 Q. B. 698 ; 76 L. T. is parable. Att.-Gen. v, IFond, 66 L. J., (}. B. 
.526 ; 45 W. E. 589. - 522 ; ’[1897] 2 Q. B. 102 : 76 L. T. 654 ; 45 W. E. 

663. ' 

Property deemed to Pass on. Death — Settled 

Property— Surrender of life Interest to Ee- Deductions from Principal Value of Estate.]— 
.mainderman.j — Estate duty is not payable under A father and sou who were respectively equit- 
ibe Finance Act, 1894. upon the death of the able life tenant and equitable tenant in tail in 
tenant for life of settled |>ro[)erty, where the remainder of certain settled property, with a 
tenant for life has, more than twedve inonlhs i joint power of appointment of the whole cquit- 
beforc the death, surrendered his life interest iu ; able interest, in the exercise of the joint power 
the property to the rernaindorrnan so as to merge 1 and by virtue of tlieir estates an<l intcre.sts 
the life estate in The estate in remainder. Alt - 1 executed a mortgage of the cfpiitabie interest in 
Gen. V. lieeeh^ 67 b. J., tf. B. 58,5; [189S] 2 j the property in fee to secure certain siums of 
■Q. B. 147; 78 L. T. 584; 46 W. E. 435 ; 62 * money advanced to the father and the son, 
■J. B, 371 — C. A. j which they jointly and severally covenanted to 

I repay witli interest. The substance of the trans- 
Hushand and Wife entitled to Property — In- i action was that the father mortgaged his life 
terest of Survivor — Bight to Capital and Income intere.st, and the son mortgaged his reversion in 
— “Income.”] — Whei*e under a dispodtion which } the settled })i’operty to seciii'e repayment of the 
.has taken effect before the coinmencenient of niortgagc debt, the life estate of the father 
the Finance Act, 1894, a husband or wife is j being kept ali ve for that purpose. 8ub-^e(|uenriy 
•entitled to the mcome of pro])crty .settled by the ! an annuity on the fathers life interest wms 
■otlier, ami on his ot- her death the survivor be- 1 granted to the son. On the death of the father : 
•comes entitled to the cai>ital a.s well as the j — Held, that the son was not entitled to deduct 
income of such settled ]n'(j{ erty. estate duty is ; fi'om the principal value of the property charge- 
payable in respect of the property passing on jihle with estate duty the amount of the moi't- 
tlie <ieath, and the case does not come within ! gage debt or any part thereol, and, allinuing 
the exception in s, 21, sub-s. 5, of the Finance ■ the judgment of the divisional coxirt, that no 
Act, 1894, The sab*sectioi) only applie.s to a I deduction ought to bo made fur the capitalised 
case where the survivor becomes entitled to the j value of the annuity, Cowlenj (^Eai'l\ la ne, 
income as distinguished from the capital of the ; 67 L. J., Q. B. 256; [1808] 1 Q. B. 355; 
settled property. Att.-Gen.Y.J:>tmnge,G7L,>h, 77 L. T. GG8 ; 40 W. E. 222; 62 J. P. 147 — 
q. B, 629 ; 11898] 2 Q. B. 39 ; 78 L. T. 516— C. A. 

*0. A. Eevetsing 61 J- P, 72S. 

Incidence of— Appointment of Part of Settled 
Exemption — “Personal Property settled by ■ Fund— Payable in Priority.] — It Is the iurention 
Will or Disposition”— Appointment by Will— of the Finance Act, 18ii4, that the estate duty 
Probate Duty Paid.] — Under a marriage settle- shall fall upon the beneficiary or the benefi- 
ment executed in 1871 a trust fund was created ciariCvS (as the case may be) according to liis or 
Iti which the wife and hiisband were respectively their respective iiiterc.sts. By a settlement made 
given a life interest,, and the reversion was given on the marriage of A. and B., personal property 
the wife, subject ^to a "power of appointment was assigned to trustees' upon trust to convert, 
by her by deed or will, The wife, died in 1883, and invest the proceeds in the purchase of real 
and by her will exercised^ h<st power, of. ap^oinf estate ; and it was thereby agreed that all the 
Brent, in 'favour of ^ certain' beneficiaries, subject real estate which should be so purchased should 
to the husband’s life mteresi be conveyed to the trustees to the use of A. for 

'The .wife’s reversionarvmtemsfcm^tb^' 










■EstaierBv^]/, 

I'nojirys if't arfyc froiji the sale j sei'flement 
■to nl the roj.'l estate, sabjoet jsh, 

•poaitmeur, in IbeJii’st place I 
ii'(*r i). jirij {in«l to stand 
sidao <.(f the said rnonejs as 
A. (lied ifi. Deceinbor, : 
vh.-)m 85.(3! »0/. thou passed 
ntorciit in [iossessirn'i,’’ must ' 
table iKi’-t of 111 '.; estate duty 
‘'t thcj a] ‘[MiifU^.'d pToriertj. 

'fi'iijJit V. I)n {in L. J., 

Ch. 257 ; 78 L. T. {581 ; 


estate duty in 
are.s of residue ought to 
general residuary estate. I/j. 


IX, BOI)IE>S CORPOnATE AXD 
;■ ; ■:IJMKqG;RPOMTlS.;5' ^ 

Exemption— Lands allotted under Act in Liei 
of /Common Bights— Income 'applied in ani 
Manner expressly prescribed by Act — ‘‘ Charit- 
able Purpose. ^J—fri 17{J8 an act of }>avJinuimi 
way passed by which certain pai-ts of 0. Coanaoii 
wore allotted to the corporation of York iti tiiist 
1.01 the Irccateii iiihiiliiiants of Ib Ward in lieu o,f 
theii' rights of corunion. In 1082, by auixeiiieiit 
with the lord of the orianor, a pui’t of'the a,d- 
.]':nmog connnon of H., afterwards called the 
•; intiick,” was conveyed to tlie .Mayor of York 
in satistaction of the common i-ights!' The aPnts 
merits on G. Common and. thc'Jutack ha'feVer 
by the frceiiHen lidiabiiauts 
ot b. Ward, and after payment of the cxi eiLses 
ot management, the profits of both were ap!)l!ed 
tor toe bencht of poor freemen, and Iiteiy for 
the benefit of their u-idow-s —ifeid. that" rhs 
proBtsot tlie allotments made under fho .act of 
li 68 were exempt from duty under sub-s. 2, 
of s. 11, of the Inland .Revenue Act. 1885 ; but 
that the prolits of tlie Iiitack were not exernrit' 
under the section, nor under sub-s. 8, ;is beiinj 
Ujipiopriatetl and applied “for an}’ charitable 
purpose. JJuat/iam Ward titraii.s,Jn. ve. Inland 
it f.. ';////// /.s*,s7n.vm‘ V. .SVmff. (Jj J j a }.> 

51 ' '”2 i fi7 L. T. i r,b; ii) t .• 

6.-i2 ; o(! J. P. o«l). 032— C. A. 

“ property appropriated for Promotion 
of Sc.,e2ios s. 11 of iheCustoms andlnlmid 

itcAenuG Act, 188.3, a duty is imposed uiion the 
aimual va.lue, income or pro.iits of riropei-ty be- 
01 ig mg to any body corporate or unincori lorate, 
subject to an exemption by sub-s. 8 in favour of 
• property which or the. income or prolits where- 
ot, suali be legally appropriated amt applied fur 
any purpose connected with any religions Tier- 
suasiun, or for tiny charitable purpose, or for the 
promotion of education, literature, science, or the 

nrZh u ^science - is not 

contmedto pui’c <)r speculative science, or science 
generally, but iricliuies various, branches of 
science Held, that the 


— — Money eovenanted to 
■of Child’s Marriage Settleir 
/tionment.of Buty.]— A sun 
abistfjfor lia.s covcmmled to 
of his son’s marriugc settlemcn" 
wfiicli can be deducred uiuler s 
-Finance Act, I8hb from tlie 
before estirnniing its amount for the r: 

-estate duty as betv,'c.;n tlie executor;. 

tnisrces of t)io Mdllemunt, the e, state diityfini- «=; ■ — t--*.-. 

respect ot such sum, must bo borne bv the benoht of poor fr 

reyiuo of the fe-tator’s estate. Li/tv. ....... 

V. Gi-aij, (>.i L, ,J., tBi, 462 • riSSlii 
1 Ui. (,2(.l ; 74 L. T. 277, ; 44 W. E. 40B ; 60 J. P. 


be paid to Trustees 
out— Bebt — Appor- j 
. ot money \\d,iich 
pay to the trustees 
not hieing a debt 
7, si:ib-s. i, of the 
testator’s estate 
purposes of 
■s and the 


Fund subject to Appointment 
under Yohintary Settlement— Eeverter of Un- 
momted Part to Settlor.] -A trust fund 
oomprised ni a voliiuiary settlement whieli was 
uibject to a .revocation ].)y the settlor j-iassed on 
m death. A |.>art thereof had reverted to him 
11 dehiult of ai,>},iointin.ent, and passed by his 
nil. ills executor, who was also trustee of 
he settlement, pa, id csiate duty on the whole 
und, and claimed to chaige the same ratably 
11 the ap]»ointed and u nap} K-jinted parts of the 
und .•—.Held, tlmt he was entitled to do so, on 



Chni Llcencp,^ 285, 

7. Mule SerraiiU^ 285. 

8 . 21 ed i e tu 2 SG . 

9. Paper ^ 28G. 

10. Pa w n hr oiler 28 '7. 

11. Gold and Stiver Plate, 287. 

12. Mcfresliment Ilouse^ 288. 

18. 289. 

14. 'Wines, 2m, 


Funds “ Legally appropriated and 

applied for any Charitable Purpose »-^Fuiids 
“ voluntarily contributed within Thirty Years ’’ 

— Property acquired within Thirty Years 
where Legacy Duty paid.^’]-— By s. 11 of the 
Customs aiifl Inland Eevenue Act, 1885, a duty 
of 5 per cent; is imposed upon the annual 
value, income, ' or prodts of all property real 
and personal belonging to ' br^ vested in any 
body corporate or unincorporate during the 
year of assessment after deduotihgiithe costs and 
4; e3i|>ens@s of 'the managemeii^ of such property, II. Peemits, 29L 
sub}e€|'|btheexemption.frfin^#rtf^»\sub-ss. 8, ■ . , ' 

G, of) lit Pfcl?ALTIKS,^S92. 


279 liBYEmE— Bodies Corporate and [Jnin corporate, 280 

ont Hie ndililioti <>t' the word ‘Mimited.” The prciporry or ilie in<*oiiie or proMts of properly 
a^Foeintioji was ostablisbod h»r tlie objects of legally n]){ imp liated and apjiiicHl for any cliari- 
pivpa ring and piibiishiiig, under gTatiiitoas pro- table purpose'’ (sub-s, M), •• property ac‘puii‘cd 
fessioual coutnd, reports of judicial decisions ; by (»i‘ wiihrmuN. vniuntai'iiy coiitrilmted 0> niiy 
o£ issuing digests and other publications relating boily cor[>orate or iiiuncorporate wit bin a period 
fit legal subjects, including* the statutes; of of thirty years innnediat(*ly preceding" (sub-s. G), 
Continuing the ^eries of reports then called “The and ••property ae(]iui*ed by any body <;orp.(»rate 
Law Ueports'’; of ac<p.nring the cop 3 'rig]it of or imineorp<>rate within tlie like [Kiriod where 
any of bo!- rejjorts, and of doing any other things legacy or ^nc(u.^ssi(nl duty has been paid upon 
incaieiita] or coiuUiclve to tho'^e objects. In ilio aerjui^iiioii thereof” fsnb-s. 7), Tiie Liner, 
carrying t'hein out the association employed and Woollen Drapers' InstitiilioTi was founded 
(Miitors, re} sorters, [irinters, and ]ai})lishers, ami ifi. 1SM2, with tlie object of making provision for 
prepared, printed, tind [mljlished reports and dccay( 3 d inendjcrs of tlie said trades, tlieir widows 
oliior legal publications, and supplied them to and children, llnkis for the government ctf the 
subscribers and olbers for pn^uuent, B}- the instil ntimi were fraaiied, iy wbi(3h aipv ])cr:?on of 
nuunorandimi of association ail the propery and three j-cai’s' standing in any of the sai<l trades, 
income of tlie assoeiatioii were apjdicable solely residing within twelve miles of the (tenoral Post 
Co the promotion of the above objects, and no DItice. nun’, uii payment of the life or annual 
•part thereof could be paid as divifleiid, bonus, or subscri])tio{i, bo elected a mcmljer. Medical 
otherwise, to any raciuber :~I-Tehl, that the advice and medicine arc also provided free of 
association was established for a trade or charge to members or tlieir families ; all relief 
laisiness within tlie ineaiiing of sub-s. 5, of s. 1 1, being eoiitined lo members, and no member 
of the Dustonis and Inland Kevcuue Act, 1885, being entitled as of riglrt to assistance, the 
and was therefore entiik‘( I to exeniption from the boar<l of directors having absolute discretion in 
duty imposed ly that section. Jh. every case to grant or refuse the same, and in no- 

case can a memlx'r receive assistance unless in 

Property of Club-— Entrance Fees and necessitous cii'ciimstances. The property of the 

Subscriptions — “ Funds voluntarily contri- institution consists of the accmnulated subscrip- 
buted,”J — Excm})tion was claimed by a members’ tioiis uf members, and of sums contributeil as 
club, the property of w’bieh was vested in trustees, donations by benevolent persons other than 
and which iiatl been established loss than thirty nicmbci's ; hut no pre(;ise or accurate calcula- 
yen-i's, from the duty imposed on the animal t ion had been made, slio wing how much of such 
value, income, or profits of bodies corporate and invested funds was derived from members’ sub- 
unincurjioratcby s. 11 of the Customs and Inland scriptions, and how much from voluntarv con- 
licvenue Act, 1S85, on the ground that the [iro- tribntions within the thirty years imme«liately 
I'jorty of the club was ‘‘ pro}»erty acquired by or preceding Meld, first, that the institution wns 
with fuihls voluntarily ecuitributcd” within not a cliaritable institution, but was in the 
thirty years ])recc<ting. within the meaning of, nature of a nmlual Ixmetit society, and therefore 
the sixth exemption in tliat section. By the rules | that tlie portion of the funds derived from such 
of t he club every niGinher on admission piaid an ■' yubscriptions was not exempt from duty under 
entrance fee and the ainmal'subseripiitm for tlic sub-s. 8 ; mid, secondly, tliat the other }'>ortion& 
current year, aiul until payment, was not a<l- of the funds, derived from volunrary contribu- 
mitted to any uf the bonefitsyn- privileges of the tions within the specified, period of thirl:}' yoarSy 
club, and payment was considereil as a declara- and from projicrty acquiied within the same 
tion of submission to the rules; an annual period on which legacy duty had been paid 
subscri]itioipvas payalde on January 1st in eacli were, if the amounts* could be ascertained^ - 
year, and if it was not paid on or before March 1st, exenijd from duty under sub-ss. G and 7. Linen 
the inember's name \vas erased from the list of Wotdlen Drapers' Institution., In re, 58 
members, and a member intending to withdraw L. T. 949. 
from the club had to give notice on or before 
January 1st, or othci’wise was liable to pay his 

subscription for the current year Held, 'that, B. C'U'STOMS AND EXCISE, 
as the entrance fees and subscriptions were paid 

bj^ members in consi<Ieration of the right to I. In Paeticulae Cases. 
enjoy the heuetits and privileges of the club, , . 

they were not “funds voluntarily contributed” Appraisers, 

to the club, and therefore duty was payable on Deer, 281, 

property acquired with money so paid. Kew 8. Carriayeu and Carts, 282. 

Unnersiftf €hih,Inre,m L. J., Q, B. 4G2; 18 4 Poas^ 

Q. B. X). 720 ; 5G L. T, 909 ; Bo W. E. 774. rr.lSoCi 
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■ EEyEN:UE--^6^w«/d??i^ 


■;IV. »SMr<^GLING. 
j, A rf nfj 2i^^K 
2. Ft)pfpiti(n% 2D7. 

o. CoiifpfU'tp fnr Sni'aqqled Oo(Hh^29^, 
4. /Vm^vY/V/^Z/.v. 2*UK 

T. ri'>Xb!C.MNATIOX OF GOODS, UOl. 

Yi, (jFFicEns OF Customs axd PJxctse, 


I. IN PARTICULAH. rClSES. 

1. Al^PTlAISEIiS. 

To fin action for work done In' an a[)praiseiN 
a defence fttllowing the words of 40 Geo. o, c. 4:4. 
Tiz. that tiie Yv’0]-k consisted of an n])pmisement 
of peivonal jn’oporty which was done by the 
jiiaintifh in expectation of a reward to be paid 
by the defcnd.ant, without being duly licensed — 
is good. Palk V. Fopre, 12 Q. ih thlG ; 3 7 L. J., 
Q. B, 209 ; 12 Jur. 797. 


Hot Brewed for Sale — Exemption.] — By the 
Inland Ilcvenue Act, 1880, s. 33, sub-s. 3, if tlie 
^irinual value of a house occupied by a brewer 
other than a brewer for sale does not exceed 10b, 
the beer brev'ed by him sliall not ])0 cliarged with 
■fluty. The res pond en 1 1 irewed beer (not for sale) 
in a house occupied by him of an annual value 
not exceeding 10b, and lie occupied, as a resi- 
dence, another house, which was of greater 
annual value than 10b: — Meld, that the ex- 
emption from duty did not apply to the beer 
so brewed. Tippett v. HmpI^ 52 L. «T., M. C. 41 : 
10 Q. B. D. 483 ; 48 L. T. 319 : 31 W. 11. 582 ; 
47 J. l\ 199. 

What is Botanic Beer.] — M. sold a liquor in 
bottles culled Summer’s Botanic Beer, without 
having a retail licence to sell beer. The liquor 
was mode of sugar, herbs, and water, without 
liops, and liad about 0 percent, of spirit, while 
gingei' beer and table beer had about the same 
percentage of sj^irit. The justices dismissed the 
information, holding that ir was not beer within 
the meaning of 4 ck 5 IVill. 4, e. 85, and other 
acts ; — Held, that the justices were right. ZeaJi 
v. 47'J, 1M98. 

The appellant sold a liquor called “ botanic 
beer,” without having a retail licence for the sale 
of beer. It contained sugar, herbs, and water, : 
but no hops or malt, and had 6 per cent, of 
proof spirit : — Held, that such a liquor was 

beer ’’ within the meaning of s. 4 of 48 & 49 
Viet. c. 51, and that the ap}iellant was rightly 
•convicted. JTowoHh v. Mhin<% 56 L. T. 316 ; 51 
-J. P. 7. 

Dilution by Publican — Mixing different 
Strengths.] — By s, 8, sub-s, 2, of the Customs 
and Inland Revenue Act, 1885, “a dealer in 
or retailer of beer shall not adulterate or dilute 
■beer, or add anything thereto, except finings 
for the purpose of clarification.” The ap- 
pellant, a publican, had in his cellar a cask of 
beer supplied by' a firm of brewers, and also a 
'.quantity of small beer of nnich less strength. 
He drew off a certain quantity from, the cask of', 
..stronger beer, and filled it up with small beer, 
.adding some finings for clarification ; the result, 
as tested by the quantity of proof spirit in the 
two kinds of- beer, was that the mixture was, 

, about 15 per cent, weaker than beer whiob 


was in the cask as it came from the ])rewer,s. 
No water or any other matter or tiling (except 
the finings) wan added to the beer. On appeal 
against a conviction for ‘‘diluting” beer uirder 
tiie above section : — Held, that the mixing of: 
the two kinds of beer amounted to a dilution of 
the stronger beer, and that the ajipellant was 
properly convicted. Crofts v. Tafop, 56 L. J., 
M. C. 137 ; 19 Q. B, D. 524 ; 57 ‘.L, T. 310 ; 36 
W. R. 47; 10 Cox, C. C. 294; 51 J. F. 532, 
789. 

Grant of Licences by Justices to Sell In- 
toxicating Liquors.] — See iXTOXiCATiXG- 
Liqtjob. 

3. Carriages aistb Carts. 

Hackney Carriage — Plying for Hire — Omni- 
bus.]— Beet. 4, sub-s. 1, of the Customs and 
Inland Revenue Act, 1888, imposes a duty, upon 
every hackney cariaage as thereinafter defined, 
and by sub-s. 3 a ‘‘ hackney carriage ” means 
“ any carriage stand ing or plying for hire” : — 
Held, that an ordinary omnibus, running along 
a fixed route is a “ hackney carriage” within the 
meaning of the act. ITlcliman v. Birch, 59 L. T., 
M. C. 22; 24 Q. B. D. 172; 62 L. T. 113; 54 
J. P. 406. 

Use in Course of Trade.]— The proprietors of 
a travelling equestrian circus gave a daily p»arade 
through the towns which they visited. On. t.he day 
laid in the information, there was the usual parade 
in Bishop Auckland, and amongst other carriages 
in the procession there were three drawn by horses ; 
one conveyed the band consisting of eight per- 
formers ; two others conveyed four persons each, 
and the persons in oiie of these were dressed .in 
gaudy attire and cai'ried flags. These three car- 
riages were us(.!d also for carrying portions' of 
the luggage and property of the ci]*cus from 
place to [)lace, and at the time before mentioned 
there were clothes belonging to the circus in the 
back loclvcr of the banil carriage, and also the 
:rTmsic anti musical instruments of the circus, 
and also in the other carriages there Avere some 
loose deal boxes and brackets : — Held, that these 
three carriages were not wdtliin the exemption 
specified in 32 k 33 Viet. c. 14, s. 39, sub-s. 6, as 
carriages“ used solely Scjr the conveyance of 
any goods or burden in the course of "trade or 
husbandry,” and that they required to be 
licensed. v. Boxcell, 43 L. J., M. 0. 19; 

H R. 9 , Ex. 25 ; 29L.T.434. 

Letting for Hire — Less than a Year,] — By 
32 k 33 Viet. c. 14, s. 27, a penalty of 20^. is 
imposed upon a person keeping a carriage with- 
out a licence ; and by 38 & 39 Viet, c, 23, s. 11, 
every person who shall let any carriage for hire 
for any period less than one year slmll for the 
I purposes of the 32 k 33 Viet. c. 14, he deemed to 
be the person keeping such carriage. A coach- 
builder by an agreement in writing let to B. two 
clarence cabs on hire at 305, per week, payable 
weekly, the cabs to be his property if he regu- 
larly paid the 30^. for seventy-five w’-eeks con- 
secutively, and an additional 57. at the expiration 
of that period ; but it was stipulated that, if he 
should omit to make any of the weekly pay- 
ments as agreed, the owner might resume posses- 
sion of the cabs ; — ^Held, that under the agree- 
ment there was no letting of the cabs for a 
:period less than one year, so as to make him the 
;**person keeping’* them within the meaning of 
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5. Game. 

Bisq-aalification.] —The holder of a licence to 
sell beer under 26 &: 27 Viet. c. 33, s. 1, is dis- 
qualified from holding a licence to deal in gamo 
under 1 & 2 Will. 4, c. 32, being a person 
‘ ‘ licensed to sell beer by retail ” within the* 
meaning of s. 18 of the last-mentioned act., 
Slioolhved y. Bt. JPaneras JJ.. 59 L. J., M. 0. 
63 ; 24 Q. B. D. 346 ; 62 L. T. 287 ; 38 W. 

399 ; 54 X P. 231. 

Dealer’s Licence— foreign Crame,]-— A person 


Tlarlfcr w CaJhni\2 C, P. 1X558; 37 i was gtroiiui, ini*! did ivlato, l):Kdv terth^ 

' eurlfcst of -Jliai diir n- to jiistify the 

of the net bfd'oi’i^. the liceoce ejiisl-ed. 
Carriage lent by Coachbuilder during Hepair | OunpUll \\ SJrunytirujix, 47 h. J., M. 0.6; 3 
to Customer's Carriage.] — Where tlie owner oi ,*t j C. P. iX 1C5 ; 37 L. T. 672. 
eorihero, wlif'di lins iicdclenitUir beeooie disabled I 

dut big the year fui win'ch an exei^ ]if-neeht>| Exemptioii--Sheep-Dog— Burden of Proof.]— 

di’lv ’trikeii o<n h ;,ecoiiOn( daJeti by his ; a fanner, oi){ai!ie{i ;j cert iileaie ofexL-nutior: 
ruaHilanhiinvIiaing tlio repair of snch carriage. , for a sir cit-dog. am! was saimnoncd Jbr not: 
vriili the no3 oL' aiJoHier carriage withoiit any iiaviiig a iieenn,;. ^At idle hearing^ i he rovennG 
] aymeiit, the criachbaildor is ncsf rcfjiiii’cd to take | (ffilce]' provc'd {tail lie Iiad. seen a Irini of Uie (h.g 
ni;la in ivspt'ct of such carriaev so leiih as a slicep ann I caiilo dog, and t hat the d(;g did 

7A/r<v/ w Iho)up,^.*n, 51 L. T. 495 ; 31 W.lL 11) ; ' not ohy its iiia^tei-’s orders like a ca.ltle (iog 
oHj.'V. 260. ' j ]dc‘l([, ih.iL as tile certiiicale of eeceuiplioii v.as 

I some* evidence of a right to excinpTion, the 
Taxed Cart— -Meaning of.] — A local act pro- > justices -were right in dismissing die iiifoi'inalion. 
vMed, tlint tlicre should la* charged as toll at a I ha* the nrctsccnlor iind failed topro\c tliat the 
turindke-gate ‘M'or every horse or other beast nlog was not a cattle dog. James jS'iehuius. oO 
drr.witrg aiiv taxed cart.” B**/. : — Held, t iiai a | J. ik 2i)2. 


cart,” B**/. Held, that a 
eari- wliicli had been taxed in the previous year, 
under]); 17 c. 90, Sch. D, was a taxed 

cart within themeanizigof the local act. Purdy 
V. Bmltli, 1 Kl. & Ki. 511 ; 28 L. J., U. 0. 150 ; 
o Jnr. 912 : 7 VV. K. 306. 

I’liu words taxed ca,]‘t ” mean such a cart as 
comes within that designation under 4B Oeo 3, 
c. 161, and do not apply to any cart simply 
because it is a cart in respe<rt of which a tax is 
paid. WUlhtms v. Lea7\ 41 L. J., M. 0. 76 ; 
L. P. 7 Q. B. 285 : 25 L. T. 906. 

Cart without Owner's 17ame on it.]~x4n 
inforaiation was laid against the respondent for 
using a cait on the highwaiy without having his 
name painted thereon, as required by 5 & 6 
V’ill. 4. c. 50, s. 76. The cart wars a light spring 
cart with hvo wheels, used by the respondent in 
his business as an agricultural implement maker, 
in wdiich lie frequently carried agricultural im- 
plcni cuts to market, and drove his family about 
from place to ]dace, and for which he paid duty 
under 32 & 3B Viet. c. 14, s. 18. The magistrates 
dismissed the information : — Held, that the “ cart 
or carriage” contemplated by s. 76 of 5 A; 6 
'Will. 4, c. 50, wxas “ejusdein generis” with a 
wagg-ori, and that this wms not such a cart, 
and that the magistrates were therefore right. 
Jjivuhy V. I/unter, 49 L, J., M. C. 15 ; 5 Q. B. D. 
20 ; 41 L. T. 622 ; 28 W. B. 228 ; 44 J. P. 283. 

B.'s bailiff used a cart for huslDaiidry, but B.'s 
name was not painted thereon, though intended 
to be so : — Held, that B. should have been con- 
victed of keeping a carriage without a licence, 
even though there was no intention to defraud. 
WliltTOW V. Prawn J 56 J. P. 374. 

4. Dogs. 

^ Licence taken out on Same Day as Informa- 
tion.] — On the 21st of October, S, kept a dog 
without having in force a licence granted under 
30 Viet, c. 5. He thereby became liable to a 
penalty under s. 8. His default was discovered 
by the excise, and he took out a licence at a 
later hour on the same day. Sect. 5 enacts that 
every licence shall commence on the day on 
which the same shall be granted. An informa- 
tion against him laid before a magistrate, charged 
his offence to have been committed on the 21 sfc 
of October. At the hearing, he prcxluced the 
l^j^ce 'granted on the 21^ (iiPetpher,*and the 
. . . _ ^ .dismissal 

m ' hf<ianse an*, corny 

the 21»t of 


Eefusai of Certificate of Exemption.' by ^ Com-.:' 
missioners — Justices’ Jurisdiction.] — Upon henr- 
iiig nn iiibnniidion againsi the ownier of a Jog 
“ for kcephiga dog without alicencod’ the justices: 
have no jurisdiction to review tiie decision of the 
cominissiouej'H of iulaiid revenue in refusing the 
owmor a ccrtiticate of exemption from such a 
licence ; and in face of the fact of the absence of 
such a licence and of such a certificate of exemp- 
tion they are bound to convict for the offence 
charged- I*hiU}j)s v. Erans^ 65 L. J,,M. 0. 101 ; 
[18961 1 Q. B. 305 ; 74 L. T. 314 ; 44 W. Ik 
429 : 18 Cox, C. C, BOO ; 00 J. P. 120.' 

The juslice^, under such circumstances, cannot 
dismiss the charge, “ as of so trifling a natiiro 
that it is inexpcflierit to infiict any punishment ” 
in the exercise of the discretionary power given 
to them by s. 16 of the Hummary Jurisdiction 
Act, 1879, tliough they might exercise such a <lis- 
cretiori on condition of the licence being then 
and there paid for by tlie owner so charged. 

n. 

Previous Couvictiou—Eeductiou of Fine.] — 
Where, at the hearing of a summons for keeping 
a dog without a licence it is proved that the 
defendant has been convicted on a former occa- 
sion of a similar offence, but such previous con- 
viction is not stated in the information, the ease- 
cannot be treated as the case of a first offence- 
within the meaning of s. 4 of the 8uminaiy 
Jurisdiction Act, 1879 (42 & 43 Viet. c. 49), and 
therefore the magistrate has no power under that 
section to reduce the amount of the fine imposed 
for the offence by 30 & 31 Viet. c. 5, s. 8, and the 
only pow’-er to reduce such fine is that given by 
7 & 8 Geo. 4, c. 53, s. 78, under wdiich statute it 
cannot be reduced to less than one-fourth of the* 
amount. Mwrray v. HiLm'iysd%^ 58 'L. J., M. C. 
41 ; 22 Q. B. I). 142 ; 60 L. T. lol ; 37 W. E.. 
221 ; 16 Cox, 0. 0. 554 ; 53 B P. 70. 
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REVENUE — and E.rcm-. 



EEVENUE — Customs and Excise. 28 (J 

r’VvnS°i f -"I® ^ I exemptron only applioJ to one oocnsionallr 

, imn-iallr omploved as a gvonm. and tiiP- 

M (Jack game kijloil abroarl ! was not foniid. Tellaud v. Vi, /rent il 3 ]•' 
tins country for sale :—Hckl, ' 230. > i««m, i, j. j. 

Jack game having- been killed I It a manservant is omitlorcd nnrtiallr -ts -i 
I siibfttaniialiy ill soiiio other fEipacit v. 

i exempted hy Yid. c. k b. S: 

r* r i/ inipoBoa by 32 & 33 Viet e. M-, s. lol 

’ .'’><3.1. ofe. la! la ml t. U hitm\ b3 L. T. 912 * 34 lY Ji • 

y . ' ■ 50 J. P. 38.- ■ ■■ ■ ■ .. n. 

aeasant3. j—:^r.. a plieasaiif- IL waB en;ijj,lore([ by Yb, a farmer to attenrl 
wjj,-, bCt- iilieasaats- e^(gs nrirj.er to the bullocks in his .yard and to wwk on the 
o< p.^, cjirlmg onc wjngof each iaitd. and also to feed YVs pony JJo also cleaned 

Tk!v Ph 'asint trap when neces^aiT. 

one n) fh k ? occasionally drove with liis master to and 

.k! ! . ^ pEbljc :■— Held, troin the railway station. 'W, oceasionaJIv 
mid^l y '>ryly ^ ‘‘^tteiKled to the harnessing, unharnessini;»*, and 

-ani \ ,,ct. c. til,s, I y grooming of the iiony himself Held i hnt. T-r 

^withoiu a licence. IlarneU was only occasionaip/and iiartiallj em|>loTed a? 

tcix^'^^Tl’ tixempt from the 

■Close Time— Foreign Game.] ' ^ 

to dep in game by virtue of Gardener-Employment for Portion of Day.l 
“• “• w.T,s -A gardeuev w.as omploved bv A. at woekH" 

p knowingly having lu his wages; he did not reside in A.’s honso- iJp 
.0 close season, as dehned in worked on an averaire .seven Iion,-rl„t ’ad 


hectee season but that hours; ho was also at liberty to woi-khn- ot lie 
’i -li 1 h ^ i that the act pei-sons, hut ho had no emiiloyer other than 4 
killed abroad, and that -Held, that A. w.as chargYbie vi h dutYh 

"i H fSY'etY f. irfni/ ^ 

Cox, G. G. 657 ; 53 J. P. 

, S. 5I;edici.^-es. 

erd in game under I & 2 f 'u-r.i.i- 

i I ty of an offence if he out— ienalty.j Any person dis- 

pheasants after the time gratis a price list of medicines sold b-y 

jtome V. Ba.lletf, 3 El. & h not within the “special exemp- 
31 ; 6 Jur, (jsr.k) 1299; f Medicine Stamp 

Act 1812 •< holds out” such medicines to tli 
public within the meaning of the act. and 

jCEXCE Penaltv- 

]^^^'d^*]sed by the act. Smith v. dfano/i. 63 L. j; 

e.]—An orchard behind y ‘t ‘ om/ ’-'P-Piw \ 1 

its outhouses is not 9*^^* i P. m 
therefore the occupier fir *. i 

not exempt from gun defendant sold a 

Griffi/t, 48 J. P. 724. ^ purpose of making an 

efteryesemg draught, which he adyortised as 
^RV \XTBi beneficial for a yanety of disorders. The draught 

^ as made contained a salt of soda, chlorate of 

- person employed by carbonic acid gas Held, that the 

er in his hotel, if only “Artificial 

together, in addition to schedule of 52 Geo, 3„. 

number of licensed •>%: i ’itl-n , which head was repealed by 
t, within 32 & 33 Yict. ?* at anV 

.om the hotel keeper is ‘‘ schedule of 

id take out the licence r 47 

ms of that act, and is t t j ^ 214 ; 88 L. T. 87 ; 20: 

and exP.mnt n.« 323--C. A. ■ 


direction given to taxpayers by the commis- Papeh. 

tlie duty was repealed by 24 & 25 Viet, 
c. 20, where a party having reduced tormlp. in a 

Exemption— Groom and labourer.!— H was 

employed in the yard of a farmer to fAP8’f»ATxro and dried and pressed into sheets by a 

and horses, chop hay, and do miscellaneous wnvt • manufacture of 

also to groom the horse and drive his master to Li^ohrf'v'nr^ f” arMcle resembling parchment,, 
and from the railway station. The farmer Ling paper V 

charged with keeping a male servant -withniir ^ UowIS j i article was 

licence, the justiols Lnd ttotTwas torSde tW 
employed as a groom and bond fide employed L a, -Lp^LXr ^he ’was Sp'^A 
a yardi^n and was exempt under 89 Vict. o. 16,. I 

B.-|^Held,'that the wtices .wrong, * 




till 
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, . ^ sucli licence, a !U I she iiavi 

10. ] AWl^BROKEEb* | <^.hnhi hik 1<*]‘ a 1, 

Exemption to Pawnbrokers licensed on 31st j chan^’-eii with liavii!.;^^ <le: 
Bee. 18T2.J— By s. 37 of the Pawnbrokers Act, having a licence so to du.^ 
1 S 72 (35 30 "Vict. c. 03), every pawnbroker as a fact that sh(‘. was aiot ^ 

mpilred to take a separate yearly licence for wifcliin tlie nieauing of s. 
cacli [nLwathroker’s shop kept‘hy him; and by 18(57. and ('onvicicd lier ;— 
s. hU it is pa’ovidcd tlaat no licence shall be from this c.-invicTiuii shmih 
gninled to any person except upon prodnetion of thain, J., holding 1 ha.t the j 
a c,citiiicu1c granted under the act, “ save that it a riglit conclusion, and y\> 
■shall not be necessary for any }>erson being at stated raised no j-iuestiorj 
The c/iHiiJicncenieut of tliis act a licensed ]>awn- 'JJnniilnj. (50 .). P. 7h2. 


n. Gold axd Silver PLxVte. Public Dancing-room.] — A public dancing- 

■When Ifecessary.] — One, not a general trader room, in which any visitor can consume beer 
in silver plate, who sold a piece of plate in a fetclTcd for him from a public-house, is not a 
particular instance for a price above the value of place ke])t ojien for public refreshment, resort 
old silver, was not therefore a vendor of plate and entej'taiimient, under 23 & 24 Anet. c. 27, 
within 31 Geo. 2, c. 32, s. (5, which enacted that s. b. Taylor v. Oram, 1 H. & C. 370 ; 31 L. J., 
all persons using the trade of selling plate shall M. (?h 252 ; $ Jur. (x.s.) 748 ; 7 L. T. 08 ; 10 
be deemed trad( 3 rs in, sellers or vendors of plate, W. li. 800. 

.and shall take out a licence. Bex v. Buckle, 4 

East, 340 ; 1 Smith, 49. Intoxicants sold.] — AT. kept a refreshment 

A person who had taken out a licence to deal hotel wdtliout any licence under 23 & 24 Adct. 
in plate, umlcr 30 & 31 A^ict. c. 00, at the lower c. 27, s. 0, but no intoxicating liquors Avere sold, 
rate of duty, 2/. 0.s*., which, by the terms of the At 11 p.m. two revenue officers, disguised as 
•act, does not extend to the sale of an article, travellers, were admitted and were served with 
coinposed w'holly or in part of gold, “ where the chops, coifee, and a liquor called non-intoxi- 
,gokf shall be of the weight of two ounces or up- eating pale ale, for which they paid 5,9. The 
wai'ds,” sold, as a gold chain, a chain weighing lionse was a temperance hotel of a large siise. 
more than two ounces, but containing less than. The justices found that the house was an inn, 
.two ounces of pure gold : — Held, under 530 & 31 but was not a I'elreshment-hoiise within the 
Affict. e. 90 , ss. 1, 53, 5,"that he had dealt in plate meaning of the act: — Ideld, that they were 
■without a proper licence, inasmuch as the act W'rong, and that they ought to have held it to be 
did not mean, by ‘‘gold’' of the weight of two a refi’esiiment-house. Kclleway v. Maodougfd, 
•ounces or upwards, pure gold. Young v. Cooli, 45 J. P. 207. 

■ 47 L. J., M. C. 28 ; 3 Ex, D, 101 ; 37 L. T. 536 ; The resident occupier of a house called the 

,526 W. K. 100. Cafe, in Lower Temple Street, Birmingham, in 

which wei'e found, between eleven and twelve 

Soliciting Orders without licence — o’clock at night, seventeen women and twenty 

■Benaity/J — An agent who solicits persons to con- gentlemen, who paid for and were supplied with 
tribute money to a fund which is applied by cigars, colfee, and ginger-beer, which they con- 
way of payment for plate supplied by the prin- snmed there, was convicted of keeping open such 
•■cipal to such of the contributors as are deter- house without taking out a licence, under 23 & 24 
mined by ballot, “ solicits, takes, or receives ” ABct. c. 27, s. 6, to keep a refreslmient-house • 
orders within the meaning of s. 17 of the Held, that such house was “ kept open for public 
Eevenue Act, 1867. Where such an agent refreshment, resoi’t and entertainment,” and re- 

■ solicits orders only at the place where he resides quired such a licence tinder 23 & 24 A’^ict. c. 27, 
■he is not a bona fide traveller within the mean- s. 6, and that the conviction was right. Umr v. 
ing of the section, and is therefore>if unlicensed, Keay, 44 L. J., M. C. 143 ; L. E. 10 Q. B. 594 ; 
liable toThe penalty imposed by s. 3 of the act, 253 AV. E. 700. 

•even though the principal is a duly licensed By 23 & 24 Yict. c. 27, s. 6, all houses, .rooms, 

S erson. XilUok v. Oo'aham^ 65 L. J., M. 0. 180 ; shops, or buildings kept open for public rofresh- 
1896] 2 Q. B. 196 75 L. T. 29 j 44 W. E. 669 ; ment, resoa*t and entertainment during certain 
8 Cox, 0. C. 376 ; 60 J. K 534. ' ■ hours of the night are to be deemed refreshment- 

. The appellant, who' held a pedlaris licence, houses and require a licence. By s. 9 a penalty is 

i.; ■ was employed by a Londoh.firm oi watchmakers, imposed upon keeping unlicensed refreshment- 

their saleswoman in Gateshead district, houses. During the prohibited hours the occu- 
lithe ,sal^ of. their .gE:?er vi^tches on the hire- pier kept open, without a licence, a shop for the 
' The'’e£hplojto-^#d^'a/Ecence sale of ginger-beer and lemonade j it consisted 
plat^bptAtheC'^lpy^^ no of one -room only, open in front without seats/, 
V , i«, ' '’’f. 
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Ho ivas 0011 vie l-ed of keeping nn. nnlioensed re- 
fn-dimont-lio'.i^e ; — He.Iil, that, the stioji in qiies- 
tii'ifi IvC'ijr. rTipr:ii for p:i]'>lic I’cIreshuTCiit, resort 
find onieriainioeiit ^virhiu liie im'aning of the 
h.irt'/.roing ciiiio.ro’ioiit, and that the conviction 
was ri'^dit. v. Inunid Urremir, C'lfmmis- 

,s-;awf/v, l() r.. d., M. C. ir» ; l Kx. I). 385 ; 35 
L. T. 58 1 ; 21 ^Y. ft. 807—0. A. 


13. Spirits. 


AEEual Value." 
t'aiieioorir. of fonr 
riis dwelii 
fiat, tlie iiitcrveni! 


— li.’s sh(»|.) formed part of a 
tjais. It was on the ground 
ig house was on the second 
ir }l;it between tlie house and 


tliti sliop was occupied by other tenants. Tliere 
^vus no internal, cornnundention between the 
housvi and tluij alio}), ftcccss to the house wfis by a 
staircase, coinraon to tenants of other flats under 
the same roof : — Hehl tlaat the licence duty was 
charyojilile on the nininal value of the shop onhc 
Lawreudd v. L:trd Ailroeate, 53 J. P. 137. 


. : : Eetaii Dealer — Spirit lEerciiaEt^s Traveller.] 
— A t3‘;u-eliei’ for a fiihy-licen.sed firm of wine 
and spirit merchants at B. occupie<I an office 
and pre!,ai?es at C., -whore he reshlorl, and wdiei'e 
amongst other places he solicited and obtained 
orders which he forwardeti to liis eniployei’s at 
B., who delivered the goods so o.rdered direct to 
the purchaser. The ihan noith.er rented nor 
oecujued any premises at all at C., nor did they 
store good.s ur)oxi their traveller's ]■) remises. Upon 
informa, tion being exliil'nted by an Inland re- 
venue officer against the traveller under s. 23 of 
6 CtCD. 4, c. SI, and s. 17 of 30 & 31 Viet. c. 90, 
cliarging him witli taking an order for spirits at 
his office at 0. witl-iont having in force a pro])er 
licence authorising him so to do, it was held, 
that he was a bona hde traveller taking orders 
for his employers who were duly licensed to sell 
s}-iirirs, &c., and therefore not liable to take ont> 
a licence. StneliJjery v, ho L. J., M, C. 

141; 51 J. P. 181. 


low wines or spirits. Aft.- Gen, v. Jhiihnj. 13 
& W. 74 ; 13 L. J., Ex. 33, 

Sweet spirits of nitre are not spirits within 
3 Uco. 4, c. 80, ss. 107, 133 ; 7 & 8 Geo. 4, c. 53, 
s. 32 ; and 2 Will 4, c. 13, s. 10. Att.-Gen. v. 
BniUti. 1 Ex. 281 ; 17 h. J., Ex. 9. 

The term ‘-spirits,” in those acts, signifies an 
inliarnmable li(juirl, produced by di.sfcillation, 
either pure or mixed only with ingredients which 
do not convert it into some article of cormnerce, 
not known in common parlaiice under the 
general appellation of “spirits.'’ Ib. 

Sweet spirits of nitre are not “spirits” for 
the removal of which a permit is x-erpiired by 

6 Geo. 4, c. 80, s. 115, and 2 k> 3 Will 4. c. 13, 
ss, 10,. 11. Isffir are they within ss. 3 and 7 of 
3 Geo. 4, c. SO, by ^vhic!l penalties are imposed, 
for distilling spirits without a licence, or within 

7 A; S Geo. 4, c. 53, s. 32, which enacts forfeiture 
of eX'Ceisable goods deposited in any place witli 
intent to (.lefraud tlie revenue. Bailey v. IJanrU. 
12 Q. B. 905 ; 18 L. J., Q. B, 115 ; 13 Jur. 341. 


14. Wines. 


Foreign Wine — “Best Pale Sherry, Britislil 


Quantity to be Consumed on Premises.] — The 
() Geo, 4, c. 81, imposed a higher duty on licences 
to retail s|')irite obtained by spirit grocers in Ire- 
land, and a lower duty on other persons, the 
si.u‘.rit grocci's being defined as those w-ho do not 
sell spirits in a greater quantity at onetime than 
two quarts, to be consumed on the premises. 
The 6 A 7 Will. 4, c. 38 (Ir,), s. 38, enacted that 
no spirit grocer should obtain a liceiiee to sell 
on Ibe premises other than a licence to retail 
spirits in quantities not less at one time than one 
pint, and to be consumed elsewhere than on the 
premises, and no other licence should be granted 
to grocers : — Held, that the latter statute did 
not impliedly repeal the higher duty applicable 
to spirit grocers, but that the two statutes were 
compatible, the one fixing the maximum, and 
the other the^miniimxm, of the quantity to be 
sold at one time ; and the two descriptions of 
restrictions did not necessarily imply;, two dif- 
fercxnt descriptions of persons. Bioh 'son v. Beg,y 
11 H. L. Gas. 175 ; 12 L. T. 405. 


lb, the respondent, was the holder of a licence 
to retail sweets and made wines, but he was not 
licensed for the sale of foreign wine. The appel- 
lant, an officer of inland revenue, visited B.'s 
sliop, and asked for a bottle of the best sherry, 
aiifl Vvas supplied with a bottle which was 
labelled “ Best P;ile Sherry, British,” for which 
he paid 2i‘. The cork of the bottle was sealed 
and bore u[>on tlie seal the word “ Sherry.” B. 
was summoned, under s. 19 of 23 Viet. c."27, for 
“seiliug foreign wine by retail w'ithout a proper 
licence.” The j ustices dismissed the iiifurniation .* 
— field, that B, had committed the oiierice, under- 
s. 19 of die act, of selling “foreign wine by retail 
without a proper licence,” because the ' “ Best 
Pale Sherry ” is a foreign wine, and that character 
is not taken away from it by putting the ’word 
•‘Britisfi” underneath it. Illahar(h \'. Banlut, 
58 L. T. 334 ; 52 J. P. 23. 


Sweets or made Wines. ]— Since 4 A 5 Will. 4,. 
c. 77, sweets or made wines are no longer ex- 
ciseable liquors, within 9 Geo. 4, c. 31, for which 
a licence to sell is necessary, llerf. v, Lmwa- 
fihire. 1 El. A Bl. 839 ; 3 Jur. (X.B.) 1095 : 5 W. R. 
B5S. S. 61, nom. LancaBilre v. bta ihvdBiM 
*A/., 26 L. J., M. C. 171. 


Spirits — What are.] — A person who distils 
spirits, for the purpose of making, by the Addi- 
tion of nitric acid, sweet spirits of nitre for sale, 
was a distiller of spirits within 6 Geo. 4, c. 80, 
ss. 6, 7, requiring an excise licence, and liable 
to. the penalties imposed on persons having any 
private dr concealed still for making or distilling 


Contract to Defeat the Law — Validity.] — The 
plaiiitilf, N., and the defendant, enteretl into 
an agreement, whereby the plaint iff agreed to 
let IST. cany on the business of the tap attachcrl 
to an hotel, in the same room as was then used 
for a tap, at a weekly payment ; and ISi. agreed 
to carry on the business, and to pay the weekly 
sum; and the defendant became surety for il. 
To an action upon this agreement the defendant 
pleaded, ‘‘that the agreement was entered into 
with the express object of enabiing .N". to have 
possession of the room, in oixler to sell therein, 
for his own use and benefit, exciseabie liquors 
without a licence Held, that the plea disclosed 
a good defence to the action. Ititelm v. Smith. 
6 0. Bim ; 18 L. J., 0. P. 9 j 13 Jur. 63, 

See dim Coktract, 




Liability to Duty — Legatee or Executor 
'A legatee under a bequest of wines, which 
^ arrived in the port of in 'a' ship before 
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fbe donlli of tlie tlio reinn’t r.f tho 

arrivti! of 11 jo ^hl}i being' loinle }tefor<?. but the 
entry of the wiue?i not being iiunle until after 
the death of the ftshtlor, not subject to the 
payrnenl of tbo dulics, fhe executor being bound 
lo'-jKiV them out of tlie as'^ets. Scnuirt Y.'l)e'rdon, 
2 rhit. ihi;: 4 Dotigl. 211b 

^ , I'oreigE Ambassador . Privilege.]^ — 
■\\’!sert^, a i’oj'cigii arnbas-atlor, on the teniiiiiMtion 
rd’ his einhassy and deparnu’e from this country, 
cmiphtytd airagCJil to disj.ese of certain wines 
by aueU'inn, whicdi he had imported duty free, 
ujul huc’n a mad c!n})lnycd a liroker and an aiic- 
tiruieer, who elfected the sale : — Held, that the 
Inner was [jer'^emally liable to pay the duties in 
resp(‘cd of such wines, although he had. from 
time to time, as im recciYcd the proceeds of the 
sale, paid over the net ainoiint to his immediate 
eiijphfver, the agent. v. Thoruton, 13 

Ih'ice, 8(C> ; 1 i\l‘(1e]. hOO. 

TliC mabassador’s privilege ceased to protect 
tlie. wines from dutv when so sold to a purchaser. 
■■■Ik-."' 

Evidence of Market Value of Wine at Time 
of Importation.] — The plaintiffs, who are wine- 
mereiianls, importe<l sparkling Yvines in bottles, 
aiid produced to the commissioners of customs 
evidence of the [mi'cliase price, and contended 
tliat sndi wines were umlor the value of 15.-?. per 
gallon, and consequently were only liable to the 
duty of bv. per gallon, under s. 3 of the Customs 
(Wine IJiity) Act, 1888 (51 vS: 52 Yict. c. 14), 
The commissioners, however, required evidence 
salisf^iJig them of the selling price of the wine, 
relying upon s. 3 of the act, which enacts that, 
‘•Where it is proved to the satisfaction of the 
eoinmis.>iouer,s of customs that the market vvalue 
of any such wine, imported in bottle, does not 
exceed 15.v. the gallon, the duty imposed by this 
act shall be reduced to bs*. the gallon.” By s. 5 
‘•the proof required under this act shall be 
ba-^ed upon, and supported by, such evidence, 
from cenifica.tes or customs documents, or trade 
documents or accoiiiits, and such declarations, 
statuto]*y or otherwise, as the said commis- 
sioners may in any case require or ju'escribe.” 
By s. 8 tiie “market value'” (as between the 
commissionfirs and the wine merchants) is 
defined as“thepri<'e which it would realise if 
?;okl in ]}on<l at the port of importation in 
reputed quart bottles of six to the gallon.” Ko 
further evidence being offered by the plaintiffs, 
tlic commissioners refused to allow the wine to 
pass tile custom house, unless the higher duty was 
paid. The plaintiffs paid the same under 
protest, ami brought this action to recover the 
iunount they considered they had overpaid :'~ 
Held, that the onus of proof being on the wine- 
merchant, evidence of the cost price plus the 
, price of freight is not such evidence as to rea- 
Bonably satisfy the commissioners of the market 

value of the wine. Lealtey v: I)u7igUnm\ 05 



■ ■' . '' ’ ,d. 

,, g 'h ^ l‘ttblic*hoiise— To lessee.] — k, purchased the 

; lease of a public-house from B. and entered into 

-hr occupation of it, the licence being continued in 
' ’ ’ the name of B. The plaintiff furnished spirits 

. to A., and sent.them to the.puhlic^house, mth a 
, ;• jperhdt made out iU'th^.n^me Thier© was j 

, ' ua''efi4euce;to ‘shovr.tot the perhffi’ wm con* I 

! ^ 1 


tradictnry to tlie request note, or I hat it did not 
comply wifii the regulations f>l. the excise:-"— 
Held, that the fact of its being mr.de out in the 
name of B. <iid run. invalidarc* the permit. 
Xtehoh^OH V. h M. tk 385 ; 12 L. J., 

E.x. 111. 

Time of — Construction,]— A permit for the 
renuiving of wine from <Jiie [)huu*, lo aiudher, 
under 28 (le(j. 3, c. 5h. duiinl nine o cluck in i he 
morning of one duv', and giving tlie pni’ty one 
hour fur renuuing it nut uf the stock of A., aiul 
two days iiun’c iVu' <h;liveriiig if into the stock of 
]>., exjiired at ten in I he niurning of the sec-oiid 
day after it was granted. (Jooke v. kholl, 5 
Term Hep. 255. 

Hecessity for — Manufacture in Jersey,]—. 
Bpirits manufa<.;tured in Jersey, partly finm 
materials not the produce of the United King- 
dom, were impoi'ted, and the proper duty paid 
for them, under 3 A 4 Will. 4, c. 52, s. 40 : — 
Held, tliat they were subject to the regulations 
of excise, in the same manner as spirits manu- 
factured in England and. that the importer iimrst 
deliver .a. request iiote, under 2 Will. 4, c. 10, 
ss. 5 and 0, for obtaining a permit. Beg. v. 
Exehe Ctcnmissioiicrs. 0 Q. B. 975 ; 1-4 L. J., 
Q. B. 179 : 9 Jur. 018.' 

III. PENALTIES. 

Metropolitan Magistrate — Jurisdiction.] — By 

15 A 10 Viet. c. 01, s. 1, an information “for the 
recover}- of any penalty imposed by any act or 
acts relating to the revenue of excise, and in- 
curred for or by reason of any offence committed 
.against any siudi act oi' acts,” may be heard and 
determ.ined, if the olfcnce has been committed 
xvitbin the limits of the chief office of inland 
revenue in Loii,(.lon, before a meti’opolitan police 
magistrate .Held, that tlie provisions of the 
section applied to informations for penalties im- 
posed by statute in respect of excise offences 
created after the passing of the act, and there- 
fore, that a metropolitan |)olic6 magistrate had 
jurisdiction to hear and determine an information 
for the recovery of tlic penalty imjiosed by s. 4 
of the Customs and Inland Ilcvmuue Act, 1887, 
in. respect of the now excise offence created by 
that section. Beg. v. Inghavt., 57 L. J., M. C. 
87 ; 21 Q. B. I). 47 ; 59 L. T. 62 ; 36 W. 11. 811 ; 

16 Cox, C. C. 505 ; 52 J. P. 550. 

Prosecution — ^Eight of Supervisor to conduct.] 
— In prosecutions for taking game without a 
licence the inland revenue supervisor for the 
district has a right to conduct the case although 
the prosecution is not in his name, and a general 
authority given to him by the commissioners is 
sufficient compliance witffi 53 & 54 Tict. c. 21, 
s. 27. Beg. v. Burner^ 58 J. P. 320. 

Evidence of Authority.]— In a prose- 
cution for pursuing g.ame without a licence, 
the information alleged that it was by order of 
the commissioners of inland revenue. Objection 
was taken that no evidence thereof was given 
Held, tha,t the justices were 'wrong in allowing 
such an objection, and in ignoring 7 8 Geo. 4, 

c. 53, s. 71. Mmyreaves v. 58 J. P. 

655. 

In an inland revenue information for the re- 
covery of a penalty, am averment that the com 
missioners of inland revenue have ordered such 
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.V)ri;siUHii4oii, i.4 |jroo'i; of such order. 

Hecrioii 71 of the Fxcisc Act, IS27, ha?^ not been 
i-e|H;iafe<'l 1')v section 21, siib-sectibii 1, and 
•soetiici 24-, srtlj-s< 3 ct!on 2, of the Inland Re- 
Tchiie Hei^uliition Act. ISt'Ml. />//cr v. 'I'uUe/f, 
bn L. J., ‘R. (1. 272 : [iSD-lj 2 (i'll 7lM ; Ki E' 

niu ; -13 w. Ji. lu : ns j. in onn. 

Evidence --Acts of Wife — Husband’s An- 
'tliority. ] — Evidoneo of tVie acts of a wife wlio in 
her hiLsband’s alj^eaiee eoramits au offence against 
file, excise is adinissihlc against her lindMiid, if 
•siae acts umler his anflioritv. Jt/.-O '/ /l y. 
IltthW’, 2 C. J. 4hn ; 2 Tvr. 523 ; 1 L. J., Ex. 
182. 

, Appeal against Conviction — Notice of Appeal.] 
— Notice of loppcai from the jiidgnLCut of justices 
under the Excise xVet (7 S (ieo. 4, c. .53), should 
now be given, in accoiaiarice with the provisions 
vjf seetioii 31 of the Summary Jurisdiction Act, 
1871), witliin. seven days a,fter the day on which 
the said judgment was given. Jpy. v. Glumorqun- 
t<Jure is L. J., C. 93 ; 22 Q. R, I). i)2S : 
m L, T. 538 ; 37 W. R. 493 ; 18 Cox, C. C. 593 : 
53 J. P. 294. 

Costs of Crown.] — Where on an information 
tlie crown is entitled to full costs, such costs are 
the same as in an ordinary suit between subject 
and subject, though the crown solicitor is em- 
ployed. at an annual salary, Att.-CreJt. v. SkilU- 
ihecr, 4 Ex. 808 ; 19 L. J., ,Ex. 115. 

When one count of an information charges 
-several penalties, the c.rowii on establishing a 
'Tiglit to one penairy, is only entitled to the costs 
■of proving l:ha.t penalty. Ib. 

Tobacco — Eifect of Liability on Contract.]— 
The 8 Itgo. 4, c. 8l, s.s. 2 mui 28 (which sii]:>ject 
to pciialties any manafaeturcr of. or dealer i,u. 
•or seller of tobacco, who shall not luive his name 
>:i.)aiiited on his entered ]jrc'miscs in manner there- 
in mentioned, or who shall manufacture, deal 
in, retail or sell tobacco, without taking out the 
licence required for that pnr]..>ose),<'lo not avoid a 
■contract of sale of tobacco made by a manii- 
fucturer or dealer who lias not com[)]ied with 
the requisites of these sections ; their eifcct is 
merely to imj^ose a penalty on the o:ifending 
.pai’tv. for the benefit of the revenue. Smith v. 
MawbotuL 18 M. & W. 452 ; 15 L. J., Ex, 149. 

See (d.^0 CoXTEACT. 

Adulterated — Innocent Purchaser.]— A , 

-dealer in and rclailer of tobacco is liable to the 
penalty of 2hOZ., imposed by 5 &; 8 Viet. e. 93, 
s. 3, for having in his possession adulterated to- 
bacco, although he had purchased it as genuine, 
■and had no knowledge or cause to suspect that 
at was so. lletf, v. Woodrow ^ 15 M. A; W. 404 ; 
18 L, J., IL 0.‘l22. 

Mall] — By 7 &8 Geo. 4, c. 52, s. 33, a maltster 
is liable to a penalty for treading or forcing 
together in the couch-frame any grain making 
into malt. By the 1 Viet. c. 49, s. .5, any excise 
-officer, upon suspicion of the grain , having been 
trodden or forced together, may throw the grain 
out of the coiich-frarae, and return it and lay it 
level in the enheh-frame ; and if any increase in 
the gauge of the grain shall be found, exceeding 
a certain proportion, then the increase so found 
, -shall be taken as conclusive evidence that the 
:grain has been -trodden or forced together,, and 


i the maltster shall thereupon be convicted in a 
penalty. Upon an infomiatioii bcfor-c justices 
against the defendant for the. penalty, it ap- 
peared that the excise officer Ixad, in pursuance 
of an order of the commissionei-s of excise, re- 
turned the grain by [nliiig it in a coiie in the 
centre of the coucli, and then distributing it 
equally to all parts of t lie coiicli. 'the increase 
in the grain, when thus returned, having ex- 
ceeded that allowed ]>y the act, the defeniant 
was convicted : — .Held, that tlie increase in tin', 
grain found by such a m(Kle of return irig it ^vas 
conclusive evidence of tlie offence, within 7 A 8 
Geo. 4, c. 52, s. 33, as it di<l not ap]>ear that the 
inode of proceeding was unfair or improper, and, 
consequently, the conviction wasiugiit ; and tliat 
the officer has some, if not an absolute, discre- 
tion to exercise in. the matter, provided lie does 
not use it irnpi’operlv. Hcq, v. Sjjeller. 1 Ex. 
401 ; 17 L. C. 9. 

Liability to Seizure.] — A writ r*f extent 

having issued against A., a maltster, for a debt 
due to thj crown from liim for duties on malt, a 
Ciirg(..> of malt was seized under it, in the hands 
of the dcfemlaiit. The defL-nda.nt being allowed 
to plea 1 to the extent, in order to state his in- 
terest in th-e good.s, alleged, by his plea, that the 
malt, after being nianufacturotl, had had the 
cii.i(y charge,! upon it, and that such duty was 
paiil : tlint it was then deposited by A., tlie 
maltster, with the defendant, upon a contract 
witli him, that he was to accept bills of exchtnige 
drawn by A., and t.hat the malt was to be held 
by him as a pledge foi* the payment of them, 
and in ease the bills were not paid, be was to be 
at liberty to sell the malt ; that the bills first 
accepted svere renewed, but before the renewed 
liill became due the malt ivas seized : — Held, 
that tbci mnlt was seiza.ble in the barals of the 
defendarit. under 28 Geo. 3, c. 37, s. 21, as g-iods 
in the cu.-^tody or possession of a person in trust 
for the maltster, chargeable with duties of excise 
in arrear and owing from such maltster, such 
goods having been, whilst in the hamis of A., 
liable, not only for the specific duties chn,rgeable 
upon them (which had been paid), but for other 
duties, for which A. was .re3p<insible at that time, 
and roniaining so at the time of the seizure. AU.- 
Gan. V. Truanmn, 11 IM. A; W. 694 ; 13 L. J., Ex. 70. 

Tradesmen’s Returns.] — A tra<lesmau kept, at 
his private re>sidence, articles liable to <luties 
under 43 G-eo. 3, c. 161. He carried on his busi- 
ness in two shops in different districts, one in 
' the parish of St. B., the other in the paxrish of 
M,. in London, but made no return of the articles 
at either shop : — Held, that he was bound to 
make a return at his shop in St. B., although he 
never slept there. Att.- Gan. v. At' Lam. 1 H. & 
0. 750; 32 L. J., Ex. 101 ; 9 Jar. (n.S,) 338 ; 

8 L. T. 113 ; 11 W. R. 292. 

But one penalty only is incurred by the omis- 
sion in any one year to return several lists, and 
to make, the return in several places. Ib. 

A tradesman’s place of business is a place 
where he resides, or is within 43 Geo. 3, c. 181, 
sA27.''m';: 

Fraudulent Import Entries.] — By 22 & 23 
Viet. c. 37, s. ,6, any person who shall cause to be 
imported goods of one denomination concealed 
in packages of goods of any other denomination 
shall be liable to a penalty. By s. 8, the word 
itoporter ■’ in any act relating to the customs is 
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I Evidence of ’being’ concerned in.] — Tlie masf-ei 

f)f ii y(‘s-c- 1 <‘03iii}i,g 1hc 

Tiumies, to liarc liircui nad seisf oil: a. 

Loaf find inciL a.cc()nipaTiit;d iiv one of in's own 
C]’cw. t(* bring away oei’laiH Vxnces of foreig’n jiik; 

glass, lying on tljo sfnids on lue Ks-ex 
coast, to be landed at \Voolwiei!, wiiicii Unw 
found and brongid ns fni' as Gravesend, where 
the whole vs'as seh7:ed i)y tlie cusloni-hon.se 
otiicers : — 1 ield, srdflcie'nt evld-uiee of being <;on- 
cei’ued in ll^^hi])|>ing’ foreign glass widiont pay- 
ment (tf duty, ami in inisliinping Gritisii glass 
shipped fo.r expfu’tnl ion. subjecting ll'ie muster ol 
(he vessel to the ]>eiialtie.s foi’ liotii tlio.se oil'enees. 
jilthougli the whole was one transact ion. Jit.- 
(Jvn. V, 'ioirns, 0 rrieo. 1 
An owner of a. vc■s^<jL wdio knowingly let. it for 
the piir])OS{‘ of fetching good^ to be landed wit.li- 
nut payment of duty, -was, if the gootls were sc 
landed, liable to penalties und(T S & ti AdcL c. 87, 
s. tC}, as a ]ierson concerned iii tiie illegal un- 
shipping of goods, Atf.-6’e}i. 5 Ex.. 

7‘I0 : '20 L. J., Ex. 188. 


Forfeiture.] — The Customs Duties Act, 

1871 (l\ew Soiitbi Wales), s. 8. only supersedes 
tlic rr<ide of ascertaining tlte value of goods in 
wliioh ad valorem clutie.s are ]>ayable under the 
Ou-i(ims Hegulations Act, 18-la, by a new system 
of veriii<Tili(»n ; and <loes not otherwise repeal 
tine tast-mentiemed act. An erroneous declara- 
tion umler s. 8 is a ground of forfeiture, for such 
declaratioii contains the erdry refciTcd to by 
ss. l?j and 18 of the former act. Prince v. Bun- 
vun, 4:i L. J,, P. 0. 34 ; L. li. 5 P. C. I ; 30 L. T. 
.g7C;r22 W. li 270. 

AMiere certain goods contained in a package 
hare Jk'vii omitted from such dcclara.tion of 
value, the whole package is subject to forfeiture ; 
such omission amounting to a misdescription 
umlc]' s. 13, 

A lilK’l or an in.forination in which both the 
above statute, s are mentioned, and facts <and 
charges are alleged in a manner to suijport a 


! Delivery out of Warehouse.] — Th©' king’s-, 
warehouse was a w'ui’chousc within 3 S: 4 "Wili. 4, 
c. 7)3, s. 44, prohibiting the illegal removal of 
goods from an}^ warehoiiKe or place of security in 
which they shall lurvc been deposited. Lowe v. 
Atf,Arc/i.'2 0. M. (g 11. 544 ; 1 Gale. 240 ; 5 Tvr; 
1133; 4 L. J., lilx. 330. 8. P., Att.-Geyi/\\ 

Voudtere, infra. 

An importer of goods from a foreign country 
is liable, on the importation, to the duties of 
custom,s luryable thereon, and this liability is ni;>b 
affected by 3 &; 4 Will. 4, c. 57, the effect of 
which is only to give the merchant, in the case' 
of goods warehoused under it, time for payment 
of the duties until the goods are entered for 
home con.<nmption. Aft,- Gen. v, Annted. 32; 
M. k. W. 7)20 ; 13 L. J., Ex. 103. 


lY. SMUGGLING. 

1. Acts of. 

Transfer from Foreign Vessel.] — On an in- 
ftjriiiaiion for penalties on 0 Goo. 4, c. 108, s. 45, 
it was proved, that about two miles from shore, 
but within the limits of the port of Dover, as set 
out by commissioners under 13 & 14 Car. 2,c. 11, 
s. 14^ goods were transferred from a foreign 
vessel without payment of duties, to boats, 
which conveyed them 'within the loW'-water 
niaik; — Held, that '^vhether or not the trairsfer 
from the vessel to the boats was or wvas not 
wdthin the United Kingdom, there w\as an 


Gen. V. Tamwif, 2 C. M. k 3^. 170 ; 5 Tyr. 514 ; liable to a penalty. By s. 8, the word “ importer 
1 Gale, 147 ; 4 L. J., Ex. 171. ’ any act relating to the customs is to apply to. 

and include any owner or other person for the 
Fraudulent Xauding under Bill of Sight.] — time being possessed of or beneficially interested 
WTiere customable goods were landed by bill of in any goods imported :--H[ekI, that the inter- 
sight under 3 & 4 Will, 4, c. 52, s. 24, and w^ere pretation of the w^ord ''importer,” in s. 8, is not 
afterwards removed without payment of duties, to be applied to the phrase, “ cause to be 
and without a perfect entry having been made imported,” in s. 6: but that these latter w'ords 
of them pursuant to that statute, they were in are only applicable to a person wdio has ordered 
the situation^ for all purposes, of goods illegally the goods, or otherwise, in fact, caused them to 
unshipped ; and all persons who assisted in re- be imported. Bvilenherg v. Moherts, 35 L. J., 
moving or harboming them, Imowing due entry M. C. 235 ; L. E. 1 0. P/ 575 ; 15 L. T. 387 ; 14 
not to have been made, were, liable to the penal- ’W. E, 992. 
ties ' impo|gd by .3 & 4 4, o. h3, s. 44;; 

,0m V, Ihrel^ 11 M. hM, .5^5! 12;,- D, T.,' Ex.. ^ , Mature of Goods.] — Held, also, that’ to Yon- 
413.' - ‘f'. ' stitute the above o€ence it was |ibt necessary' 

r’yWhere goo'ds ate Tkhde;d'trau^hl%iwy hhder a that 'the goods of' either denomination BhoiiH be 

I byight) it is no .fi^tbject-to duty.;on impoxtatio'tt' ' ' " A - 1' 

y, Gee. 4,'c. .107, s, 52, provides thatcer^^ 

{;lain spirits and tobacco shall bb abSolntbly ^3fov 




fililfifilip; 

iSHiilSill 
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.'iibireo’ to hct inipoit^jd, ii spirits, in casks eluded in the terms, of this prohibition. Aft. 

'.‘)t nor less Iktin iVn-ty gaiiojis, or in cases of not Gen, y. Voudlere, 1 0. M, k K. 570; STyr. 2Pf> 
less than throe dozen quart bottles; and, if 4 L. J., Ex. 41. tieQ Lowe y. Att,- Gen.,, sn\}vn.. 
■lobaceo, and frurn l]n3 Mast Indies, in hogsheads, 

•la:*. <>f 100 lbs., and fi'crai cjtjier places in hogs- 
!heuis, <k'c. of l/h) lbs. each ; and s. 128, 
all siK‘].J goojds whu.-e iiuportalion is thus 
restrretod r)]i aoenniit of tiie prsekages shall be 
p]Tdnd:)ited, good% A count stating that 
the dei:f*uM.ia.nt lrn|'<or.*ed .spii-its and to})acco in 
'Casks and c;i.ses of less rha.n the legal size, anrl 
ha,rl>.n[]-ed an.d coriccaied tlie .same, knowing 
:rio duty land been. I'laa'd or secin'cd therernj, was 
bad, tov J.liO prc)liibii ioji ol such imjcort was 
absolute. AU.Aie.n. v. '.iicU, I C. & J. 287 ; 1 
'Tyr. 52 ; 0 .L. J. (O.S.) M:v. 12. 

On ait information under 6 Geo. 4, c. 108, s. 

-45, for penalties tV>r iiarboarlng foi 
.•and tobacco, liable to payment of 
portation, and which had been in 
'duties not having been first paid or e 
,;iiiry found that the goods were i 
..smaller packages and ca.sks than allc 
.and not in order to be warelioused 
that the defendant harboured them, ; 

■duties thereon not to have been 
that they were gooi.ts prolubited to i 
■and were therefore improperly desci 
information. Att.~ Gen. v. Ahy, 2 T 
'.is J. 2 ; 1 C. & J. 150 : 1 L. J.', Ex. 1 


3. CONTEACT>S ; POE SMUGO-EED ' CtOODS. ■' 

Illegality of.] — Upon a contract for snmggied 
goods, though they are received, the .money caii- 
Tiot be recovered. Thmmon v, Thomson., 7 'Ves, 
473 ; 6 E. E. 151. 

See also Cgnteagt, vol. iv. p. 223. 

Prohibited Goods sold Abroad— Delivery Com- 
plete.] — An action will lie for goods sold abroad 
which are prohibited here, if the delivery of theiii 
is complete abroad, thougli the vendor knows they 
are to be smuggled into England. Molmmi Y.,. 
/cAmwq Cowp. 341. 

A foreigner selling and deli vering goods abroad 
to a British subject may recover the price, 
although he knows, at the time of the sale and 
delivery, that the buyer intends to smuggle them 
into this country. Pelleeat y. Angdl^ 2 CX M. 
& E. 311 ; 1 Gale, 187 ; 5 Tyr. 945 ; 4 U. J., Ex 
326. 

An inhabitant of Guernsey cannot recover iii 
the courts of this country the price of goods sold 
uv;eu.xxuenu.j there, if he knew it to be the buyers iri- 

U r smuggle the goods into England, and 

^ ‘ mrvui lilm assistance for that purpose. 

. I 4 Term Rep, 466 ; 2 E. E. 

action will not lie: for smuggled goods 
f 'qif’ sold abroad, if the vendor is to deliver them, in 
\\ England, or if they are only to be paid 
i T the vendee succeeds in^ landing them, Ciarhe 

V. A'te, Gowp. 334 ; 2 Bough 698, h. 

Nor can the vendor of goods abroad, who has 
packed them in a particular manuer by the order 
of the buyer, for the pu]*pose of smuggling them 
mssel hired country, and knew at the time that 

admiralty, smuggled, recover the value 

Ligo'lers. the against the buyer, although he was not concerned 
LitSl by the risk of tlu importation. WagnieJl v. 

he superior Lead^ o Xerm Eep. 599 ; 2 E. E. 675. S. E,, 
the board, Bernard v. lieed^ 1 Esp. 91, 

Record of Condemnation.]— A record of con- 
oittY ITiU of goods in the exchequer for being 

’ smuggled is a good defence to an action 
goods sold and delivered for the same goods, 
s forfeited Thomas v. Withers, 5 Term Eep. 117. And See 
.g, so as to Lfemel v. 5 Term Eep. 117 ; 2 E. R. 561. 

ae, .though - . 

OJfley, 1 Action against Carriers . ]— In an action against 

carriers for the loss of goods delivered to them in 
lard goods, Ireland to be conveyed to England, the que.stion 
)ed at more whether the importation of the goods was 
^ the same illegal unless they had been entered at the 
e, she w^as custom-house Held, that, as illegality can 

c. 53, s. 2. Eever be presumed, it lay upon the carriers, wdio 

But she incurred the forfeiture in such case only i*msed the question, to prove that the goods had 
■<by coming within the distance during the same not been entered,^- v. D. k E. 

voyage, and not by doing so in any subsequent 5 B. & 0. 785 ; 4 L, J. (o.s.) K. B. 299. 

.and distinct voyages. Att.-Gen, v. Se/Aers, 2 Ik an action for not accounting for goods do- 
O. M. k E, 286 ; 1 Gale, 223 ; 5 Tyr. 1020 ; Eyered in this country to tiie master of a ship to 
4 L. J., Ex. 324. be sold by him abroad, it is no defence that they 

were exported without paying the duties, unless 
Of Goods.] — By 3 <fe 4 Will. 4, c. 52, s. 20,., it is shown that the evasion formed part of the 



Bribery .] — An information stating that 

H. was a person employed in the service of the* 
CQstoms. that it was his duty, as such person so- 
employed, to seize ceilain goods, and that the 
defendant offered to bribe H’, to violate such 
duty, is bad in arrest of judgment, for not stating', 
the facf.H out of which the lecrai dutv arose. Me, 2 ^' 
V. Merett, 2 M.&: By. So ; S B. & a 114 ; t> L. J.. 
(O.S.) M. C. 83. 

Evidence — Trial for Obstruction of Officer,] — 
Upon the trial of an information for obstructing- 


Penalties — Iiiability — Partners.] — The 3 eSc 4 
Will. 4, c. 53, s. 44, enacts, that every person who 
shall be concerned in the unshipping of the goods 
the duties for which have not been paid shall 
forfeit either the treble value thereof, or be liable 
to the penalty of 100/. The defendant and his 
partner having been separately convicted of the 
same offences : — Held, that each was liable to the 
penalties imposed by the act. Meg. v. Mean, 12 
M. k W, 39 ; 13 L. J., Ex. 33. 

Power of Mitigation.] — The power of 

mitigating the penalty imposed upon an offender 
against the customs acts, given to the magistrate 
by the 10 & 17 Viet. c. 107, s.s. 263, 280, does not 
apply to the case of a person who has been 
detained, and taken before' a magistrate, tinder 
18 & 19 Viet. c. 96, s. 28, for “haying been found, 
or discovered to have been on ..board a 'ship,' 
having contraband goods on board” ; ' and in. 
such case, upon the confession of the offender, . 
or proof upon oath of the offence,, the magistrate 
iS' bound to -conviet him "ih, the ffpll i^enaltj of 
imposecl by s. 28, and .the ol^^Mer'-must 


a custom-house ohicer in the execution of his< 
duty ill seizing smuggled goods, the defendant 
was not allowed to inquire tlie name of the in- 
former, or dispute the fact of the goods being; 
smuggled. Mea> v. Aken?, 6 Esp. 125, n. 

Being Ooncerned in Unshipping 0oods.l 

-rAn information under 3 & 4 Will. 4, c. 53^ 
;s...44, charged a defendant with being concerned 
in the unshipping of goods, the duties on which 
had not been paid ; with knowingly harbouring; 
goods imported and illegally unshipped without 
payment "of duties,; and with other offences- 
under that section. It appeared, at the triad 
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certain goods is prohibited and the plaintiff sells 
such goos'lsto A., w’ho indorses a bill of exchange 
to him in paj'ment, he cannot recover on that 
bill against the acceptor, although there was no 
evidence that he was tiie importer of the pro- 
hibited. U'oods. JJilh(7'd T. Uwijden, 2 Gar. k B. 
472, 


4. PROGEEDINCrS. 


Jurisdiction — Condemnation of Ship.]— Under 
the 18 A 19 Viet, c, 96, s. 28, which imposes a 
penalty of loO/. on every person found on board 
a sill]) “ lialile to forfeiture ” under the customs 
act, the condemnatiou cf the ship by a court of 
competent jurisdiction is not a condition lU'c- 
cedent to a magistrate's [low'er to convict in th.c 
penaltv. Wmle v. J>rouyn, 4 H. k C. 705 ; 15 
L. T. 228. 


— — Position of Vessel.] — Wliere two persons 
were found and apprehended on board a smug- 
gling boat, under 57 Geo. 3, c. 87, s. 5, whilst 
atioat in the liarbour of E., which l\ad an exclu- 
sive local Jurisdiction ; and, after being taken on 
shore and detained two days there, Avere carrietl. 
on Ixjard again, and conveyed to ilie jiort of J.). 
W’here thej' w'ere convicted by two justices of 
that tOAvn, pursuant to 45 Geo, 3, c. 12, s. 7 ; 57 
Geo. 3, c. 87 ; and 3 Geo. 4, c. 110 : — Held, that 
such conviction was illegal, Ktte, Ex parte, 2 
I). A R. 212, S, nom. Mite and LaiiE.s eane, 1 
B. A C. Idl. 

A vessel liable to forfeiture under (> Geo. 4, 
c. IbS, s. 3, W'as seized on the river Orwell, where 
the justices of Ipswich had jurisdiction, and a 
person found on boaid. of the vessel Avas taken 
to Blaiwich, and prosecuted before two justices 
of that place, Avho convicted him in a })enalty of 
lOOZ. for having been found on the high seas on 
board a vessel liable to forfeiture : — Held, that 
the justices of Harwich, being justices at the 
first place on land to Avhich the parties Avere 
carried, had jurisdiction to try the off'ence. 
Mvnn, In re, 8 E. A C. 644 ; 3 M. A By. 75. 

When the vessel Avas first boarded, she was 
just entering the harbour of Harwich : — Held 
that, in the absence of all other evidence, a per- 
son then found on board might pi'operH be 
found to have been on board on the high seas. 

■."■J A' 


thercu]»on immediately pay the same wit In -.ut any 
miligation under ]6> A 17 Viat. c. 167, s. 281, or 
be com mil ted to ga,ol its <iefault. Me sal Jaek^ 
^en, 2U L. T. 327. 

Detention of Persons — Habeas, Oorpns.]^ — A 
prisoiici* ill custody of nn ollicer of customs, oti. a 
charge smuggling, and brought i:q) by habeas- 
corjius at common .'Liav, may controvert tlic trutlL 
of the reliirn of the writ, on affidavit, by virtue- 
of 56 Geo, 3, c-. 1 00. s. 4. Meerhinq, 'E;e parte, 0. 
I). A B. 269 ; 4 B, A G. 136 : 28 B.' B. 224. 


Without Warrant.] — Wliero several per- 
sons Averc taken into custody after an engage- 
ment at sca between a revenue cutter and" a 
ve.ssel suspected to be a .smuggler, atid of wliicb 
the piisoiiers were the crew, and Avere delivered 
on board a. king's ship, and detained for fourteeui 
days oil susj.)icio‘n of murder, but Avitbout any 
Avarrant, ami Avere afterwards brought up by 
habeas corpus to be discharged : and it ajipearedi 
fj-oin the I’eturn that there was cause to suspect 
them of felony : the coui’t refused to discharge- 
them, but <lirectcd them to be committed to the 
custody of the nnirshal of the Marishalsea, ii:?i 
order that they might be taken before a com- 
petent tribunal, to be examined touching ilie- 
matters contained in the return, and to be further 
dealt with accoi’ding to law. Krans, Ex parte,. 
2 I). A B. 411; 1 B.'" A C. 258 ; 25 E. B. 389. 


Information.] — Ail information under 8 A 9 
Viet. c. 87, ss. 82, 83, 1U7, might be laid before- 
one justice of the {leace. Riaf, v. Ih(,mll, 3 Hew 
Bess. Gas. 368 ; 13 Q. B. 237 IS L. J., M. C. 106 
13 Jur. 2.59. 

Goods, the importation of which AAnis pro- 
hibited Avhen coming from particular places,, 
might, under 3 A 4 Will. 4, c. 53, s. 30, be de- 
scribed in an information for penalties, as goods, 
liable to, and unshipped wdthont, payment of 
duty, and the defendant might be charged wdtlii 
having been concerned in the unshipping, the-, 
duties not having been first paid or secured,, 
although it. appeared that they were in fact im- 
porte<.l from a place to Avhich the prohibitiorj 
applied. Ait, -Gen-, v. Grearen, 2 C. M. A R.. 
6(;9 ; 1 Tyr. A G. 48 ; 5 L, J., Ex. 50. 
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that a ruTiCtica liad I'trevnilc';! a.t the custom- 
]ioi;sc of allowing' the o\v]iers of imported goods 
to take theiii a, way without [riyment of duty at 
rhe tiaae. an entry of them having been pre- 
viosisly matie in a. book ke])i ]iy the otlicers ; and 
that: tile fraad cnnipja.iue<l of liad been effected 
by a ehri'k, of the defendant removing some of 
tlie leaves fionn tlic eiisroin-Iionse book, and 
snbstitnring others contain iji^g false entries of 
tile cpiaiitiiy of; gor>ds im]iorted. There was no 
direct. p,i’<iof tliar tliis fact was knovvni to the 
defendant, but iie dcriverl benetit from the 
fraudulent transaction^ : — Reid, that the jury 
might infer tint the defendant was privj' to the 
fraud. IL'ij. v. JJean.. i:^ M. \\\ 39 ; 13 L. J., 
E.X. 33. 

Convictions— Evidence.] — In a conviction 
under 8 k; 9 Vhot. e. 87. s. o(,). for being found in 
a vessel liable to forfeiture under s. 2, as having 
on board prohibited goods, it was necessary to 
negative the exemptions in s. 4. Va?i Boven^ 
In. re, 2 New Sess. ( 'as. 492 ; 9 !>• <>(>9 ; 16 L. J., 

M. C. 4 ; 11 Jur. 119. 

Indictment.] — The being concerned in un- 
shipping goods prohibited to be imported into 
the IJnitefl Kingdom ; and if e being concerned 
in importing foreign goods, contrary to statute, 
ai'e not indictable offences. Aft.-Gni. v. It'uUnfT, 
10 Ex. 84 : 2 C. L, 11. 1116 ; 28 J.. Ex. 240 ; 

18 Jur. o5.j ; 2 W. K. 366. 

Costs — Crown.] — On an information against 
two for Biiiuggiing, each wa.s charged severally in 
various counts : a verdict by consent w.as taken 
against both on all the counts foi* the full 
penalties with an arrangement that execution 
should issue agidnst each for a portion only. On 
taxation against one under s. 26)3 of 16 ck 17 Yid. 
c. 107, the crown was allowed costs ou the whole 
record an«.l a review' of taxation was refused. 
Att.-Geti. V. Rohertfs, 1 Jur. (x..s.) 1024 ; 4 W. Ik , 

7/' ' . I 

■ I 

V. COXDEM.NATION OF GOODS. 

Condemnation of goods seized and condemned 
for want of claim set aside w'itli liberty to defen- 
dant to enter and pei’fect his claim thereto upon 
payment of costs occasioned to the crown by pro- 
ceeding to condemnation. Aft.-Gini. v. Cullen. 
8 I’rice, 60S. 


YI. OFFICERS OF CUSTOMS AND 
EXCISE. 

Appointment,] — It is part of the ancient 
prerogative of the crown, as incident to the duty 
of customs, to a]")poiut officers to gauge ail gauge- 
able articles imported into the kingdom for sale: 
or otherwise. Londun. Corporation v. Long^ 1 
Camp. 24 ; 10 E. 11. 618. 

Reduction in Rank.] — A supervisor of 

inland revenue was ap}>ointed in 1881 to hold 
oiSce “ during the pleasure of the commissioners 
of inland revenue.” -By s. 4, sub-s. 3, of the 
the Ini. nul Ee venue Eegulation Act, 1890, the 
commissioners have pow’er to reduce or dis-, 
charge any vsuch officer as they see cause. The 
commissioners directed the supervisor to collect 
statistics for the board of agriculture. The 
supervisor refused ■ to comply with the order as 
being one which did not concern his. -duties as 


an official of inland revenue. The comiuis 
sioners tliereupou reduced him in rank. In an 
action against tlie commissioners to reco^'er 
damages^— Held, that no cause of action wa,s 
show, n, and that, in the exercise of the inherent 
: jurisdiction of the coiirt, the action should be. 
stayed. Wortfdnqtiyn^^^^^^ .L. T. 446 

G.A. 

Duties of— Arrest and Detention.] — Umlei* 7 
& 8 Geo. 4, c. 53, officers of excise may do all 
I that is re£ksonable by Way of arrest, and deten- 
tion for the purpose of having the matt or adjudi- 
cated upon by a justice of the peace. Brans‘ v. 
M'Jjnuihlan. 4 Macq. H. L. 89; 7 Jur. (N.s.) 
1253 ; 4 L. T. 31. 

Seizure.] — The plaintiff s wheat w.as seized as 
a distress for an excise penalty, which he then 
paid. There was no evidence that he demanded 
the wheat back ; but after ten days the officers 
brought it back in an open cart damaged, and 
part lost Held, that, the officers -wore not 
bound to re-deliv(3r the wheat without being re- 
qucstt;«l, and that they were not liable for 
the ncgligcr.K‘e in bringing it back, as no count 
in the declaration alleged that particular mis- 
feasance. JCtfah htr Y. Morris., 6 B. X 0. 464 : 9 
D. k E. 499 ; .5 L. J. (o.s.) M. C. 144. 

A custom -iiou.>e officer lias authority to seize 
unciisromed .goods, with the carriage and horses 
carrying off the same, though out of the limit of 
the pari, iciilar ])orr of which he is denominated an 
officer in liis deputation from the commissioners 
of customs. J{c.e v. Barfoot. 13 East, .506. 

Search.]— Excise officers w^ent witli a .search 
wurrant, aud. at the ilesirc of the purty, .gave it 
him to |,)UTsue, wlien he refused to return it : 
— Held, that they laid a ri.ght to take it from 
him, and even bo cr>erce liis person to obtain the 
possession of it, piwided they used no more 
violence than was necessary. Reo^ v. Jlitton, 3 
Car. k P. 31 ; M. & M. 107. 

A writ of assistance wars arldrcssed to certain 
officers therein meutionetl, and to all other his 
majesty's officers, ministers, and subjects in Eng- 
land and AYales ; it set out the commission of 
the officers of tiie customs, which empowered 
them to enter and search any house, shop, &c., 
wdiere smuggled goo(H were or were suspected to- 
be concealed, to appoint officers, ckc., aud to 
do all other thm,gs necessary for his majesty’s 
service in such cases, and according to law ; and 
it commanded the several persons to whom it 
was directed to permit and suffer the commis- 
sioners of customs, their deputies, servants and 
officers, to enter and search the houses, shops, 
^c., where smuggled goods were or wei'C sus- 
pected to be concealed, and to do all things which 
ought to be done in that behalf, according to the 
commission and to the laws of the realm ; and 
all persons addressed by the writ were to assist 
in the e.xeciition of the premises : — Held, that 
this writ did not confer a general anti absolute 
authority to enter and search houses .for smuggled 
goods, but that entry and search must be j usti- 
fied by ■ reference to the event, or to probable 
cause. Rede v. WatU^ 1 B. & Ad, 166 ; 8 L. J., 
(o.s.) K. B. 381, 

In searches })y excisemen, where the presence 
of a peace officer is required, an officer by repu- 
tation attending the rotation justices is not suffi- 
cient, Mill V, Barnes, 2 W. Bl. 1135, 
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Entries.] — The practice of makhiy' prime ami | pla inti fi' by reasr-n ni! a sa1)'ef_raenl fall in llio 
post entries a1 tlie eustoui-iiorise is leg-j aiui I price of whear. I}isrr,);n v. ArnauiL 8 Q, in 
Talid. Tinnmi v, Xodtu, 2 W. Bi. 908. ' 59, “i ; 10 Jur. 819 — Kx. ( 'h. 


Actions against.] — An action for iiioney had Trespiiss.]— An act ion of tro'pass lies against 
ami roooh’ed does not lie against a revenue an oliicer of exci^s: for an nn'^uceessfnl search 
<jni(jer to reeo\'er an over-payiiiciit. WliliebiTad after rn.t ^goods mider ihe n^ual warrant of I wo 
V. Jiroak,sh<i)fk, Cowp. 09 ; Lofft, 529. cosiniiis^ioiu'rs. i)]jtainiHl on liis own iidV>rmatioii. 

Xor will it lie against a person wlio receives i 11 > alar h v. Xtu lulvna, 2 \V. 111. 912 : 2 Wils. 48-1. 
menmy i\>, a eolleeror in a legal orUee, »»r as an ' Coiiiienmalion of good ■; in the excliecjuer is so 
excisciaan or a ca,'=io at -house oilicer, an i duly | C(meiu>i\'e, and so ;il{ e-rs i heir ])roperty, that Lres- 
pays II over. Ib. 1 pass will not lie against the ollieer ^vho seized 





Xor against an excise o!!it;er to njcover duties i them to try tli!.* point of furfeitnre again. JSaeH 
reeeiva'ti by him after tlie act imposing them is I v. Shrarauan 2 \V. Pd, 977. 
rcpeah'ii, if he has paid 1 liem (tver lo his superior. ! The })l:iiutiii: liaviipg landed goods liable to 
Gi'ocinnnj v. Jlura^ -1 ''Jerni Rep. 558. duty at tlie cii'itom-honse, they were tadccii pos- 

Ihit if ti eotisigjiee, for the purpose of getting session of !a' eustom-ho 'se officers, for the jmr- 
his goods delivered to liim [tays more than the pose <'»f examination, and detained by them, u])on 
net weight amounts to. he may recover back the a misappreheiision that they were })r<»hibilc<l, ajid 
surplus. (itnHthlea v. Banin JJult, N. P, 8-19 ; liable to forfeiture, ddiey were afterwarrls re- 
17 k.K. 945. turned to the j)lainlitl' : — l-re]<l. that the officers 

A suggestion that the defendant defends I)}- were not Ii:ible in tresf)ass. Jacohmn v. JUnke^ 
A. B., “who has been a]»pointe l solicitor on 9 Man. A' G. 91 9 : 7 Scott (N. it.) 772; 13 L. J., 
behalf of his maje-ty, and acts as such in this I 0. it 89 ; <S Jur. 272. 

behalf,’* is a suliicifuit disclosure to the court Wlien a custom-house officer takes forfeitable 
that A. B. hasaiitiiority to act under the 9 Geo. 4, goods by force from a passenger landing from a 
c. 25 ; and the plaintiff cannot treat the pdea as vessel without making any previous tlcmand he 
a nullity, although, otherwise than by such a ts not liable in ti-espass. B' GondoulnY. Leieln^ 
suggestion, the record does not show "that the 10 Ad, A; E. 117 ; 2 P. A I). 288 : 9 I.. J.,Q. B. 148. 
<jause concerns matters of revenue. Went v. An excise officer is tiot liable ro an action for 
Taunton, (J Bing. 4u4 ; 4 M. A B. 79 ; 8 L. J. breaking irinl entering a house to search for run 
(O.S.) 0. P. 129. goods under a warrant from the commissioners, 

though no goods are found. Coajfcr v. Booth, 

■Wrongful Act— Excessive Fees.]— If ex- 8 Esp. 185 ; 4 .Bougl. 889 ; 1 Term Hep. 585, n. 

orbitant fees were taken by a custom-house 

officer from the master of a vessel, upon his Evidence.] — Upon not guilty in tres]iass, 

taking out a coequet and bond pursuant to 13 A excise officers executing a body warrant, issued 
1 1 Car, 2, c, 11, s. 7 ; though the statute impo.sed hy the commissioners, maj^ give the special 
the duty on the master personally, the owners matter in evidence. Wood v," 2 W, BL 

might recover the excess as money had and 125-1. 
receivetl. Stevennon v. JJoHhner, Oowp. 805. 

A collector of post-horse duty demanded of A. Justification.]-— In order to show that the 

a sum of money, alleging that A. had let out tlefendant, an excise officer, entered the plaintiif’s 
horsesfor hire without ]>ayment of the duty. A. the defendant’s affidavit was put iji, by 

denied that he hud clone so, and gave the col- wliicli he stated that he entei'ed the house, by 
lector a promissory note for 5Z., the amount of of a magistrate's warrant, to scarcli for 

which, after it became due. was paid by A. to tint paid duty Held, that the 

the collector, who handed it over to his prin- plotting in of this aiflclavit by the plaintiff did 
dpal, the farmer of the post-horse duties: — not make out a defence for the defendant, as the 
Hehl, that this was extortion in the collector, affidavit did not state that the wariant was 
and that his having paid the money over to his .gtanted^ u])on oath made by an officer of excise, 
principal made no difference. Bow v. I/iaqlnn, required by 7 A 8 Geo. 4, c. 58, s. 34. Bavls 
4 Oar. A B. 247, ' v. 3IoneI(rt/, 1 Car. A K. 710. 


SToB-feasance.] — A collector of customs, Surety’s Bond.] — A bill by a surety of an 

appointed by the commissioners under 8 A 4 officer of commissioners of excise, after being 
Will 4, c. 5], 9. 6, to collect duties on articles sued upon his bond for an account, alleging the 
coming into the kingdom, and on payment sign officer had over-paid ; the commissioners "inust 
bills of entry, which are a warrant for delivery of be parties. Makejdeaoe v. Xeedler, Bunb. 291. 
such, articles to the party paying, is not a mere 

servant of the commissioners, but a substantive Annuity Fund — Interest of Subscriber— 
and an immediate officer of the ciwn ; and bis “Nominee.”] — On the construction of the act 
functions as collector are ministerial Therefore, 56 Geo. 3. c. 73, by whicli the customs 
lie is liable in an action for non-feasance in the annuity and benevolent fund was established 
exercise of his office, as for refusing to sign such and of the rules made under the authority of 
bill of entry without' payment of, an excessive that act : — Held, that in appointing a “nominee” 
duty.^ Barry y. Artrmd, 10 A.: A.E. 646 ; ,2 P, A of a subscriber's interest in the fund the directors 
H. 633 ; 9 L. B. 226. , ' : ought to be informed for what purpose the 

-nil 1 '.l' ^PP^^dited and to wdiom the money is 

_ Eefasal to Sig:ii Ball of lEatry-BCeasure to be paid. This may be done by the Instrument 
ofDamageB.]~ln anaotiGb«ffiaiMtacolleetor6f appointing the nominee or by some other ta- 
ewstows for refusing of. (?atry for stvument 'signed bv the subscriber, or by his 

tending a cargo of foreign on .wMoli no will. Semble, a “Mminee” may te a person 

,|(^ite^]^ay^We by ,wio is intended to take asia trustee for others, 

% I Vrsu&aH v., BuiterpM, ’S7 1, J., Oh. 521 ; 
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CIi, I). 357 'i>7 Jj. T. 780 ; 36 W, It,/ 376—. SIX, Letter ob Power oe Attoi! 

A. ■ ^oG." ■. ■■ ■ ■ 

sn1,s(Tn»ir to tlio fill, a ),eeanie knuitic white ^X. Makketablb Secueity, S57. 

Ill Scotirjjil, wiiej’u lie <iiwL lie made a will 

belVirc lie Lhjcame iii>nne fi/d’lng hi> ]>ruperty to XXL Mobtga<ie._^ 

leuaiecs, lull makiiif!' iio aiiiision to In's interest 1. n hrn Nampt np ,\i 

in ile.‘ fiimL A eiiralor was npiiuiiited by the AumUNf 

j^oorch eouid of session, fin<l proved the will. , Irdit-sfcr, 

Tlie court of session made :ui order apipoiiit- XXII. NEWSPAPER, 366. 
in.U’liie caii’ator iioiniiioe of tfie snijscribers m- *7-.- * t iViM. ‘oa* 

teresl in th(i tnnd. 'Aor oehooi (d the Jegatees ^ ' 

under his will,” and the direetoi’s of the fund XXIY. Policy OF Ia'STJXIAXGE, 366. 
^uhuiiteil him on Tliose terms. The directors XXY. Receipt 366. 

admitted tliai tlie order laid tlie same effect as ^rCx-i - " • ' , o-o 

if [he suliscriber, bwing sane, had made the XXV 1. fsETTLER.LM', od). 
nomination ; — Held, rlmi the order was a suffi- XXYIl. Voting- Paper, 371 
•cient appointment of the nominee, and a lieclara- 
lion of t/ie iiersons for who'?e l^epefit the sinn 

■ins«iircd was to bo paid: and that 1 lie directors I* AFFIOxlYP 

•were bound to iiav ihe monov to the curator. * i .. , ■, A,. 

^ " • Amdavits to bo used tor a \) 


Power of 


I. AFFIDAY1T8. 


Covenant in Settlement.’ 


Affidavits to bo used for a [uirpose othei'' than, 
that for which the}’" have originally bet-n sworn, 
The customs must be res worn with a fresh stamp upon them. 


annuity an<l benevokut fund is established by Ch/tij/ v. Biahop^ 4 Moore, 41.3. 
act of parliament. A .-ubscriber to the fund has Before 4 &5 Viet. c. 34, s. 1, wlo'ch re^ieals tlie 
aright to nominate a p'orson wiiu shall at his duty, affidavits ii,se< I in answer to an application 
decease bo entitloil to Iris iiuercst ; in tlefanlfe of to set aside an a^Yard pursuant to a sudanissiun 
any vsuch nomination liis interest goes according’ to arbitration, by deed, required to be sram[jed, 
to\lie provisions of the act. A "wiibscriber, on because they were not used in any action or suit. 


the niaiTiage of one of his daughters, e.vecuted a 
decil of covenant bv' way of seUioi'iient, referring 
to all his ju’operty, real and pensonal, but not 
specifying Ids interest in the fund : — Held, that 
it was not affected by the covenant. FemeWs 
TruH, J?i re, 2 Jiir. (N.s.) 731). 


Templemaiiyln re, 9 D. P. U. 962 ; 5 dur. 4UU. 


/:C. STAMPS. .. . I effect and meaning of an instrument, and the 

r < 4 description of it given by the iiarties thereto is 

1. Ai-iibamis, Ak. immaterial, and there can be no estoppiA. 

[.Agreements. 'ydier Jsjthfdtc Faring \\ Inland lieTemte 

1. W heji Stamjjtng neren.sarg \ Cimi‘m'(S,dura-n\ 41 L. L, Ex. 106; L. IL 7 

2. StataUrry eive-mptjrain. ^ I Ex. 211 ; 26 L. T. 033 ; 20 W, R. Giol 

a. Not of the Value of 5/., 321 , IVhere an instrument is capable of being 

b. Bale of Goods, 324, viewed in two diiterent aspects, in one of which 

c. Hire of Labourers, Ac., 327. | it is liable to stamp dut}’- at one rate, and. in the 

HI. APPOiNTiiENT OF Xfav TRUSTEES, wdiic.li it is liable to stamp duty at a 

l]2S. ' diiierent rate, such instrument ruay be admitted 

.r,,., in evidence, -where it is relied ur on in the aspect 

I\ . APrB4iis.Eai3’4NT AND 1 ALL ATiON, 3lb. -which it is properly stamped, although ‘It is 

Y. iVPFRENTiCESiiTP DEEDS — tSee Ap- not duly stamped in the otiier aspect. JJneJi v. 
P.RGNT10E. Bolmm (3 Q. B. 1). 686), Bryce v. BnnnhUtv 

YI. Award—X/v Arbitration. '•>^->'0G'^nd lidar v. {27'\V. R. 

301 ), observed upon. Ada mn y, Maryan, \ 2 L.li. 
VII. B,ank Notes, 329. Ii*, i. Affirmed on otiier grounds, 14 .L. R., Ir. 

VIII. BfLL>s OF Exchange, 329. 140— C. A. 

TV Rttts WATF 3’-?0 “agreement, minute, or memorandum o.f 

LX. DILLS oi K. ALE, do .6 j agreement,” is liable to be stamped only wdiere 

X, Bond, Covenant or Instrument, 380. | the instrument is per se binding on the parties to 


IL AGREEMEXTB. 

1. IViDCN Stamping Necessary, 

Nature of Instrument.] — P’or the purposes of 
stamp duty it is requisite to ascertain ihe legal 


I. Affidavits, 

II, AgREESIEN’I'S. 

1. WJfOf- Stanipfny ncrencffry 

2. Stataiory eiccinptiann. 

a. Not of the Value <jf 5/., 321. 

]>. Bale of Goods, 32-1. 
c. Hire of .Labourers, kc., 327. 

HI. Appointment of Nfav Trustees, 
328. 


IX. Bills of Bale. 330. 


XL C-ertificate, 334. 

XIL CliARTEBPARTy, 334. 

XIII. Contract Note, 335. 

XIY. Conveyance or Transfer, 335. 
XY. Copy or Extract, 344. 

XVI. Deed, 344. , ,, 


it. Bfhx v. XL Martin, Leicester, 4 N. &: M!. 202 ; 
2 A. & E. 2X0 ; 4 L. J., M, C. 25. 

An agreement signed by the plaintiS only is, 
as against him, valid in point of law as an agree- 
ment, and must therefore be stamped. Ilnglm 
v. Biidd^ 8 D. P. C. 478 ; 4 Jur. 654. 


XVI. Deed, 344-. * Primary Object.] — Where a document 

... ’ -r-. * ’ * several objects, of which some are merely' 

XVII. Fobbjgh, Bokds and Agreements, .anxiliaiy to the makone, the amomit of 

^ , duty is to be measured by the principal object. 

.XVIIL lUEAmx:^: • jrMer v. mies, 6 0, B, 662 ; 18 L' J., 0. P. 

. 1. Wlum Bantping 7WCf.u<(.wy,MB.: 323 ; ; 13 Jur. 588. Sgq Fmtt v, Tkanmif, i Oar. 
2, Amount — (Jomidemthn, 353, & P. 554. , 


'& ,P. -654. ; 


3. Sere ml SMgeet Mca,ters midv ' A' letter' from a principal to his factor, coa- 

^ ,, J taihing^ bills of exchange ’.drawn upon the latter, 
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which Hio princiiml promised to provide ; fif tlio s]i«'iMl .'mrei'ineiit. the pl-iiiitifTs position 
bills, if eortain gnocls, thun either in the prc*'*lu(]i]i<4' him from injiinl runin”' an act ini"! 


fsncl in '' 

for the I . 

I'actor's possession, f»r about to 1 k^ [dneed in his ; a<r;iiiist a co-director upon an ifn|)li,ed c<>ntnict, 
laiiids. should remain unsold a1 the time of the j Chafhrirh v. Chirlr, 1. (■. B. M Ij. d., B. 
bills fidling dne, requires to be stamped, and j 2ll> ; i? .Iiir. bBl). S. P., Gn'aldro -1- 

drsos iirMmioine within the CNception in the staiiip ! F. & F. biiT : contra, 7>ac d. Lamhoura v. Pe.d- 

acts as a letter for or relating to the sale ol‘ j /y/a'/;//., 4 Car. & P. 

go(»ds : the primary object of suc.li letter not i In an action Ipy the indoisee against tlic 
being tlm sale of goods, hut the obtaining of an | drawer of a lull ot excliange, the tlefcrice 
aflvnncc of rnoiicv on the goods. Hmlfli v. Chitcr, | that time Inu] been given to tiie acceptor. To 

2 B. ofe AM. 778." | meet the defence, a cop.y of a p;i, per that thc 

ibiefendaiit liad prf) 0 .iised to sign was otiere(l. By 
Hote subsequent to Contract.] — In the raorm | this tlie defemiiint consented to the pjaintilfs. 
ing of a day A. gave B. a voriail order for tifty i nsiiig'- an}- .mcauis to obtain payment from tliC- 


shtM’cs in a railway company. Jn the afternoon 
of the same < lay, A. signed a memorandum that 
he had bought of B. fifty shares in the company, 
at iOd a share ; which memorandiitn was lianded 
to B. : — -Held, that it reqiiiro<l an agreement 
stami). Kni/fht v. JJarhrr, 2 Car, tV: K, ; 16 
M. 66 ; 16 L. ,T., Ex. 18 ; 10 Jur. 020. 

A document whicli is not intended to operate 
as a binding contract, but is only used as 
evidence of a previous contract, is not within 
the statute, Avhich ioi})oscs a stamp upon an 
agreement, whetlier used as evidence of 
contract, or as obligatoi-y upon the paidies from 
its being a written instrument, Bvech'nuj v. 
WiMrmli. 1 D. (x.s.) IS ; 8 i\L & W. 41 1’; 10 
L. J., Ex, 464. 

ISTo Contract.] — A letter of allotment difteririg 
in .some terms from the application for shares 
does not require an agi’eernent starn.p as there is 
no contract formed by the documents. Yollun^ 
Y. Fl(:tvh(fi\ 1 Ex. 20 16 L. J., Ex. 173. S. 
Moore V. Garwood^ 4 Pix. 681 ; 10 L. .1., Ex. 15. 
Ward V. Lo7ule,d>orovqli, 12 C. B. 2.52. Londcfi- 
hrrovgh v. Moiratt, 3 El. & Bl. 307 ; 23 L. J., 
Q. B. 177. WllUij Y.Parratt,S Ex. 211 ; 18 
L. J., Ex. 82. 

Duty Implied by Xaw.] — An undertaking to 
perform a duty which the law implies, e.g. of a 
solicitor to recover the value of bills handed ove]‘ 
to him by a client need not be stamped. Laaf/- 
don v. Ylllmn, 7 B. & C. 640, n ; 2 M. k By. 10 ; 
6 L. J. (O-S.) K. B. 177. S. P., Be Poio/aet v. Page^ 
15 Q. B. 1073 ; 20 L. J., Q. B. 28 ; 15 Jur. 148. 

A paper stating that tlic party signing it has 
received certain bills in his hands, wliich ho has 
“to get discounted or return on. demand” does 
not ]’equire an agreement stamp. Mullett v. 
JPuteMnma^ 1 M. k Ry. 522 ; 7 B. <& C. 639 ; 

3 Car. k P, 92 ; 6 L. J. (o.s.) K. B. 176. 

Draft Approved but never Executed,] — A 
company of which the plaintiff and the defen- 
dant were both directors, occupied a house 
belonging to the plaintiff. A draft agreement, 
prepared by the plaintiff’s attorney, was sub- 
mitted to the solicitors of the company, and by 
them approved and retuiuied ; and at a subse- 
quent meeting of the directors a resolution was 
made, empowering the solicitous to sign . the 
agreement on behalf of the company. The 
agreement, however, was never executed. In 
an action for use and occupation, the plaintiff 
offered the draft, not as an agreement ' binding 
per se (it being neither ■ .dated,, stamped, nor 
signed), but for the purpose of showing that the 
occupation of the premises was to be by the 
other directors, exclusive of himself Held, that 
' , the drhft w#s inadmissible for want of a stamp, 
'inasnandhias it Leonid only be relied, on as a proof I 


accu]dor, witlunit ])rejTidico to his rigid, to 
recover from tliu defendant as drawer: — Held,, 
that this j):q) 0 r did not rciiiiire a stamp. Hill vb 
Johnson^ Car. A P. 456. 

Two Agreements in one Instrument.] — A 
contract in writuig. by whicli, after reciting that 
A. laid piircliased a piece of ground, with four 
messuages thereon built, in one of wliich the 
phiintiff resided, it was agreed that the plaintiff 
should continue to reside therein during the 
residue of A.’s term therein, provided the 
I'JaintiLf should so long live, paying the rent 
of 1.S'. ; and in the event of the plaintiff’s dying 
during the term, leaving his wife him surviving, 
A. agreed to allow her to reside therein on the 
same terms ; and A. further agreed to assign ail 
his interest in the premises so purchased to the 
plaintitf, on jia^miei it within seven years of 140/.^ 
together with all expenses : — Held, in an action 
by tlie plaintiff for breach of the agreement to 
assign the premises, that a lease stamp w'as not 
sufficient, and that an agreement stamp was also 
necessarv. PoreJocli v. FraaJd t/a^ 8 Q. B. 371 ^ 
15 L. J.,‘Q. B. 146 ; 10 .Jur, 24(1 
By a written agreement, not under seal, it was: 
agreed that A. should rent of B. a ferry for 6b 6.'?. 
per annum. The same document contained the; 
following memorandum: “Beit also known,, 
that A. has this day bought of B. the great ferry- 
boat, for 20b,” to be paid by four yearly instal- 
ments of 57. each : — Held, that the document 
did not require a stamp. Maojfeld v. ibdv/bi- 
sotu 7 Q. B. 486 ; 14 Ij. J., Q. B. 265 ; 9 Jur, S2(b 

Where one Agreement Eulfilled.] — Where, 

in an action to recover a stake of 1007,, due upon 
a horse-race, a document was put in. evidence, 
bearing one stamp, but two agreeincnts, one of 
which had been fulfilled, the other being that 
upon which the action was brought : — .Held, that 
the stamp must be taken to apply to the latter. 
Eram V. Pratt ^ 4 Scott (N.E.) 378 ; 1 D. (K.B.) 
505 ; 3 Man. k G. 759 ; 11 L. J., 0. P. 87 ; 6 Jur. 
652. 

Made Abroad.] — An agi'eement made between 
two persons residing in Calcutta, relating to pro- 
perty in Calcutta, need not necessarily be written 
on stamped paper. Gllekrid v. I/erheft, 26 
L. T. 381 ; 20 W, R. 348, jUuI 7;ee Casen^ post, 
col. 34S. ■ : 

Conveyance not by Deed.]— An instrument, 
which in terms purported to be a conveyance of 
-land, but which, not being by deed, couk,! not 
operate as such, contained a stipulation not to 
disturb the party intending to take the premises; 
■Held, to operate as an agreement, and to re- 
ire an agreement stamp. Pax v. Midgwell. 6 
B. & G. 655 ; 9 D. & R. 678 ; 5 L. J. (0.8.) M. 0. 67. 
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Fot ladeiunity.] — Ati. agreuinerit, of indemnity 
givr-n by iui oxecmtinn cTodiior (o the sheriff re- 
<ni!res -A sttsiiin. ShepJun'cl v. \Miehle,% Car.& P.ibl, 
xVn riUfleiMtikiiin v/hereby a part}’ describing a 
disij’ess t:o be trJvcn i'o]’ rent claimed to be due 
tO' him. engages to iiid.erniiify the bailiff, who 
makes the distress, does not require aB.agree- 
I'nerit sta-mp. Coiv v. JJailry^ b Scott (IN.E.) 798 ; 
6 Man. k. G-. ,19b. 


Agreement to Present to Living.] — Where A. 
Iiy writing, not. under sea.l, agrefjd in considera- 
tion of D.dOOk to ]yreseat the nominee of B. to a 
rcerory, and to furnish an abstract to and exe- 
cute a convfwanceof the next presenTation to B,, 
siicli wriliiifi- is only an agicement, not a con- 
veyance, and does m'lt require an ad valorem 
stamp. Wlluiot v. n7//rbcya;o 9 D, A B. (>20 : <*» 
B. A 0. r>0G ; 5 L. J. (O.s.) K. B. lOG ; 30 B. B. -105. 

I 0 IT] — An I 0 IT does not ref{uire a 
stamp. (%lldoi‘S-\\ Bovlnni,^, i.). A B., N. B. C.8. 
S. P., FBkar V. Led'ie^ ] E.s[). 4:2(:). 

An 10 0 with the words for value received 
does not require a, stamp. Gmtld v. C\w'mhj<:, I 
0. B. 543 ; 14 L. J., C. P. 175 ; 9 Jur. 494. 

An I 0 U containing special tej‘ms that the 
sum to be paid shall be retluced in a certain 
event, and that part of the sum shall be dis{.)osed 
of in a particular manner, I'eciuires an aginenicnt 
stamp. FJvans v. Phillyott,^. 9 Cai*. A P. 270. 

Promise to Pay Third Party,] — Tlie 

following doenmeni; does not require a stamp, 
either as an agreement or as a picnaissory note : 

1839, EAw. IB 1 0 U 45Z. l;h„ which J bor- 
i-owed of Mrs. M., and to pay iier five per cenr. 
till paid. E. T.” Jfidamdte v. Teai<dalt\ 13 M. 
A W. 216 ; 13 L. J.. Ex. 358. S. P., Taylor v. 
Steele, 16 M. A W. 665 ; 16 L. J., Ex. 177 ; 11 
Jur. 800. 

Agreement in Form of Promissory Ifote.] — In 
1842, W. and S., type-foundei-.s, were indebted to 
G., the plaintiff’s testator, in 6,000/., previously 
to and after which time they supplied the defen- 
dant with type, being ])aid by him quarterly. 
W. and 8. being applied to by G-. for payment, 
delivered to him the following ortler, signerl by 
them, and directed to the defendant — “ 24th 
Beptember, 1842. Bear Bir, — We hereby (intho- 
rise you to pay, on onr account, to the order of 
G,, G.OOO/., at the following periods, tleducting 
the amount from the quarterly accounts for type 
furnished to you, and to Messjvs. E. and B., viz. 
11th November. 1843, l.OOOZ. ; 11th November, 
1844, 1,000/.; 11th November, 1845. 1,000/.; 11th 
November, 1846, 1,500/. ; and 11th November, 
1847, l,500/.--6,000/. Yours, W. and B.*’ The 
defendant returned the following answer — “To 
W. G. Dear Bii*, — Having received the fore- 
going authority from Wk and B., I undertake to 
make you the payments as above’ stated. A. S., 
24th (September, 1842.” The first two instal- 
nients, up to November, 1844, -were duly paid to 
G . Type continued to be furnished by W. and B. 
to the defendant up to December, 1845, quarterly 
payments for w'hich were duly made by the 
defendant to W. and S. The quarterly account 
for type, up to the 31st December, 1845, amount- 
ing to 65ll 0.9. 9r/., was also paid by the defen- 
dant to W. and S., but the 1,000/. instalment, 
due on the 11th November, 1845, was not paid to 
G. In December, 1845, the defendant stated that 
he considered himself bound to see all the 


amounts due from himself to W. and B. applied 
to the discharge of their debt due to 0. : — Held, 
that the document of the 24th December. 181-2, 
required an agreement, and not a j.)r<>misst.)ry 
note or a bill, stamp, Ilaimlton ^.Spottlsmoode,. 
4 Ex. 200; 18 L. J., Ex. 393. 

An agreement, bearing a ■ half-crown sbnnp,. 
oiider 14 A 15 Yict. c. 97, for the sale of a lease, 
concluded with the following clause, signed by 
both parties : — “The plaintiff doth, at the same 
time and place, lend to the defendant 8-1/. iti, 
cash, to be repaid by instalments ” : — Held, not 
a note, and that, the stamp was saffioient. 
ehdl V. Wedorer. 14 Jur. 816. B. P., FuUett v.. 
Moore, 4 Ex. 410 ; 19 L. J., Ex. 6. 

“1 owe B. 6/., which is to be pai<l by instnl- 
merits, for rent. Signed B. J. M.,” is an agree- 
ment, and not a note. Mofat v. Edwurd>^^ 
Oar. AM. 16. 

“ Borrowed this day of J, 100/. for one or tw’o- 
montlis ; chcciue 100/. on the Naval Bank. Signed,. 
J, D.,” does not require stamping as an Agree- 
ment or ]>roTnissory note. //.f//ie v. JJowdney, 21 
L. J., Q. B. 278. 

I In ail action by indorsee against payee upon 
i the following instrument — “On demand I 
I promise to pay AV. T. H., or order, 500/. for value' 

! received, with interest ; and I have Io<lgod 'witli 
! AY. T, H. counterpart leases as a collateral secu- 
I rity for the 500/. and interest ’’ ; — Held, that the 
j latter part was not an agreement or contract 
' within 55 Geo. 3, c. 1-S4, and, therefore, that the- 
irjstrumenb required only to be stamped as a 
promissory note. Faiieourt v. Thorne, 9 Q. B.. 
312 ; 15 E. J., Q. B. 344 ; 10 Jur. 639. 

A document, in the form of a joint and several 
I'lromissory note by a principal debteu* and a- 
surety of 5/. payable by instalments, with the 
pi’oviso that, in case of default in ])ayment of 
any one of the instalments, the whole amount, 
remaining unpaid shonld become d,ue, concluded 
with the following clause — namely, “ Time may 
be given to either without the consent of the,- 
otlier and without prejudice to the rights of the.- 
holders to proceed against either party, notwith- 
standing time may be given to another” 
Held, that the document was not by reason of 
such a clause an agreement requiring to be: 
stamped as an agreement, but a good promissory 
note. And per fiaw’kms, J. — Even if the clause- 
in question amounts to an agreement, it is by 
the Stamp Act of 1870 exempted from stamp- 
duty, the subject-matter not exceeding 5f. 
Yatea v. Bratov, 61 L. J., Q. B. 446 ; 66 L, T. 
532 ; 56 J. P. 565. 

At the trial of an action to recover money alleged 
to be due under an agreement, the plaintiff put in 
evidence (inter alia) the following docLinient : — 

“ I, J. Daw’e, promise to pay J. Yeo on his sign- 
ing a lease .... the sum of 150/. — J. Daw’e.” 
The document was stamped as an agreement.. 
The plaintiff alleged that it embodied the result 
of previous negotiations in reference to a lease.. 
The defendant alleged that the document wnis a. 
piromissory note within s. 49 of the Stamp Act,. 
1870. A verdict was given for the plaintiff, and 
it being doubtful whether there was evidence of 
the agreement, he w^as left to move for judg- 
ment :-^Held (diss. Bowen, L, J.), that the docu- 
ment . was not a promissory note within the- 
meaning of s. 49 of the Stamp Act, 1870, inas- 
much ,as that act does not apply to a document 
which is neither given nor accepted as a promis- 
sory note, and is not in fact such a note. Yeo 
739—0. A. 
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Ir? rirder tbui a ilrcmnejit may be a piomissory need isot be stampe 
note within s. 4h of the tStainp *Act, I87n, it must 845 : tJ iX. ^ jI. -if 
4ubstantial]y contain a promise to pay a definite K. B. 155. 
sum of money and not bin more. A document Unless it be a 
craitMinia,!:»‘ a promise to pay money as part of a stamped. */h/c.v v. 
■cojiirncr coulaining other stipidai ion^ would not H. lK: H. 25(5 ; 7 L, 
]>e a promissory note within the act. By an v. Pun/u'lcr, 5 JJe 
dnsrrnmcid. described as a policy of insinniir-c. Ch. 508 8 L. T. 71) 

nflttr reifitlng that E. was desirous of being Tiie following d( 
insured witli tlie ajipellaTiLt corporati n, and. tliat fendant requii’cs no 
U.ei'c ha<l been paid to the c{»rporatioij tbe sum has advanced me li 
•of P/. 17.V. 4f/., being the agreed premium for him at Stratford.’’ 
each nssiu'ance, it was witnessed that the cor- Car. (S: B. 204. 
poration did thereby guarantee to the assured An agreement use 
pay.ment of the sum e)f 100/. on May 18, 1007: ledgment is admissii 
provided that, if the assured should be desirous v. Mfdt/ictrA\ 2 t.diit. 
at any time of surrendering; the poliey, the An acknowlvdgjiu 
'■corporation ^vould allow to him the siirrender 1824. i\lr. T. has Ic 
value thereof as on iM.ay 18 last })receding the does not re(}uire a s 
date of In's notice to surrender, such value to be B. A C. 541 ; 0 D. A 
fixed accoi'ding to the tables of the cor[3orntioii 240. Cpj. Bamj v. 
for the time being in foJ’cc v/ith i-efei’ence to M. A 14. lOS ; 0 L. ^ 

-siirrenders : — Held, tint this iiistinment was When in F 

liable to stamp duty a.s an agreenicnC and not . i ‘un* 

.as a proinissory note" s. 49 of the Btaiiif) r, co . ojO. 

Act, 1870. JlortfjUf/e Im^unnire Corporatimi \. 

Inhind JicveiOfc Comuii.s.doitera, 57 L. J., Q. B, 

4430 ; 21 Q. B. 1). 352 ; 30 W. K. 833 — C. A 
Afiirming 5S L. T. 700. iSce (iLso 6h,sv'.y sub tit. 

Bills oe K.xcijangil 


Consideration not Es:pressed.]-— The follow- 
ing document, given by a plaintiff to a defenclant, 
requires a stamp as an agreement August 2, 
according to Mr. H.’s (the defendant) request, 
the land at B. under Mr. B., I will be bound for 
till next Lady-day---- Rent, 48/,” OUrer v, Ilaa- 
ltett,2 R. A.N. 487; 26, L, J., Ex. ,4.16 ; 3 Jur. 
(N.S.) 1083 ; o W. E. SSL 

Deposit hy Plaintiff— -Memorandum by Defen- 
dant.] — The plaintiff depositee.! with the defen- 
dant 500/. for a speculation in foreigip stock, aiicl 
■ the defenclant signed the ' follow.ing mernoran- 
durn: — ‘‘ .Bristol, August I4th, 1843. Memomii- 
dum. BIr. S. has this day deposited with me 
500/. on the sale of 10,300/., 3/. per cent. 
Spanish, to be returned on deniancl” .‘-—held , 
.that this was: not a promissory note, and dkl 
not require a stamp as such. 'Slhree v. Tnpp^ 
■,15'.B4. A W. 23 ; 15,L.: J., ,Ex. BIS.. • -S., E., ' 

e 1 iv w 0 -- •) X- 1 p V r T A 71 ' Q- K-312 ; 15 L. J., Q. B. 844 ; 

8 A. A L. 2uo ; 3 A. A P. 3.>o : / L. J., Q. B. pj jnr. f;3<). 

158 ; 2 Jur. 854. 

“ Memorandum.— 1 have this day received of Terms of Delivery.] — A memorandum givcm 
Air. F. P. a bill for 27/. 10.v., at eighteen months’ by carriers at Dover, on the receipt of goods, in 
sdate, on condition that Mr. 8. .D. accepts the the following terms, viz. :—Hec:dvod of "L. A Co. 
partnership beyond two years ; but should Mr. a paper parcel, directed to Messrs. H. B. A Co., 
D. give notice at the expiration of eighteen 62, Lombard Street, value AJO/., which we anree 
.months, and not afterwards rescind the same, to deliver to them to-moiTOW, fij’e and j’obbery 
the hill to be null and void,” — is admissible excepted — carriage paid here,” and signed by 
without a stamp, not being an agreement, or any them, is admissible without a stamp, although it 
minute or memorandum of an agreement, or was contended that it was an agreement." the 
evidence of a contract within 55 Geo, 3, c. 184 ; subject-matter of which exceeded 20/. Latham 
-first, because it was only evidence of the contract v. Rntley, E. A M. 13. 

.as a subsequent ad, mission ; and, secondly, A memorandum by a wharfinger of tlio receipt 
because it only expressed the same consequences of goods, to be shipped and torwarded to the 
wj-iich the law would imply. Be Pov(j[W‘t\,Pagc, plaintiff in a particular manner, may be given 
15 Q. B. 1073 ; 20 L. J., Q. B- 28 ; 15 Jur. 148. in evidence for the purpose of showing the terms 
A letter, in which the defendant, who -was on which they were received, without a stamp, 
proprietor of a theatre, wrote' to a third person, although the Value of the goods wms above 20/., 
mying, ‘'F. must he satisfied with his salary the wharfage being of a less a.mount. Chadwlak 
until I know what turn the season takes,” is not v. Sills, K. A M. 15. 

an agreement,' and does not', require a stamp. In an action on a contract to ro-deliver, on 
V. 8 Car.; A P. 704. ' request, wine which had been placed in the 

An acknowledgment- that bill has- been defendant’s care, the plaintiff offered in evidence 
accepte<l for the purpose of accdmmocktiou a writing, signed by the defendant (a wine mor- 
does' not require a stamp;-"- t/ lFeB, o chant), in substance as follow^s This is to 
O. B.'834. , certify, that M. has in his cellar 'bc.h>umTi<T tn T4‘ 
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nth. KS23. "Received from H, five Lotties of enable me to discharge the rctir ; and I liereb;" 
l;un.” &C.R' making in the whole,” &c., ‘Rill the request, agree, and (mnsent, that the gootis so 
abo^■e '.vino >>;dd f-<r ” : — ihjld, that such writing distrained shall remain at ray proper cost in Iris 
was ailmissibie uitliont a stam]-), not being an possession upon the premises until liie 2nd 
ng;n:r-LaoTit, iior any minute or nieinorandum uf an hebimaiy, 1849, and 1 mukrrtake 1o gdve up the- 
ag::'‘'.;emenr. no3‘ evidence of a coTuraet, within tiie same goods aial not to replevy' the sauie. and 
statute. J)i>u']jircli v. 'M'Xav(.flitan^ 1 (>, R. 127. that tiiis flistress shall reinaiii in full fui’ce during 
2\n inslruineut as follows: — ‘‘You will be tluit time : and I undertake to give U]> pea ecu ble- 
^sh'U^f.’d lo receive tlie regiRow of the brig possession of the premises au<l etiects dist i‘airuj<l 
‘ Gratil ude,' which I enclose, and which I lodge on the 2nd FebrnaiT, RS49, and pay all cosrs 
iii yoirr ha.nds as a security foi' the payment and cliarges attending this <listi‘ess.” Fiah.iVick 
of all demands and cliarges on account of the v. 4 Ex. 82."> ; 19 L. J. Ex. Ido, S, Ih, 


ICO ^-hc has lieen Ui tliis ])ort. and which JFil Y.Jla'Hnom, 6 Scott (jsAt.') 571 ; o Mfiii. &G. 
ill be satid’aclory to you,” is nut receiv- '7S9 ; 12 L. J., C. P. 275. 


Vessel .■;ince '■■he has lieen iii tliis ])ort. and which 
I }io}.{3 will be satid’aclory to you,” is nut receiv- 
able in a,n action, by tiie writer to recover 
possession of the register, without an agreement Hote hy Broker to his PniicipaL] — A note 
stamp, idunc/.' 'v. Fw, 2 liy. iGj'; G L. J., by a broker to Iiis princf'iial, of a }yurchase 
(O.S.) K. B. 285. had made, did not require a stamp, as 

a minute or memoru'ndiim or an agreement, 
Authority to Honour Acceptance.]— The plain- although the subject of die purchase w.us above 
tiff sf,lf[ guods to B., taking liis acceptances for 20h value, and not within, any exemption from 
the price, and sent diom to the defendant as B.’s damp duty.^ Josephs v. Vehi'ci\ 1 Car. <k; P. 811. 
ageur. w'h(» con.-signed Lhciri to his partners adrroad P-^ v. '* ^ 

fur sale. While these acceptances were I'urming, By. 538 j 7 L. J. (o.s.) K. B. 331. 
the plaintiff doubting B.'s solvency, requireii ^ ^ ^4. 1 k 

luUidura .c-curity, wUereuiKm B. trote the , Contraet of Mamage.J-A 

follow™- Icilcr A-JIr. w!” aho plaintiff) rey to pioTO a copmegof man 

“holdmJniv aoc-.ptancos for l.lOOf. h there- not be stamped. v. £»/«, i StatK. 3oi. 

alioats. lor goods cm. si -ned by hmi, on my Dissolution of Partaership.l-When n notice 

B.ahia, Ihcre'bF authorise and direct you, from ot partncyip stated th.at ho 

ornl r.ut of the remittances that yon nmy receive Py'® g'’ to dissolve, >t is ra.l a.imiss.b e 

against net proceeds of any cousigumeuts made ns an agreement v. M, 

hj me 10 Jiilier of your lirms, Kubsequent to JfP'dk'p ' ’ 

the Lst May last, to pay sucli acceptances upon 

anil ns they boeonie tluo. or aflerwards, it B.evoca'ble Aerreement to Grant Perniissionfor 


previoLisiy to the receipt of such net proceeds 


Sevocahle Agreement to Grant Permission for 
Erection of Jetty.] — By an in.strnnient not under 


of such eonsigmeuU tile bills arc not honoured seal the conservators of the Thames agreed tc- 
by ulo Held, iliai this Jeiler (li(i not require gj-aiit permission during their pleasure to the 
a stisrnp, obher p an inkiml bill or ^as nn 

agreement. lianti'OJi, 9 AI. k. M' . Ill ; sideration of an annual pa^'nicnt yearly so kvng 

11 L. J., Kx, Idb as the jetty vvuis allovved by the conservators W 

remain t*~Hcl.d, that the instrument was not 
Speemc Performance— Notice to Treat.]— chargeable with stamp dutv under 33 31 Yict. 

>Speciricpeif<.rmjL]ieehavingbeendecreedagaiiist c. 97 (the Stamp Act, 1S'7()), either as a “con- 
a. railway company, foumled on the ordinary veyance on sale ” within s, 70, or as an instru- 
notice to treat and assessinent of value by a ment wherebj?' any iiroperty was transferred tO' 
jury, the notice to treat need not be stamped as ^r vested in ‘any pei’son, within s. 78, or as a 
an agreement. Ilaidimjfi v. Met'mpolitan Ity., “ lease or tack,” ‘or ‘‘bond, covenant, or insti’u- 
18 L. T. 870. nient of any kind whatsoever,” within the- 

■ , . - , ■ , schedule, but only as an ‘‘ agreement” Thamc,f 

Order to Pay oyer J-~A. having goods at the ComermUm v. Inland Revemie Canimlmimers, 
wharf of L., which G. luui conveyed there by gg j 33^ ISl I3 q, 279 : 5G L. TI 


18 L. T. 870. 


illilllii 


Order to Pay oy^^rj A. having goods at the ComervaUm v. Ml and Revemie. CommhHwmrn, 
wharf of L., which G. luui conveyed there by 53 j 33, 333 33 q, 33^ 33, 279 ; 5G L. TI 

shi]-), gave B. a paper by winch he authorised him pgg . 35 274. 

to sell the goods, and out of the piroceeds to i^ay ’ 

C. the balance due to him for freight, mention- Auction — Memorandum by Auctioneer,] — 

ing the sum : B. sold the goods and received the written paper signed by the auctioneer,"* and 
proceeds : — Held, in an action by C. against B. delivered to the bidder, to vviioni lands were let 
for the sum mentioned in the paper, that the by auction, containing the description of the 
paper did not require^ a stamp. HumyiltTeys v. lands, the term for vvhich they arc let to the- 
Brhmt^ 4 Car. & .P. 157. bidder, and the rent pavable, must be stamped* 

A.ks attorney gives B. a written authority to Mam^boUom v. Mortley,'^2 Al. '& S. 445 ; 15 R. E. 
pay money for A. This authority does not 304. 

require a stamp, either as an agreement or as Butasimilarpaper, not signed by the auctioneer 
a power of attorney. Parlier y. Rnjms, 7 Car. & or any of the piarties, w^as not such a minute 
P. 106 J 1 Ai. & W. 30 : 1 Gale, 306 ; 5 L. j., Ex. 90.. of the agreement as was required 'to be stamped^ 

nor such a writing as wmuld exclude parol evi- 
Eequest to landlord's Bailiff,]— The follow- dence. Bamsbottomr, Tunlmdye, 2 M.&S.lSl j , 
ing document does not require an ag,reement 1.5 B.'E. -302. 
stamp; — “I, N. P., do hereby request S. B., ■ ‘ * 

bailiff to my landlord, who, on the 4th Ho- Eesolution of Company.] — resolution of a 
vember, 1848, having distrained my goods on the company or an association, for the appointment 
premises which I now hold, for 1000^., as rent of a clerk or a secretary, at a certain salary, ia 
due to S. B., and I request him to forbear the hot an agreementj nor ;a minute, nor a memo- 
sale thereof until the 2nd February, 1849^,.. to' randuih of an agreement, that need be stamped* 


GA, k'; ;;A 
iiiiliililiiiliilliii 


i'Ai'.k- '"! ^ ■ ''o-'k V i . ■ %F‘; ' 




I 'af/altimi X, Iirh((\ 1 Scott (XE.) 258; 1 Man. | out in ilic fonn of ii pro[)0,«n], \vhi<'l! is oral]} 
t) L. J.. G. P. B2r>. ^ | accept w I, tliis <locs not rc(]uiro a stani]) ns ai 

A mhuite of a resolutiuji enteveil in the lj<x>ks ' ag-recinent. La'nuj v. Siui/h. 3 h\ k .F. l.)T. 

'Of a jeant-stock coni ]>any. for the acceptance of ■ in nn aftlion for work aini. labour, (he el efern 
a tenber for weU'k to be done frjr tlic company, is elant oiforeb in evidence a iiropoml on his part, 
not a minute neu* a meinorantlnin nf an agre?ei- whic-li vms not liiially ac<*cded t^^, containing an 
unait tUal need be stamped. v. Jivach^ estimate of ilic amount of. the work ;■ — field. 


1 Scott (K.E.j 350; 1 Mem. k (b 1J7, 

But, a minute of a, resolution, wliich ];>ur[:K,n‘te< 


I tliat it; being a mere ])r()p<„»sai and c.siirnatc, it 
I might be read, alliiriugii it was iiot stamped. 


un the face of it, to be an agreement that thej l^rttnrford v. ilauiiifon, 2 >Sta.rk. 41 


,i niitt simiild have an add,itii,jnal sum fo,i’ tiic 


No di)CUinour, rci|uires an agreement stamp mi- 


crYtra, troul.de imposed on him by a deviation lo,s,s it iimonnhs to an agreement of itself or to a 
from th,e iwigiiial line of road, aiit'l ^\’hieh was meimjrandum of an. agi’eemerit already made; 
.read over tbe plaintiff, and was assented to and thei-efoi’o a written oi‘ ])rin.ted offer not ac- 
]>j him. requi i‘ed an agreem cut stamp — per Kolfe. ccjjted in writing does not re pi ire a stamp. 
Jb. at nisi }n‘ius. LHraa v. Jieavlt^ 1 >Scott (-N'.li.) ('arlllly. CurhoUc S/nokr Ikdl (\k. td L. J., Q. B. 
350 ; i Man. A G. fl7. thhl ; [isti2] 2 ty B. -IH-l : 5(1 J. B. diM. 

'J'he folio’.viiig document is not a mere ])roposal 
Agreement to Pay Uncertain Amount.] An but .reniu]’e,s an agreement stamp : — 1 agree to 
instrument by whitrli a paj-ty promises to [lay biiild up eieb t cabins on, board of the * American 
357., and also all such otlmi- sums as fw i-eferenee Lass ’ for iu/. in easii.” Ih^qnrtif v. 2 0. 

to his books he owetl to another, with iiitere.^-, |p 779. 03 L. J.. 0. l\ 151 :'JS Jiir. 4*36 : 2 
ret pi ires ail agreement stamp. Smith Sight- tV. ip 373. 

2 Stark. 375 ; 20 K. lb 61M. q’Pa defendant directed the plaintiff, who was 

Extra Wor3..1-Whera «-„rk has been done 


tinder a written contract, the plaintiff cannot rc- 


a licence to use two of his [latciit furnaces, to 
bo ap)]fiied to a single |d.ate, ckc., for 25/., as 


■cover ror extras unless the contract « stamped. en.aincei?’ or furnace-builders’ time. 

)■ mm/ T. Me, < L. J. (O.s.) K. h. i dl). superintend m- fix the above order, to be paid 

Debenture or Promissory Kote— ¥ot under shirhhig\s a (lay ’b-.;Held, an agreement, and 
Seal — Payable to Order.] — An instiMiment issued (Jhuntev y. Djehemon^ 2 

by a company incorporated under the Joint 5 Man. &: G. 

iStock Companies Acts, 185G and 18G2, purport- 1 *5 ly7; 7 Jur. 89. 


iS took companies Acts, 1 80 b ami 1802, purport- 
ing upon the face of it to be a “debenture,” with 


A manager of a theatre wrote to an actor, 


coupons for t:he payment of interest .half-yearly ‘'^llermg liim. an engagement, at a weeklysalary 
attached to it, and containing an enyageinent on boine month.s afterwanis the manager 

the part of the company to pay “ the anioiint of to tue aetor, stating that his sorvice.s 

this indentured* to A. .D. or order on a given day, '^'"ould oe no longer required, unless he would 
witli interest at live per cent., is under the ritamp '^■^'yt;k only, for the summer season. 


Act, 1,8 1 tt chargeable with a debenture stamp of f '^^2 E;ianager, however, subsequently^ wrote to 
2.!.', and not ’with a promissory-note stam]K actor as fuilows:— “I have received your 
JJnthdi India Sfimnn SaTuiafwn'CiK y. Inland letter, and, on recoii8idca\ation, will give you the 
Ilennup .50'l. J., Q. B, 517; 7 C-k) for the summer 

t> B D. 105 : 44 L, T. 37S; 29'VVhE. 010. season.'' In an action for the anjOi,mt of .his 

‘ ’ * salary as an actor at the theatre Bleld. that 

Approval of Draft.] — A draft agreement ha<.i the letters wore oid.y pro])Osals, and did not 

jii the back of it the following inemorandnin : — require a staray). Ilud,yn‘th v. Taruold, 9 G, B. 

■ approve of this draft,” and this was signed 025 ; 19 L, J., C. .?. 321 ; 14 Jur. 578. 
by the parties: — Held, that it did not require ^Pending a negotiation for a tenancy, the terms 
my stamp. JJimit.JM'mh(mom.Y,Ikul(jHj)h^4^QviT, of which wrnre arranged by parol, the landlord 
& P. 312, signed and delivered to the tenant the ;f olio wing 

memorandum: — “ .1 shall be happy to allow Mr. 


written agreement between B. and G., and A. his landlord” Held, that this was not such an 
afterwards agreed by parol that B. should have agreement, or a minute of an a,greement, as to 
ihc land upon the terms proposed :— Held, that require a stamp. I^eiheU v. Menmnrm. 8 8cott 
the original proposal was receivable without a (n.e.) 508 ; 3 l\ran. A G. 119 ; 30 L. J., C.P 243 
stamp. D7*antY\ Bnrmn^ 5 I). A E, 582 ; 8 B. A 

G. ti05 ; 3 L. J. (o.S.) K. B, 111. And see Edgar Buies for Governmeiit of Sehool— Signed by 
X; Master.] — The trustees of a free school drew up 

Ac/yJ, M. A M, 181 ; 7 L. A G. ; 6 B. J. rules for the government of the school, prescrib- 
(0.8.) K. B, H2; Chaplin j, Clarh^ 4 Ex. 407 ; ing also the terms upon which the master should 
Doe d, Bingham y. Cartwright, 3 B. A Aid*. 826. hold or be dismissed from his office, Tlicse were 
Where a proposab^M assented to siped by the trustees and by the master who 

inwriting, the latter bemg evidence of an agree- was already in offi.ee, and were produced by the 
ment, is not admissible without a stamp ; as, trustees on the trial of a cause between them, 
where it is written by the defendant and signed and the master (then dismissed), as “ rffics agreed 

meeting of the trustees ” .--Held, ad- 
■ ■’ ‘'-'c ^ 3.8 J ttr. missible without being stamped as an agreement. 

* ’ Browne Y. Damson, 4 Ik k D. 'do5 : 12 A. A E. 

If, after two parties have oraDy agreed to oer- 624 ; 10 I*. J,, Q, B 7. 

2t;|rw%"bne-. of them. desffies;that' they shall • • • q ^ 

s .puf' iWwiitmg,'and-tha''-oth^' writ^’T the^ Appointment' to Ojgleb.] -«The appointment in ' 
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KE\'ENDE— 


ol7' 

■\vrItiE.g of a t.j'onriiiror to tlie g'uanliaiis of the 
poor oi: Poj’niio.dunri, lualer a ioijal. act, at a 
yaorly .salary, requires a starap. Ifer/. y. Weh^h, 
2 ("'ur. cs: K. : 1 Don. C. C. 11)0. 

'I'Hvo f;cr,'(nis, wlio ha,d been appointed com- 
nicji-ko *|)or< in a, manor, lUipoifilcd tlioii* deputy, 
oy i!;e Folloivinir wririrjq’ sfyued by them : — "’W'e, 
Iho iindiM'>!e'ncd. lijiviny beingapiioiiitod cminnon- 
k(;<jpCT<, hereby iv-juiinaie and appoint you onv 
dopNiy fitr llie iowvjr oo.mmuu, and authorise you 
In act for us in that Ixiliaif in ail thiiig.s pertain- 
ing to llio rights and pri riicyes of the lord and 
iiif t (man is of the niaiior, with the same powers 
'ind in the .-anie manner as it would be our duty 
to art." it then went oii to state what were the 
rigiits GoiiiiiKm. and in what manner thediities 

Common-keeper siiould Ix' exercised: — Held, 
that this docuimait did not, require to lie stamped, 
as Ddiig a, " gu-ant or ap[»o!ntment of or to an 
orilc(» or ompiovnienT,” with ua Geo. 3, c. 184. 

V. AViiijtt, 11 M. &; \V. 527. 

Prospectus.] — In. an action by a schoolmaster | 
lor a sum of money in lieu of three montlis’ 
notice of the I’ernoval o{; the defendant's sons 
from school, it appeared tliat the defendant’s 
agent, having' e.xpressed a wisli to place the de- 
fendant’s sons under the ])laintitf’s cai'c, received 
■from the latter a pr<:;spec:tus, which stated that 
the terms wore 80 guineas pei' annum, and tlmt 
throe months' notice, tir pn.yn'iont, was recpiireil 
previously to the removal of a pupil. Tiie plain- 
lilf, at the time uf delivering the prospectus, 
agreed, verbally, thfit the boys should be charged 
■for at- the rate of 50 guineas per annum each. 
The boys were thereujgon sent to the plaintiifs, 
and were taken away witliout the stipulated 
notice ; — Held, that the prospectus nais a pro- 
posal, and not an agreement, and that no stamp 
•was necessary. C/ai/ v. f'rofts, 20 L. J., Ek, 381. 

Where the agreomout on whieli the acrimi is 
brougiit is contained in a prospectus of terms 
delivered Igy the plaiuritf to the defendant, it is 
necessary to get that identical copy stamped 
whicii has liee'u deli vered. Willlani.s' v. Shnojk- 
2 .Sttii'k, 21)2, 

But in a soi■nc^vhat similar case a prospectus 
was aliowu'-d io }>o read to show ■what the terms 
were although it was not stamped. IMf/ar v. 
miek 1 Stark. 464 ; IS R. il. 809. 

Letters of Traders.] — A letter written by a 
son. who managed his mother’s trade for her, to a 
creditor of hers, containing a |■)^ol■nisc to pay her 
debt, need not be stamped, and was exempted 
.under 32 Geo. 3, c. 51. ^luGlienzie v. JJanhs^ 5 
Term Eep. 178. 

Several Bociime'iits.] — B. wrote to an associa- 
tion to insure a ■vessel, and agreed to abide by 
their rules ; the policy did not mention the 
rules Held, one contract, and that the letter 
was admissible without a stamp, as the policy 
was stamped. Albert Ateraqe A^mciatum^ In 
re, Bli/Ws mse, h. K. 13 Eq. 529 ; 20 W. B. 504. 

Where a contract is contained in letters, it is 
■sufficient if one of the letters bears a stamp, 
.although on the part of one of the contracting 
parties the letters are written and signed by an 
.agent. ,■ Brant v. Alaclioce, 15 M. & W. 737 :■ 15 
:l. J., Ex. 104. ■ 

Where A., by letter, entered into an agreement ' 
•wdth B., who became a party to the engagement ' 
by writing a memorandum at the bottom' of the 
copy of the letter, and C. afterwards became 
.guarantee for B. to A. by an indorsement on the 


back of the copy of the same letter, in which 
reference wnis made to the terms of the agree- 
ment on the other side of such copy: — I fold, 
that only one stamp was .necessa!'\'-. Stead v, 
fJddard, S Moore, 2 : 1 Bing. 198 ,* 1 L. J. (o.s.) 
C. P.52, ■■ . . ■ 

Tlie defendant having purchased the lea.^o of 
a house at a public auction, he afterwards wrote 
to the auctioneer re([uesting him. t<^> send tlie key, 
and stating that his auctioneer was de'slrious 
taking an inventory of the fixture.s. The aiic- 
tioriee.rs accordingly met, and disagreeing a.-< to 
the valiiatloii, appointed an umpire, to whom 
they incio.sed an inventory, stating tiie •ilxtui’‘,.';s 
to be the property of the plain till’s, and value- 1 
to tlie defendant. The umpire made a valuatiiui, 
and appraised the fixtures at a certain sum, a^ud. 
returned the inventory with an appraiscnicnt 
dulj'' stamped. The defendant by letter aftei’- 
wards rc:,[uested the ]>laintiffis’ auctioneer to 
remove tlie fixtures, which was done, and on the 
following day the defendant wrote to the plai^n- 
tiits that lie y'oiild attend at the house am.l pay 
them the amount of the fixtures as settled by the 
a[>praisor. The first aud last letters were signed 
by the defendant, but the first only was stamped : 
— Held, that oue stamp was siitficient. .llem- 
mhif/ Y. Perry, 2 M, &: B. 375. 

A letter put in was stamped with a 30.s‘, stauq^) ; 
a second letter was olfei'cd by the defendant to 
slujwthat the contract was for a^ yearly tenancy. 
'ri.iis letter was iinstanqjed and was rejected : — 
Hiild, tlie rejectiun was pro[>er, as if it wa,s a 
separate agreement it required ;ui agrc!cmont 
.stain.[) : and if it was a portion of the same agree- 
ment, a stamp was necessary upon one of the 
letters. AtherBone v. BudoeJi, 2 Bcutt (]Sh.u.) 
t>37 ; 2 Man. .k G. 511 ; 1 Drink. 08 ; iO L. J., 
C. T. 113. 

D., being tfne holder of several bills of ex- 
cliange, ai.iid being indebted to the plaintitf. and 
also to IL and G., tlie jdainliffis agents, addressed 
to the lattei' as such agents a letter, wherein he. 
proposed to hand o^'cr to them certain of these 
bills on receiving froin them, bills of hiding .for 
a cargo of wheat shipped on liis order anil :for 
hi.s accoLint by the plainti.tf. B. aud G. received 
two of the bills of exchange, and wrote a letter 
to D., varying the terms of his proposal, and 
consenting to receive the bills generally on ac- 
count wlien cashed. The first letter was sta ni ped ; 
the second was not stamped : — .Held, that the 
first letter was the only evidence of the contract 
upon which the bills were delivered to R. aiulG-., 
and therefore properly stamped. Sohnltz v, 
AatUy, 2 Scott, 815 ; 2 Bing.(X.C.) 544 ; 5 L. J.. 
0. B.130. 

Reference to other Document — Only one Agree- 
ment.] — Where an agreement refers to another 
document, so that the two papers, in fact, form, 
only one agreement, it is sufficient if one of the 
papers only bears an agreement stamp. Pmte 
V. Bielim, 1 C., M. & R. 422 ; 5 Tyr. 118 ; 4 
L. d., Ex. ‘28. 

The foUowing memorandum, signed by the 
plaintiff, was oEered in evidence : — ^ 

“ Total value of wheat grown, &c. £94 10 8 

Rent due to Mr. A. . . , 53 10 0 

. Balance due to Mrs. M. . £41 0 8 


and, secured by the joint and several note of 
certain persons. This note is to be subject to 
the revised valuation of G. and D., and will be 





EB’V'ENTJE 


in^-tro or less than 41?. O,?. 8^7., accord iiiji' as they is required a> on an npreeniont. Jk^ardon v. 
ralne the corn. The note was given iifi to me Swahij, | Is7. 

this 2(n-h August, 184-4” : — Held, that the agree- A cognovit which merely gives flie dcfeTidant 
moot lt» which the momoraiuluin referred being time does not revirrire an agreement stamp. J/zy 
jilre.nly in evidence, the inemoraiidnm itself was v. Warn'/). 1 h'ar. A P. 

ad]'nissit>1e without a stamp. JlKr.dirifly. PowHI, Alrliongli die |)!afrd. iiT, at the time of its cxe- 
h hh B. 7711 ; Id L. J., Q. B. 5 ; 11 Jur. dl. cution, undcrraives on a separate papei’ to give 

the defendaui; rime. Jlorlefj v. llall, 2 D. P. 0. 

, Staaiped.. Instruineat — Eeference to. ITn- 494. 

stamped.] — An instrument legally stamped is Though containing a. stii'mlation not to hike 
not viuaTed by I'cfmTirig to instruments whicli advantage of its being before decks rat [071. (h'ce.k 
are not siamped. Back v. Braddyll, .APOleL v, 6-9*-///. I 1). k. A. Ih'd. 

217: lo i'h’icc, too. . * But a ergnovit coiihiining rei’ins of agreement 

must be stam[K.'d. Ik.hs-e v, To/idJ/h'ini/i, o 1). 
Specification — Annexed.]— A specification F. 0. 49. 
rsefeiTod to in an sigreerneut, but not imnexed A (lei'easirnce a warrant of attorney does, 
thermo, may be stamped as a separate instru- not require a se));i rate stnmiHh’om that upon the- 
ment. 77rk/y.s- v. .Ptv7, 11 Jur. 611, warrant of .qrioimov, Pu'ictJfor/ic v. JloUtm, I 

Pi specliiea’tion of works signed by the parties Bos. A P. (n.k.) 279. 
to rumagroeinent for their execution, and referred 

to in such agreement, but not annexed to or in- Amount Necessary.] — A tvarrant of itt- 

dorsed upon it, should be stamped separately torney,dalefL:kiiXovem])er, 1840, toscciire 1,090?. 
from the agreement. Imtiui v. Yates, 1 W. il. 24. principal, nod interest at 5?. per cent., from the 

1st July. 1 840, required only an ad valorem stamp 
Bemise— Covenants in Expired Lease-Sche- of 5/.. whiclj only covered the pri'ncipal sum 
dnle. i — By an agreement of demise, the land secured^ <>f i.noo/.. the interest already accrued 
^'.'as to be" farmed according to covenants con- fioin Jitly till Kovcinber not being considered by 
taincrl in an expired lease. The expired lease the cotirt to lx: a. sum of siic.h a nature as to raise 
being piodueed in an action brought for not the [wincipal a])ovc l.OuO?. Pierpomt y. 6roire}% 
farfjiirig the land acconling to those covenants : 5 Scott (kr.K.) 60.7 ; 2 D. (a.s.) 6)52 ; 4 Man. A Gv 
— Ifold, that it vvns not a schedule, catalogue or 795 ; 12 \j. C. P. 55 ; 6 Jur. 952. 
inventory containiiig the conditions or regula- 
tions for t he managcirie7it of a farm, and there- Sale by Auction — ^Several Lots.] — If, on a sale- 

fore did not require a stamp. iA7y//as‘/.o/., by auction, the same person is declared the- 

3 B. & x\d. 395. * highest bidder for sevei'al lots, a, distinct con- 

tract arises for each lot. Emmcrscniw HeeliSy 
Alteration of Instrument.] — If an .agreement 2 Taunt. 38 ; 11 K. li. 520. 
has a penal clause ixdded after the signature of Leasehoki and copylioLl premises wec’e put up' 
one pari-y, it may, nevertheless, under circum- to auction in two separate lots, wliicli were 
stances, imly constitute one instrument, and so knocked down to rhe purchaser, and he signed 
no ne\v stamp be necessary. KnUjht v. Crook- the following jnemorandum ; — “ I hereby'' n,e- 
ford, 1 Hsp. 190 ; 5 H. B. 729. knowledge tlrnt I have this day purchased by 

Where the terms of a properly-stamped agree- public auction Lots 1 and 2 of the estates men- 
ment were altei'ed by a subsequent agreement, tioned in the annexed particulars, at 245?. ('150?. 
wdiich was not stamped : — Held, that the latter for Lot 1, and 95?. for X,ot 2).” Upon refusal 
agi’eement could not be read in evidence, nor of the purchaser to complete the purchase, the- 
could the plaintiff recover on the counts on the premises were resold, and an action was brought 
first agreement only. Heed v, Beere^ 7 B. & 0, to recover the difi’ereiLce of the price ; — Held,, 
261 ; 2 Gar. A P. 624 ; 31 R. K. 190. that the memorandum required two stamps. 

The alteration of an agreement to give up a WatWog v. Ilornxml^ 12 Jur. 48. 
farm by adding the words “ house and premises,” Sernble, that if parties choose to divide their 
after the instrument is complete, does not render contracts, so .as to lessen tlie amount of stamps, 
a fresh stamp necessary. Boe cl Watem v. they may legally do so. IlairliUuY.OIuUerhucdi, 
MtntdMim, 1 M. A By. 208 ; 6 L. J. (o.s.) K. B. 86. 2 Car. A K. 810. 

An agreement altered by the parties before the The same pa|)er, containing two dift’erent con- 
date mentioned for performances requires a fresh tracts for the })urchase of di,fierent lots by dif- 
stanip. Bacon v, Simpson, 3 M. A W. 78 ; 7 fererit persons, having one stamp affixed on that 
L. J., Ex. 34, part of the pji pier which contains the contract of 

By metnorandum A. and B. agreed to refer a dis- sale wu’th the defendant, and to which the stamp 
piite to an impartial surveyor; by a further officer’s receipt for one penalty refers, is suffi- 
memorandum wiitten on the same paper on a cient to legalise the evidence of such contract, 
subsequent day it was agreed that the question Powell v. Mimmds, 12 East, 6 ; 11 R. R. 316. 




BEimV^B—Stamps. 




Bj a written agreement three persons bound 
thonisolve^, that, in consideration of A. discharg- 
iiig a debt due from B. to C., amounting to 200l., 
the costs thereupon, each of the three would 
sereraiiy pay 50/., and one-fourth part of such 
costs, aktl give :i bond, bill, or note, for his own 
]irop>»rtion r—Held, thac rhe agreement required 
oiilv one stamp, Ihi)mbottnm \\ Davi.s\ 4M. &W. 
,584 ; 7 1). ih 0. X73 ; 8 L. J., Ex. 80. 

A carg<3 of goods, part of which belonged to T. 
scparatii’ly, and part to T. and W. as partners, 
being in the hands of the consignee. T.,onappli- 
-catio'n for both parcels, signed an undertaking 
hi die name of T. and W. to pay freight for 
them, but commencing with, “I hereby engage 
to [laj,” aiid the goofls were delivered to him. 
d.’)ri art action against T. for the freight of his 
■own. parcel, the agreement was produced, with a 
'■single stamp impressed, and held admissible, 
because, although the agreement related to the 
■goods of the partnersliip as well as his own, he 
•could not hind his partner as to the latter, but 
had made himself personally liable for the whole, 
and diercfore the agreement was entire. Shlptou 
V, Thornton, 1 P. ^ D. 21(> ; 9 A. & E. 314 ; 8 
L. J., Q. B. 73. 

Where several parties contract to do respec- 
tively different kinds of work set forth in a 
speeihcatioii : — Held, that the contract is several, 
and that part of the specification only which 
^relates to the work to be done by any one of the 
■contractors, is part of the agreement of such 
•contractor, and that the agreement may be 
istamped accordingly by him. JBHtfffS v. Prel^ 
11 Jur. 611, 

2. Stattjtouy Exemptioks. 

a. ITot of the Value of «£5. 

Apparent Value. ] — On appeal against an order 
'■of removal, the appellants, to show that the 
pauper served more than forty daj's as an ap- 
prentice in the respondent parisii with the 
■assent of his master, produeed a written paper, 
purporting to certify that the father of the 
pauper agreed to give his master eiglit shillings 
■for the term of his apprenticeship : — Held, that 
'there being nothi'ng to show that the value of the 
^subject-matter of the agreement was 20/. (now 
5/.). it did not require a stamp. v. Emiermj^ 
-2 b! & Ad. 205 ; 9 L. J. (o.S.) M. 0. 80. 

An agreement of reference, of all matters in 
difieronce in a cause, tloes not require a stamp 
when it does not appear that the matter of the 
^agreement is of the value of 201. Lloifd v. Mem-- 
.sdl, 1 L. M, & P. 130 ; 19 L. J., Q. B.‘l92. 

A memorandum does not require a stamp, if it 
does not appear affirmatively that it relates to a 
matter amounting in value to 20/. Feltkani v. 
Eartwright^ 7 Scott, 695, 

Several Matters.] — A memorandum signed by 
;a bidder after his name had been marked against 
several lots at an auction, stating that he agrees 
to become the purchaser of the several lots set 
against his name, does not require a stamp, 
though the aggregate exceed 20/, in value, no 
single lot being at that price. ’Roots v. Dormer 
iLord), 4 B. k Ad. 77 ; 1 N. & M. 667. 

An instrument as follows : — “Memorandum. — 
Mr. B, has left in the cellar at &c, seventy-two 
barrels containing ale, in Mr. H.’s casks, which 
I agree to allow Mr. H. to take from my cellar at 
any time within three months from this date, by 
receiving one day’s notice ; and if left in the 


cellar beyond that time, Mr. B. or Mr. H., or 
whom it may concern, to pay rent or warehouse- 
room for the same. Dated this 4th day of 
August, 1842. J. S.,” is admissible without a 
stamp, although the value of the goods exceeded 
20/., the amount of rent (if any) being less. 
Baldmin v. Alsager, V6 M. ik W. 365 ; 14 L, J., 
Ex.34. 

Limited Interest.] — Where the subject-mattei- 
of an agreement is a limited interest, worth less 
than 20/. a year, in a thing worth more than 2<V., 
the agreement does not require a stamp. Doe d. 
3{orgarh v. Arnm^ 2 M. & By. 180 ; 6 L. J. (0,S.) 
K. B. 226. 

Agreement to confess Judgment.] — An. agree- 
ment to confess judgraent for 30/. to secure 5/, 
and costs, -was not an agreement for payment of 
more than 20/. -within 23 Geo. 3, c. 58, s. 4, and 
therefore need not be stamped. Ames v. 7////, 
2 Bos. & P. 150. 

Lease of Ferry and Sale of Boat.] — Agreement 
in April, 1804, not under seal, bet^veen A. and 
B., that B. shall rent of A. a ferry called D. for 
6/. 6.V. per annum, to be paid half-yearly, for 
which A. is to have the sole use of the ferry, ami 
whatever profit may accrue from, it, for the time 
he holds the same. Be it also remembered, 
tliat X. has this day bought of B. the great ferry- 
boat for 20/., to be paid by instalments of 5.?. 
yearly, on April 6th, the first in 1805'’ : — Held, 
that, as the instnirnent purporting to convey an 
incorporeal hereditament was not a lease, because 
not under seal, it (.lid not require a lease stamp, 
and that, if the rent onW was considered, the 
subject-matter of the agree men t was not of the 
value of 20/., and, there-tore, no stamp wns 
necessai'v* Magjirld v. Robmson, 7 Q. B. 486 ; 
14 L. J.;Q. B. 265. 

Memorandum of Sale not ancillary to 

Lease.] — Held, also, that the price of the boat 
could not be taken into consideration, the agree- 
ment as to that not being ancillary to^ the 
contract for letting, but being a distinct and 
separate memorandum of a bygone purchase of 
goods, and, in itself, subject to no stamp duty. 
Id. 

Distress — ^Value not Apparent — Agreement 
for Withdrawal,] — A landlord having distrained 
the goods of his tenant, withdrew from possession 
upon the tenant’s sigumg the following memo- 
randum : — “ In consideration of your withdraw- 
ing the distraint upon the premises I hold of 
you, for one year’s rent, due, &c., at the rate of 
44/. per annum, and giving time for the payment 
of the rent until the 1st February next, I hereby 
authorise and empower you, on default being 
made by me in such payment, to re-enter and 
distrain for the rent, notwithstanding the with- 
drawal of the distraint now made by you ; and 
I hereby declare your withdrawing the present 
distraint shall in no ways lessen, abridge, or pre- 
vent your again distraining upon the premises” : 
— Held, hot; an agreenient, or a minute or memo- 
randum of an agreement, requiring a stamp ; 
and thatj if it was, it did not appear to be an 
agreement the subject-matter whereof was cf 
the value of 20/, Mill v. Rmisom.^ 6 Scott (]<r.B.) 
571 J 5 Man, k 0. 789 ; 12 I.. J., G. ?. 275. 

An indemnity^ given on the withdrawal of a 
distress for 24^* is. I'ecei'vable without a 





To Supply a House witli Water by Hpes.] — ^An 


agreement to supply a house and buildings with 
water by means of pipes, to be laid in a certain 
manner and to a certain height, is an agreement 
relating to the sale of goods, and need not be 
stamped. WeM Middlesex Waterworhs y. Bimer-- 
4 Car. & P.87. 


him ; and upon the said sum being paid,, he Urom)^ M. & M. 408 
engages giving a receipt in full of all demands ” ; ’ 

signed by J. K., and dated, ' requires a stamp, as EaUway Scrip.] -A contract for the sale of 
an whereof the mate of the T^ne rail way scrip is not a contract for the sale of goods, 

of 20/. ^ Saymard, 2 A. ^ B. 666 ; KnigU v. BarHr, 10 M. & W.66 ; 2 Car. & K. 

4 L.J.,K. B. 64. ihJJK«T.,A!»Wei-,9qaE.&P,, 338 ; 16 L. J., Ez. 18 ; lOJnr.929. 

' OU|» ' ' , ’ . ‘ ^ ' 

^ All instrument in the follbwlng form', 11th To take Half Share in aoods— Joint Account,] 
Ootobhr. 1881, I 0 XJ 207,, to be j^id on the — The defendant agreed in writing to take one- 
22nd inst. W, Bd’rrrrequires .either as . half share of certain goods bought by the plaintiff 

ai- ^note? , or as the on their joint account^ half in the profit or' losps, 


stamp, although the sum souglit to he recovered 
under it exceeds 201. Cox v. Balls if, 6 Scott 
(N.R.) 798 ; 0 Mao. G. 193. 

Landlord and Tenant — Agreement to Ee- 
oceupy— -Eight of Occupation.]— An instrument 
as fuilows ; “ I,.], 'r., agree with W, M. to retake 
of him two acres of land from the 10th October. 
l.ShJ, at which time my tenancy expires, until 
the !M.arcb, 1841, for 10/.” Signed by J. T. 
only, and acted on by W. M., who allowed him 
to remain in posses.don accorfliiig to its terms ; — 
Held, not to be mi agreement, whereof the mat- 
ter was of the value of 20/., within 55 Geo. 3, 
c. 184, as the value of the Biibject-mattcr in such 
cases is not the value of the premises to lie occu- 
pied, but the value of the right of occupation. 
IM>\1 Madow V. Whjqhu, 3 G. eSc D. 504; 4 
Q. B. 867 ; 12 L. J., Q. B. 177 ; 7 Jur. 529. S. P., 
MarloiO v. Thompstm. 1 D. (X.S.) 575 ; 11 L. J., 
Q. B, 150 ; 6 Jur. 300. 

To give up Goodwill for £7— Penalty £20.] — 
An agreement to give up a hou.se and the good- 
will of a business for 7/., and not to open a shop 
in the same line of business within one mile of 
the house, under a forfeitui’e of 20/., does not 
require a stamp, as being for a subject-matter of 
the value of 20/. Pemhertoii v. Vanqlum, 10 
Q. B. 87; 16 L. J., Q. B. 161; 11 jur. 411. 
S. P., Ummerson v. lleelu, 2 Taunt. 38 ; 11 R. R. 
520. 

Agreement to do Work.] — The plaintifi agreed, 
in writing, with the defendant, to do the brick- 
work of a buildingfor .1/. 14.s*. per rod, the defen- 
dant to find all materials : — Held, that the 
agreement flid not require a stamp, it not ap- 
pearing at the time of making it, that its value 
aniouiite<i to 20/., though, the work done ulti- 
mately exceeded that amount. Ziddlard y. Gale, 

4 Ex. ‘8 1 6 ; 19 L. J., Ex. 160. 

A written undertaking by a builder to do 
works for “ a sum to be fixed by the architect,” ; 
the value not appearing on the face of it, does not 
require a stamp. Howland v. Lazarus, 1 F. &F. 
466." 

Interest on Bill of Exchange.] — “ In con 
sideration of your discounting for me a bill of 
exchange of B)0/., drawn by J. R. on E. U., dated 
the 5th August instant, payable at one month 
after date, 1 hereby undertake and agree, that if 
the bill is not paid at maturity, to pay you 
interest at the rate of Is. in the pound per month, 
till the -whole is fully paid and satisfied” : — 
Held, admissible without a stamp, the subject- 
matter of it being the payment of interest of 
le>ss value than 2(3/. Semjde v. Stelnau, 8 Ex. 
622 ; 22 L. J., Ex. 224 ; 17 Jur, 628. 


iiayraent of monev fibovc the value of 20/- 
///W'v V. Bl/ihis, 2M. k W. 74 ; 2 Gale, 200 ; 6 
L. J., Ex. 6. 

An I O U which contains special terms that 
the sum to be paid sha,ll be reduced in a certain 
event, and that part of the sum shall be disposed 
of in a particular maimer, will require an agree- 
ment stamp, unless it relates to an amount under 
20/. Beans v. Plillpotts, 9 Car. k. P. 270. 

Growing Fruit.] — An agreement for the sale 
of growing fruit and vegetables, to a greater 
amount than 20/.. requires a stamp. Hod well v* 
PhUUps, 9 M. eSc ’W. 501 ; 1 D. (X.S.) 885 ; 11 
L. J., Ex. 217. S. P., Pm me non v. Ileclls, 2 
Taunt. 38 ; 11 R. R. 520. 

Indemnity — All Costs, Charges, Bamages, &c. j 
— An agreement to indemnify A. from all costs. 
charges, damages, or other expenses which he 
maylnciir as bail for B,, requires an agreement 
stamp, the arrest of B., and consequently the 
liability of A., being for more than 20/., though 
the costs incurred do not amount to that sum. 
Wrhfley v. Smith, 3 H. k M. 181 ; 5 B. & Ad. 
1117; 3 L. J., K. B. 116. 

b. Sale of Goods. 

Hature of Order,]— Tn an action for not de- 
livering goods made by the defendant for the 
plaintiff in pursuance of an order, a memo- 
randum in writing ordering the goods, but not 
proving the contract between the parties, may 
be read without a stamp. Lujram v. Lea, 2 
Camp. 521. 

When under Seal.] — A contract under seal, 
relating to the sale of goods, is not exempt from 
dutv. Clayton v. Burtenshaw, 7 D. &: R. 800 j 
5 b!! k C. 41. 

Receipt.] — A receipt for the price of a horse 
with a warranty of soundness may be received 
as evidence of the warranty wdtliout an agree- 
ment stamp. Shine v. Plmore, 2 Camp. 407 ;. 
H R. E. 754. 

Containing Stipulations.]— An agreement re- 
specting the sale of goods need not be stamped^ 
though it contains stipulations concerning the 
mode of payment and other things. Heron v- 
Granger, 5 Esp. 269. 

A written memorandum for the purchase of 
goods is an agreement, although it contains a. 
stipulation for payment to be made at a future 
day ; and therefore does not require a promissoiy 
note stamp. Ellis v. Ellis, Gow, 216. 
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and to fimiish tlie plaintiff with.liilf, tlieamo.mt 
.ill time for the payment thereof,, the goods being 
.to be paid for by bills : — Held, that this was an 
.agreement. relating, to the.sale. of goods, and did 
not require a stamp. Vemiing y. LecMe, 13 
East, 7 ; 12 .R. R. 292. 


Sale of SMp.]- — An agieement that A. will 
sell a ship to B. ; that pat of the price shall be 
secured by mortgage of the ship ; that A. will 
procure the ship to be chartered on a voyage ; 
that the earnings on the voyage shall be paid 
to A. as part of the price ; that at the end of 
the voyage the mortgage shall close ; is an agree- 
ment for and relating "to the sale of goods, and 
requires no stamp. Meerinq v. Duke, 2 M, & Ry. 
121 ; 6 L, J. (O.S.) K. B. 211. 


Second Agreement — Alteration of Tirstj — 
After breach of a contract for the sale and <je- 
ii very of goods, the defendant entered into a 
fresh agreement in writing to cancel the farmer 
agreement, and for the future sale of the goods 
upon different terms ; the seconrl agreement 
relates to the sale of goods, and does not require 
an aareement stamp. WhitwoHh v. Crockett, 
2 stark. 431. 


For Future Crops.] — A written agreement for 
the sale of all the hops which shall be grown 
upon a certain number of acres of land, to be 
delivered in pockets at a certain place, must be 
stamped with an agreement stamp. Waddingtoyh 
V. Bruioio, 2 Bos. & P. 452. 


Share in Adventure.] — An agreement between 
merchants, that one shall take a share in the 
outfit of a ship and the adventure, is not an 
agreement for the sale of goods. Ze/gk v. 
Danker, i Esp. 403. 


Work and Labour.] — An agreement for work 
and labour is not within the exception of a sale 
of goods. Fielder v. Hag, 4 Car. P. 63. 

If an agreement cannot be read for want of a 
stamp, the plaintiff cannot recover the value of 
the work and labour, although the defendant 
may have had the benefit of it. Iluglies v. Dudd, 
8 D. P. C. 478. 


Part of Things Sold not ‘^Groods.”] — The 
following memorandum requires a stain p : — 
“ A. B. agrees to take the two fiys of C. D. at 
60^. ; oJ. to be paid down, and the remainder of 
the money at three months from the above date. 
Harness and goodwill included in the above 
agreement.” kmth v. Finch, 3 Bing, (x.c.) 506 ; 
4‘"Scott, 293. 


Auction — Sale by Auctioneer.] — An agreement 
with an auctioneer, in a letter to him employing 
him to sell goods in consideration of an advance 
obtained by him, is exempt as relating to the 
sale of goods. Toppiwj v. Dull, 2 F. k F. 
408. 

The following memorandum was handed by a 
trader to an auctioneer : — “ Memorandum of 107^* 
had by me of S. (the plaintiff), being an advance 
on books sent in for immediate sale by auction” : 
signed by the defendant. The books were sold, 
and an action having been brought by the auc- 
tioneer for a balance due to him on the sale : — 
Held, tliat the memorandum related to the sale 
of goods, and therefore was admissible without 
a stamp. Southgate v. Doha, 1C M. & W. 34 
16 L. J., Ex. 60. 


G-oods not Made.] — Where a man agreed to 
sell a quantity of oil, not having at the time 
the oil ready made, but only the raw materials 
for making it : — Held, that this was a contract 
for the sale of goods, wares, and merchandise. 

V. Atkinson, 1 Marsh. 4-12 ; 6 Tannt. 11. 


To Finish Goods.]— If a written paper con- 
tains a specification of goods, and the vendor by 
it agrees “ to finish the goods in a tradesrnaniike 
manner ” : this agreement does not require any 
stamp, as it is an agreement for the sale of goods 
and not for the (loing of work. Hughes v. 
Breeds, 2 Car. & P. 159. 


Agreement for Licence to use Patent.] — A 
memorandum as follows : — “ Send me a licence 
to use two of A.’s patent furnaces to be applied to 
a single plate, for which I agree to pay, as agreed, 
25Z., as a patent right, and which is to include • 
iron works, fire-bricks, and labour ; engineers’ 
or furnace-builders’ time to superintend or fix the 
above order to be paid per day,” — is not within 
the exemption in 55 Geo. 3, c. 184, as relating to • 
the sale of goods, wares, or merchandise, as either 
the primary object of the agreement is the licence, 
or it is an agreement for the erection of fixtures. 
Chanter v. Dickenson, 5 Man. & G. 253 ; 6 Scott- 
(N.R.) 182 ; 2 D. Cn.S.) 838 ; 12 L. J., C. P. 147 •, 
7 Jur. 89. 


To Make and Deliver Goods.] — A contract to 
make a chattel and deliver it within a certain 
time, is a contract relating to the sale of goods. 
Dinner v. Arnold, 2 C. M. & R. 613 ; 1 Tyr. & G. 
1 ; 1 Gale, 271 ; 5 L. J., Ex. 1. 


To deliver Manure and take Loads of Straw.] 
— The following agreement is a contract relating 
to the sale of goods : “ I agree to take all manure 
at id. each horse, a week, for forty-five horses by 
the year, and to keep it cleared away every 
week ; and likewise to let the few gardeners 
have a few loads at the same price, and serve 
them ; and to let me have during the year sixty 
loads of straw, at ll, 9.s*. per load ; begun the 
year 23rd of July, 1853, and ends 23rd of July, 
1855.” Cwrr v. Scudds, 11 Ex. 390 ; 3 W. R. 
. 457 .; , 


Fixtures.] — On a sale of fixtures by an out- 
going to an incoming tenant, the following 
memorandum was given by the broker employed 
by the former : — “ Received of Mr. H. 37. foi* let- 
ting a house to him for a term of seven years, 
Mr. H. to take the fixtoes at a valuation if he 
be accepted as tenant, and in the event of his 
not being accepted as tenant, then the 37. to be 
returned ” : — Held, that fixtures are not goods, 
wares, or merchandise, and therefore that the 
memorandum, being part of the contract between 
the parties, could not be received without a stamp, 
Wick V. Hodgson, 12 Moore, 213 ; 5 L. J. (O.S.) 
G. F. 55. 

The word “ fixtures ” means the right of sever- 
ance of chattels attached to the soil, but not 
part of the freehold. A transfer of “ fixtures ” 
is therefore, at least, the transfer of a right of 
severance, and is a conveyance within the words 
of the 55 Geo. 3, e. 184, which includes the 
“ transfer of any right,” and as fixtures are not 
goods, wares, or merchandise, it is not within 
the exemption. Horsfall v. Key, 2 Ex. 778 ; 17 
Lt. J.j Ex, 266. 
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Sale of Horse witb Collateral Arrangements.] 
— ^The fol]ow’'ing agreement relates to the sale of 
goods, %vares or merchandise, and is therefore ad- 
luissihle, without a stamp, to show a partnership 
between A. and B, ; — “Memorandum of agree- 
ment between A. and B., which is, the horse to 
be 34/., B. to have half at 17/., atid to pay half of 
the Imrse's uxpejises being with G. At the same 
time agreed fur the horse to go to Newcastle to 
bo entered fur the handicap and silver cup.” 
3[tirMm V. Shorty 2 Scott, 243 ; 2 Bing. (N.C.) 
118 ; 1 Hodges, 2{;0 ; 4 L. J., 0. ?. 270. 

Under Guarantees.] — A broker, when he 
bought goods for his principal, agreed for half 
per cent, to inderaiiify him from any loss on the 
rc-salc : the; agreement, if reiluced to writing, 
need not be st:im}>eil, because it is a contract 
relating to the sale of goods. Ckirry v, Edemor^ 
3 Term Bep, 524. 

The <kdbndant was indebted to the plaintiff in 
47/. ; and C. and W. ’were indebted to the de- 
fenthnit in 48/. By agreement between C. and 
W., the plaintiff nnfl the defendant, the follow- 
ing doeiiineut was delivered to the plaintiff To 
0. and W., i request you will supply Mr. C.” (the 
plaintiff) “ with such })arcels of iloman cement as 
he shall require, to the amount of 48/., and 
charge to the amount standing with you to my 
credit. Jb C. ” (the defendant). Under this was 
■written, “To Mr. C. On the consideration 
above named we agree to supply to your order, 
wdien you shall require it, [loinari cement to the 
amount of 48/, C. and W. ” : — Held, that this 
was an agreement relating to the sale of goods, 
and therefm'e did not require a stamp. Chatfield 
V. 6;^, IS Q. B. 321; 21 L. J., Q. B. 279 ; 16 
Jur. ,594. 

A guarantee in uniting, for the paj^ment of 
goods thereafter to be purchased by a third 
pei'aon to a certain amount, is a contract for or 
relating to the sale of goods, and need not he 
stamped. Wurt'bigtnn v. Furhor^^ East, 242 ; 
0 Esp, SO. 8. P., Watkins Y. F?he(?(?, 2 Stark. 368. 

The following document : “ G-entlemen, in con- 
sideration of your cousigning to my Mends, 
]\Iessrs. H. Go., of Calcutta, sixteen casks of 
sherry wine, and engaging to pay me one per 
cent, on the amount of the proceeds, I hereby 
agree to guarantee you the proper sale of the 
wines, and the payment of the proceeds in due 
time. J. J.,” is a contract relating to the sale 
of goods. Sadler Y. Johmo7i^l& yi. & 775 ; 
16 L. J., Ex. 178. 

“ Tn consideration of your agreeing to supply 
goods to K. at two months’ credit," I agree to 
guarantee his present or any future debt with you 
to the amount of 60/. ; should he fail to pay at 
the expiration of the above credit, I bind my- 
self to pay you within seven days from the date 
of receiving notice from you ” : — Held, that, as 
to all the debts guaranteed, it was an agreement 
relating to the sale of goods. 3Iartm v. Wright, 
6 Q. B. 917 ; 14 L. J., Q. B. 142 ; 9 Jur, 178. 

c. Hire of Xiabourers, etc. 

When Eequired.]— -An overseer in a printing- 


poultry, at 15.?.' p€ir week till Michaelmas, 1850, 
and afterwards at a salary of 25/. a year, and a 
third of the clear annual profit, after all expenses 
of rent and rates, labour and interest on capital 
are paid, on a fair valuation made from Michael- 
mas to iVlichaelnias, three months’ notice on 
either side to be given, at the expiration of 
which time the cottage to be vacated by A., who 
occupies it as bailiff, in addition to his salary : — 
Held, that this agreement constituted the rela- 
tion of master and servant between B. and A., 
and not that of partners ; that A was not a 
menial servant but a laliourer, and that the 
agi*eement was admissible, though unstamped, as 
it fell within the exemption in 55 Geo. 3, c. 184, 
as an agreement for the hire of a labourer. Me//. 
V. inriley, 2 Den. C. C. 333 ; T. & M. 636 : 21 
L. J., M. C. 44 ; 15 Jur. 1137 ; 5 Cox, C. G. 382. 

The plaintiff and defendant being resident in 
England, and B. at Havana, and the defendant 
being a foreign agent, a written agreement was 
entered into by the plaintiff with the defendant 
on behalf and representation of P. of Havana, 
that the plaintiff would proceed as fireman and 
stoker on board a steamer about to leave London 
for Havana, cidling at infermediate ports, to be 
placed in the service of P. and w'ould faithfully 
do the work of fireman or stoker on board the 
steamer, and obey the orders of the engineers. 
In consideration of the service the plaintiff was 
to receive wages at 5/. per month, payable 
monthly, and 21. per month for providing 
himself in provisions. During the outward 
passage rations were to be served out to the 
plaintiff on account of ib The contiuct to be 
understood to be in force for one year certain 
from the date, and should the plaintiff be dis- 
charged before tliat time, three months’ wages 
to be paid in advance, besides finding him a 
passage home ; P. being at liberty to confirm 
and continue the engagement on the terms 
stated, or to discharge the plaintiff and to find 
him his passage back to England. The wages to 
be payable up to the day of the plaintiff’s arrival 
in England, unless he should be discharged for 
misconduct ; one month’s pay to be advanced for 
the plaintiff s outfit for the voyage : — Held, that 
the agreement did not require a stamp, being ' 
within the exemptioii of a memorandum or 
agreement for the hire of any labourer in 
55 Geo. 3, c. 184 ; Wilson v. Ztdueta, 14 Q, B. 
405 ; 19 L. J., Q. B. 49 ; 14 Jur. 366. 

III. APPOINTMENT OF NEW TBUSTEES. 

An order of the charity commissioners appoint- 
ing new trustees of a charity, and vesting the 
trust property in them is an instrument relating 
to two separate and distinct matters within s, 8, 
of the Stamp Act, 1870, and must be stamp{ad 
both as a conveyance and as an appointment of 
new trustees. Hadgett v. Inland Esvemte Com-> 
missiomrs, 3 Ex. D. 46 ; 37 L. T. G12 ; 26 W. B. 115. 

IV. APPBAISEMENT AND VALUATION. 

An agreement to take stock, ko., at a valua- 
tion, there being no written valuation, or an 
inventory of the things valued, requires no stamp. 
Banyard v. Seabrooh, 1 F. & F. 321. ' 

Nothing being referred to appraisers except 
the- mere value of the goods and of repairs, an 
appraisement stamp upon the written valuation 
4S'^uiici^nt/An<i an aw$.rd stamp is not necjes^” 
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sary. Zeeds v. Burroim^ 13 East, 1. ' S. P.,, Ptv-' 
Av'.v.v V. Potts'^ 3 Chit. 89t). 

If a broker is called to prove the value of 
goods, he neesi not produce an inventory written 
on an appraisernen t stamp. Sta fford v. Clarke^ 
1 Car. P. 225. 

A valuation for the information of parties, 
ami not binding on them, is not liable to an 
appraisement stamp tliough an agreement is 
fonmleil on its date. Jaekmn v. Shepherd, 2 
0. & M, 361 : 4 Tyr. 330 ; 3 I.. J., Ex. 95. B. P., 
Athinsoii V. Z\:'U, 5 M. & S. 240. 

Where an objection that a valuation of houses 
was an appraisement under the 40 Geo. 8, c. 43, 
8. 9, and should have been stamped, was not 
made at the trial, although tliat section of the 
a.ct was brought under the notice of the judge 
who tried the cause, fur another purpose, the 
court held it could not be taken advantage of for 
a new trial. Jakes v. Gardiner, 7 Jur. 518. 

Y. APPEENTICESHIP DEEDS.~5c^ 
APPRENTICE. 

VI. AWARD.— ARBITRATION. 


YII. BANK NOTES. 

Duty on.] — The intention to impose a charge 
upon the subject must be shown hy clear and 
unambiguous language. Where by an act of the 
Cape Colony (No. 6,'1 h 64), “ for imposing a duty 
upon bank notes,” which act was assumed to 
have been validly extended to the province of 
Griqualand West, it was provuletl that banlvs , 
issuing within the colony notes of their own, ^ 
].iurporting to be issued within the colony, and so 
(unless expressed to be payable elsewhere) to be 
payable by them within the colony, should make 
a return thereof with a view to the imposition of 
the duty chargeable by that act ; it was held, 
that the appellant bank, which had a branch 
within the province, and there put in circulation 
notes issued by the bank in the colony payable | 
in the colony, but did not issue any notes payable 
in the province, was ncd liable, according to the 
true construction of the act, to make any return 
to the respondent, the treasurer of the province, 
or to pay duty on the notes put into circulation 
by its branch. Oriental Bank Corporation v. 
Wright, 50 L. J., P. C. 1 ; 5 .App. Cas. 842 ; 43 
L. f. 177— P. 0. 

See also Baxkee. 

VIIL BILLS OF EXCHANGE. 

the Sole Purpose of remitting Money to 
he Placed to any Account of Public Revenue 
Banker’s Order to Bank of England to transfer 
Money from Banker’s Account to Account of 
Commissioners of Customs.] — The first part of 
s. 32 of the Stamp Act, 1891, contains a defini- 
tion of bills of exchange generally for the pur- 
poses of the act, both those payable on demand, 
and those that are not ; and the latter part of 
the section explains that a “bill of exchange 
payable on demand” includes the documents 
mentioned in sub-ss. (ei) and (&). London Clear- 
. inq Bankers v. Inland Becejine Commissioners, 
65 L. J., Q. B. 372 ; [3896] 1 Q. B. 542 ; 74 L. T. 
209 ; 44 W. R. 516 ; 60 J. P. 404—0. A. 

A banker’s written order to the Bank of Eng- 
land to transfer a sum, of money from his account 
with the Bank of England to the account of the 


commissioners of customs with the Bank of 
England, whether given by the banker to a cus- 
tomer in exchange for his cheque h^r an amount 
of customs duty on goods, and given' by the 
customer to the commissioners of customs, or 
given by the banker to an oflBcer of customs in 
exchange for the customer’s checpie for an 
amount of duty, is a “ bill of exchange payable 
on demand ” within the meaning of s. 33 of tlie 
Stamp Act, 1891, and is not a bill drawn in the 
United Kingdom for the sole purpose of remitting 
money to be placed to an account of public 
revenue within the meaning of exemption 10 
under the head “ Bill of Exchange ” in schedule 1 
of the act. It is consequently chargeable with a 
stamp duty of one penny. Ih. 

Bills OF Exchakge. 

IX. BILLS OP SALE. 

Horses substituted — Names indorsed on Bill.] 
— A bill of sale, assigning certain horses as a. 
security, and also such other horses as might be 
substituted for them in the business of the 
assignor, provided the names and descriptions of 
such substituted horses were indorsed : — lield, 
that the indorsements did not require an addi- 
tional stamp, being onlj’- for the purjiose of iden- 
tification. Barker v. Aston, 1 F. k F. 193. 

When Unstamped.] — The registration of a bill 
of sale is not avoided because the stamp is in- 
sufficient at the time of registration. The defect 
may be cured by having the proper stamp afiixed 
afterwards. Bellamg v. SauH, 4 B. & S. 265 ; 
32 L. J., Q. B. 366 ; S L. T. 534 ; 11 W. R. 800. 

Authority to Act under.] — A mere authority 
to act under a particular bill of sale, senible, docs 
not require to be stamped as a letter or power of 
attorney. Baker v. Bale, 1 F. ck F. 271. 

X. BOND, COVENANT, OR INSTRUMENT. 

Securing Principal and Interest.] — ^A bond 
was conditioned for the payjiient, on a certain 
day, being a year from the date, of a certain 
sum, with interest thereon, at the rate of 5h per 
cent. : — Held, that a stamp covering the amount 
of the principal was sutticient. Bi,ron v. Bohin- 
son, 1 M. k Rob. 115 ; 5 Oar, k F. 96. S. F., Fo?‘e<* 
man v. Jet/es, 5 Car.& P. 419 ; Barker Y.Smark, 
7 M. & W. ,590 ; 9 D. P. C. 211 ; 10 L. J., Ex. 200. 

A., B. and G. bound themselves in the penal 
sum of 600Z. to a company. The bond, after re- 
citing that A. and B. had agreed to join with C., 
as his sureties, in consideration of the company 
advancing 0. 300/., contained the following con- 
ditions ; that if any of the parties should pay to 
the company the principal sum of 300/., by three 
equal yearly payments of 100/. each, or so much 
of the payments as should be owing on the de- 
cease of G., which should first liappen, and should 
in the meantime, until the principal should so , 
become due, and be all paid, pay the company 
interest at the rate of 5/. per . cent, upon the 
principal, in equal half-yearly payments, and 
should .also in the meantime, and until the 
principal should. become due. and until the same, 
with interest, should be fully paid, pay the 
annual premiums which should, during the con- 
tinuance of .-the loan, become payable on a policy 
of assurance, whereby the funds of the company 
were, on parent or his assigns, during 
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his life, (if. the annual premiums of 2M, 14.9. 7d., i covenant, or instriiinent,’' in the first schedule 
made liable to pay C.’s executors, after his de- to the Stamp Act, 18U1 ; and tJie stamp <iuty of 
cease, 409/. lO.v, ; which instrument had been 2.v. Gd. imposed thereby must be assessed upon 
deposited as a collateral security for the payment the amount of one single woehiy payment, and 
of i-he principal anti interest, and of the pre- not upon the aggregate amount of the weekly 
niiu ms which might be due and unpaid; and if paymciifs during a year. Jo/w,^ v. Inland Bs- 
C. should not, during the continuance of the remte Commh^domr,^ h. J., Q. B. 84 ; [1805] 
loan, dt) any act by which the policy might be I Q. B. 484) approved of and clistiTiguislied. 
avoided, or should forthwith pay upon demand Clifford v. Inland Ilorrnue Coiumi.sxionorSy QTi 
the pi’incipai and interest, or so much as should L. j., Q. B. 582 : [1890] 2 Q B. 187 ; 74 L. T, 
be due, then tlic bond was to be vohl, otherwise GOO ; 45 W. II. 14. 
it was to remain in full force ; and if default 

should be made in ])aynieut of the interest, or of Agreement for Placing Automatic Delivery 
either of the instalments, or of the premiums, Machines at ilailway Stations — ^Agreement to 
according to the stipulations, the whole of the Supply Telephonic Communication— Lease.] — ^ 
priijcapai .sliouid thereupon become payable : — A railway company agreed by a document under 
Held, per Pollock, C.B., Alderson, B., and Platt, seal to permit machines for the automatic 
B,, that the bond secured the payment of the delivery of sweetmeats to be placed at their 
principal, with interest only ; and that the bond stations, in consideration of a yearly rent, pay- 
%vas rigliiiy stamped with a stamp, which covered able quarterly. The machines were to be 
the. principal. Per Parke, B., that the bond placed in such positions as should not interfere 
secured the payment of the premiums also, with the traffic, ami might be moved for the 
Prudential Ifutual Aasuranee Aannoiatwn v. purpose of repairing rhe stations. The agree- 
Curzoji, 8 Bx. 07 ; 22 L. J., Ex. 85. merit might be terminated by the railway 

company or the owner of the machines giving 
Amount Uncertain.] — Any bond for securing three months’ notice in writing. By an agree- 
money alreaily advanced and to be in future ment under seal a telephone company agreed to 
advanced on an account current (although the supply to a jierson therein called the lessee,” 
obligation was under a penalty in a sum certain, telephonic communication from the lessee’s head 
less howovei' than 20,000/..) could not be receiveil office to his Loudon branches, and also to various 
in evidence, unless it bore a 20/. stamp, being theatres and other places, by means of metallic 
held, notwithstanding the penalty, to be a boml | cii'cuits, including telephone instruments at the 
for the security of mone.y which may become due head office ; and also to maintain the same, 
and payable on an account current, together with Payment was to be made by quarterly instal- 
sumsalieady advanced, where the total amount ments. in advance, to the company of a fixed 
of the money secured, or to be ultimately re- annual sum per line (the minimum amount 
covemble thereupon, was uncertain and without jiayable being calculated on the rent of 45 lines), 
limit in the words of 48 Geo. 3, c. 140. Sc-ott v. Tlie agreement was to continue for ten years, 
AUoj), 2 Price, 20. and theieafter from year to year, determinable 

by either party giving to the other not less than 
Payment of Bent Beserved by Lease.] — A three months' previous notice in wiiting ; — Field, 
bond conditioned for the quarterly payment of that neither of these documents was a lease, and 
an animal rent reserved in an indenture of lease that they were chargeable witli ad valorem duty 
of market-toils was not within either of the under the head “ bond, covenant, or instrument 
clauses in 8cijed., Part 1, of 55 Geo. 3, c. 184, of any kiinl whatsoever,” in the 1st schedule to 
which imposed an ad valorem duty on bonds the Stamp Act, 1891. Llnnner A^ijfhtdte Paving 
given as a security for the payment of any defi- C(K v. Inlaod Revenue Comwisaioran',^ (1. IL 7 
liite and ceitain sum of money; and on bonds Ex. 211) followed. Sivecfmeat Automatie Pe- 
given as a security for the payment of an}'- sum livery Co. v. Inland lierenne Commissioners, 64 
or sums of money at stated periods (not being L. J., Q. B. 84 ; [1805] 1 Q. B. 484 ; 15 E. 136 ; 
rent reserved or payable upon any lease), for any 71 L. T. 763 ; 43 VV. E, 318. 
dehuite and certain term, so that the total 

an'iouiifc of the money to be paid could be pre- Stamping after Obligor’s Death.]-— A bond is 
viously ascertained. Attree y. Anseomhe (2M. k valid though not duly stamped until after the 

B. 88) overruled. Winchester Corn Rxdmnge death of the obligor. Ilanaley v. , 8 L. J. 

Co. v. GiUinqham, 3 G. ik D. 567 ; 4 Q. B. 475 ; (O.S.) Cii. 40. 

12 L, J., Q. B. 159 ; 7 Jnr. 326. 

A liond conditioned for the payment of rent Deeds of even Date.] — A bond and a mortgage 
(the rent reserved being 650/. per annum), and executed on the same day, for securing the same 
the due performance of all covenants in an in- sum of money, but bearing different dates, re- 
denture of lease of tolls, stamped with a 35.9. quired an ad valorem stamp on each instrument, 
stamp, was not snfBciently stamped. Toovey v. Wood v. Norton, 4 M. k Ey. 673 ; 9 B. & 0. 883 ; 
Simom, 3 Jiir. 1173. . 8 L. J. (O.S.) K. B. 72. 

A bond, conditioned for payment of a sum of 
Conditions— Vendors^ of House.] — ^A bond for money to the obligee on a day named, according 
securing certain conditions to be performed by. to a proviso contained in a conditional surrender 
the vendor of a house required a 20^. stamp only, of even date, whereby A. (not the obligor in the 
Hughes Y. King, 1 Btark. ll9. bond) surrendered to the obligee copyhold lands 

, , for securing payment of the same sum — required 

for 'Weekly Payments — *‘Sum a IL stamp only, although it bore no stamp 
Pmoaically Bay able. . ’’j-n-Wherq : an' instrument denoting the payment of the ad valorem duty 
which i$ a security for sums of mnney- contem- on the surrender. Quin v. King, 1 M. & W. 42 ; 
plates $ weekly payment for, an JndeM^ period, 4 D. P. 0. 736 ; 1 Gale, 407 ; 5 L. J., Ex. 140. 
the amount of the weeHy payineht ihe^f'Suin’ Where a bond is conditioned for the payment 

money, which is declared to be the > same 
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■money as that secured to be paid b}- an inden- 
■ture of even date, it must, to dispense with the 
ad valorem stamp on such bond, appear by 
recital, on produetion of the indenture, that the 
latter was an indenture reipiirino: an ad valorem 
■stamp. TP7jc//;nvs7c// v. Jjnerhj^ 1 M. & Bob. 529, 

A bond ma<le In 1812 conditioned for the re- 
placing stock of the value of 792/., and for paying 
the amount of the dividends in the meantime, 
stamped wit] i a 3/. ad valorem bond stamp was 
‘sullicieiit, under 1-8 (-leo. B, c. 149, although there 
was of even date wuth the bond an insufficiently 
'Stamped agreement (accompanie d with a deposit 
of title-deeds), for a mortgage of the estate com- 
prised in the title-deeds as a security for a re- 
placement r>f the stock and payment of tlie sums 
m lieu of dividends. Blair v. Ormond^ 14 Q. B. 
7B2 ; 19 L. J., Q. B. 228 ; 14 Jur. HH—Ex. Ch. 

A deed of jmrtition stated on its face only a 
ysominai consideration for the conveyance of land 
in severalty to one of the co-tenants, and was 
stamped accordingly. In fact, lie agreed to pay 
4100/, for equality of partition, and had given a 
ix)nd to secure that sum : — Held, that neither 
the deed nor the bond was void, by reason of the 
improper stamp. Hennllirr v. Jlciinihei^ 1 El. & 
Bl. 54 ; 22 L. J., Q. B. 94 ; 17 Jur. 436. 

Several Parties.] — If a number of persons 
{Severally bind themselves in a penalty by one 
bond, conditioned for the performance by each 
nnd every of them of the same matter, such bond 
requires only one stamp. Boiorti v. A.'thley, 1 
Bos. k. P. (K.E.) 274. 

The addition of another obligor to a bail bond 
sifter its execution, but before its acceptance by 
the sheriff, with the consent of the slioriff: and 
the prior obligors, docs not render another stamp 
necessary. Slutw/h v. Booths 5 M. k S. 223. 

Collateral Matters.] — A bond conditioned for 
the payment of money and interest, and also 
for the performance of collateral acts, required 
only the ad valorem stamp appropriated to the 
principal, where that stamp exceetled the IZ. 15.v. 
which the collateral matter would require if it 
fStood alone. Bearden v. Buin-s, 1 M. k Rv. 130 ; 
;31R. B. 3U3. 

Crnarantees.] — A bond conditioned to secure a 
London banker from the balance arising fiom 
paying bills, &c., for a couiiti-y banker, a stipu- 
lation being inserted in the condition, that the 
whole amount of moneys to be ultimately re- 
ooverable should not exceed 1,000/., did not 
require a 25/. stamp. Lloyd v. lle ifheote^ 1 C. & 
M. 336 ; 3 Tyr. 309 ; 2 L. J,, Ex. 162. 

A bond conditioned to secure the plaintiffs to 
■the extent of 5,000/., which was held to guarantee 
a running account which they had with a third 
person, and not to be discharged by the first pay- 
ment of 5,000/., only required a 9/. stamp, and 
not a 25/., as a security of an unlimited extent, 
under 55 Geo. 3. c. 184, WHiiaws v. JlawllHso% 
3 Bing. 71 ; B. & M. 233 ; 11 Moore, 362 ; 3 L. J. 
<O.A) C. P, 164 ; 28 B. B. 584. 

By a bond, A., as principal, and B., as surety, 
■were jointly and severally bound to pay to the 
oreditors of 0, 14.?. in the pound on the amount 
of their debts ; and A. was bound to indemnify 
B. against all loss by reason of his becoming 
surety : — Held, that a stamp of 1/. 15*?. was suffi- 
oient in amount for this instrument, and that it 
did not require a second stamp on account of 
its obligation to ' indemnify B., the -whole being | 
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’ one transaction. Annmidale v. Patti son, 9 B, vk 
G. 919 ; 8 L. J. (O.S.) K. B. 66. 

A bond for 2,000/. conditioned for payment by 
the obligor to a banking company of ail such 
sums, not exceeding in the whole 1.000/., wliich 
from time to time should be owing from him to 
the coiiiparnq on the balance of his account 
current, together with such interest and com- 
mission as should be due to the company, was 
sufliciently stamped with an ad valorem stamp 
of 6/., and did not come within the clause in the 
schedule to the 55 Geo. 3, c. 184, Part 1, which 
imposed a stamp of 25/, on all bonds for repay- 
ment of money lent, advanced or paid, or which 
might become due on an account curi-ent, wiicre 
the total amount of the money secured was un- 
certain and wdthout limit. Bl(di.'<oih v. Cass 
(1 B. k Ad. 343) overruled. Prifh w llotherlmm^ 
14 M.&W. 39 ; 15 L.J., Ex. 133 ; 10 Jur. 208. 

Maintenance.] — A bond in 100/. conditioned 
to indemnify a parish against expenses of main- 
tenance, from time to time, of an expected 
bastard child, required a stamj) of 1/. 15,?. as 
being a bond “not otherwise charged” under 
55 Geo. 3, c. 184, and not 25/. as a bond to secure 
the repayment of moiie.y to be advanced, or which 
might become due on an account current, and. to 
an amount “imcertain, and without any limits.” 
Doivms Y. 3Iarsh^ 10 Q, B. 787 ; 16 L. J., Q. B. 36 ; 
10 Jur. 905. 

Damages.] — A bond to secure the damages to 
be recovered upon a new trial, and the costs of 
the action, in the event of the result of a second 
action proving similar to tliiit of the first action, 
was properly .stamped with a 35*?. stamp. Lopes v, 

XI, CEBTIFICATE. 

Solicitor. ]--M., a solicitor, who practised and 
bad an office in Birmingham, and wliose certi- 
ficate bore a 3/. stamp (M. being undei' three 
yeans’ standing), attended a taxation of a bill of 
costs at the central office in L(.mdon on behalf of 
a client. M. having proceeded to tax his own 
bill, it was objected that liis certificate did not 
admit of his practising in London : — Held, that 
M. was entitled to tax his bill ; what he had 
done did not alone constitute practising or 
carrying on business in London. Jlorton, In re, 
51 L. J., Q, B. 309 ; 8 Q. B. D. 434 ; 45 L. T. 541 ; 
30 W. B. 102 ; 46 J. P. 293. 

A solicitor living entirely in the country, 
whose entire business was in the superior courts 
in Ireland, which was attended to by a town 
agent in Hubliii, is liable to a city as dis- 
tinguished from a country licence. Keiyan v. 
Mowlds, 10 L. T. S22. 

See further Cases, sub tit. Solicitor. 

XIL CHABTER-PABTY. 

In an action on a charter-party against the 
charterer, a copy signed by him or on his behalf, 
though signed by the shipowner, is admissible 
when unstamped, if there is any evidence that 
the original was stamped. Sndth v. Maguire, 
IF.&E. m 

A guarantee for the due performance of a 
charter-party need not be stamped as a charter- 
party. Mem V, Lane, 8 B. & 8. 83 : 36 L, J., 
q, B. 81 ; L. B. 2 Q. B. X44j 15 L. T. 466 ; 15 
W, B.343. - ' 
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Executed Abroad — Time.] — A charter-] ^arty j equity of redemption, 
executed entirely abroad, and stamped within two j execute an absolute conveyance to the equitable 
months after it had been received in this country, j mortgagee, is a “conveyance on sale” within 
can be received in evidence, since it falls within i the ineanitig of s. 54. of the Stamp Act,, 
the provisions of 33 & 34 Yict. c. 97, s, 15, and 1 1891, and liable to the ad valorem stamp duty 


not of ss. f»7 and 68 of that act. 
58 L. J.. lb 88 : O P. I). 215 ; 51 
AV. il. 171 ; 5 Asp. M. 0. 291. 


XJIL CONlTtACT NOTE. 

Illegality — Penalty — Broker —Default in 
sending Contract Note — Eight to Commission.] 
— Sect. 17 of the Customs and iTiland Eevenue 
Act, 1888, which imposes a penalty on a broker 
wh<'» fails to send a contract note to his principal 
does not render the contract between broker 
and pi’incipal illegal so as to preclude the broker 
froiJi recovering commission or brokerage. 
Lea r 0 ){ d lira c%en^i)'d L. J.. Q. K. 96 ; [1894] 

1 Q. Jb 114 ; 9 lb 92 ; 69 L, T. 668 ; 42 W. K. 
196— C. A. 

XIT. CONVEYANCE OR TRANSFER. 

Property,'’ what is.] — The definition of “ pro- 
perty” under the stamp laws is “that which 
ivelongs to a |>erson exclusively of others, and 
which is the subject of bai-gain and sale to 
another.” Lhinucr Asphalte Varhuj Co. v. In- 
land Jlerrnne Connni.s-fiionerf!, 41 L. j., Ex. 106 ; 
L. K. 7 Ex. 211 : 26 L. T. 633 : 20 W. R. 610. 

A judgment debt is not property within 55 
Geo. 3, c. 184. iSched, Part 1, tit. Conveyance ; 
and therefore an assignment by indenture of 
£.uch a debt does not require an ad valorem 
stamp, but must have the ordinary deed stamp. 
Warren v. lAoce, 8 I), ic K. 494 ; 2 B. & C. 281 ; 

2 L. J. Co.s.) K. B. 8. 

“ Conveyance on Sale ” — Compulsory Sale — 
Compensation.] — I’he schedule of the Stamp Act 
of 1870 (88 A; 84 Viet. c. 97), jjrescribes an ad 
valorem duty on every “conveyance or transfer 
on sale of any property.” By s. 70 the term 
“ conveyance on sale” includes every instrument 
whereby any ]U‘ 0 ])erty upon the sale thereof is 
tran>'ferred to or vested in the purchaser. By 
deed of conveyance 8. & Co. conveyed business 
premises to a railway company. Tlie deed stated 
that the juiy in a compensation trial under tl e 
Lands Clauses Consolidation (Scotland) Act, 
1815, had found that S. Co. were entitled to 
28,586b 2.V. Id., as the value (i the premii^es. 
which had been taken by the contpany under 
the powers of their special" act ; 14,572b 16,9. ;Vb 
for the value of the buildings, &c., upon the 
premises, aii<l 9,499b 8.9. 'da, as compensation for 
loss of business, and that the company had paid 
the three sums so assessed to 8. & Co. ; — Held, 
that the 9,499b 8 a‘. ‘M, allowed by the jury as 
compensation for loss of business was part of the 
“ consi<leration for the sale” of the premises, 
and liable to an ad valoreiix duty accordingly. 
Inland Mevenne Conem hmonsrs v. Glasgow and 
8. W. By., 56 L- J., F. 0. 82 j 12 App. Cas, 
815 ; 67 L. T. 570 ; 86 W. lb 241--*H. L, (Sc.) 

Equitable Mortgage — Foreclosure — 
Conveyance Pursuant to Order pf Chancery 
Mvision.]— A cohy^anoe df. 
by': el .mortgagor t<>> m mortgagee 

t to an order qt .the,^phanaery, .^iyision 


The Belfort, | imposed under the heading “ Conveyance on 
L. T. 211 \ 38 I Sale ” in the first schedule to the act. JTnnfing- 
fotiw Inland lie venae Comm Is?, I oners, W> L. J.., 
Q. B. 297 ; [1896] 1 Q. B. 422 ; 74 L. T. 28 ; 44- 
W. R. 300. 

Where the value of the property is less tliaua 
that of the mortgage debt, iiitei'est, and costSj., 
the duty is not assessable upon a liigher amount 
than the value of the property. Ih. 

Perpetual Annuity— Security for Payment. 

of Annuity by way of Eepayment of loan.]— An 
instrument made in purRiiaiicc of the pow'ers of 
the jMei-sev Docks and Harbour Board Consolida- 
tion Act, 1858, granting a perpetual annuity ; ja 
consideration of a sum of money paid, is, for thes 
purpose of the Stamp Act, 1891, to be 'treated 
as a “conveyance on sale,” and not as a. 
security for the payment of any annuity by 
wmy of repayment of a loan, advance, or pay- 
ment intended to be so repaid, within the- 
meaning of s. 87, snb-s. 2, of the act. Jbbwy 
and Ilarhyar Board v. Inland Metmu& 
Commissioners, J., Q. B. 697; [1897] 2 Q. B. 
316 : 77 L. T. 120; G1 J. P.628— C. A. Affirming: 
45W. R. 448. 

Exchange of Shares,] — A transaction) 

wdiercby a certain number of shares in one 
limited company is conveyed by the holder of 
the shares in consideration of the transfer rto- 
liini of a certain number of shares in another 
limited company, is not an exchange w^ithin the , 
meaning of s. 73 of the Stamp Act, 1891^, 
and an instrument carrying tiurt transaction 
into etfect amounts to a “conveyance on sale”' 
within the meaning of ss. 54 and 55 of 
that act, and is chargeable as such with an a cl 
valorem duty under Schedule 1. of that aert 
Coats, Lim., ^.Inland Ile'cenne Commismontrs^ 
66 L. J., Q. B. 732 ; [1897] 2 Q. B. 423 ; 7T 
L. T. 270 ; 46 W. R. 1 ; 61 J. B. 693,— C. A. 

Agreement for Sale of GoofiwilL]— Art 

agreement for the sale and purchase of a busintssi 
with the goodwill is not a “conveyance on 
sale” wdthin the meaning of s. 70 of the 
Stamp Act, 1870, and dues not require an ad 
valorem duty stamp. Inland Be veuve Commis- 
sioners Y. Anf/vs^ 23 Q. B. D. 579 ; 61 L. T. 832 ; 
3S W. E. 3— C. A. Affirming 53 J. P. 453. 8ee' 
52 & 53 Viet. c. 7, s. 18, 

Amalgamation of Eailway Compauies.]- 

— By a special act of parliament it was provided 
that the undertaking of the A. railway should be^ 
amalgamated with, and form part of," the under- 
taking of the B. railway as from a certain date,, 
that the A, railway should from that date be 
di.ssolved, and that the holders of shares in that 
railway should in lieu thereof become holders of 
consolidated stock of the B. railway in propor- 
tion to the shares held by them respectively*. 

It was further provided that a Queen's printei^. 
copy of the act should be chargeable with the 
same stamp duty as would be chargeable if the; . 
transaction were effected by an executed instru- 
ment in writing, and that copy were the instru- 
ment : — ^Held, that the transaction was a, 

rm all I ‘(conveyance’ .or transfer on sale*’ within th© 
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ineaninj; of the Stamp Act, 1801, vSchedule I., intend the erection of certain Imlldlngs upon 

and tliat the copy of the act was chargeable commission by deed, assigned to I)., a creditor., 

with ad valorem duty on the value, at the date all the commisision to which he then was or might 
01 amalgamation, of the consolidated stock of thei^eafter be entitled in respect of such super- 
the B. railway. i.ssued to the shareholders of the intendence, upon trust to pay C. a certain debt 
A. railway. G, 11'' il\j, v. Inland llnteime Coin- due from A., and to retain the residue towards. 

'.iidoi-iononi, 68 L. J., Q. B. 405; [1804] 1 satisfaction of a certain debt due from A. to D., 

Q. B. 507 ;^y R. 122 ; Tf) L. T. 86 ; 42 W. 11.211 ; and in which deed were coiitaine<l a power of 
58 J. P. 397 — C. A, S. P., Fnrne.sK Hi/, v. Inland attorney to receive the commission, and covenants. 
liorcnne C(>mnrdi,^/ono/\s\2 11. k C. 855 ; 33 L. J., that A. would pay the debt due to D., would not 
Ex. 173: 10 Jur. (N.s.) 1138 ; 10 L. T. 161 ; 13 receive the commission, or revoke the power 
R. 10. thereby given, or do any act hy which I), might 

be hindered in receiving payment; that lie had 

Property of a Pirm—Transfer to Company.] a right to assign, had not encumbered, and for 

•—A deed executed by all the members of a part- further assurance :~~Held, that this deed was 
nership hrm conveyed and assigned to a com- not a mortgage, but an absolute conveyance of 
pany (cornposetl exclu.sivel}’' of all the partners) the commission-money ; and that a conveyance 
<aU the freehold and leasehold property and the stamp calculated upon the amount of commission 
trade-marks of the partnership ; the whole of eventually receive! was sutlicicnt. Poaley y. 
tlie. capital of the company, consisting of shares Goodioin^h IS". & M. 466 ; 4 A. & E. 94. 
and debenture stock, being allotted to the 

])artners in proportion to their shares in the Assignment of Goodwill.]— An assignment by 
partnership property, is a “ conveyance or trans- deed of the goodwill of a trade is a c^mveyance 
fer on sale” wdthin the meaning of ss. 70 of property within 13 & 14 Yict. c. 97, Sched., 
and 71 of the Stamp Act, 1870, and, conse- tit. Conveyance, and, as such, is liable to aci 
(luenth^, is chargeable wdth an ad valorem duty in valorem duty. Potter v. Inland Berenme Com- 
addition to the Kb*, stamp. Fodder v. Inland mU\no?tei\s, 10 Ex. 147; 23 L. J., Ex. 31-5; IB 
lieTe/mie Co-mmh^‘slorLei\% 63 L. J., Q. B. 173 ; Jur. 778 ; 2 W. Li. 561. 

[1894] 1 Q. B. 516; 9 R. 161; 69 L. T. 817 ; 

42 W. B. 259 ; 58 J. P. 414 — C. A. Partnership— Conveyance of Estate and In- 

terest.] — By an indenture reciting that a disso- 

Land sold to Trustee — Eeversion to Pur- lution of partnership ijetween two partners had 

chaser.] — Land was conveyed upon a ^ale by an taken })lace, and the share of the retiriug partner 
instrument, dated the 28th October, 1847, in the in the as.sets of the firm had been found to be a 
following manner : the land was first bargained certain specified sum. and an armngement iiad 
and sold by the vendor to a trustee for the pur- been made, by w^hich a portion of that sum ivas. 
clrasers for a term of three months, and then to be paid at once by the continuing }>artner,, 
the reversion conveyed to the purcha.ser. The and the remainder secured by a mortgage of the? 
instrument was twice executed by the vendor, partnership assets, the retii'ing partner conveyed 
once by a mere signature, and then immediately to the continuingpartner ail his estate and intere.st 
afterw'ards by his signing, sealing, and delivery : in the partnership assets Held, that this inden- 
— Held, that two stamp duties w^re chargeable tiire was a conve^yance upon a sale within 13 & 
ip'ion the instrument, as having two distinct 14 Viet, c. 97, Sched., tit. Conveyance, and wms 
operations, one as a lease, and the other as a chargeable with an a<l valorem stamp duty upon 
conveyance on a sale. Priyhtman v. Inland the amount of the sum so found to be ]myable 
Ilevemie Commn^Fumen^ 18 L. T. 412. to the retiring partner. Chridle v. Inland 

Bevenue Co‘mnth'.<iione}%s\ 4 IT. & C. 664 ; 36 L. J.,. 

Eevocable Agreement to grant Permis- Ex. 11 ; L. R. 2 Ex. 66 ; 15 L. T. 282 ; 15 W. R. 

sion for Erection of Jetty.] — By an instrument 258. 

not under seal the conservators of the Thames By a deed executed on a dissolution of partner- 
agreed to grant permission during their pleasure ship, which recited that the share of the retiring- 
to the appellants to construct and retairi a jetty partner should be taken by those who remai'ned 
in consideration of an annual payment yearly in the firm, and that he should bo allow’od in 
so long as the jetty was allowed by the con- account a certain sum of money as an equivalent 
servators to remain : — Held, that the instrument for the value of his share, it was witnessed that 
was not chargeable with stamp duty under 33 the retiring partner, in consideration of that sum,. 

& 34 Viet. c. 97 (the Btamp Act, 1870), either as “ part of the moneys and assets of the dissolved 
a “conveyance on sale ” within s. 70, or as an in- co-partnership to the retiring partner so allowed 
strument whereby any property was transferred in account, appropriated and paid as aforesaid ” 
to or vested in any person, within s. 78, or as a conveyed and assigned his share of the partner- 
“ lease or tack,” or bond, covenant, or instru- ship assets to the other partners : — TTeld, that 
ment of any kind whatsoever,” within the this deed was a conveyance, and therefore liable 
schedule, but only as an “agreement.” Thames to an ad valorem duty. PhUlljis v. Inland 
Cmisermtors v. Inland Beeenue Commissioners., Rereme Commissioners^ 36 L. J., Ex. 199 ; 
56 L. J., Q. B. 181 ; 18 Q. B. D. 279 ; 56 L. T. L. R. 2 Ex. 839 ; 16 L. T. 839. 

198 ; 35 W. R. 274. An, assignment for money from one paitner to 

another of his share of the partnership interest 
Conveyance.*^] — Any written instrument in contracts with government, was not a sale of 
operating as the record of a transfer of property property within 48 Geo. 3, c. 149, and did not 
other than goods is a conveyance within the require an ad valorem stamp. Bekher y. 

, meaning of the 55 Geo. S, c. 184. Eor^all v. 9 D. & R. 231; 6 B. & C. 234 ; 5 L/ J. (o.s.> 
Key., 2 fe. 778 ; 17 L. J,, Ex. 266. K. B. 93. 

Assignment of Commission-— Mortgage or Con* , Order of Charity Commissioners.]— An order 
veyance.] — ^A,, an architect, employed to super- 1 of , the 'Charity . commissioners appointing new 



Siirrender of Copyiiold,] — A copy of court roll 
sidmitting a surrenderee in trust for the grantee 
of an annuity there stated to he secured by the 
hond of the purchaser, and subject thereto, to 
the use of the' purchaser, his executors, adminis- 
trators and assigns, requires an ad valorem stamp 
in respect of the purchase money expressed to 
he so paid by the purchaser to the surrenderor, 
but without reference to the annuity, whether 
the statement is taken to refer to an annuity 
already granted or to an annuity to be created 
in future. Doe d. Chapmm v. Meyiioldh^ 2 N. A: 
M. Bb3. , ' ■ 

Compulsory Hedemptiou.]— By an indenture, 
between, M. of the first part, G, of the' second 
part, a dock company of the third, part, and P, 

. of the fourth part, reciting ihat "'K. had agreed 
to ''sell to the company, land for 9,000^., , also 
' ipeciting that G-. had agreed to' sell the company 
^ & pier, and that it was agreed that the considera- 

purohase^ should* and 

; I tW ']ll0,000^i only should M iisid m by 


Conveyance of Crops in Trust for Creditors.] — 

By a deed of assignment five persons conveyed 
all their crops, goods and efiects to trustees" in 
trust to sell, and with the proceeds, to be pro- 
duced by such sale, to discharge, first, debts duo 
to the trustees, with interest from the date of the 
deed ; then, debts due to other creditors ; with a 
resulting trust as to the residue to the parties 
conveying : — Held, that such deed did not require 
an ad valorem stamp, as upon a conveyance or 
mortgage, as the former part of that clause 
operated only on actual sales between vendor 
and vendee ; and that this deed fell within the 
exception in the latter part of the clause, yIz, 
“ where such conveyance shall be made for the 
benefit of creditors generally,’' and therefore that 
a common deed stamp was sufficient. Chmteii y. 
Perry, 6 Moore, 188 ; 3 Br. & B. 48. And see 
Wlhitwell V. Bimsdale, Peake, 224, 

Fixtures.]-— The word “fixtures” means the 
right of severance of chattels attached to the 


trustees of a charity and vesting the trust pro- 
perty in them is an instrument relating to two 
separate and distinct matters within s. 8 of the 
Stamp Act, 1S70, and must be stamped both as 
a conveyance and as an appointment of new 
trustees. JTadgett v. Inland Revenue Cominu^ 
fawners, 3 Ex. 'D. 4H ; 37 L. T. 612 ; 26 VV. E. 

' ii5, 

Concealing Consideration.] — A., being seised in 
foe of land, agj’eed with the defendant, a builder, 
to execute to liim a lease of the land, and of a 
house which it was agreed the def'eiidaiit should 
build thereon, for ninety-nine years, at a rent of 
5,s’. The defendaiit was to lay out 600?. in 
buildin g tlie ho use. The house havi rig been built, 
B. contracted to buy for 850?. all the defendant’s 
interest in the iiouse and land. The defendant, 
an order to effect this contract, procured an 
indenture, to be made between himself, A. and 
B., whereby A. leased the house and land to B. 
for ninety-nine years, at the rent of 0?. 5.9., pay- 
able to A. The puj'chase-mone^'’ was not stated 
'in the lease, which was the principal and only 
‘<Ieed whereby the house and land w'ere conveyed : 
— Held, that the lease to B. was a conveyance 
upon the sale of land within the schedule of the 
o5 Geo. 3, c. 184 ; that duty was payable thereon 
as upon a conveyance, and that the defendant 
and B. were liable to penalties for not truly 
inserting the consideration in the lease. Atf.- 
Rfen. V. Brown, 3 Ex. 662 ; 18 L. J., Ex. 336. 
See Ilennlkcr v. Jlenniker, 1 El. «5c Bl. 54 ; 22 
L. J,, Q. B. 94; 17 Jur. 436. 

Sale of Coal in Mine,] — A paper, signed by the 
defendant, stated that the plaintiff agreed to sell 
'to the defendant ujiper veins or beds of coal, 
containing by admeasurement sixteen acres, at 
the price of 77?. per acre, to be paid for as follows : 
— 100?. on the day of the date thereof, and the 
remainder by equal quarterly paj^ments of 25?. 
each. And it was stipulated" that if the defen- 
dant should work more coal than in. any year 
should exceed 100?., at the rate of 77?. per acre, 
he should pay for such excess : — Held, that the 
instrument did not require an ad valorem stamp, 
as upon a conveyance under 55 Geo. 3, c, 184, 
and that a stamp of 3o.v. was sufficient. PMU'ips 
T. Morrmm, 12 M. & W. 740 ; 13 L. J., Ex. 212 ; 

S Jur. 343. 


the company to G-., and that 15,000?. should be 
represented by: an animal :reiit-charge of 750?., re- 
deeinabie on payment of 1 5,000?., and that 12,000?. 
should be represented by an annual rent-charge 
of 600?,, redeemable on payment of 12,000?. (after 
stating the conveyance from M. to the conqiany 
for 0,000?.), it was witnessed, that in considera- 
tion of the rent-charges of 750?, and 600?. pay- 
able to G., and in consideration of 10,000/. to G. 
paid by the company, G. eoiivcycd the pier to P., 
to the use that G, should receive out of the rents 
a yearlj" rent-charge of 750?. and 600?. The in- 
denture then provided that the company might 
at any time redeem the rent-charge of 750?., upon 
payment of 15,000?., after twelve months’ notice, 
and that, after a time, G. might by notice require 
the company to redeem the rent-charge of 600/., 
and pay him 12,000?. in redemption thereof ; and 
that, if no such notice should be given by G., 
then that the company miglit redeem that rent- 
chnrge, on payment of 3 2,000?. The commis- 
sioners having required this deed to be stamped, 
under the 33 & 14 Viet, c. 97, Sched., tit. Con- 
veyance, with an ad valorem duty of 230?., as a 
conveyance upon the sale of prijperty for 9,000?. 
and 27,000?. : — Pleld, that as G. might by his own 
act compel the company to redeem the rent- 
charge of 600?. by payment of 12,000?., that sum 
was part of the purchase or consideration-money, 
within the meaning of the statute, and subject to 
the ad valorem duty, but that such duty was not 
payable on the 15,000?., and theiefore the stamp 
must be reduced from 230?. to 355?. Gtll, In re, 
8 Ex. 376. S. C., nom. Plymouth Great Weder/i 
Boeh Co. V. Tnlanil Itevemie C ommi^Kionera, 22 
L. J., Ex. 188. 

Conveyance by Father to Son.]— Conveyance 
by a father to son </f a freehold estate, reciting 
“that he (the father) was minded and had 
resolved to give and assure the same to his son, 
as well in consideration of the natural love and 
affection which he entertained for his son, as 
also in considei*ation of the provision which Ids 
son had that duy made by his bond or obligation 
in WTiiing of 1,500?. in augmentation of the 
portions or fortunes of his eight sisters” : — Held, 
that this was not a sale to the son, and that the 
conveyance did not require an ad valorem stamp. 
Boe d. Manifold, v. jbUvmoml. 6 H. k, R. 328 ; 

4 B. & C. 243 ; 3 L. J. (O.S.) K. B. 211 ; 28 R. R. 
237. 
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soil, but not part of the freehold. A transfer of 
‘‘ fixtures is, therefore, at least, the transfer of 
the right ot severance; and whether a inemo- 
randmn of the sale of iixmres transfers any 
interest in the chattels themsel ves or not, it is a 
conveyance within the words of the 55 Geo. 5, 
o. 184, wliich includes the “ transfer of any 
right’’ ; and- as fixtures are not goods, wares and 
mercliandise, it is not within the exemption. 
Horsfall v. Key, 2 Ex. 778 ; 17 L. J., Ex. 266. 

Sale of Annuity. being entitled during 
his life to the dividends of bank annuities, and 
B. being entitled to the stock at the death of A., 
it was agreed between them, that, in considera- 
tion of A.’s permitting B. to sell out the stock, 
the latter should pay to A., during his life, an 
annuity equivalent to five per cent, on tlie 
principal money produced by the sale of the 
stock, and that, as a security tor the payment 
of the annuity, B. should assign to A. a policy 
of assurance on goods on a voyage to India. 
By a deed reciting these facts, and that the stock 
had been sold out and produced a given sum, 
which had been paid to B., the latter bargained, 
sold, and assigned to A. the policy, and cove- 
nanted that in case no money should be produced 
by the policy he would, within one month after 
his return from the voyage he was about to make 
to India, pay to A. a sum of money, which, when 
invested in stock, would produce an annuity 
equal in amount to live per cent, on the principal 
money produced by the sale of the stock : — Held, 
that the deed did not require an ad valorem 
stamp, the transaction described in it not being 
a sale of an annuity witliin the meaning of the 
words in the 55 Geo. 3, c. 184, Sched. Part 1, and 
the assignment of the policy not being a convey- 
ance of property within the meaning of tliat 
word in the same statute. lUandy v. Jlerhert, 

B. & C. 396 ; 7 L. J. (o.S.) K. B. 223. 

By a marriage settlement, the defendant, in 
consideration of 4,0U0h paid by the father of 
the intended wife as a marriage portion, and in 
consideration of the marriage, covenanted to pay 
an annuity of 800h a year to the plaintiff, to the 
use of the intended husband and wife during 
their joint lives : — Held, that the deed did not 
require a 45/. rid valorem stamp as upon the sale 
of an annuity. Mass(fy v. Nanneif, 3 Bing, (x.c.) 
478 ; 4 iScott, 258 ; 6 L. J., C. P.‘lS5. 

Partition Deed.] — The 48 Geo. 3, c. 149, s. 22, 
incorporated into 55 Geo. 3, c. 184, apjilied only 
to sales of lands, properly so called, and did not 
extend to a deed of partition between several 
members of a family, by which the entirety of 
lands is conve^md to one of the parties in lieu of 
his undivided share in those and other lanxls, 
and in consideration of a sum of money paid by 
him for equality of partition. Henniker v. 
Menmlmr, 1 El. &; Bl. 54 ; 22 L. J., Q. B. 94 ; 
17 Jur. 436. 

Property locally situate” Abroad — Ex- 
emption.] — Under an agreement made between 
the appellants and an American firm of soap 
manufacturers the appellants agreed to purchase 
the freehold works of the firm and all the furni- 
ture, machinery, and stock-in-trade, and also the 
goodwill of the business and all the/rade marks 
and names used in connection therewith. The 
vendors were the owners of a trade mark 
relating to their soap. This trade mark, which 
was registered in England, they circulated 
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extensively throughout the United Kingdom In 
newspapers and otherwise as part ot jactorial 
advertisements, by means of which a consider- 
able demand for the soap had been created. 
The vendors did not sell to retail dealers in 
England, but the greater part of their sales were 
made to a syndicate in England, wlio resold to 
retail vendors ; — Held, that the trade mark and 
goodwill were not property “locally situate 
without the United Kingdom,” within the mean- 
ing of s. 59, sub-s. l,of the Stamp Act, 1801, and 
that the agreement was therefore chargeable with 
ad valorem stamp duty with regard to them. 
Brooke v. Inland Bexemie Commissioners, 65 
L. J., Q. B. 657 ; [1896] 2 Q. B. 356 ; 44 W. K. 
670, 

A patent granted in New South Wales, and a 
sole licence to use in a district of that colony an 
invention protected by the patent, are respec- 
tively “ property ” within the meaning of s. 59, 
snb-s. 1, of the Stamp Act, 1891, but are not 
“locally situate out of the United Kingdom” 
within the exce{)tion contained in the sub- 
section ; and therefore an agreement made in 
England for the sale of such licence and a half- 
share in the patent is chargeable with the same 
ad valorem stamp duty as a conveyance of sale. 
Snieltinff Co. of Avdralia. v. Inland lievemie 
Commissioners. 66 L. J., Q. B. 137 ; [1897] 1 
0. B. 175 ; 75 L. T. 534 ; 45 W. B. 203 ; 61 J. P. 
116— -0. A. 

A conveyance executed in England upon a 
sale of land in Australia requires an ad valorem 
stamp. Wriffkt v. Inland Ilerenne Commis- 
sioners, 11 Ex. 458 ; 25 L. J., Ex. 49. 

Where no Property passed.] — By an indentu re 
between a company and a licensee, in considera- 
tion of 7,50O/., of which the sum of 1,500/. was 
paid, and the remainder was to be paid in 
monthly instalments of 1,000/., the company 
granted to the licensee “ the sole and exclusive 
right, licence, and authority to carry on with the 
asphalte of or to he supplied by the con:}|)any, 
but not with any other asphalte, the business 
of asphalte paving, and of therein and other- 
wise using, vendiug and dealing in asphalte, and 
of an asphalte company or asphalte business 
generally, within the counties of Lancaster and 
Chester,” during the continuance of the com- 
pany’s concessions. The company covenanted 
to supply the licensee with asphalte, but was 
not to be bound to prevent the use or sale of 
asphalte within these counties by any other 
person, excepting only the use or sale of such 
asphalte as was agreed to be supplied under the 
contract, either by the compiany or by persons 
purchasing from the company ; and the licensee 
agreed, during the continuance of the licence, 
not to use, sell, or deal within these counties in 
any other asphalte than that to be supplied by 
the company. The licensee covenanted to pay 
the remaining 6,000/. by six monthly instalments 
of 1,000/i, and if he should assign the licence, to 
pay the whole of the remaining instalments on 
the expiration of two months from the date of 
the assignment : — Held, first, that the deed was 
not chargeable as a conveyance on sale, no pro- 
perty being in fact conyej^ed by it. lAmmer 
Asphalte Bmmg Co. v. inland Mexenue Commis- 
skmers, 41 L. J., Ex. 106 ; L. R. 7 Ex. 211 ; 26 
L. T. 633 ; 20 W. E. 610. 

Held, also, that if it had been so chargeable 
one duty only could have been charged in respect 
of the 7,500/., and not a second duty in respect of 
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the covenant to pay by instalments the OjOOOZ. struck out and that of 0. substituted, 
remaining unpaid. Ih, executed the rdtered deed : — Held, that th 

was so far conijdeted as between A. and J 
Assignment with Power of Sale.] — A warrant it could not operate ns a conveyajicc to C, 
of attorney was given in November, 1840, to out a new stamp. L. /A A 8. C. Btj.Y, 
secure with interest. On the 13th clovgh, 2 Mim. k 0.074: 3 Scott (isi.E.) 

October, 1S41, the debtor executed, by way of Hailw. Cas. 544 ; 10 L. J., C. P. 133. 
further security, a deed of assignment of gootis, 
with a power of sale, to secure the 1,000/. with 
interest, from the 30th November, 1840, being 
the day up to which the interest on the })rincipal | u (jopyp? i, 
debt had been paid Held, that this assign-' • * 

ment required a common deed stamp only. 
jRlerpohit v. Gmcer, 5 Scott (N.lt.) 005 ; 4: Man. i p| 

& G. 795 : 2 D. (N.S.) 052 ; 12 L. J., C. P. 55. ' 


XY. COPY OR EXTRACT. , ,,A 

__ A stamp is only necessary on such* 
copies as are evidence per se : “ copy ” iiieaning 
in the Stamp Act an authenticated copy receiv- 
as evidence in the first instance. .Bray^ 
thwaite v. Hltehcooli., 10 M. & W. 494 ; 2 t). 

_ ^ ^ T -r^ (N.S.) 444 ; 12 L. J., Ex. 38 ; 6 Jur. 976. 

Transfer of Mortgage — Several Deeds.]— -By 

24 & 25 \ ict c. 91, s. 30, where there are several Examined Copy of Court Rolls.] — An examined 
deeds upon the tmnsfer of a mortgage from old ^ court roils is admissible to prove a sur- 
to new trustees, it one of the deeds be stamped render of copyhold lands without being stamped ; 
\yith the duty of 1/. lo.?. it shall be sufiicicnt provision in 55 Geo. 3, c. 184, as to copies of 
that the others are stamped with the duty on a court rolls, applving only to such copies as are 
duplicate or counterpart VIZ o,s- J he 28 & 29 stewards. I)ne d. 

Yict c. 96, s. 17, after reciting that certain duties freeman, 12 M. & W. 844 ; 1 Car. A 

on the transfers of mortgages were imposed ^ . 14 l j Ex 142 

by 13 k 14 ^hct. c. 97, enacts that in lieu * ’ . . w. 

thereof the duty of O^/.shall be payable on every Attested Copy of Deed.] — An attested copy of 

u m * f a deed on a one-shilling stamp is admissible as 

Held, that ^4 k -o \ ict. c. ^)1, s. dO, was not secondary evidence. Bitclwr Keivrk% 1 Car. 
repealed by 28 k 29 Vict. c. 96, s. 17, and that it ^ p ’ 

was sufficient that one of the deeds was .stamped 

with the duty of 11. 15.f. and the others with XYI DEED 

that of 5.?, Foley {Lord') v. Inland Revenue 

Commlashniers. 37 L. J., Ex. 109 ; L. R, 3 Ex. Sufficiently Stamped under Act in Porce at 
263; IS L. T. 725 ; 16 W. E. 1055. See infra, Date — Wrong Date.] — A deed, purporting to 
MoetgaGE. apjioint a new trustee, appeared when teiKiered 

in evidence to be sufficiently stamjjed accord- 
Several Transferors and Objects.] — A deed ing to the law in force on the day when it was- 
executed hj four ])ersons entitled to j)ersonal dated, but it was proved to have been executed 
estate under a will, purporting to operate as .some years previousljq and the stamp according: 
a transfer and release to each of the four (by to the law then in force was insufficient : — Held, 
two of them who were the executors, in pur- on the construction of 33 & 34 Yict. c. 97, ss. 15 
siiance of an agreement for partition) of shares — 17, that the deed could not be admitted in 
in various railway companies forming part of a evidence. CJarlte v. Roche, 47 L. J., Q, B. 147 ; 
testator’s estate is chargeable with only four 3 Q. B. D. 170; 37 L. T. 633; 26 W. R. 112. 
stamp duties of 30.v. each under 56 Geo. 3, c. 185, See Beahin. v. Peniilall, 2 Ex. 320 ; 17 L. J., 
Sched. tit. Transfer, notwithstanding that the Ex. 217. 
effect of the deed may be to vest in each of the 

four persons stock in eight or nine different Improper Denomination.] — Articles of agree- 
companies. Freeman v. Lilawl Revenve Com.- inent under seal could not be given in evidence,. 

mhmtners, 40 L. J., Ex. 85 L. R. 6 Ex. 101 ; unless stamped with a deed stamp, although the 

24 L. T. 323 ; 19 W. R. 590. agreement stamp was of the same value, but 

differently formed. Rohimon v. Brylrrongh, 6 
Joint Conveyance — Separate Interests.] — Term Rep. 317 ; 1 Esp. 243. And see Chamberlain 
A deed, by which several persons jointly convey v. Porter, 1 Bos. & P. (n,e.) 34 ; Farr v. Prieef 
their separate interests in shares in an incorpor- 1 East, 55 ; 5 R. R. 515 ; Taylor v. Hague, 2 East, 
ated company, does not require several stamps, 414. 
but one ad valorem stamp is sufficient. Wills 

V. Bridge, 4 Ex. 193 ; 18 L. J., Ex. 384. Not otherwise Charged.] •— An instrument 

Such a deed is not a deed of transfer, and is which is sealed, but which merely amounts to an 
properly chargeable with one 35^. stamp duty agreement fur a lease, required a 1/. 15 a‘. stamp 

only. Ih, as a deed not otherwise charged, by 55 Geo. 3, 

c. 184. Clayton v. Burtenshaw, 7 D. &: R. 800 ; 
—^Assignment of Prize-money.]— An assign- 5 B. & C. 41. 
ment of the prize-money of several seamen on A lease at a rent of 50/. providing that the 
boardaprivateer, being payable out of one fund, landlord should insure and that the premiums 
only requires one stamp. Baher v. Jardine, 13 should be ad<Ied to the rent and payable in the 
Ea^t, 235, n. same manner as rent, is not a ‘‘ deed not other- 

' ' ' ' ' wise charged ” and a lease stamp of 30^. is suffi- 

■ Alteration of Name of Transferee,]— A deed oient. Wilson v. Smith, 12 M, k W. 401 ; 1 D. 
frensferof shar6swas.e3:ectite4:byA.,theViendor, &.D. 633 ; 13 L. T., lx 113. , ' 

with the name of B. inserted tie purchaser ; Articles of agreement by which one party 
before any execution of .the '^* 1 11^ was agreed to pay th^ other a fixed salary, and^they 

arranged that 0., mutuaily WndAn^a penalty, of 6W t'o ' 

/’Ijurch^ser ; .'perform, the agreement, required' only h ins: 
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stamp. 3[ounsey v. Stewnwn, 7 B. & C. 403 ; 6 
h. J. 'Co.s.) K. B'. 119. 

release to the surviving partners in a firm 
by the executors of a deceased partner, of all the 
freehold, copyhold, and leasehold property held by ; 
the firm, expressing no consideration for the 
conveyance upon the face of it, is sufficiently : 
sfamped with a common deed stamp. Steer v. 
rnnoley, 14 C. B. 337 ; 32 L. J., G.P. 191 ; 
■9 Jur. (K.S.) 1292 ; 11 AV. R. 861. 

An assignment by indenture of a judgment 
•;lebt does not require an ad valorem stamp, but 
111 list have the ordinary deed stamp. Warre/i 
V. mwe, 3 D. &; E. 494 ; 2 B. & C. 281 ; 2 L. J. 
(o.s.) K. B. 8. 

Assignment of Lease.]— -See Batter v. 

G-osling^ post, col. 352. 

Licence to use Patent.] — The plaintiff, having 
agreed to sell to the defendant the permission 
to use a patent furnace, delivered to him the 
following document under his hand and seal : 

I, J. C., patentee and proprietor of the inven- 
tion known as ‘Chanter and Co.’s Patent for 
Improvements in Furnaces,’ do, by virtue of the 
King’s letters-patent, in consideration of 337. to 
be paid by .1. & Co., give and grant to J. & Co. 
full and free licence, consent and permission to 
erect and use, upon and at certain premises, one 
patent furnace to a 30-horse steam boiler, for 
which the letters patent have been granted. 
As witness my hand at London, J. C. ” : — Held, 
that the licence was not a deed, and, therefore, 
did not require a stamp. Chanter v. Jolbiuwn, 
U M. & W. 408 ; 14 L. J., Ex. 2S9. 

Alteration,] — Deeds altered by consent re- 
quire restamping. v. Zee, 2 Eq. Abr. 414. 

But where a deed is altered after execution 
by the grantor and before execution by the 
grantee, a new stamp is not necessary. Jcmes 
V. Jimes, 1 C. k M. 721 ; 3 Tvr. 890 ; 2 L. J.. 
Ex. 249. See Spleer v. IJu.rqens, 1 C. M. & E. 
129 ; 4 Tvr. 598 : 3 L. J., Ex. 285. 

Immaterial alterations do not require the 
•document to be restamped. Hartley v. Manson. 

4 Man. & G-. 172 ; 1 I). (.N.s.) 71 1'; 11 L. J., 
€. P. 199. 

Several Parties.] — One stamp as for one 
annuity is sufficient, though part of the con- 
sideration-money belonged to a third person, and 
wms paid by the hands of the grantee’s agent. 
€ooli V. Jones, 15 East, 237. 

By a deed, reciting that the parties of the 
first part had encroached upon a common, and 
were in possession of their several encroach- 
ments, and that they had agreed to relinquisii, 
release and convey all and singular their several 
and respective estates and interests therein to 
the parties of the third part ; it was witnessed, 
that in consideration of IOa*. to each of them, 
paid by the parties of the third part, they 
and each and every of them granted, bargained, 
sold and assigned to the parties of the third 
part, the several premises, describing them : — 
Held, that, there being a community of interest 
, in the, subject-matter of the conveyance in all 
the conveying parties, one stamp only was 
necessary. Doe d. Oroft v, Tidlmry, 14 C. B. 
304 ; 2 0. L. E. 347 ; 23 L. J., C. P. 57 ; 18 Jur. 
468. 

An^ indenture, where ■ several persons jointly 
convey their separate interests in certain shares , 
in an incorporated company, does not require 


several stamps, but one ad valorem .stamp is 
sufficient. Wills v. Bridge, 4 Ex. 193 ; 18 L. J., 
Ex. 384. 

A deed in which several persons combine to 
effect a common purpose requires only a sin^^lo 
stamp. Mlwn v. Morrison, 3 & Ey. TO : 8 B. 

; & 0. 565 ; 7 L. J. (o.s.) K. B. 106. 

I Two Considerations.] — A feofiment in con- 
i sideration of natural affection, and als:o of 1 sE. 

; does not, under 55 Geo. 3, c. 184, require two 
separate stamps of 11. 15s. each. Doe d. 
Jfheeler v, meeler, i K k M. 10 ; 2 A. &: E, 
28; 4 L. J., K. B. 58. 

Where an annuity was granted by deed, and 
the grantee contracted with various persons to 
advance a portion of the consideration, and to 
receive in return a proportionate part of the 
annuity : — Held, that the deed only re(.]:Uired a 
stamp in respect of the aggregate sum paitl for 
the annuity ; and that it need not be the aggre- 
gate of the stamps required on each of the an- 
nuities into which it was divided. IIoqaHk v. 
Bemvg, 14 M. & W. 495 ; 14 L. J., Ex. 345. 

Containing Collateral Matters.] — AA^here a 
document has a double object, and has an un- 
appropriated stamp on it large enougli for it 
in either sense, it is admissible when offered 
to establish one of its objects. Walker v. 
Giles, 6 0. B. 662 ; 18 L. J., 0. P. 323 ; 13 Jur. 
588. ■ ■ 

A deed of settlement of a company declared 
that ail transfers of shares not made conform- 
ably thereto, and according to the regulations 
of the directors, should be invalid ; and that every 
transferee should, if required by the directors, 
execute a deed whereby he would enter into 
covenants with the trustees to observe all the 
.stipulations for the time being affecting the 
holders of shares. In pursuance of regulations 
by the directors, a transfer deed contained the 
following covenant by the transferee ; ‘M., J. S. 
C., do hereby covenant with AV. H., and also 
separately with the trustees of the company, 
that I will abide by and perform all the rules 
and regulations in respect of the same shares ” : 
— Held, that the deed did not require a further 
stamp duty, as a deed containing other matter 
besides, what was incident to the sale and con- 
vejmnce of the property sold, or relative to the 
title thereto, in pursuance of 55 Geo. 3, c. 184. 
Wulseleg Y. Cox, 2 Q, B, 321 ; 11 L. J., Q. B. 9 ; 

6 Jur. 599. 

A deed, conveying certain lands in trust, and 
also containing a declaration of a similar trust 
with respect to government stock, is not to be 
considered two deeds under 55 Geo. 3, c. 184; 
and one stamp is sufficient. Doe d. Hartwright 
Y. Fereday, 4 P. & B. 287 ; 12 A. & E. 23 ; 11 
L. J., Q. B. 19. 

In proving title in ejectment, a deed in convey- 
ance, duly stamped, was produced, which pur- 
ported to have been executed by power of attor- 
ney, but no power of attorney was proved or 
produced. On the same parchment was a writing 
bearing a later date, which was a confirmation 
of the former instrument and also a substan- 
tive conveyance ; this instrument was not pro- 
perly stamped as a conveyance : — Held, that an 
additional conveyance stamp was not necessary. 
Doe d. Priest v. Weston, 1 G. & D. 524 ; 2 Q. B. 
249 ; 11 L. J,, Q. B. 17 ; 6 Jur. 601. 

A partjr, haying purchased an estate, agreed 
with the vendor, that such estate should be sur- 









j 



Agreement contained in.]— -If a lease in 
writing contains a contract for the purchase of 
goods, it cannot be given in evidence to prove the 
sale of the goods, unless it has a lease stamp,, 
although it has an agreement stamp. Carder vl 
Dralteford^ 3 Taunt. 382. 

By articles of agreement, signed by the plain- 
tiff, W,, and the defendant, the prlaintiff let to W.. 
a public-house, from year to year, at a certain 
rent, and W. agreed to buy of the piaiiitiif all the 
beer, &:c., which should be consumed on the pre- 
mises during the time, or to pay 30^. in liquidated 
damages for every barrel bought from any other 
person, and to pay monthly for the beer, &:c,y 
bought from the plaintiff ; and the defendant 
agreed to hold himself responsible for any ac- 
count of money which might become due from 
W. to the amount of Held, that an agree- 

ment stamp was necessary, in addition to a leasa 


Coupons not attached to Original Security — 
Bill of Exchange — Exemptions.] — Foreign 
government bonds payable in London con- 
tained no time for repayment, but were provided 
with a talon and interest coupons for ten years, 
the talon stating that the government would 
deliver to the bearer at the end of that term 
another talon and new interest coupons. Such 
new coupons are liable to the payment of stamp 
duty of one penny applicable to bills of exchange 
payable on demand. Mpt7hsc%ild v. I%lmid 
Be^senueCommumners^ [1^9^] 2 Q. B. 142 ; 10 E. 
204,; 70 L* f. 667 ; ’4^ 58 d. B. 399. 

An agreement, made . between 
twb/ persons in;pMcht?%.c:k'^ting to 

property in .Qalchtfca^. need- ‘hot'' be 
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rendered to a third party, who had advanceil a 
portion of the purchase money, such third party 
holding the estate by way of security for the 
amount of the loan : — Held, that a deed carrying 
out these objects only amounted to one deed, and 
was subject, therefore, only to one stamp. Hush- 
hrooh V. Jltml, 5 C. B. 131 ; 17 L. J., C. P. 58 ; 
11 Jur. 931. 

Indorsements.] — A memorandum on the back 
of a deed, altering some of the terms therein con- 
tained. does not require to be stamped, llcnie 
V. Hale, 3 Esp. 227. 

But where an indorseinent (not memorialised), 
containing a clause of redemption (bearing tiate 
after the deed), had not been made i rior to the 
execution of it. it coukl not be received in evi- 
dence for want of being stamped. Sehmnann 
V. Weatlierliead, 1 East, 537. And see Lijhuni 
V. Warrington, 1 {Stark. 162. 

Progressive Duties.] — The indorsement on 

a deetl of exchange of the names of the executing 
parties, and the date, &c., is no part of the in- 
strument itself, and therefore it was not to be 
taken into calculation with a view to the pro- 
gressive starii];) duty imposed by 55 Geo. 3, 
c. 184, schedule, part 1 , tit. Exchange. Winder v. 
maron, 7 D. E. 185 ; 4 B. & C. 663 ; 4 L. J. 
(o.s.) K. B. 37. 


XVII. FOREIGN BONDS 
MENTS. 


AND AGEEE- 


Bouds,] — A company incorporated in America 
and having its chief seat of business at New 
York, issued a parcel of their bonds at a certain 
price to a banking firm in that city, who con- 
tracted to purchase them. The bonds were 
transmitted by the firm to their agents in London 
with instructions, in pursuance of which the 
agents published a prospectus announcing the 
issue and inviting subscriptions for the bonds. 
One of the bonds having been afterwards al- 
lotted to an applicant in England : — Held, that, 
although thus disposed of on the English market 
by means of a prospectus, the bond was not a 
foreign security issued in the United Kingdom 
within 34 Viet. c. 4, s. 1, and was therefore not 
liable to the stamp duty imposed on such an 
instrument by 33 & 34 Viet. c. 97. Grenfell v. 
Inla?id jRerenue Cominissioiiers, 45 L. J., Ex. 465 ; 

1 Ex. D. 242 ; 34 L. T. 426 ; 24 W. R. 582. 

A bond for foreign stock signed in Paris, but 
issued in England, did not require an English 
stamp before the passing of 25 Viet. c. 22. 
Yfimrri v. Clement, 2 Gar. & P. 223. 


written on stamped naocr. Gilchrist v. Herbert^ 
26 L. T. 381; 20 VMl. 348. 

Articles of a foreign ship made abroad, regu- 
lating the wages of the sailors, even where the 
sailor had been hired in London, and which 
articles are lodged with the consul in London, 
may he given in evidence of the agreement for 
the* hiring and wages to the sailor without being- 
stamped. Wmbled v. Hcdniberg, 1 Esp. 454. 

Where a paper, purporting to be an agreement 
is (altered into out of England, and an action 
brouglit on it, it need not be stamped. Ximenes-: 
V. Jaques, 1 Esp. 311 ; 6 Term Eep. 499. 

A conveyance executed in England upon a 
sale of land in Australia, requires an ad valorem 
stamp. Wright' y. Inland B-evenue Conimis 
siojwTs, 11 Ex. 458 ; 25 L. J., Ex. 49. 

XVIII. LEASE. 

1. When Stamping Necessary.: V::),' 

Crown Leases.] — A lease from the board of 
ordnance, which purported to be signed, sealed 
and delivered, being first duly stamped, was 
not stamped : — Held, that being a lease from 
the crown, it was not necessary that it should 
be stamped. Petrie y, Lamont, Car. & M. 93. 

Alteration or Addition after Execution.] — A b 
alteration of a lease, to which others besides the 
lessor and lessee are parties, after the execution 
of it by such third parties, but before the exe- 
cution by the lessor and lessee, does not avoid it. 
Hall y. Chawlless, 12 Moore, 316 ; 4 Bing, 123. 

By a lease between W. and S., indorsed on a. 
prior lease between the same parties, reciting 
that, in consideration of money laid out upon the 
premises by W., S. had agreed to pay a further 
rent, it was %vitnessed that, in consideration of 
the rent reserved by the withinwritteii indenture,, 
and of the covenants, provisoes and agreements 
therein contained, and also in consideration of 
the further yearly rent, W. demised to S. the 
premises for the residue of the term granted 
by the within written indenture, subject to the 
provisoes, covenants and agreements tlierein 
contained, yielding the rent, in addition to the 
rent reserved by the same indenture : — Held,, 
that the original lease did not require an ad- 
ditional stamp on account of the lease indorsed 
upon it, and that the indorsed lease did not 
require a progressive duty, within 55 Geo. 3^ 
c. 184, schedule, part 1, Deed. Weedan v. 

' 13 Jur. 630, n. 
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A., being owner of a farm, let ifc for seveu years Be it also romenibcred, that N. has this day 
to B. ; and by a written agreement of the same bought of M. the great ferry-boat for 201., of 
date it was agreed, ‘‘ that A. should manage the which 5/. shall be paid,” &c. ; by Jnstalmsnts 
farm for B., B. aliowing A, 12.v, a week, and of ol, to be paid yearly, on April Gth, the first 
allowing him and his family to reside and have in 1S05 : — Held, first, that the instrument piir- 
the use of the dwelling-house and furniture porting to convey an incorporeal hereditament 
therein, free of rent,” and this agreement was was not a lease, because not under seal, and 
to be put an end to by three months’ notice, or therefore dj<l not require a lease stamp, 'MciiiMd 
three months’ wages : — Held, that this agreement v, Rohinson, 7 Q, B. 4:86 ; 14 L. J., Q. B. 265 ; 9 
did not require a lease stamp, as it did not con- Jur. 826. 

lain a demise of the house, the occupation of it Held, secondly, that, as an agreement for a 
beiiiQ- a mere remuneration for services. Roe cl. lease, it was not subjected to duty by the clause. 
jiufjiiea V. Rernj, 0 Car. 6c B. 41)4. of 55 Geo. 8, c. 184, exempting agreements for 

The following document is a mere agreement leases under the yearly rent of 5/., for that a 
for a future tenancy, not an actual demise, under duty could not be imposetl by implication fi’oru 
55 Geo. 3, c. 184, and, therefore, properly stamped this exempting clause. J/n 
with a 11. stamp : — ” Memorandum of an agree- Held, thirdly, tliat, if the rent only was con- 
nient entered into this 31st of January, 1840, be- sidered, the subject-matter of the agreement was 
tween B. and J. J. agrees to become the tenant not of the value of 20^., and therefore no stamp 
■of G. farm, at the customary time of entry, under was necessary. Ih, 

the following conditions : viz. that 260^., annual Held, fourthly, that the price of the boat could 
rent, shall be paid at the usual time for the house, not be taken into consideration, the agreement 
premises and lands as agreed upon ; and B. as to that not being ancillary to the contract for 
.agrec.s to layout, in the improvement and altera- letting, but being a distinct and separate memo- 
tion of the farmhouse and new sheds, a sum not randiim of a bygone purchase of goods, and in 
exceeding 200/., with the understanding that itself subject to no stamp duty. Ib, 

.spars for'rafters shall be found from the estate. 

Cartage for all materials, except stones for walls, Eack-rent under £5.] — By 55 Geo. 3, c. 184, 

to bo done or found by J.” Gore Lloyd, \2 schedule, tit. Agreement, a memorandum or 
M. (Sc W. 463 ; 13 L. J., Ex. 36G. agreement for granting a lease or tack, at rack- 

rent, of any messuage, land, or tenement, under 

Paper Signed by Auctioneer.]— A. written the yearly ‘rent of 5Z., is exempted from duty. 

paper, signed by an auctioneer, and delivered to An agreement for a lease of premises, though 
a bidder, to whom lands were let by auction, under 5Z. per annum, is not within this excep- 
■containing tlic description of the lanrls, the term tion, if the interest agreed for is a beneficial one, 
for whicli they were let to the bidder, and the as a building lease. Roe d. Hunter v. Bovleof, 
rent payable, was necessary to he stamped, pur- 2 Ssp. 595. 

;suaiLt to 48 Geo. 3, c. 149. Rdnishottom v. 

MortlcAj, 2 M, & 8. 445 ; 15 11. R. 304. On Surrender.] — A deed, purporting to be a 

But a similar paper, not signed by the surrender of a iea.se, and made in consideration 
auctioneer nor any of the parties, is not such of 120/., and of a new lease to be granted of the 
a minute of the agreement as was required to be premises at an increased rent, was stamped with 
stamped by the same statute, nor such a writing a 1/. 15,s'. stamp; — Held, that it did not also 
.as 'Would exclude parol evidence. Rrmshottori require an agreement stamp, as the agreement 
V. Xnmbridye, 5 M. &; S. 434 ; 15 R. E. 302. for the new lease \vas part of the conveyance, 

and incident thereto. Roe {l.PhUipps v. Plnlip2Mi 

Parol— On Terms of Lease.]— Where there 3 P. & D. 603 ; 11 A. & E. 796. See Weddall v. 

wmsa parol agreement to demise certain premises Capes. 1 IM. & W. 50 ; 1 Tyr. k G. 430 ; 5 L. J., 
upon the terms and conditions contained in a Ex. 111. 

lease of the same premises, granted by the lessor Where an instrument 'which 'vvas otfered in 
to another person : — Held, in an action by the evidence to show a disclaimer, contained terms 
lessor against the lessee for rent and non-repair, amounting to a surrender : — Held, that it required 
that the lease could not he read in evidence a stamp. Roe d. Wyatt v. Stagy, 5 Bing. (N.C.) 
unless it was stamped. Turrmr v. Ford, 7 B. & 564 ; 7 Scott, 690 ; 9 L. J., C. P. 73 ; 3 Jur, 1127. 
O. 625 ; M. & M. 131 ; 6 L. J. (O.S.) K. B. 122. 

On Assignment.] — A deed executed by the 

Of the Value of £20, no'W £5.] — ^An agree- defendant only, which when executed was in^ 

ment in the following form : — “ I., J. T., hereby tended by the parties to be the counterpart of a 
agree with W. M. to retake of him two acres of lease, and was stamped with a duty of 11, 10.^. ; 
land, from the 10th October, 1840, at which but the grantor having thereby parted with all 
time my tenancy expires, until the 25th of his interest in the premises, the original deed be- 
March, 1841, for 10/. ” ; with a promise by J. T. came by operation of law an assignment : — Held, 
to allow W. M. to plant fruit-trees, and to deliver that the deed so tendered w^as not admissible for 
up possession at the end ^of the time ; signed by the purpose of proving an assignment, the proper 
J, T.j but not by W. M., is neither a lease nor an stamp being 11. 15s., under the general clause to 
a.greement in which the matter is of the value of the 65 Geo. 3, c. 184, applicable to “ deeds of any 
201 . ; and, therefore, requires no stamp. Roe d. kind, not otherwise charged, or expressly ex- 
Jfarlow V. WiggiTis, 3 G. &;I>. 504 ; 4 Q. B., 367 ; empted from stamp duty.” Raher v. Gosling, 1 
.12 L. X, Q. B. 177 ; 7 Jur. 529. . . , Scott, 58 j 1 Bing. (H.C.) 246 ; 4 L. J., 0. 1^ 31. 

An agreement dated April 14th, 1804, not 

pander seal, ^ between M. that ^ A shall rent Oounterparts.] — A lessee who hasnxecuted a 

H. the ferry called B. for ,0?. per annum, counterpart of a lease cannot object to its admis- 
to be paid half-yearly, for-.,wMch JCsis. to have sibility . in evidence on the ground that the lease 
^h^soleueeof itself Is not stopedi * FM r.. MUh 2 X 

it for the 116 j' 31 B, E. 559. ‘ ^ ‘ 
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In an action for rent on a demise, the plaintiff made for further or other valuable considera* 
produced a deed properly stamped as a counter- tion ” besides the rent, within 1 7 cS: 18 Viet. c. 83, 
part lease, and proved the same to have been exe- s. 16, and was chargeable with a <.Ioed stamp 
•ciited by the defendant -Held, that, although beyond the ad valorem duty. Bolton v. Inland- 
there was no evidence of any lease having been Beoemw Comm'miomn^ 39 L. J., Ex. 51 : L. fh 
executed by the plaintiff, the presumption was 5 Ex. 82 ; 21 L. T. 720 ; 18 W. R. 351. But ,-<ee 
that there was such ; and the deed produced now the Stamp Act, 1891 (51 &: 55 Viet. c. 39), 
was therefore rightly admissible as a counter- s, 77, ssub-s. 2. 

part. Ilnglbes y, Olai% It) O.B, 905; 15 Jur. Where a piece of land was demised for ninety- 
430. nine years, at an annual rent of SZ., and the lease 

contained a covenant that the lessee should, 
2. Amount— Consideration, within a year from the granting of the lease, 

^ ^ . build a dwelling-house on the land, and expend 


^pressed Amount.] The stamp required by 1,50^. at the lo.ast upon it: — Held, that a stamp 
55 Geo. 3, 0 . 184, for a lease, is regulated by the of gutBcient under 55 iGeo. 3, c. 184, 

consideration (whether hne or rent) expressed mMU v. C’i-osk, 14 JI. & W. 42 : 14 L. J.. Ex. 
to be paid, and not by that which is actually 24 1 
paid. Boe d. Keppel v. Lewh^ 10 B. & C. 673 : 

S L. J. (o.s.) K. B. 300. ^ "FirLB or Premium.] — A person became the pur- 

The ad valorem stamp duty on a lease is to be chaser at an auction for 15^., of certain crass 

regulated by the consideration appearing on the herbage for a certain time, under certain condi- 
face of it, although it may not be that which is tions in a printed catalogue, which were signed 
actually paid. Buck v. Braddyllj M‘01el. 217 ; hy him, and which were held to amount to a 
iS .Price, 455, lease: by one of the conditions the highest 

The ad valorem duty is only payable on the bidder was to pay a deposit of 10/., and eive a 

consideration passing from the lessee to the note for the re.sidiie payable on a subsequent day, 
lessor. ^Boone v. ^litchell^ 1 B. »& C. 18 ; 1 L. J. to be entitled to immediate possession. The 
(o.s.) K. B. 25. defendant paid the deposit of 10/. : — Held, that 

Primary Character-lease or Agreement.]- purchase-money was in the nature of a fine 
The proper stamp to be borne by I written in- f at once, and 

struient must depend upon what is the le.ading TOhe(pie in oo 

character of such nstrument. Pnoe v. Thamal. and therefore, a 11. 


2 B. & Ad. 218. .8. O., nom. Pratt v. Tkoma,, 4 

p rtt (N.G.) 46; 7 D. r. u. 9b; (> bcott, /.i3 ; i Arn, 

By a4indenture, in the form and containing ^ J- P' 1^2 i 3 Jur. 922. 
the usual covenants of a lease, A. demised pre- -n • n a - ^ i. r * r 

mises to B., and B. and C. covenanted to pay the las^r^ee Premiums. j-.in instrument whicu 
rent, but c! was not otherwise referred to in the operated as a lease reserval a rent ot otU, but 
instrument. In an action against G. on the cove- ?oot^“od a stipulation that the laiiJlop should 
nanttopay rent :-Held, that the indenture mpre the premises for 1,OOM., and that the pro- 
was available against him, though stamped as a tnuijus ot msuiance should bo added to tuo rent 


was available against him, though stamped as a insurance should bo added to tno rent 

lease only, and that a deed stamp was unneces- 

.sai'v II) manner as the rent : — Held, tiiat this was not a 

' v" ' * “ deed not otherwise charged ” within 55 Geo. 3, 

Option to Purchase contained in.] — By an c. 184, tit. “ Deed,” but was properly stamped 
instrument in writing not under seal, reciting with an ad valorem lease stamp of 1/. ICtv., as on 
that D. had purchased a piece of ground with a rent exceeding 20/,^ and not exceeding 100/, : 
four messuages built thereon, in one of which the and that, if the premiums of insurance, ad'led to 
plaintiff resided, it was agreed that the plaintiff the rent, exceeded 100/., it lay upon tlie party 
should continue to reside therein during the seeking to impeach the instrument to show that 
residue of D.’s interest therein, provided the they did so. Wilson y. Smith, 12 iOl } 

plaintiff should so long live, at the annual rent 1 D. A L. 633 ; 13 L. J., Ex. 113. 
of one shilling ; and in the event of his dying 

during the term, his widow shall reside there on Two Reservations of Seat.] — ^Wliere a lease 
the same terms : and D. further agreed to assign had tw'O distinct reservations of rent, one 378/. 
all his interest in the premises so purGliased to in respect of house and land, and the or, her 50/. 
the plaintiff on payment within seven years of for furniture and fixtures, a stamp of 3/., sufli- 
140/., together with all expenses ; — Held, that cient to cover the former, but not sufficient for 
the instrument required an agreement stamp as both, was not enough. Coster v. Cowling, 7 
well as a lease stamp. Lovelock v. Franliland, 8 Bing. 456 ; 5 M. & 1\ 399. 

Q, B. 371 ; 16 L. J., Q. B. 182 ; 11 Jur. 1035. 

It was stated, in an agreement which amounted Peppercorn Rent.]— A lease for a term of 
to a lease, that A. agreed to let premises to B. forty-five years at a substantial rent for the first 
for two years, at the rent of 50/. a year ; that B. twenty-three years, and a peppercorn during the 
should have the right of purchasing the premises remaining twenty-two, was not a lease “ exceed- 
at any time during the term, it being understood ing thirty-five years at a yearly rent ” within 
that A. was possessed of the same premises for his the meaning of 17 . & 18 Viet. c. 83, sched. tit. 
own life and the life of M., and the survivor of “ Lease,” and was not liable to the duty imposed 
them ,: — Held, that a 30 a stamp was sufficient, by that statute. v. Inland Btmnue 

Worthington v. Warri?wton, 5 C. B. 635 ; 17 Commissioners, 37 L. J., Ex, 171 ; L. R. 3 Ex. 


L. J., 0. P. 117, 

Rent and Covenant to Complete Houses.] - 


242 ; 18 L. T. 570 ; 16 W, R. 984. 

A lease for years in consideration of a sum 
certain, and at a peppercorn rent, did not 


A lease made in consideration of a rent, and i require an ad valorem stamp. Moe Larkm y t 
also of a covenant to complete houses, was a lease i ChisnhaUs, 4 M. & 8. ‘23, 

''voii* 12 






Proper ilmount at Bate of Stamping. j — Where , fanus, witli two hrihetelunis, dilTeritiq* fi'^ne '.vi’.'li 
ini iiL^tiniiiieiit, which was in reality a lease, other; a reservation of a >eparat e re?ii iu re-iAvt; 
blit which U*re an agreement stamp for l.").s',, of each farm, and separate covenmirs, some aii- 
^^as executed in 1805, at which ])enod the plying to oiie farm, some to the oilier. TlieI"S''ee 
amount of the stamp on a lease, aecordiog to the eiitei'ed on the wliole at one time : — Held, iliat 
act tlicn in force, was IL 10.y., bur was stamped j one ad valorem stamp for the amomil of bull' 
in ly.Hd, under 57 Geo. 3, c. il-hh s. 2, with a j rents was sutlieienr. Jiloinit v. Pi'tDyan, 1 
stamp of 1/.. beimrthe amoimt of the stam}» then ' Scott, 5.7 ; 1 Bing. (x.C.) lOS ; 4- L. d.. P. i 
in force : — ileld, that the proper duty had )>eeii | Wliere an instrnnient demises several matter'^ 
paid, liurhicortk v. Shiqji^inK 1 C.. 31. & 11. 834 : j consisting of lands and otlier interests ('^ome of 
5 Tyr. 34-4; 1 Gale, 38; 4 L. j., Ex. 104. I which an‘ incorporeal teiieraonts), at one hxed 

, ^ ! rent, an ad valorem stam.p is Huhicient. iby. v. 

Proper Consideration not set forth.] -— A i ff,,rhrorf?(t/. 2 N. & B. 3S3 ; W., \V. iJ. 707 r. 
lease was not void by 48 Glo. 3, c. 14U, s. 22, fur \j ^ py pV}2 : 7 I;. J., 31. C. 24. 
omittitig to set out truly the wliole consiflern- j lea^e which d*emiscci a tlwelling-house and 
tinn directly or indirectly paid or agreed to be i j^iid at a rent certain, and tliendemisedtwu holds, 
paid, and consoiiueiitiy such a fact would form [j-om the succeeding 3Iicliaolmas, at the same rent 
no defence in an ejectment for^ a forteiture. which the lessor received from the perhOiis win> 
iJfie d. ]lUj(jlnh()tku m Y. Jioham^ 3 D. 3: it. 183 ; occupied them, does not require, on account 

1 L. J. (o.s.) K. 13.224. , ^ ^ of the latter demise, a stamp of II. Kis. It is. 

The plaint iff gi’aated a lease to the defendant, j^idficient if such an ad valorem stamp is alBxcd. 
in coii.dderation of a premium of 401., and being cover the whole amount of rent to be paid, 

indebted to the defendant in that amoimt fnr p. 47 ; 5 A. k E. 551 ; 2 

work done, a setliement of accouiiis took [dace pj ^ 3(15 . J K. B. 47. 

between them, when the defendant was allowed in violation of the Stamp Act to 

the 4(P. in account, but no moneys in fact passed, comprise several lettings in court in one insrru- 
The piaintht having afterwards sued the c cfen- : and where a lease was made to one tenant 

dant for Stl. 4, s\ tor rent and goods sold, the entire lands, wdth an agreement that he- 

defendant claimed to set off the 40/. as nioney continue the other tenants in their 

received for his use, on the ground that it was pcidiiigs at the same rent, instead of separate 
not expressed 111 the lease, and therefore he was [cj^gcg . — Held, there was no objection on the 
entitled ^^nder 4S Geo. 3, c. 141), s. 24, and 0.0 gi^tute or on principle. A?io/t, 1 3Ioll. 438. 

Geo. 3, c. 184, to recover it: — Held, that the 

effect of those statutes is to put lease.s for a pre- Several Tenants.] — Where an instrument con- 
miiun on the same footing as conveyance.s iqion tains a written contract of demise in its general 
a sale, so that in all cases where the considera- terms, with a several operation with respect to 
lion is not expressed in the lease, the amount the different tenants who sign it for different 
may be recovered back. Ginfjell v. Purkimf, 4 estates at the different rents, set against their 
Ex. 720 ; 19 L. J., Ex. 120. signatures, and one stamp only appears iqion the 

A. being seised in fee of land, contracted with [,aper, it is matter of evidence to which contract 
B. to execute to him a lease of the land and a such stamp applies. Doe d. Co])ley v. Day, 13 
liouse to be built thereon by B. for ninety- nine East, 241. 
years at a rent of 0/. 5s. The house having been 

built, B. contracted with C. to sell him his (B.s) XIX. LETTER OR POWER OF 
interest in the land and house for 850/.. which ATTORXEY. 

ivas accordingly paid. In order to effect this stamping, when required.]-A written autho- 

contract B. procured an indenture to be made ,jjeso terms, “ I authorise you to iudonse 

botweeu pmselt, A. and C., whereby A. demised name to three bills of exchange now in your 
to 0. the house and land for nmety-mneyeai.s at pQ-'sse.ssion ” (describing them), is a lettel or 
the same rent. mention was made m this m- attorney requiring a' If. 10s. stamp, 

strument of the purchase-money :-Held, that the ,55 jgq. 

lease wus a conveyance, and B. was liable to the qp r ftrm . ir, t, t p p 174- in .Tur 380 
peiialties imposed by 48 Geo. 3, c. 149, s. 22, for jiower of attorney to execute a deed of 

omitting to set forth the pui’chase-moucy. Mt- composition does not require to be stampecL 
B Ex 662 ; 18 L. J , Ex 336 Taylor v. Clark, 4 F. k F^10S2. 

V. Mitchell, 1 B, & C. 18 , 1 L, J. (o.s.) ^ mere authority to act under a particular bill 

JX. D. wO. -j: comTilp Tiot. rprmirp tn bp tifamriPtl 
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SX. MARKETABLE .SECUETTY. "J. 'f' ,9; 9; if’ = 

i t Jj, T.-BD3:.4b \V,-K, 96.; 6,1 J, <S2.2—- 0.' A, 

BebeEtEre .Agreement . to Pay Principal 

.. Moneys togetlier with Premxnia — Payment on Issue hy Poreign Company — Issued’’ in 

Specified Bate —Amount of Duty. ] — A debenture, United Kingdom. ]— U uder n hi ndi ng 1 4 ioni e * >f 
r.'ijin,”' a nmrkornbie .^(?curity not transferable riiTunL^enient for recofiHtnmtlun the }>ro](i,‘rt y an-! 
’ey delivery. ]>y wliiel! tlie con]]jnny issuing it assets of an English company were traiNferrrd 
pr^redses at a spec! tied date to pay the regis- to a iiew American company, and it \va,s agt’cca 
Ttpivd. hf.lder for tlie time being loo/. •• together tliat, the debcntiirediolders of the old eonfp-any 
v.'irb a jmemiun] thereon at TZ. is a “ se- sliould receive bonds of the nmv company iii 
cni'itv’' for ! he payment of money exceeding ex<-hangG for their flobentin'cs. The Itolder of n 
loo/.“ within i,]’te meaning of the lii’St schedule <]e]jentiire in England reoeivol a ciicniar fnen 
to t.ije Stamp Act. 1891. and the instrnuient is the London oltic.e of the new company, signeo* 
chni'goable with ad valorem stamp duty accord- by its London agent, saying : “Your debenture 
ingly. lUnocLl v. Inland llnrnnvn Cninmnn- will have to be sent to Chicago to be exchanged 
ninnnr.s’, GG L. J., Q. L. 526; [ISOTj 2 Q. B. tliere for the new bond. I shall be pleased to 
194. f(»rward your debenture to Chicago free of all 

cost to yourself if you will hxlge tlie same at 

Promissory Hote.l — An instrument which con- this office, taking my j-eccipt for the snino.’' 
tains a promise for value received to pay at The debenture-holder sent his debenture to tlie 
a certain date a sum of money, and which is London agent, who sent it to the otiicials of the. 
therefore a promissory note, must, nevertheless, new company in America ; a bond of the new 
be stamped as a “marketable security ” with company was trail smitte(n>y them to the London 
the Stamp Act, 169], if on the face of the in- agent, who delivere<l it to the debennire-hoLder 
strument there is a statement that the note is in England : — Hehl, that the bond was not 
one of a series secured by the deposit of bonds “ issued,” or “ olfe red ifor subscription and given 
to be^ held in trust under an agreement for the or delivered to a subscriber.” or “assigned or 
benefit of the holders of the notes, and if the transferred,” in the United Kingdom, within 
instrument is dealt in, or is of such a kind as, s. 82, sub-s. 1 (h) of the Stamp Act, 16id. 
according to the practice, to be cajiablc of being Cdticniffo Jiailway far nil nal Elevafoi* Co, x, Jn^ 
dealt in, on the Stock Exchange. Jdromn,, land Here nve ConiinltiAlonpn^ 75 L. X. 572; 45 
Shipley 4’ Cu. v. Inland llererme Oommlmoners. W. E. 242 — C. A. 

61 L. J.. M. C. 241 ; [J895j 2 Q. B. 598: 14 
Ih GGl ; 73 L. T. 377— 0. A. 

XXL MOiiTGAGE. 

Company--- Issued m tte i_ Stampis.j- Xecess-Uiy. 

united Kmgaom. J — Under a reorganisation 

scheme of a railway company incorporated in Memorandum on Deposit of Title-deeds.]— 
the United States a new company was to be in- When title-deeds are deposited by way of erplit- 
corporated there to take over the propert}^ of able mortgage, a memoranduni merely stating 
the oltl company, and was to is.'iue bonds, se- the purjiC'^e for which they are deposited I iv not 
cured by a mortgage over their property, in an agreement for a mortgage, ami need not be 
satisfaction of the bonds in the old company, stamped. Jleeh v. Haylinn. 31 L. J., Ch. 448. 

The bondholders were to deposit their bonds . The following docunient given in evidence by 
with certain depositaries, one of whom w'as in a defendant in replevin in support of his right to 
London, and in exchange therefor were to re- distrain as bailifi of J. W. : — “ 1, J. W., liaving, 
ceive deposit certificates issued by the deposi- on the 7th October, 1843, borrowed from. J, Ik 
taries. ^ The new company was duly incor- 300Z., did pledge with him the title-deeds of 
porated in the United States, and executed the houses in T,, in order to secure to him 390/. with 
new bonds and also a mortgage of their property interest : I did authorise J. P.to receive the rents 
in favour of a trustee in Xew York to secure of the houses during my right and interest there- 
the same. These bonds were delivered to the in; and I hereby confirm and make valid all 
trustee, who was to certify them upon the order acts, distresses, and particularly a distress on 
or a joint committee of the bondholders, and to W. R, tenant of one of the houses, by J. F., and 
deliver them to the holders of the deposit other proceedings made or taken, or to be made 
certificates in exchange therefor. Each bond or taken, by J. R, and that the rents and profits 
contained a provision that it should not be of the houses may be received and taken by J. P. 
valid for any purpose unless authenticated by during all my estate and interest. (Si;gned) eT. 
the certificate of the trustee endorsed thereon. W.” — does not require a stamp, either as an 
A number of these bonds were sent over to agreement accompanied with a deposit of title- 
London for delivery to the bondholders here, deeds for making a mortgage, or as an authority 
but in consequence of the high premium pay- to distrain, or as an agreement. Pyle v. Part- 
able for insurance of completed bonds in J 129. 

transit, it was arranged between the joint com- 
mittee and the trustee that the latter ■ should Pledge of Goods,] — A document, stating goods 
come to London and sign the certificate here, to have been deposited as a security for the 
This was accordingly done, and the bonds were repayment of money lent, and containing, in 
then delivered by the depositary to the holders default of payment, a power of sale, does not 
of the deposit certificates in London : — Held, require a mortgage stamp within 13 & 14' Yict. 
that as the bonds were not valid until certified, c. 97. AUenhorongh v. Inland Mevenm Com- 
V they became when certified and delivered in mwsioTietyf ll Ex, 461; 25 L. J., Ex. 22, 

London marketable securities “issued in the . ^ 

United Kingdom ” within s. 82, sub-s. 1 (p) (i) of Deposit of Bill of Lading.] — firm that was 
the Stamp Act, 1891, and liable to stamp duty negotiating to obtain an advance of money on , 
as such. Baring v. Inland Remme their bill, wrote to the projmsed lender, stating 



Exemption of Building* Societies.] — See 
BviLmisG Society. 

Settlement.] — A mortgage deed which was 
expressed to be made in consideration of the 
advance, and also for the purpose of resettling 
the property, and reserved the equity of redemp- 
tion to the mortgagor and his wife, or the sur- 
vivor, does not require an extra stamp for a 
settlement, in addition to the ad valorem stamp 
on the mortgage. Dawson v. MedJmrst, lih. T. 
622 . 

Bond to replace Stock,] — Upon a loan of 
money produced by the sale of stock a bond 
was given conditional to replace the stock on 
a given day. By agreement of the same date 
reciting the bond and a deposit of title-deeds of 
property, it was agreed that the deeds should 
remain as a collateral security for replacing the 
stock, and that the borrower should execute a 
mortage of the property to seenre the replacing 
of the stock : — Held, that the bond yvas pro- 
&%tonapedwith-an ad Ma^r 

U Q. B. 7$2 ; B, m ; 
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that, in consideration of his accepting their draft, 
they hajided him therewith a bill of lading and 
a policy uf insiiraiice ff>r wines expected to arrive, 
which would afford him security beyond the 
amount of the bill, and engaging to land and 
wareliouse the wines, to be held at bis disposal ; 
— Held, that this (locument did not require a 
mortgasre stamp within 55 Geo, 3. c. 184. Ilarrh 

V. iy/W4, 9 M. & W. 591 ; 1 D. (N.S.) 899 ; 11 
L. J,, Ex. 219. 

Contingent Debts.] — The words ^‘mortgage, 
debt, or sum of money/’ in 16 & 17 Viet. c. 59, 
3 . 10, include contingent as well as absolute 
debts. Mortimore v. Inland Jlevemie Comntis- 
Hhniern, 2 H. & C. 838 ; 33 L. H, Ex, 263 ; 10 
Jur. (^/s.) 868 ; 10 L. T. 655. 

Further Security.] — A mortgage deed, for 
further securing a sum of money already secured 
ill another mortgage, and also for securing a 
fresh, advance, did not require an ad valorem 
stamp in respect of the former sum ; but it did 
require a deed stamp of ll. 15.s*. in addition to 
the stamps required in relation to the sum newly 
advanced. Lant v. Pearce, 3 H. & P. 329 ; 8 A. 
c'c E. 24S ; 7 L. J., Q. B. 135, 

A deed executed and indorsed on a former 
deed, as a further security for advances made 
and to be made under the first deed, was ex- 
empted by 48 Geo. 3, c. 149, from an ad valorem 
duty, if the first deed was stamped with an ad 
valorem stamp. Rohhisoyi v. Macdonnel, 5 M. & 
S. 22S. 

Charge on Church Lands.] — An agreement 
by which the churchwardens and overseers 
charge a debt on the income of the church 
lands requires a mortgage stamp. Wreiieli v. 
Lord 3 Bing, (if.a) 672; 4 Scott, 3S1 ; 6 L. J., 
0. P. 193, 

Promissory Note.] — If an instrument contain- 
ing a mortgage is also a promissory note, it may 
still be stamped with a mortgage stamp, after 
the execution, provided it has a promissory note 
stamp on it at the time it is executed. Wise v. 
Charlton, 4 A. & E. 786 ; 6 K. & M. 364 ;; 2 H. & 

W. 49 ; 6 L. J., K. B. 80. 


Deed Defeating Conveyance.] — An indenture 
recited, that in consiiieration of 4 <h_)/. (part of 
600h agreed to be advanced lyv the plaintiffs to 
the defeiKlaiit). paid to certain rnortgaget-s. by 
the plaintiffs, ^ in’ discharge of their claim, the 
mortgagees surrendered into the hands of the lord 
land, to the intent that he might regrant tliesame 
to the plaintiffs, in trust to sell the land and 
return the UM-. The indenture contained cove- 
nants by the <lefendant with the plaintiffs to 
pay them 500/., with interest, on a certain day, 
and that, in default of payment, the plaintitfs 
might enter upon the land. The indenture 
was stamped with two stamps, of If. 15.v. and 
ll. os. : — Held, that this was not a declaration 
or a deed for defeating or explaining or qualify- 
ing any conveyance of land, and that it did not 
reijuire an ad valorem mortgage stamp, under 
55 Geo. 3, c. 184. Ilayioood v. Dihhy, 1 D. L. 
290 ; 11 M. W. 812 ; 12 L. J., Ex. 404. 

Security for Money “thereafter lent.”] — An 
assignment, by deed, of chattels to secure to the 
assignee an indemnity, in case he should be 
called on to pay the amount secured by a bond 
tvhich he had entered into as surety for the 
assignor, is a mortgage liable to an ad valorem / 
stamp, being “ a security for the repayment of 
money to be thereafter lent, advanced or paid,” 
within 55 Geo. 3. c. 1S4, Canning (^Viscount') v. 
Paper, 1 El. & Bl. 164 ; 22 L. J., Q. B. 87 ; 17 
Jur. 390. 

Surrender of Copyholds.] — T. surrendered 
copyhold property to the lord of a manor by way 
of mortgage to G., in consideration of a loan of 
lOOZ. ; and by an indenture of even date, cove- 
nanted to repay the money borrowed, and also 
gave the mortgagee power of sale in case of 
default in payment. This indenture was 
stamped with an ad valorem stamp of 30^'. ; — 
Held, sufficient. SilUeh v. Treror, 11 M. & W, 
722;'l2L. J., Ex. 401. 

Principal and Surety.] — By indenture between 

A. and B., reciting that B., having become surety 
for A., for payment of 600Z. due from A. to C.,in 
consideration of C.’s forbearing proceedings 
against A., A., for securing to B. the payment 
of the 600Z., in case he should be required, as 
such surety, to pay the same to C., had executed 
a bond to B., conditioned for the pa 5 'ment to B., 
his executors and administrators, of 600Z. on a 
certain day ; and that for the better securing to 

B. the payment of the 6001. in case he should 
be required as such surety to pay the same to 0,, 

A. had agreed to grant his leasehold goods and 
effects to B. — A., in consideration of B. having 
become surety, gi-anted his goods and effects 
unto B., his executors and administrators for 
ever. The indenture contained a proviso, to be 
void on payment to C, of 600Z. with interest, on 
a given day ; a covenant by A. wnth B. to pay 
the 600/. and interest to 0., and to indemnify B., 
his executors and administrators, from the pay- 
ment ; a covenant by A. for quiet enjoyment by 

B. in case of default : a covenant to insure ; and 
a power of sale, for payment to 0. of the 600/. 
and interest : — Held, that .this indenture was 
properly stamped with a 1/. 15,s. stamp, without 
either an ad valorem or a 25/. stamp, the bond 
from A, to B. having been stamped with the 
progressive duty upon 600/. Watsa/i v. Maeguire. 

6 0,B,836. . 

Deed of “ Further Charge,”]-— 4-j haTmg pur- 
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chased an cstn,te, agreed bv d(?e(l with the veaclor ! . 

that such estate should ijc'suri'CHdcved to a third j CoK>ir>EBATTo^. 

parij, who had advanced a portion of the Where Advance “ Uncertain and without 
pureiiase-raoney,^siich thinl party bolding the Limit.”] — Where a mortgage of lensehold [.re- 
estate by way of security for the loan. By a rnises, subject to a proviso fur redcni[)tiuii' (?rj 
second deed between the purchaser and such payment of the principal and interest, couraiiiod 
third part}', after reciting the deed above co%'enants by the lessee (the mortgagru’) to 
mentioned, a default in payment of the principal procure, at his own costs, rejiewals of tiie lease 
and interest, and the apidicatioii for, and agree- (under a power contained in the original lease), 
nient to lend, a furtlier sum of money, ami the and in case the mortgagor j-efused or neglected 
advance of that sum, the purchaser covenanted to do so, then it should be lawful for the mort- 
with ,the party making the advance, that the gagee to procure such I’enewals ; and a covenant 
property should be chai'ged with the amount of that all the tines, costs and ex[>ense 3 of the 
siicli farther advance and for payment of the mortgagee in procuring such renewals, should 
same : — Held, that this instrument was a deed of be a charge on the pi'endses, and the same should 
“further charge,” and, therefore, subject only to not be redeemed or redeemable until payment of 
the ad valorem duty imposed by 5r> Geo. 8, c. LS4. such costs, charges and exjteiises : — Mekl, that 
Iln^Mrodke v. Hood, 5 C. B. 181 ; 17 L. .1., C. P. an ad valorem stamp of 4/. was sufficient, and 
58; 11 Jur. 931. that the deed did not require a stamp of 2r)/,, 

An indenture of mortgage, dated ISth April, within 55 Geo. 3, c. 184, as a security for 
1840. and made between the defendant of the repayment of money to be thereafter advanced 
first part, S. Y. of the second part, the plaintiffs or paid, the amount of which was uncertain and 
of the third part, and C. of the fourth part; without limit. IFrof/Ziton r. Torflo. 11 M. ic W. 
after reciting an indenture of mortgage of the 561 ; 1 D. ik L. 478 ; 18 L. J., Ex. 57.. Cp. 
21st January, 1829, made between P.' arid the Puddon v. Bu/ileU, 2 A. k E. 9 ; 4 N. k 1 
defendant of the first i>art, J. S. of the second 4 L. J., K. B. 6.^. 

part, and W., S. V,, M. and Y". of the third part, A., being indebted to the defendant in. 184h 
W'herebj premises were demised to the parties of 7s. 6d., assigned to him furniture and also a, 
the third part for 1,000 years, to secure repay- policy of assurance, with a proviso for redemp- 
ment of two sums of 50Z. each, theretofore tion on payment of the principal 'ami interest, 
advanced to P. and J. S. ; and reciting an and a further proviso, that in default of payment 
indenture of lease and release of the 4th and hth it should be lawful for the defendant to take 
January, 1880, whereby the premises were con- and sell the furniture and policy, and out of the 
ve 3 'ed in fee simple to tlie defendant ; and procee<ls to reimburse himselt all co^ts and, 
reciting that, by another indenture of the 6th ex{)enses, and all sums he might ex[*end in keep- 
January, 1830, made between the defendant of ing on foot the policy. Then followerl a covenant 
the one part, and 1Y„ S. Y., M. and W. of the by A. for payment to the defem.lant of the 
cffber part, the premises were charged with the 184Z. 7s. 6d., and for payment to the insurance 
further sum of 50/. lent to the defendant; and company of the premiums, and that, in ease of 
further reciting, that the term of 1,000 years had the avoidance of the policy or the insolvency of 
become vested in 8. V. by survivorship, and that the company, A. would insure in another oiiice, 
the defendant bad been called upon to repay the and assign the new policy to the defendant, arui 
three several sums of 50Z. ; witnessed, that, in that if A. should neglect to [xw the premium or 
consideration of 150Z., and the further sum of insure in another office, the defemiant might do" 
151. advanced by the plaintiffs to the defendant, so, and the sums so advancetl by the defendant, 
the term of 1,000 years was assigned by S. V. to for continuing the insurance or making a fresh 
the plaintiffs, and the fee simjde conveyed to policy, should be considered as principal, and 
them by the defendant, subject to the usual bear interest, and the policy should be a security 
conditions for reconveyance upon terms expressed for repayment, and should not be redeemed 
in the indenture. The indenture also contained without [jayment to the defendant of the sums 
a covenant by the defendant for repayment of so advanced, and interest, as well as the 184Z.. 
the money, upon which the action was brought : 7s. 6d. : — Held, that such mortgage was not “a 
— Held, that the indenture, under 55 Geo. 3, security for the repayment of money to be 

c. 184, required a deed stamp, in addition to the thereafter lent, advanced or paid,” and to an 

ad valorem mortgage stamp, upon the further amount uncertain and witliout limit, witiiin 55 
advance of 15/., as it contained an assignment Geo. 3, c. 184, and therefore did not require a, 
of the term of 1,000 years, and also a conveyance 25Z. stamp. Lawrtmee v. Boston, 7 Ex. 28 ; 21 
of the fee simple, which was a fresh security not L. J., Ex. 49. 

previously charged by the indenture of the 6th A 25Z. stamp was not necessary for a mortgage 
January, 1880. Brown v. Pegg, 6 Q. B. 1 ; 13 deed to secure an indefinite sura, where a subse- 
L. J., Q. B. 270 ; 8 Jur. 954. S.* P., Ilnviherstime qiient proviso limited the principal sum to be 

V. Jones, 16 M. k W. 763 ; 16 L. J., Ex. 293 ; 11 secured. Doe d. Smith v. Warner^ 2 Car. k K. 

Jur. 337. 1014. 

On a mortgage of a term for years deter- 
Eight of Purchaser to have Deeds Stamped.] minable on lives, the sum of 130Z. wa& advanced, 
— A ten-shilling deed stamp on a mortgage deed with power for the mortgagee to pay 70Z. for 
is insufficient, therefore a purchaser is entitled on renewal, in case a life shoubl drop : — Held, that 
a contract for sale with a mortgagor, to require a 2Z. stamp was sufficient, notwithstanding there 
the mortgage deed, where so stamped, to be was a covenant by the mortgagor to procure a 
stamped before completion to the full ad valorem renewal without any limit of the sum to be 
duty at the vendor's expense, notwithstanding paid by him for that purpose. JDoe d. Jarman 
that the mortgagee may have consented to join v. Larder, 3 Bing, (n.c.) 92 : 3 Scott, 437 ; 2 
in the conveyance. Whiting to Loonies, 50 L, J., Hodges, 186 * 5 L. J,, 0. P. 322. 

Oh. 468 ; 17 Oh. D. 10 ; 44 L. T, 721 ; 29 VY. E. By 55 Geo. 3, c. 184, schedule, part 1, mort- 
436—0. ' A. , AY' , , subjected to a duty of 251. if' the 
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iiBioujit of the rnonej" secured thereby be uncer- 
tain, and without limit; but if it be limited, 
then to an ad yalnreni duty : — Tield, that the 
limit ijuwt be (me expressed on the face of the 
deed : and, therefore, that a mortgage for 1,500/. 
whii covenants for payment of the yearly pre- 
mium and other charges of an insurance of 1,000/. 
upon a ])articular life for seven years, required a 
25/. steinp. Iltflsr v. Pet.en\ 2 B, ic Ad, 807 ; 1 
L. J., K. B. 2. 

A inoj’tgage <lced to secure 3,000/. and interest, 
together wiili all exjieuscs incurred in the exeeu- 
tiou of the ] lowers of sale containe!! in the deed, 
and interest tlicreori. did not require a 25/. s1am[> 
as a security’ for an uncertain and indefinite 
amount. Pur d. Sarufrft v. Smith., 1 M. A Scott. 
230 ; 8 Bing. 140 ; 1 L. J., C. P. 50. 

A niorTgage deed, to secure 300/. and interest, 
with a ju’oviso for redemjition, if the mortgagor 
should repay the sum due, and should pay all 
rates and taxes wliich might be imposed on the 
premises, aiid containing a covenant, also to the 
same effect, was properly stamped with an ad 
valorem stamp under 55 Geo. 3, c. 184, and did 
not require the 25/. stamp payable on deeds 
securing a sum of indeliiiite amount. Dor d. 
uMe roe r())i Brag q.,Z N, & P. 644; 8 A. A E. 
620 ; 7 L. J., Q, B. 263. 

A mortgage, expressed to be made for securing 
the repayment or retransfer of an uncertain and 
uidirnited amount of money or stock, is admis- 
sible in evidence (under 13 A 14 Viet. c. 97), 
for such amount of money or stock intended to 
be thereby secured as the ad valorem duly 
denoted by the stamp thereon will extend to 
cover. Morgan v. Pilie., 14 C. B. 473 ; 2 C. L. 11. 
696 ; 23 L. j., 0. P. 64 ; 2 W. E. 193. 

Aggregate Amount.] — By a mortgage deed, 
A. assigned certain barges to three of his 
creditors, as a security for three distinct debts, 
to each in their separate rights. The aggregate 
amount only was stated in the deed : — Held, 
that an ad valorem stamp on such amount was 
sufficient. Ii.ced v. Wihnott., 5 M. A P. 553 ; 7 
Bing. .577 ; 9 L. J. (o.S.) C. P. 176. 

If copyliold premises are mortgaged with other 
property by separate deeds, the ad valorem duty 
must be charged upon the instrument relating to 
the other property. Ih. 

Interest,] — By deed dated the 17th November, 

1845, reciting that A. was indebted to B. in 100/., 
A. assigned to B. ail the goods, fixtures, tools, Ac., 
which then were, or at any time during the con- 
tinuance of the security should be, in and upon 
certain premises, to have, receive and take the 
goods, Ac., thereby assigned, as per schedule, 
unto B. The deed contained a covenant by A. 
for payment of the 100/. on the 8tii November, 

1846, with interest thereon from the 8th August 
preceding ; — ^Held, that a mortgage stamp on the 
deed applicable to a sum not exceeding 100/. was 
sufficient within 55 Geo. 3, c. 184, Pa^kiea v. 
Meath, 3 0. B. 938. 

Progressive Duty.] — By a deed made between 
a duke .of the first part? ’'and the marquis, his 
son, of the second part, and B, pi ,the third part, 
it^^appeared 'that'^the- 


ing to 1,027,282/. ; thnt Iht; marquis covenanted 
with the duke to coiivui- in rjuVing, by a iiiort- 
gage upon the [U’operly, L! 00 ,ouo/. to be applied 
ill payment of the incnnibi’ances ; thnt tlie 
], 100, OOU/. should be coiiftidered as tlie debt of 
tiie duke ; that tlie mnrqui"' had })roposed to the 
duke that the marquis should take, of and abso- 
lutely purchase from the <luke all the equity 
of redemption, estate or title to the real and 
personal property comprised in the scliediiles to 
the deed, towhieii propose I the duke liad acceded : 
that the <lnke grant ei I to It. all the lands, to hold 
tlie same, subject to the cli urges, in trust for the 
marquis, and tliat the real ami personal property 
should ]je the [niinary fund for satisfying the 
debts and liabilities. There was also a covenant 
by the nianjiiis tiini he would apply all the 
nioneys that slioidd come into his bauds in respect 
of the cstate.s. cliattels, Ac., towards the relief and 
indemnification of the duke. This deed having 
been stamped with the duty of 1/. 15,v., ami 
nine progressive stamps of 1/. 5.b‘. each, and 
die opinion of the commissioners having been 
desired on the ftuestion, tliey were of opinion 
that the deed was chargealde under 55 Geo. 3, 
c, 181, with the ad valorem duty of l,00u/.. and 
w'ith nine progressive duties of 1/. each as a 
conveyance upon tlie sale f)f property : — Held, 
that the crown was entitled to the smaller 
duty only. Chamhu't (^Margnitt) v. Inland 
lipormie Coniniissionertt, 6 Ex. 4G4 ; 20 L, J., Ex, 
269. 

Consideration — Validity — Companies Clauses 
Act.] — The 41st and 42nd sections of the Com- 
panies Clauses Act, Es45. requiring mortgages t;o 
be duly stam])C(l and the consideration to be duly 
stated, do not make void an instrument the con- 
sideration for which is apparent, though it is not 
in terms stated. Zmedoic/itrl Mest of En gland 
Drainage Co. v. Atthford, 50 L. J., Ch. 276 ; 16 
Ch. D. 411 ; 44 L. T, 20. 


3. Assigxment axd Tuaxsfee. 

Stamps Bequisite.] — A mortgage deed which 
bore an ad valorem stamp on the amount 
advanced did not require a 1/. deed stamp, 
because it contained also an assignment by a 
former mortgagee, to whom part of the money 
was paid in satisfactifin of his mortgage. D^e <L 
Boxoman v. Lvwh. 13 M. A W. 241 13 L. J., Ex. 
200 . 

A deed of a.«signment of a term, for a nominal 
consideration, to a trustee for a mortgagee, in 
order to the better securing the repajniient of 
the mortgage money, requires only a 1/, 15.?. 
stamp, and not an ad valorem stamp. 1 h. 

An assignment of a policy of assurance to secure 
a debt, w^as an assignment by %vay of mortgage 
wfithin 55 Geo. 3, c. 184, and required an ad 
valorem stamp as such. Caldwell v. iJaimxn. 5 
Ex. 1 ; 14 Jur. 316. 

The plaintiff claimed under an assignment of a 
mortgage, bearing a 35.?. stamp : — Held, sufficient, 
although the seisin of the mortgagor was not 
proved. Doe d. Brame y, Mag)le, 3 'Bing. (N.c.) 
832 ; 5 Scott, 35 ; 3 Hodges, 213 : 6 L. J.. U. P. 
271. • 

An ad valorem stamp duty is requisite on the ; 
assignment of a mortgage, if an additional sum ; 
be inserted therein. Martin v. Baxter, 5 Bing. > 
160/6 E. J. (o,s.) 0. F. 242, , ' , ' ' ’ 

:';'i G. mortgaged premises to B. for 1,000 years to 



EEVENUE 


■Stamps. 


secure rind, dovwcd them to his widow for 
life, remainder to liis son in fee. After his death, 
iJ. agreed to advance BoOZ. to liis widow and son, 
do enaJiie tkeiii t.o pay the loan due to B., and for 
tiieir otlier of*.casions. A deed was executed, 
vvlierelw 1>. assiixned, and the devisees couhrnied, 

'the term to C., siiVjject to a proviso for redeniptirm 
-on pnvinent of HryO/.. an<l with a covenant by the 
■devisees to [)ay the same. Tliis deed had an afl 
%'alorcm stamp for -IZ. Held (under 55 Geo. 3, 

-c. idt, rtud'3 G(;o. 4, c. 117, s. 2), that the stamp 
was not sutiicient ; ttie covenant by the devisees 
creatii'ig a new security, in respect of wdncli a 
■deed stamr.) was necessary. iJite <1. Craicletj sr, 

Sutter', dye, 11 Q. B. 401) f 17 L. J., Q. B. 09*; 12 
,Jur. 51. 

By an indenture in 1S77 — after reciting that 
-by a moitgrige in 1872. W., tiie mortgagor, had 
<5onvcyet.] certain hereditaments to secure S50i. 
lent to him by the mortgagees, with a })roviso 
for redemption on payment of tiie 350Z. ; it was 
witnessed that in consideration of 350Z. paid by 
S. to the mortgagees at W.*s re'jucst in satisfac- 
Ttlon of all nnmeys owing upon the recited mort- 
gage (the 3'eecipt of which 850Z. the mortgagees 
.acknowledgerl. and therefrom released S. and 
W.), and also in consideration of 120Z. paid by | 

S. to W. the mortgagees convoyed and released, 

^and W. released and conlirmcd to 8, in fee, the 
diereditarnents discharged from the said pro- 
vision for redemption ; with a proviso for re- 
•demptiou on payment by W. to S. of the two 
sums of 850Z. and 120Z., making together the | 
sum of 470/'., and a covenant Vjv iv. for payment | 
thereof to >S. : — Held, that though there was no ; 
fcormal assignment of the old debt of 850Z., and ■ 
though that debt and the old equity of redemp- j 
tion were extinguished, the indenture of 1877 : 
was as to the 35uZ. in substance a " transfer of' 

;a mortgage” within the meaning of the schedule 
to the Stamp Act, 1870, and was therefore liable 
to be stamped as a transfer, with a further ad 
walorem duty on the fresh advance of 120Z., and 
was not liable to be stamped as a “mortgage” 
for 470Z, Wale v. 'Lilaml llevmne Co nimis-^ loners, 

48 L. J.. Ex. 574 ; 4 Ex. D. 270 : 41 L. T. 433 ; 

•27 W. E. 916. 

T. mortgaged to B. for loOZ. Afterwards, by a 
'deed purporting to be between B., T. and B., in 
.consideration of S. paying B. tlie 15DZ., and ad- 
yanciitg 70Z. to T., the mortgage was transferred 
to 8., but B. never executed : — Held, that this 
was a transfer of a mortgage with an additional 
4idvance of 70Z., and, therefore, under 3 Geo. 4, 

117, s- 2, required only an ad valorem stamp as 
'023 a mortgage for 70Z. Doe d. '’Snell v. Tom, 

4 Q. B. 615 ; ^3 G. & D. 637 ; 12 L. J., Q. B. 2.14 ; 

7 Jur. 847. 

The transfer duty on a mortgage is imposed 
only where no further sum is advanced. Doe d. 

BaHley v. Gray, 4 H. & M,719 ; 3 A. & E. 89 ; 

1 Har.'& W. 235 ; 4 L. J., K. B. 197, 

Where an additional sum is advanced, it is 
■^sufficient to pay the ad valorem duty on the sum quire a stamp. Catt v. Howard, 3 Stark. 3 : 23 
^advanced. Ih, H. E. 751 ; but see Clarke v. Ilrnghani, infra. 

So where the original mortgage is assigned to ■ If a party on payment of his bill writes the 
secure the mortgage money. Tb. word “ Settled,” by way of receipt, he is liable to 

The 28 & 29" Viet. c. OhVs. 17, .which imposes' 'the-penalty for giving a receijjt without a stamp, 
in lieu of the duties imposed by 13 k 14 \iciy M*mnder,% 

«c. 97, am ad valorem duty of 6<3?. per lOOZ. on A bijli of parcels on which was written the 
transfers of moxtgages, does not by implication' following words, “ settled by one bill at three, 
xepeal the 24 & 25 Viet. c. 91, s, 30, as to transfers' and another at nine months,” should have a 
of mortgages. Foley {Lord') v. Inland Mmeme receipt' staxilp. , Smik v. Helby, 4 Esp, 249. 

37 L, J., Ex. TOO'p'E. Ex. ' ■ - _ . ^ 

263 ; ' IS If. T.,725 ; 16 Wr R. lOaS:- ! ' - -k ^ ■ t ■ Ho Mmnf passing. defendant, m sup' 
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A notarial irwtniment in the form of sehednle 
ri. given by 21 A 22 Viet. c. 76. s. 12, was cor- 
rectly stamped with a by. stamp. IJyVniton v. 
Inland Rerenne Commissioners, 3 H. i C. -871 ; 
34 L. J., Ex. 22.5 ; llJur. (N.S.) 676; 32 L. T, 
707 ; 13 W. E. 902. 
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port of a plea that he had paid five quarters’ in evidence the following document “ d/?/.sYd/ 
rent to 1\L, tendered the following paper, siirned v. l\Ir. M. has this day left with me lO^.. 

by “ Ui\ Jones (the defendant) having on account of the debt, interest and costs in^this 

written otf the sum of 72?. from his mortgage action. E. L. Levy, the plaiiititf in person ' : 
debt, being five quarters’ rent of his house, I Held, that this did not reqmre a receipt stamp, 
hereby discharge the same rent till the 24th July, Lev'?/ v. Ah\va7idn\ 4 Ex. 4S5 ; 19 L. J., Ex. 113. 
ISi-I.’’ M. had delivered the paper to the defen- A paper in the following form, signed by the 
dant. beintr then indebted to him on a mortgage party : “ jMemoraudum, 30th April, 1 830, settled 
debt'exceeiincr 72?. Held, that the instrument all accounts of law^ business up to this day, and 
was a receipt. Lucas v. Jaws, 5 Q. B. 949 ; will give a receipt in full of all demands when 
I), M. 774 ; 13 L. J., Q. B. 208 ; S Jur. 422. called for. (Signed) J. T.”—stamy)ed with an 

agreement stamp, is receivable without a receipt 
Document may be Shown to be a Eeceipt.] — A stamp. Tchhutt v. AmMec, 9 Car. & F. GO. 
document not purporting on the face of it to be In an action to recover 170?., with interest, 
a receipt for the payment of money, may be the plaintilf proved a loan of between 150?, and 
shown to be a receipt by extrinsic evidence. 180?., and in order to take the case out of the 
Meg. V. Orectm, Dears. C. C. 308 ; 23 L. J., statute of limitations, otfered this document ; — 
M.' C. 29 ; 18 Jur. 134 ; 2 W. B. 228 ; 6 Cox - no?. IGth March, 1841. Received from B. T. 
0, C. 277. the sum of 170?., for which I promise to pay her 

^ rate of 5Z. per cent, from the above date ” : 

Taxes by Deputy Receiver-General.]— -A re- — Held, that this document did not require to be 
ceipt, for taxes, signed by a clerk of the deputy stamped, either as a receipt, a promissory note 
receiver-general of a county in his name, requires agreement. 7hylor v. Steele, 16 W. 

BO stamp. Mdde/i v. Mead, 3 Camp. 838. qq- . ^ J.. Ex. 177 ; 11 Jur. 806. 

Counsel’s FeesO-The master oucht not to delivered, in 

require a receipt stimp to be affixed to counsel's which the (letendant pleaded payment the only 
signature to a fee before aUowing the charge, evidence offered m support of the plea was a 
In re, 5 Uo G., M. & G. 40 ? 23 L. J., Oh. ^he following form, signed by the 

536 * 2 W R 299 plaintiff : “ Memorandum. That any demand we 

■ • ' • against Mr. G. W. for ironwork is this 

Periodical Payments.j—A payment by instal- <lay discharged in consideration of services ren- 
merits is a periodical payment within the Stamp dered b}’' him to us. N. B. Particulars of our 
Act, 1870, s. 72. Lvmincr Asphalt e Co.Y.Inlmid account shall be delivered with a stamped re- 
41 L. J., Ex. ceipt” Held, that since the document wa& 

7 Ex. 211 ; 26 L. T. 633 ; 20 W. R. 610. offered as evidence of a transaction amounting- 

’ to a payment of money, it was offered as a re- 

■When made Abroad.]— Where an action was ceipt or a discharge for or upon the payment of 
brought for money lent in France, and unstamped money, and therefore required a receipt stamp, 
receipts were produced in proof of the loan, evi- LivUigsUme v. IV kiting, 15 Q. B. 722 ; 19 L. J.,. 
deuce to show that by the law of France such Q- ^28 ; 15 Jur. 147. 

receipts required stamps to render them valid action by a coal merchant against his. 

was reieoted on the ground that the courts of clerk, to recover the amount of money received 
this country will not notice the revenue laws of ™d not accounted for, the plaintiff having proved 
foreign states. James v. CWicrwood, 3 D. & E. an admission by the defendant, on the loth 
j 9 ( 3 ^ ■' August, that a sum of 12?. was due, the latter 

An unstamped receipt, dated at Cologne, is offered in evidence an unstamped receipt of a 
receivable here ; and the fact that such a receipt subsequent date for a larger amount. This being 
would not be receivable at Cologne until it had rejected, the defendant gave in evidence a memo- 
been stamped, on payment of a penalty, would randum on the back of the same paper, written 
make no difference as to its admissibility here, andsignedbytheplaintiff as follows .-—“Balanced 
as our courts do not take notice of foreiLm up this day, as per cash-book. S. F. 19thNovem- 
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Thus, where it was sought t<D prove an agi*ee- 
ineiit fur }.)urchase by means of a receipt for the 
purchase-moiiey, such receipt nor being properly 
stamficd : — Held, that the evidence could not be 
admitted. II). See S, td, 1 I)e G., TI. & G. 572 ; 
21 L. J., Oil. 7'72. , 

In rej/levin, the issue being whether the plain- 
tiff held certain closes at a fixed rent, specified 
in the avowry : — Held, that unstamped receipts 
tending to show that he had previously }.)aid for 
the same premises the like rent so specified, were 
inadmissible to support the issue. IlawMm v. 
Wiir/r, 3 B. & C. 690 ; 5 D. & IL 512. 

The following document, stamped as an agree- 
ment, is admissible without a receipt stamp : — 
“ I have received your cheque for 3iHT. lO.s*. 3c/., 
being the payment for an overdue bill and in- 
terest, in the Iiands of D. ; and I hereby under- 
take to procure and hand the bill over to you.” 
Vtm Dadehzeyt v. Swan% 5 Ex. 825 ; 20 L. J., 
Ex. 50. 

When a receipt for money and an agreement 
are wnitten on the same piece of paper : this is 
receivable as a receipt, if it has a receipt stamp, 
wu’thoiit an agreement stamp. Grey v. Smith, 

I Gamp, 387. 

A receipt for the price of a horse, with a war- 
ranty of soundness, may be received as evidence 
of the w^arranty, without an agreement stamp. 
Sir hie Y. Ulmore, 2 Camp. 407 ; 11 11. 11. 754. 

In an action for goods sold, the defendant, in 
order to prove that the goods w'ere sold to I)., 
and not to himself, put in an unstamped paper 
containing a bill of parcels from the plaintifi to 

I) ., at the foot of wiiichw-ere the w’ordsf‘ settled, 
W.lsll (the iHaintiff). The wiiole of the paper 
had been wuitten at one time, and no money in 
fact passed : — Held, tliat the two parts being dis- 
tinct, so much of the paper as consisted of the 
bill of parcels w^as admissible, for the above- 
mentioned purpose, without a receipt stamp. 
Milhm Y. Vent, 10 Q. B. 846 : 16 L. J., Q. B. 374 ; 

II Jur. 818. 

A WTitten acknowledgment at the foot of an 
account, stating that such .account is correct, raay 
be given in evidence without a receipt stamp. 
Wellard v. Mohs^, 7 Moore, 503 ; 1 Bins. 134 ; 

1 L. J. (o.s.) C. P. 18. 

Where a paper purports to be a receipt, and, 
as such, requires a stamp, but also purports to be 
an agreed statement of accounts, wdiich does not 
require a stamp, it may be given in evidence to 
show* the agreed state of accounts only, though it 
has not been previously stamped. Mafliesm v. 
Bim, 2 H. L. Gas. 286 ; 13 Jur. 307. 

Its admissibility under such circumst,a,nces is 
restricted to this extent : so far as it relates 
simply to proving the statement of accounts, and 
is not produced for the purpose of proving the 
receipt of money. It cannot be used for the 
purpose of proving the receipt of money in any 
way. J&. 

When the cases say that an unstamped receipt 
may be given in evidence to prove a collateral 
matter, they must be taken to mean a matter 
wdiolly unconnected with the fact of payment. 

II) . 

In an action for work and labour,, there was 
tendered a paper containing a statement of ac- 
counts, which declared a balance of 68^. 9$. id,, 
and at the end was an acknowdedgment of the 
payment of that sum. This paper was offered by 
the defendant, not for the purpose of proving 
that the money had been paid, for that was not 
in contest between the parties, but in order to 
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show what was the admitted state of accounts at 
a particular ' time Held, admissible for that 
purpose. Ih 

An instrument given by an overseer of the 
poor to the reputed father of a bastard child, 
stating that he had received a sum of money 
from the latter by a bill of exchange, payable 
after date, and which, w’-hen paid, w*oLild exone- 
rate him from the expenses attending the binlii 
and maintenance of such child, does not require 
an agreement stamp, but a receipt stamp is 
sufficient. WatMm y, Hewlett, 3 Moore. 211 
1 Br.& B. 1. 

A receipt for rent, stipulating that acceptance 
of rent shall not operate as a waiver of a previous. 
notice to quit, does not require an agreement 
stamp. Doe d. Whehle v. Fuller, 1 Tyr. .k; G. 1 7. 

XXVI. SETTLEMENT. 

“ Definite and Certain Sum,’’] — By the Stamp 
Act, 1870, an ad valorem duty is chargeable on a 
settlement, the definition of wdiich in duties any 
instrument “ whereby any definite and certain- 
amount of stock is settled ” : — Held, that a 
settlement of contingent and defeasible interests- 
in certain specified amounts of stock which 
were vested in trustees wfith pow*er to vary in- 
vestments was within the definition, Ondow v. 
Inland Uevemie Commiulomrs, <-;0 L. J., Q. B.. 
138; [1891] 1 Q. B. 239 ; 64 L. T.211 ; 39W.E* 
373—C.A. 

Property the subject of a settlement, wms 
therein described as consisting of real estate pur- 
chased under a power and as held in trust to be- 
resold. It was meanwdiile to be consklered as. 
personaltjq but in lieu of the sale moneys of such 
estate, the trustees, wntli the beneficiaries’ con- 
sent, w^ere empowered to accept a conveyance of 
it :--Held, to be ‘‘no definite and certain prin- 
cipal sum of money” within the Stamp Act?. 
1850. StncMey' s Settlement, In re, Stucldey v. 
Inland Bevemie Commissi onei's, 39 L. J., Ex, 86 ;; 
L. B. 5 Ex. 85 ; 21 L. T. 18 ; IS W. B. 462. 

Order for Settlement.] — An order of the court 
making a settlement should bear the usual settle- 
ment stamp. Goiean, In re, Goioan v. Goivan., 
50 X. J., Ch. 248 ; 17 Ch. D. 778. 

The assignment to trustees of a marriage settle- 
ment, of a policy of insurance effected on the 
settlor’s life for a sum named, and all moneysi 
assured or to become payable by or under the 
policy, is not liable to the payinent of an acl 
valorem duty under 13 &: 14 Viet. c. 97, as being: 
a deed wffiereby any definite and principal sum 
of money is settled. Sanville v. Inland Eecenm 
Commissioners, 10 Ex. 159 ; 23 L. J., E.x. 270 i 
2 W. E. 529. See 27 Viet. c. 18. 

Foreign Bonds.] — A marriage settlement is^ 
chargeable with ad valorem duty under 13 & 14 
Viet. c. 97, in respect of Brazilian bonds, New 
Brunswick bonds, Nova Scotia bonds, scrip Pe- 
ruvian loan, Chilian bonds, Mexican Bemanet 
bonds, and Indian 51, per Cents., created by 22 k, 

23 Viet. c. 139. Alsager, In re^ 2 H. ^ 0, 969 ; 

10 Jur. (N.B.) 828 ; 10 L, T. 238 ; 12 W. B. 
477. S, C,, nom. Alsuyer and Gmdici v. Inland 
Reveme Commissioners, 33 L. J,, Ex. 161, 

Mortgage,]— -A mortgage deed, which was ex- 
pressed to be made in consideration of the ad- 
yance, and also for the purpose of resettling the 
property, and. reserved the equity of redemption ■ 
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land tax was improperly elected tinder 43 Geo. 3. 
c. Oil, a nianflanms would lie to them to admit 
the person who had the majority of legal votes. 
Hex V. Thatcher^ 1 D. & B. 420. 


to the mortgagor and his wi-fe, or the survivor, 
does not require an extra stamp for a settlement, 
in addition to the ad valorem stamp on the 
mortgage. iJawson v. Medhiirst^ 14 L. T. G22. 


III. COLLECTORS OF TAXES. 

Appointment of.] — The insertion of the name 
of a pjersoii as collector of tlie assessed taxes in 
the warrants of the commissioners, is not a suth- 
cient appointment to that otlice. Itex v. liudleij, 
Forrest, 150. 

The Land Tax Acts require the a,s3essors and 
collectors to be inhabitants of the respecti^'c 
parishes, &c., for which they are to act : — Held, 
that the acts of a person duly a|>pointed as as- 
sessor and collector were valid, althougli he was 
not duly qiialitied by inliabitaiicy. Watevloo 
Bridge Compang v. Cull, 1 El. 6: El. 213 ; 2S 
L. J..' Q. B. 70 ; *5 Jur. (x.s). 404 ; 7 W. R. 87. 
S. C'., in Ex. Ch. 20 L. J., Q. B. 10 ; 5 Jur, (N.s.) 
1288. 


XXVir. TOTING PAPER. 

Stamp when Required,] — The Stamp Act of 
1870 (33 & 34 Viet. c. 97), imposing a penny 
stamp on “Toting paper; that is, any instru- 
ment for the purpose of voting by any person 
<.mtitled to vote at any meeting^ does not extend 
to voting papers used, under 7 Will. 4 1 Tict. 

€. 78, ss. 13, 14, at a meeting of the town council 
of a municipal borough for the election of aider- 
men. Itvg, V, Straehan, 41 L. J., Q. B. 210; 
L. R. 7 Q.‘ B. 463 ; 26 L. T. 835 ; 20 W. R. 629. 


Proxies for Appointment of Commissioners.]— 
A note in writing signed by proprietors under a 
local act authorising others to act for them in 
the nomination and .appointment of a special 
commissioner, requires to be stamped. Jieg. v. 
Kelli, 12 A. & E. 559 ; 4 P. & D. 185 ; 9 L. J., 
Q. B.' 362. 


Default of One — Re-Assessment.] — If there are 
two collectors of taxes appointed under 43 Geo. 3, 
c. 99, s. 13, for a single parish, by the commis- 
sioners. one for one division of the parish called 
the upper parish, and one for anotljer called the 
low(3r parish, and they accordingly collect the 
taxes separately from the several inhabitants of 
their respective divisions ; in case of a deficiency 
in the amount of the taxes collected through the 
misconduct of either, the whole parish must be 
re-assessed, and not the pmticukn' district, the 
collector of which has misapplied the money, 
and from the collection of whose taxes the de- 
ficiericy arises, although the laxes of the other 
' division have been collected and paid over to 
the receiver-general. Jlcnllam, 'Ex parte, 7 
Price, 594. 

If a collector of assessed taxes does not pay 
over all sums collected by him, the parish is an- 
swerable to the crown for the delicicnc}^. Bex 
V. St. Georg da, llamver-sguare, 3 Anst. 920. 

Liability of Others.] — A joint collector is 

liable for any deficiency in the collection for a 
year, in the amount rccei\'ed by his coadjutor, 
although he has not himself collected during the 
time, and although his appointment may not 
have been quite formal, if he has in any maimer 
acknowledged his appointment, or acted or re- 
ceived a share of the poundage at any time. 
Bromleg, In re, 5 Price, 5. 

Imprisoumeut.] — A collector in custody 

under an extent is not entitled to be discharged, 
although his deficiency has been made good to 
the crown by a re-assessment upon the parish. 
Bex V. Bennett, Wightw. 1. 

Committal.] — The income-tax commissioners 
have no power to commit a defauititig collector 
of income-tax in the county of Mickllescx to 
Newgate ; the commitment should be made to 
Whitecross-street prison. Maders, Ex parte, 33 


D. COMMISSIONERS. 

I. Jurisdiction^ 871. 

II. Clerk to. 371. 

III. Collectors of Taxes, 372. 

IT. Jurisdiction of Court in Revenue 
Matters, 373. 

T. Proceedings, 374. 


I. JURISDICTION. 

One Commissioner.] — One commissioner of 
taxes has no power, under 52 Geo. 3, c. 93, to 
receive an information and issue a summons for 
nou-pavment of taxes. Tag. v. GrijHu, 9 Q. B. 
155 ; 2 New Bess. Cas. 368 15 L. J., M. 0. 120. 

Ee-Assessment — How Enforced— Mandamus.] 
— \yhere the commissioners of taxes refused to 
re-assess the inhabitants upon a default made by 
the collector, unless they were indemnified, being 
doubtful of their authority so to do ; the court, 
being of the opinion that they were bound to do 
so, granted an order in the nature of a mandamus. 
JFootton, El j'e, 6 Price, 10.3. 

If the acting commissioners of taxes refuse 
(unless indemnified) to proceed to make a re- 
assessment on a parish, to which the deficiency 
applies, where an in super has been set on the 
parish, whose collector is a defaulter, the court 
will order them to do so by rule to show cause, 
in the nature of a mandamus ; and will also 
order a service on their clerk to be deemed good 
service : the crown is not limited to any time 
within which to make such an application. 7 5. 

The mode of enforcing a re-assessment of the 
a-moimt of a deficiency in the collection of the 
assessed taxes is by distringas, under 43 Geo. 3, 
<c. 99 s. 47 against the collectors on motion by 


0 , to a habeas 
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apj'irelienderl at Cheltenham, being clearly in exchequer made a rule absolute in the drst in- 
legal custody at Cambridge. Sharj}e, Ex stance, on motion of the attorn ey-gcneral, and 

$ r. 0. bi3. upon his statement, without affidavit, for the 

, , removal of the cause into that court, on the 

Exacting Duty not Charged in Assessment.] ground that the reveimo of the crown mi orht be 
■»~A. collector exactingua duty, ill respect of which afeted. Adam^i Freemantle. 3 Ex. -1:53 ; G 
there had been no charge at all in the assessment D. & L. 10 • 17 L. J. Ex. 312. 
upon thc^ person from whom the payment was Xlie prerogative of the crown to remove into 
•exacted, is not liable to the penalties ainder the court of exchequer a cause in another court 
43^ Geo, 3^ c. 99, s. 12. Zister v. Priestley ^ touching the crown revenue is not affected by 
iglitw. 67, 405. the County Courts Act (9(fc 10 Viet. c. 95), s. 90. 

3Iountjoy \\ Wood^ 1 H. &: N. 5S ; 2 Jur! (x.s.) 
Collection without Warrant — Liability of 452. 

Sureties.] — A duplicate of ^ the assessment of When a cause is removed by virtue of this pre- 
duties under Schedule A of 5 & 6 Viet, c, 35, rogative. it is in the same stae:e in the exchequer 
made on persons in M. tor three years ending as it was in the other court, "ih. 

A]jril, 1847, had been delivered to L. hy the 

commissioners of income-tax, together with a Affidavit in Support of.]— An affidavit 

warrant for collecting the same; but no such in support of an application for the removal of 
duplicate of assessments under Schedule D, nor proceedings from one court to another is properly 
warrant for collecting had been delivered to him. entitled, “The Attorney-General, informant, r-. 
On the 14t,h ^ October, 1846, he died, having A., defendant,” if .some proceedings have been 
received previously some of the duties, under commenced, though the information has not been 
Schedules A and D for the year ending April, filed. AU,-Gen, v. Kingston., supra. 

1847, for which he had given the usual receipt 
as collector: — Held, that his sureties were not 

imble in respect of the duties received under ' • EEOCEEDI^ Gb. 

Sohetlule D, as for want of the duplicate and informations.l-By 8 fc 3 Viet. c. 87. s. 82, all 
warrant, 15. had not at the time authority to rc- i-Vu. 


Y. PKOCEEDIXGS. 


f^cneuiue jj, as lor want or rne aupneate ana Informations. ]~By 8 & 9 Viet. c. 87. s. 82, all 
wiu'rant, 15. had iKj at the tune authority to ip- penalties impo.sed by any act relating to the cus- 
ceive the same. Aigjjj y. li iggett, li) G. B. 3.o ; toms may be sued for, prosecuted and recovered 


i4Jiir. 113<. by action, or by information before two justices 

See PitiNCiPAL AXD Surety. of the peace. By s. S3, u|)on the exhibiting any 

information before any justice for any oSence 
against any act relating to the customs, such 
IV. JUEISDIGTIOH OF COUPuT IH justice is required to issue a summons for the 
BEVEHUE MATTERS. appearance of the party heforci two justices of 

Tur 4 .J. T mr r. • the peucG *. — Held, that s. 82 refciTed oiilv to tlis 
court IS hearing of the information; and that hy s. 83,, 


JURISDIGTIOH OF OOURT IH 
REVENUE MATTERS. 


always sitting to hear revenue matters. Peg. v. 
6 .1). A L. 224 ; 3 Ex. 223. 

The equity jurisdiction of the exchequer, as a 
court of revenue, is not taken away by 5 Viet, 
c. 5. AU.~Gen. v. Hailing. 15 M. & W.*'6S7 : 16 
L. J., Ex. 303. 


the information might be exhibited before one 
justice. Peg. v. Jiarwich JJ 3 New Sess. Gas, 
368 ; 13 Q. B. 237 ; 18 L, J., M5 G. 106 ; 13 Jur. 
259. 


L. J., Ex. 303. — — Form of.] — It is no objection to an in- 

formation for penalties under the revenue Iaw.s, 
Duty paid on filing Resolutions — Refusal of that several oifences are charged against se's'eral 
Registration,] — When the registration of liqui- defendants, some in one count and some in 
dation resolutions is refused, the court has no another, nor that some of the defendants jointly 
power to order repayment of the ad valorem charged are acquitted and some found guilty, and 
duty paid on the presentation of tlie resolutions judgment for the whole amount of penalties and 
for registration. The only mode of obtaining a costs given only on one count against each, who 
return of the duty is ])y a memorial to the com- was convicted upon it. Puek v. AtL-Gen., 3 
missioners of inland revenue. Izard. Ex j}a;rte, H, & N. 208 ; 27 L. J.. Ex. 313; 4 Jiir. (x.s.) 
Moir, In re, 51 L. J., Ch. 939 ; 20 Ch. D, 703; 167 ; 6 W. R. 283— Ex.'Ch. 

47 L. T. 212 ; 30 “W. E. 8G1 — C. A, Misjoinder of counts and of offences, in an in- 

formation for penalties, is only the subject of an 
Removal of Proceedings,] — The court has juris- application at the trial to have the defendants 
diction to remove at any stage of the proceedings tried separately. Ih. 

an action commenced in another court against a In informations for acts done contrary to 16 & 
revenue officer, for an act done in the execution 17 Viet. c. 107 (the Customs Consolidation Act), 


of his duty. Att.-Gen. v. Kingston, 1 D. (n.s.) , 
358 ; 8 M. & W. 163 ; 11 L. J., Ex. 72. 


counts following literally the forms given in 
Schedule B are good. AU.-Gen. v. Iknley, 8 


Where actions, brought against revenue officers Ir. C. L. R. 26,7. 
for acts done, by them in discharge of their duty/ These forms are applicable in proceedings be- . 
are removed into the exchequer, they are like fore all courts having jurisdiction, as well as in j 
other causes on the plea side of the court, and proceedings before justices. Ih, 
the proceedings are not conducted in the office ' It is not necessary in an information to make 
of the queen’s remembrancer. Smith v. Camm'on, a direct averment ‘that the cause of forfeiture ■ ‘ 
.9Jur. 405. . ' . , took' place before the seizure of the goods. A#.- 

A vessel, having a quantity of firearms on Gen, y, Clare, 14 .L. J*, Ex. 82, 

board, was seized by the officers of the board of ^ “ »' '■ ■' ’ ■ ■ ' 

■ eustomp, and, after being detained some time, Effect of Statute of Limitations.] — ^The 3 & 4 
was delivered up unconditionally to the' owners* Will.' 4, c. 53, s. 120, enacted thafe^';aH suits, in- 
An action having been commenced in the -com- dictments' or informations, ‘Exhibited for any, ' ; 
moTL pleas for such seizure and detention/" the' 'offence against .that dr any other act relating ' / ■ 




'* ' ■ '<■ .. t ; 
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to the ctistoBiR in any of his majesty’s courts of Special Case stated by Commissioners.] — 

record at Westminster, shall be brought within In a special case, stated for the opinion of the 
three years after the date of the commission of exchequer by the commissioners for the purpose 
the offeiKte : — Held, that this was confined to of deciding a question as to the proper stamp 
indictments to be brought, under ss. 75 and 112, duty to bo paid upon a conveyance : — Held, that 
in the name of the attorney-general, in one of the counsel for the appellant was entitled tc> 
the courts of record at Westminster, and did not begin. Chandos QMarq iin<) Inland He^vt-nna 
apply to an indictment preferred at the assizes Connni8,d<)ncrft, fi Ex. 4G4 ; 2 L. M. P. 811 ; 20 
for a conspiracy to defraud the queen of certain L. J., Ex. 269, S. F., EqJinfon t. Inland Itex'cnue 
duties, which -was an offence at common law. Comm'mwnena, 13 W. 14.902. 
licq, V. Tlwmjmm, 16 Q. B. 833 ; 20 L. J., M. C. 

183\: 15Jur. 654. Eight of Eeply.]— And the counsel has 

the general right to reply ; and per Pollock, C. B., 

Actions for Penalties.] — The enactment in 44 in the exchequer, the crown has the right to 
Geo. 3, c. 98, s. 10 (prohibiting the bringing of general re})ly in all cases where the crown has an 
actions for penalties ‘‘ incurred by virtue of that interest. Ih. 
or any other act relating to the stamp duties,” 

unless prosecuted in the name of the attorney- On Appeal.] — On an appeal against the 

general, or of the solicitor of stamps), applies decision of the commissioners, the appellant on 
only to cases in which the subject-matter of the the argument of the case, is entitled to begin, 
action relates to the stamp duties, and not there- 2JicMethicalte^ In re, 11 Ex. 452 ; 25 L. J., Ex. 19. 
fore to an action on 88 Geo. 8,c. 78, ss. 7 and 10, 

for publishing a newspaper without having de- jSTumber of Counsel.] — When a wait of sum- 
liverecl a proper affidavit at the Stamp Office, mens against executors, calling upon them to 
and without stating in such paper the true names pay legacy duty to the crown, has been turned 
and additions of the printer and publisher, into a special case, on the argument, the court 
Smith T. Gilhit or Gilbert, 4 N. &: M. 225 : 2 will only hear one counsel on each side. Iladie, 
A. k E. 361 ; 4 L. J., K B. 32. In re, IS W. E. 72 ; 8. P., JSglhihm v. InlanS 

Revemie ComnitssUmers, 13 W. E. 902. 

Petition — Question of Kevenue taken by Con- 
sent.]— A testator bequeathed a legacy to C. Evidence— Examiners to take.]— The equity 

“ for her absolute use and benefit,' except as jurisdiction of the court of exchequer in matters 
hereinafter limited,” and directed the same, with of revenue still exists, notwithstanding 5 Viet, 
other legacies to females, to be invested, and the c. 5 : and the court, on an application on behalf 
interest'to be for the legatees’ separate use ; and of the attorney-general, appointed clerk ex- 
in case any of the legates should become bank- aminers to take evidence in a revenue suit in- 
rupt, or assign the interest bequeathed to her, stituted on the equity side, although the ofiice of 
the same w^as to fail into his residuary estate, clerk examiner w%as in terms abolished by s. 15. 

except in respect of 0., wiiose legacy is to go Att.-Gen, v. Reans, 5 L. T. 760. 
to her children, accoixling to her appointment, 

and in default to them absolutely.” By C.’s By Affidavit or Orally — Discretion ofCourt 

marriage settlement her hnsbaud had covenanted below.] — An information was filed on the equity 
to settle all after-acquired property of his wdfe. side of the exchequer division to recover passen- 
G. died without having become bankrupt or ger duty from a raihvay company, the question in 
assigned her interest in the legacy, and having, dispute being wdiether certain trains run by the 
by will, appointed the same to her children company were cheap trains wdthiii the meaning 
equall}'. lire Commissioners of Inland Eevenue oi the act exempting from passenger duty the 
thereupon insisted that C.’s share did not fares for the conveyance of passengers at fares. 
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tendered as a witness on his own ])ehalf and 
^’ejected : — Pollock, C. B., and Parke, B., held, 
that lie was not I’ende.red a competent witness 
by 14 k 15 Viet. c. 99, and therefore, that he 
was properly rejected on the ground that the 
proceedings l'>y the attorney-general to recover 
penalties by an information filed by him on 
bel'ialf of the crown are criminal proceedings. 
3?latt. B.. and Martin, B.. contra. Att.-Oofi. v. 
Badloff, 10 Ex. S4 : 2 0. L. K. lild ; 23 L. J., Ex. 
240 ; 18 Jur. 555 ; 2 W. R. 500. 

On the trial of an information for penalties 
incurred under 5 & 6 Adct. c. 35, and 10 k 17 
Adct. c. 34, against an annuitant for refusing to 
allow the tenants of the premises, on which the 
.annuity was charged, the property-tax, to be 
deducted out of the rents, he cannot be called as 
a witness. Reg, v. Shell, 1 F. k F. 204. 


Impressed Stamp,] — Under 13 &:14 Viet. c. 07, 
s. 14, the commissioners, by impressing the 
stamp therein provided, adjudicate that the proper 
stamp duty has been paid. Morgan v. Plhe, 14 
C. B. 473 ; 2 C. L. K. 690 j 23 L. J., C. P. 64 ; 2 
W, E. 193. 


Oonviction for Offences against Police Begnla- 
tion — Sufficiency of.] — By 4 & 5 Will. 4, c. 85, 
s. 2, every person applying for a licence to sell 
beer or cider by retail, to be drunk on the pre- 
mises, must annually deposit with the excise a 
certificate of good character, signed by six house- 
liolders. By s. 8, a penalty is imposed upon 
summary conviction on any ])erson who shall in 
such certificate certify any matter as true, know’- 
iiig the same to be false. Other sections impose 
a duty on excise licences for selling beer, &c., 
and relate to the revenue of the excise. By 
II & 12 Viet. c. 43, s. 17, summary convictions 
may be drawn upon a short form given in the 
schedule. But, by s. 35, nothing in the act shall 
extend to any proceedings under or by virtue of 
any of the statutes relating to her majesty’s 
revenue of excise. Upon a rule to c^uasli a con- 
viction, under 4 & 5 Will. 4, c. 85, s, 8, for an 
oftence against s. 2, which was drawn up in the 
form given in the schedule, as authorised by 
11 & 12 Adct, c. 43, s. 17 : — Held, that the con- 
viction, which was for an olfeiice against a 
police regulation, in s. 2, was vSiifiicieiit, althousrh 
there were in the statute other sections relating 
to the revenue of excise. Reg. v. Bahewell, 7 
EL & Bl. 848 ; 26 L. J., M, C. 150 ; 3 Jur. (N.s.) 
1003 : 5 AV. B. 655. 


Distress — legality of,] — One wnarrant of dis- 
tress for the amount of several duties imposed by 
different acts of parliament, each giving a power 
of distress, is legal. Patohett v. Baneroft, 7 
Term Eep. 367 ; 4 E, B. 465. 

The judgment of the commissioners of land 
tax on apjpeai is conclusive in trespass, brought 
against the officer for levying under a warrant of 
disferess. Ih, 

A collector of taxes cannot, under a warrant of 
the commissioners, break open the outer door of 
a house, for the purpose of taking a distress for 
land tax, under 38 Geo. 3, c, 5, s. 17, without 
the presence of a constable. Ptm v. Racine, 4 
M. & W. 419 ; 7 U. P. 0. 53 ; 1 H. & H. 403 ; 8 
Car. ■& P, 699 ; 8 L. J., Ex. 38. 

The necessity of such presence is not confined 
to the breaking open of a box or chest within the 
iiouse. ' Ih, " , 

A vicar,, who was also farmer of the rectorial 


tithes, was assessed to the land tax in one gross 
sum for the rectorial and vicarial tithes ; he 
paid the assessment on the vicarial tithes, but 
ref used to pay on the rectorial tithes, the land tax 
on them having been redeemed ; tlie collector 
therefore distrained under the general warrant 
of distress given by 3S Geo. 3, c. 5, s. 17, The 
vicar did not appeal under that statute, but 
brought trespass : — Held, that the action lay, and 
that he was not bound to appeal. Charleton v. 

Alwmf, 3 F. k D. 618 ; 11 A. & E, 993 : 9 L. J., 

Q. B.237. 

The distress being made for an assessment 
alleged to be due on a past half-year ; — Held, 
that the collector coiihi not justify under a dis- 
tress for the current half-year, no demand having 
been made for the sum due for the latter period, 

Ih. 

Under 38 Geo. 3, c. 5, ss. 2, 12, land tax for 
the quarter ending 25th May is due, and may be 
demanded, and upon default in |.)ayment dis- 
trained for, at any period during that quarter. 

Under 38 Geo. 3, c. 5, ss. 9. 17, and 43 Geo. 3, c, 

99, s. 33, where payment of laud or assessed taxes 
is demanded uf)on the premises, in the absence of 
the oumer, mere non-payment, without notice of 
the demand, is not a neglect or refusal to pay, to 
justify an immediate distress ; a reasonable 
interval must be allowed between the demand 
and the seizure. v. Slmd, 2 M. & Ey. 457 ; 

8 B. &; C. 528 ; 6 L. J. (o.S.) K, B. 378. 

A rate of one-tenth of a penny in the pound on 
the rateable property in a parish was sufficient 
to raise the quota which the parish was liable to 
contribute to the land tax ; but in order to avoid 
the difficulty and inconvenience of collecting 
such small sums as would under that rate have 
to be collected, amounting in many cases to no 
more or even less than a penny, the assessors 
assessed the parish at the rate of one penny in the 
pound, thereby realising an amount which, after 
deducting the quota payable by the parish to 
the tax, left a large surplus ; but it was the 
intention of the commissioners that such surplus 
should be collected yearly for four years, and be 
applied at the end of each year, under 24 k 25 
Viet, c. 91, so as in four j^'ears’ time wholly to 
extinguish the land tax chargeable on the parish. 

Due notice of a meeting of commissioners to 
hear appeals from persons aggrieved was given, 
but no ratepayer appealed. Upon the plaintiff 
refusing to pay the penny rate assessed on a 
leasehold house belonging to and occupied by 
him, the collector, acting under a warrant of 
distress signed by the defendant and another 
commissioner, seized a piece of furniture of the 
plaintiff’s on the premises ; whereupon the 
plaintiff brought an action in the county court 
against the defendant for an illegal distress, in 
which judgment was given, with damages, in 
the plaintiff’s favour ; ~ and on appeal by the 
defendant, it was held that, the distress warrant 
and proceedings thereunder being perfectly 
regular, the case came within and was con- 
cluded by Patchett v. Bancroft (7 Term Kep. 367 ; 

4 E. E. 465), and that the plaintiff could not go 
behind the warrant which justified the persons 
executing it ; and that, the quota being estab- 
lished, the rate assessed, not being appealed 
against, must be considered as the rate payable 
under the judgment of the commissioners, and the 
plaintiff, if objecting to the amount, should 
have appealed to them under the provisions of . . , 
38 Geo. 3, c. 5,. by, which their decision was , ■ . /■ 
made final and conclusive. SmnMn v. . 
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Bill of .] — See Practice (Ebview), 


REVISING BARRISTER 

See ELBCTIOir LAW. 


REVIVOR. 

See PEACTlOB (PAETIES), 


.wfL 45 L. T. 221. But see Cltarlaton v. Ahmy, 
&u|jra. . 

A collector of the house and window tax 
inuler 43 Geo. 3,c. 1 01, might distrain, for arrears 
of those taxes, the goods of a third person found 
on tiio premises charged, though the goods were 
only borrowed, and the person in arrear had 
othei‘ goods of his own on the pinmises, sufficient 
to satisfy the arrears. Jusan v. BUcon^ 1 M. & S. 
COL 

Capias — Before Information. ] -—A defendant 
arresre<I by a capias under 3 & 4 Wull. 4, c. 53, 
s. 1)5, for an otfcnce against the Customs Act, is 
not entitled to be discharged out of custody on 
the ground that no information was filed before 
issuing the capias. Att.-Gen. v. lieilly^ 12 
M. & W. 217 ; 1 D. & L. 399 ; 13 L. J., Ex. 82. 

Appeal — Notice of. ]^ — An information under 
7 A 8 Geo. 4, c. 53, contained four counts. The 
justices convicted on the fourth and acquitted on 
the others. The defendant gave notice of appeal 
from the judgment to the sessions ; but the officer 
on the part of the crown gave no notice of 
ap]>eal against the judgment of acquittal on the 
first three counts : — Held, that the defendant’s 
notice of appeal was limited to the judgment of 


Viet. c. 01, s. 2, is not a jndicial act j’omovable 
bv certiorari. Ilfuj. v. Salfoi'd Ls 

Q". B. 687 ; 21 L. J.'.M. 0. 223 ; 16 Jur. 907. 

Costs following the Event.] — In revenue ca>c-s 
costs follow the event, unless ot.hc3rwise ordered.. 
Att.-Gen, v. Bhiclitr do WahUtatt (^Countess'). 
,3 H. & G. 390. 

' Quarter Sessions— Against the Crown.]' 

— An officer of excise having, on behalf of the 
queen, sued before two justices for a penalry 
imposed by one of the excise acts, and the infru-- 
mation being dismissed, appealed on ];)ehalf of 
the queen to the quarter sessions, where the 
sessions made an order , by which his apfjeal was 
dismissed with costs. The court quashed the 
order of quarter sessions, on the ground that they 
had no jurisdiction to award costs against the 
crown in such cases. The provisions of the 18 A 
19 Viet. c. 90, ss. 1, 2, do not apply to such a 
case. B.eg. v. Beadle, 7 EL A Bl. 492 ; 26 L. .J., 
M. C. Ill ; 3 Jur. (X.S.) 863. 

On Appeal.] — When the decision of the 

commissioners of inland revenue is appealed 
against, and the court decides in favour of the 
appellant, he is entitled to costs against the 


the convicting justices on the fourth count ; and crown, jrichlethwalto, In re, 11 Ex. 452 ; 25 


that if, on the hearing, the court of appeal was 
of opinion that the count was not sustained by 
the evidence adduced, but that the second count 
was, the judgment must be altogether for the 
defendant. Beg. v. Gmn'bell^l6 M. A W. 384 ; 
2 New Bess. Cas. 687 ; 16 L. J., M. G. 149. 

Where an officer of excise, by whom an infor- 
mation of penalties is exhibited, is absent at the 
time of the heaidng, and there is an appeal 
against the judgment, on the part of the crown, 
to the sessions, under 7 A 8 Geo. 4, c. 53, s. 82, 
the notices of appeal required by s. 83 may, by 
virtue of 4 A 5 Will. 4, c. 51, ss. 22 and 23, be 
given and signed by an officer of excise who is 
present, conducting the proceedings. Beg. v. 
Woodr<ni\ 15 M. A W. 404 ; 2 New Bess. Cas. 
346 ; 16 L. J., M. C. 122. 

- W’'hen an adjudication by justices on an in- 
formation under the Excise Act (7 A 8 Geo. 4, 
c. 53) is appealed against, notice of appeal must 
be served on the justices : — Held, that service in 
court upon the clerk to the justices, in their 
presence, vvas good service. Beg. v. Ba-ees, 39 
L. J., M. C. 70 ; L.B. 5 Ex. 75 ; 21 L. T. 829. 

Notice of hearing of the appeal is also by 
4 Vict c. 20, s. 30, required to be served on the 
respondent at his place of abode :>“-Held, that 
suen notice must be served on the person laying 
the information, and that service at the office of 
' excise was insufficient, although by 7 A 8 Geo. 4, 


L. J., Ex. 19. 

The 20 A 21 Viet. c. 43, which gives an appeal 
against an order of justices, binds the crown. 
Mooee v. Sm/td, 1 El. A El. 697 ; 28 L. J., M. 0. 
126 ; 5 Jur. (N.S.) 892 ; 7 W. R. 206. 

Charge of Several Penalties — Proof of 

One.] — Where one count of an information 
charges several penalties, the crown having 
established a right to one penalty alone, is^ 
entitled to the costs of proving that penalty 
only where the statute gives costs to the crown. 
Att.-Gen. v. ShUllleer, 4 Ex. 606 ; 19 L. J., Ex. 
115. 
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Of Submission to. Arbitration. ]--fe,A.EBiTRA- 

TIOX, 

Of Power of Attorney.]— /St?<?',PRi57ClPAL ato 
Agent, ' " , 


SALE. 

- Se ^ AUCT 
Bill of.]— Bills' OP .Sale. . 


By ■ Auction.] ■— Sei^ : Auction' ane' Auc- 
tioneer. 


Of Testamentary Appointment.]— fe' Powers. 

Powers of Revocation and New Appointment! 
— .SA-s’ .P owers. 

Of Voluntary Settlement.] — See Settlement. 
., Of Will.]— Will. 


REWARD. 

.See ADVERTISSMENT. 


RIOT. 

Wbat is.]— Criminal Law. 
Compensation for .] — See Hundred. 


, 'By tbe. Court.]— 6b<!?. : .B annrUptct— Exegu-' 
TOR . AND ' ADM,rNISTEATOE — MORTCLiGE «— ■ 
Vendor, and .Pupx'haser., ■ 

Of Commission.]— ,6 ^^' Army; and. Is any, ■ 

Of Food.] — See . Local ' GovEiiNMEN'r!— 
Metropolis— Weights and AIeasuees. ' ■ 

Of Goods.] — See infra. 

Of Land.]— Vendor and Purchaser. 

By Mortgagee,]— Mortgage. 

Of Offices and Pensions and Pay.l — See 
PU.BLIC 0,FPICER. 

Of Settled Estates.]— Settled Land. 

Of SMps .] — See Shipping. 

Fnder Power.]— to Powers. 



SALE OP GOODS. 


[By J. PJTCPTIE.] 



A. The Contract. 

1 , Comtruetkm. 

a. Generally, 384. 
h. Particular Terms, 384. 
e. Divisible or Entire, 39i). 
d. Evidence as to Meaninc 

2. The Coimderation, 

a. What is Sufficient, 


RIVER- 

See WATER. 


ROAD, 

See WAY. 


. -to Contract. 

h. Price, .396. 

c. Payment, 398. 

d. Sale on Credit, 400. 

B. Statute op Frauds. 

1. What wHliin the Statute. 

a. Subject flatter, 404, 

1?. Executory Contracts, 40G. 

2. Svjiciency of Note or Memorandunir 

a. G-enerai Requisite.s, 407. 
h. Statement of Price, 407. 

e. Names of Buyer and Seller, 40S. 
d. Signature, 409. 

a. Subsequent Ratification, 416. 

/. Connected Documents, 417. 

3* Part Payment, 423. 

4, Acceptmiee and Peeeijft, 


^ ROBBERY. 

See CRIMINAL LAW. 


ROMAN CATHOLICS, 

See RELIGION— CHARITY. 


a. Generally, 424. 

h. Acts of Ownership by Purchaser* 
432. 

e. Part Delivery. 

i. What is, 439. 

ii. Recovery of Price for, 44L 
d. Refusal of Goods, 442. 

C. When Property Passes. 


SAILOR AND SEAMAN 

SHIPPING. 


2. Apprapriation of Speoifio Omde^ 452. 

3. -; P&Umry to i; i' u j 

4. pelimryj 


SAINT LUOIA, 

, ■ See COLONY. 
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5. Dolkery Orders, 
rf. >satiire of, 4(55, 

5. To Whar&igers, 467. 

G. Dock Warrants, 4G9. 

7. Asce7iami?2f/ QitantiUj or Quality, 470. 

D. ’VTAiniA^’TiES AND Sale by. Sampdb. 

1. Wurrantlrs. 

a. Implied. 

i. Generally, 474. 

ii. Fitness for Purpose, 478. 

iii. On Sale of Cargo, 487. 

iv. Sale of Ship, 490. 

V. Sale of Provisions, 492. 
vi. Sale of Patented Articles, 494. 

vii. Sale of Pictures, 496. 

viii. Sale of Seeds, 497. 

ix. Sale of Other Articles, 498. 

}), Expjress. 

i. On Sale of Horse, 498. 
ii. In Other Cases, 500. 
c. Authority to Warrant, 502. 

2. Sale hj Simple, 505. 

3. B ejection and Breach. 

a. Duration of Warranty, 512. 

1). What Amounts to Breach, 513. 
c. Rights on Breach, 515, 

<1, rfeadings in Action, 
i. Parties, 520. 

ii. Claims, 520. 

iii. Defences, 523. 

e. Evidence, 523. 

f. Damages, 525. 

E. PEriFOItilANCB OF CONTEACT. 

1. Time of Delhery, 529. 

2. Qna'ntity and Q^iality of Goods, 539. 

3. Other Points as to Delivery, 550. 

F. Dischabge and Breach op Contract. 

1. Impossibility of Performance, 553. 

2. Insolvency, 555. 

3. Brand, 557. 

4. Befnsal to Perform, 559. 

5. Agreement to Jtcscind, 564. 

6. Breach, 

£z. Action for. 

i. Generally, 565. 

ii. For Goods Bargained and Sold, 

569. 

iii. For Goods Sold and Delivered, 

571. 

iv. Pleadings and Evidence, 574. 

5. Measure of Damages. 

i. For Hon-Delivery, 578. 

ii. For ISTon* Acceptance, 586. 

• ^ iii. In Other Cases, 590. 

O, Rights of Unpaid Yenbob. 

1. Lien, 592. 

2. Stoppage in Transitn^. 

a, Nature of Right, 598. 

5. Who Entitled to Stop, 600. 

c. Effect of Part Payment or Ac- 
ceptances, 603. 

d, Notice or Claim to Stop, 604. 

- Determination of Transitus. 

i. Generally, 606, • - 
it Delivery to Carrier, 610. 

‘ “ 616. 


vi. Effect of Delivery Orders, 620. 
vii. Takins: Possession as Owner, 622. 

/ Rights of Third Parties, 625. 

A. THE CONTRACT, 

1. CONSTRECTION. 
a. G-enerally. 

For Court or Jury.]— The construction of the 
contract, unless there is something peculiar to 
the words, by reason of the custom of the trade to 
which the contract relates, is for the court. 
Boives V. S/umd, 46 L. J., Q. B. 561 : 2 App. Cas. 
455 ; 36 L. T. 857 ; 25 W. R. 730— H. L. (E.) 

In modern times the judge leaves the con- 
struction to be put upon mercantile instruments 
to the consideration of the jury, semble. 
Fruhling v. Schroeder, 4 L. J., C. P. 169. 

As to Meaning Acquired by Mercantile IT sage.] 
— If a mercantile document is insensible wdien 
read according to the ordinary sense of the words 
used therein, it is a question for the jury wdiether 
the language thereof has not acquired a definite 
meaning by mercantile usage. Ashioorth v. 
Bedford, 43 L. J., G. P. 57 ; L. R. 9 C. P, 20. 

A plaintiff sold to the defendants goods ; the 
invoice was dated the 1st of May, and at the 
foot of it were written the words : “ Terms — Net 
cash, to be paid within six to eight weeks from 
date hereof.” The goods not having been paid 
for, the plaintiff issued a writ to recover the 
price on the ISth of June, scarcely seven weeks 
from the 1st of May. At the trial the judge left 
to the jury the question whether the credit had 
expired on the 18th of June according to mer- 
cantile usage ; the jury having found that the 
action was not brought too soon : — Held, that 
the direction to the jury was proper, and that 
the plaintiff was entitled" to the verdict. Ib. 

The bought and sold notes for the purchase of 
palm oil differed in these respects : the former 
was for “ 100 tons of oil at 31k 10^*. per ton, to 
be taken from the quay at landing weights, with 
customary allow'ances, to be delivered from the 

* Speedy ’ or ‘ Charlotte,’ expected to arrive 
about November or December next ; and should 
the said vessels be lost, this contract to be void.” 
The latter omitted the mention of the weights 
and allowances, and was ex ‘ Speedy ’ and ; 

* Charlotte ’ to arrive.” Evidence of mercantile 
usage w^as received to construe the notes, and 
according to that evidence there was no material 
variance : — Held, that the evidence was properly 
received, and the contract was valid. Bold v, 
Bay^ier, 1 M. & W. 343 ; 1 T. &; G. 820 ; 5 L. J., 
Ex. 172. 

See further, Evidence (Paboe Evidence 
TO Explain Documents). 

b. Particular Terms. 

Words of Estimate and Expectation — About 
150 Tons.”] — The plaintiffs having been informed 
by S., a commission agent, that the defendants 
had a quantity of old iron in their yard for sale, 

“ about 150 tons,” wrote to the defendants, “ We 
are buyers of good wrought scrap iron free of 
light and burnt iron, for our American house, 
and understand from S. that you have for sale 
about 150 tons. We can offer you 80^*. per ton.” 
There w^'ere three intermediate letters relating to 
the place, of delivery and expense oi carting, 
and then the defendants wrote, We accept your 
offers for old iron, viz., 80,?, per ton ; we deliver- 
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ing- aioisgside vessel in one of the Lontlon docks. 
Please let us know when, you can send a niuii 
here txi see ifc weighed, and alse inform us wliere 
to send it.” Before S. saw the plaintiit’s he had 
.•seen in tke yard of tlie defeiKlants, who were 
ibuilders, heap of iron, and said, “ You seem to 
have about loO tons there:” The reply wa.«, " Yes, 
■or more.” The defeudiints only (Lli vert'd -U 
.tons, that being the (tuautity of the hea[> in the 
yard. The ])laiii tiffs recovered oOL ( lamages in an 
action, for short delivery : — Held, that the W(ti\l< 

aix)Ut laU tons ” were merely words of estimate 
.‘.and expectation, and therti was no warranty as 
to quantity, ami, therefore, the <lefeiidants were 
inot bound to deliver loU tons ; tliai the subject- 
matter of the contract was not loO tons of ii-on, 
'but the i]‘Ou which S. had seen in tlie vdefen- 
■-dants’ yard. 2IcZa// v. Perry, dd L. T. 152. 

Say.”] — An agreement was made, by 

•which the piaintiff agreed to buy, and tiie de- 
fendant to sell, all the napditha he might jiiake 
■during two years, say from l.UOU to 1.2o() galions 
per month. A declaration on tin's agreement 
coiitained no averment of any construction given 
by mercantile usage to the word “say ” : — Held, 
dhat it was no breach liot to have made any 
aiaphtha, there being no allegation that the 
.neglect or refusal to do so was in fraud of the 
.agreomeut. QwUllm v. ZaiueL 2 C., M. k E. 
ddl ; 1 Gale, IdB ; 5 Tyr. tldd ; d L. J., Ex. 17d, 

An agreement, dated the 12tii December, be- 
tween Ihe plain ti:fl: and the defendant, wito 
'Carried on the business of a puller of wool, 
:3Lipulated that the defenrhuit should sell to the 
plalntilf what he might pull up to the Dili 
■January, “ say not ie.ss than 100 sacks of woed ” : 
— Held, that in the ab3en<.:e of an averment that 
the word “ say ” had any particular meaning, 
the agreement imported that the defendant 
.should pull and supply to the plainti,if 100 .sacks, 
.as a minimum, during the specified period, and 
■that the plaintiif should take any further quan- 
■tity which should be pulled by the defendant 
•^fluriim’ the. period. Leeminy v. Stuutli^ 10 Q. B. 
•.275 ; 20 L. J., Q. B. liU ; 15 Jur. 9SS. 

M., on behalf of the firm, of M. & Co., mcr- 
‘Chants in Quebec, of which ho was a member, 
■entered into the following contract with R. K. : 
“ IL M. sells and HkTessrs. M. &c Co. buy, all of the 
spars manufactured by R. M., say about 000 
red pine spars, averaging by cutter’s ineasure- 
tnent in Quebec IG inches, at the sum of, kc., 
■xlclivercd free of charge in Quebec. The above 
■spars will be out of the lot manufactured by Ik, 
the lengths of which, according to his specifica- 
tion, I am satisfied with.” The lot rnanufactLU'ed 
by B. was found to consist of 603 spars, of which 
406 avera.ged 16 inches : — Held, that M. k Go. 
were bound to accept the 496 spars at the rate 
.agreed on, the words “say about 600 red pine 
;spars,” being words of estimate only and not 
amounting to a warranty, M' Conml v. Mtirjihy, 
L. R. r> P. 0. 203 ; 28 L. T. 713 ; 21 W. E. 609.' 

A cliarterparty provided that the ship shouhl 
.proceed to the port of lading, and there load 
.a full and complete cargo of iron ore, “say 
itbout 1,100 tons.” The charterer provided a 
•cargo of 1,080 tons, the actual capacity of the 
ship being 1,210 tons : — Held, that the wmrds 

say about 1,100 tons ” were not words of 
expectation but words of contract, and that the 
charterer’s undertaking was not to load the ship 
up to her actual capacity ; but that three per 
■cent, was a fair amount of excess over 1,100 tons 


to allow in esfimaffng what was a full and 
C'''mi|>lcte cargo of ub.iut kjrM'j tons, and conse- 
qufcjiitiy that- the cargo acnially providofl fell 
short of the cliaiicrer's obligation by 53 tons. 
J/ar/'/.y V. Leri.WiL -15 L. J.. ij. ik 409 ; 1 C. Tk Ik 
155 ; 34 L. T. 576 ; 24 W. R. 517. 

Cargo.]—- The [uaintiff solfl to the defendant 
“a cargo of fnuu 2,5t.’0 to 3,Ui)0 barrels (seller's 
option) ,.-\morican petroleum.” TliC plainritf 
‘•iru’iered a vcA-el. o:i winch were plac.ed 3.000 
h.irreK nf perniloum. and a bill '.Y lading was 
•si'jmed making .'k-liverahle to the plaintiff ; 
but ;is this f|uantiry did md con.stitute a full 
em-LTo. 3(M) fiddiriuual barrels were placed on 
]>oard, which were marked with, a di ircrcrit mark, 
aiid f<»r which a .stioarate bill of Ia<Iing was 
sigjjed. The plaint ifi irave notice to the defen- 
(iaiit of tlie shipment of tlie 3,ono barrels, and as 
ready to order the vo-'-sel li-om its port of call to 
any peat oi delivery within tlie contract, and 
there to deliver to the deibndanl the 3,0))0 harrels, 
and to take the 3UU or tf) deliver to the 

defendant at any .^uch port 2. 75n barrels as tiie 
mean between 2,50;J andH.OOih but the tlefendant 
red'userl to accept either the 3,()0U barrels or 
other ( juari ti ty .* The plai u tiff ha vin g brought ati 
action for non-acceptance : — Held, that, on the 
trueconstrnctioii of the contract, “cargo” meant 
the entire load of the vessel which carried it ; 
that the defendant was therefore not bound to 
accept part of a cargo, and that the action was 
not main tain able, iiornnomtni v. Dratfion, 46 

L. J., Ex. 273 ; 2 Ex. D. 15 ; 35 h, Ik 727 ; 24 
W. Ik 194— 0. A. 

“■As socm as. Bossible,”]'— The plalB'tiil eon- ^ 
tmeted to furiii<h ivon hortps to the defendant, 

“ as soon as possible” : — Held, that "as soon as 
possible ” meant “ a.s s*'jori as the idaintifi; po.s- 
sibiy could,” and rhiit Ids contract was m far 
performed if he furni.JiOil tiie lioop.s withoiii 
unreasonable delay, regard being had to his 
ability to make them, and. the orders he had 
alreariy in hand. Attiroed v. Emertf, 1 C. B, 
(X.S.) 110 ; 26 L. J., C. P. 73 ; 5 W. R. 19, 

“ Market Value.”]— The plaintiff agreed with 
the defendant to make fur him a crsveririg for a 
tent of very large dimensions, the canvas used 
to be equal to pattern, and oi; tlie market value 
of IDk per yard, and tlie making to ])c charged 
at T)(l, per yard ; and it was agreed that, if the 
market value of the canvas should be less than 
lid, per yard, the aruranit (the difference) 
.should be deducted: — Held, that “market 
value” meant the price in the market to an 
ordinary consumer, irrespect ively of the par- 
ticular contract. Orchard v. Slnqmn, 2 0. B. 
(X.S.) 299. 

Discount less Duty.] — Where good.s w'ere sohl 
under a written contract at so much per load, 

“ to be taken by the dock account a.nd paid for 
in cash, allowing 2-^ per cent, discount within 
fourteen dajts from the date; the goods to be 
taken on board and the duty deducted ” : and 
the duty was payable by the buyer : — Held, that 
the discount was to be calculated on the sum to 
be received by the seller only, exclusive of the 
duty. 8imth v. Blandy.^ R. k 260, 

“ Clood” or Barley.]— The defendants 

wrote to the plainti-fiis, oifering them a certain 
quantity of “ good ” barley, iippn certain terms ; 

‘ ‘ ' 18 ' ' ■■ 
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“Seed Barley.”]— The plaintift’ having heard 
that the flefendaut had some barley to sell 
went to his counting-house, when his agent 
produced a sample which he said was “seed 
barley,” offered t<,> the defendant at S9 a\, and 
said that if the plaintiff would take it at 40.v. he 
might have it ; the plaintiff approved of it and 
agreed to buy it. The plaintiff afterwards sold 
it under a warranty in writing as “ Chevalier 
seed barley.” It turned out that it was “ barley 
bigg,” a sjiccies of barley unfit for malting pur- 
poses ; and tlie ]jerson to whom the plaintiff had 


On Arrival.] — A., by a bought and sold note, 
agreed to sell to B. “100 tons of nitrate of soda, 
at 18 a‘. ]jer cwt., to arrive ex Daniel Grant, to be 
taken from the quay at landing weights,” &c. : 
and below the signature of the brokers there 
was the following memorandum : “ Should the 
vessel be lost, this contract to be void ” : — Held, 
that the contract did not amount to a warranty, 
on the part of the seller, that the nitrate of soda 
should arrive, if the vessel arrived, but to a con- 
tract for the sale of goods at a future period, 
subject to the double condition of the arrival of 
the vessel with the specified cargo on board. 

Joliymm, v. OXavdonaldy 9 M. &: W. 600 ; 12 L. J., 

Ex. 99 ; 6 Jur. 264. 

There is no difference, in such cases, between , 
the legal effect of the words “ on the arrival ” 
and “ to .arrive.” Ih. 

A contract in London for the sale of tallow 
then at' sea, in which it was agreed that if it did 
not arrive at a certain time, the bargain was to 
be void, means arrival in London and not else- 
where- Idle V. TJmrnton^ 3 Camp. 274; 13 
E. E. 799. 

If there is a contract for the sale of goods by 
a particular ship on arrival, this means on the was not required by the defendant to accept the 
arrival of the goods which the ship is expected delivery of the residue. Breach, non-delivery of 
to bring, and if the ship arrives empty, without the residue. Plea, that the defendant was ready 
any default on the part of the vendor, he is not and willing to deliver the residue according to- 
diable to the purchaser for.the non-deliyery of the agreement, whereof the plaintiff had notice, 
the goods. Boyd 11 and that the plaintiff was not ready and willing 

R. 72L: ' : . to accept, and would not accept, and did not 

^ ' r^qttire^ the delivery of the samp: — Held, 
CondSfioEH^‘^^e#-rJh^.iisy_|b^fore the d^endant wa* bound to deliver the 
td Miyer, the plaintiff was bound to name the ship 


For Delivery.] — Where a quantity of barley 
wms sold upon a contract to “ deliver alongside a 
sloop or warehouse at G. or K., at the buyer’s 
option, in all April, or sooner,” and the barley 
was -brought into dock at G. on the 29th of 
April : — Held, that the contract was broken, in- 
asmuch as it would have taken four days to 
unload the vessel and, deliver the cargo into the 
buyer’s possession. Cox v. Todd^ 7 D. &; R. 131 ; 
4 L. J. (o.s.) K. B. ,34. 

Action on a contract for the sale of 50 tons of 
bicarbonate of soda at “Ilk per ton, in 1 cwt. 
kegs ; or, if taken in 10 cwt. casks, the price to 
be i0.5f. less per ton, free on board, to be delivered 
in equal monthly quantities during April, May^ 
and June, 1865.” Averment, that the defendant 
duly delivered divers portions of the goods ac- 
cording to the agreement, and that the plaintiff 
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or the place whore ho desirorl the goods to be | llimbella,’ as per hill of lading, dated Septoraber 

ilolivemi, and that a teiidor of the "oods by the or October,” and which was ail on bnani nr the 
doferaiant was not a condition precedent to their ulate of the contract : — Held, that, tins did not 
dehv(*ry, or to tini hhiji or place being named by ; neicessarily entitle the buyer to rescind the coii- 
tln* piaintiif. Sutherland v. AUknnrn, 14 L. T. i ti'act, on its turning out dial all the 
dOO, 


Ics to be taken from the Beck.’ — A cargo 
of ice was consigned to tiie piaintiif, and before 


wheat was 

not shipped before the bill of huh nc was gi\un. 
Gattnrno v. Adauta, 12 G. B. (x.s) ahd. 


, .. „ ,, As to Allowances.] — In a coiitract for the 

the ship came into harbour the defendants par- { ^ale of ten bales of cotton at so nmeh a pound, 
chased the cargo, with a condition tliat the ice j the following stipulation was contained: — 
was to be taken from tlie ships deck by theni:—j^‘ Cairns for'* damaged cotton allosvc l at the 

Held, that the contract from the deck meant | vulue of the sound cotton at the time of return, 
that tae ^’endor shouhi pay all tnat was neees- hf claim and' return made within ten da vs arul 
sary in order to enaole tlic luirchaser to remove , tlu-oe months.” Of two out of the bales delivered 


the cargo from tlie <leck, and that harbour dues 
charged to be jiaid before goods could be re 
moved were iiayable by tiie vendor. Ida >f ford 
V. Mrerr, 22 ^1', 41. 

Purchaser “ to take upouMmself all Eisks and 
Bangers of Sea.^J — By an agreement in which 
C. was described as vendor, and Ih as purchaser, 
C. agreed to ship a cargo of ice, and on being 
shipped, to forward to F. bills of Im.li ng, on re- 
ceipt of which he was to “ take upon himself all 
risks and <iaugers of the sea,” tkc., he agreeing 
also to buy and receive the ice on its arrival, 
taking the ice from alongside the shi].), and pay- 
ing for it in cash on delivery at the rate of 2tb*. 
per ton, weighed on board during delivery : — 
Held, that the effect of the clause as to risks and 
dangers of the sea was not meredy to save 0. 
from liability for non-delivery, but to bind P. to 
insure the cargo on receiving the bill of lading ; 
and that the ship and cargo having been lost on 
the voyage through perils of the sea, P. wms 
liable to pay C. the price or the value of the 
cargo. Castle v. Plat/ford, 41 L. J., Ex. 44 ; 
L. E. 7 Ex. 08 ; 26 L.‘ T. 315 ; 20 W. R. 440- 
Ex. Oh. 

For Shipment. ]— A contract for the sale of 
.flax exported from Petersburg, contained 


respectively, two-tiiirds were s<.>UTifI and one- 
third was damaged : — Held, that the purchaser 
was not entitled to return and to be allowed for 
the whole bales, but only the one-third that was 
damaged. Mellor v. Streef 15 L. T. 228. 

Boxtght and Sold Iffotes — ‘‘Put off.’’] — A 
broker, employed by the plaintiffs to sell 201 H 
casks of tallow, sold fifty to the defendant and' 
the remainder to two other parties, to bo delivered, 
some months subsequently to the sale. In the 
bought note he described the transaction as a 
purchase of fifty casks ff-U* his jiriricipals, i.e. the 
buyers ; and in the sold note, as a sale of 200 
casks sold to his principals. In his book he- 
stated the defendant as the imrehaser of fifty 
casks, and the two other parties a.s purchasers of 
the remainder. There was no disclosare of ilie 
principals on either side, xiboiit the lime ap- 
pointed for the flelivery, the broker urge«l the 
defendant to buy 100 other casks of a third 
person, and on the latter objecring to dci so, on 
the groundthat the fiftycasks already contracted 
for by him would soon be delivered, offered to 
“put off” those ca^ks. Tlie fifty casks were 
never actually delivered to the tlefejidant. It 
was objected, that the plaintiffs ought to be 
nonsuited on two grounds : fii'st, that inasmuch 
as there was a variance between the bought and 


enough that before the day specified the flax had 
been sent down from Petersburg in lighters, 
and put on board the ship at Cronstadt, although 
she was not despatched on her homeward voyage 
till after the day. Bush v. Spenci\ 4 Camp. 
325). 

A stipulation in such a contract, that “ as soon 
as the seller knows the name of the vessel in 
which the flax will be shipped, he is to mention 
it to the buyer,” .forms a condition precedent, 
S. P„ Graces v. Legg., 9 Ex. 709 ; 2 C. L. Pi. 
1260 ; 23 L. J., Ex. 228. 

Bill of lading — ^Delivery of, to Purchaser. ] — 
A., by letter, requested B, to purchase for him 
150 bales of cotton. The letter contained the 
following terms: “'Gpon executing the above, 
and forwarding a bill of lading, I wiU accept your 
draft at sixty days’ sight after the receipt of the 
bill of lading”: — Held, that B. was bound to 
deliver the bill of lading as soon after its arrival 
as he conveniently could, without reference to 
the arrival or unloading of the cargo. liarheT 
. t,, flight, 6 M. & W. 527 ; 9 L. J*, Ex. 21. 

Time of Shipment,] — ^A. contracted to sell 

to 'B. a specific cargo of wheat, described in the~ 
bought and sold note as. “shipped per 


and, secondly, that there was nothing to show 
any delivery of the fifty casks to the defendant. 
The judge being of that opinion, nonsiiited the 
plaintiffs : — Held, that the nonsuit was wrong 
on the second ground, it being a question for 
the jury whether the words “put off” meant 
a sale of the goods to a third person by the 
broker on account of the defendant, or a "post- 
ponement of the delivery with or without the 
consent of the plaintiffs. Thornhm v. Charles. 
9 M. k. W, 802 ; 1 1 L. J., Ex. 302, 

c. Divisible or Entire. 

Sale of Certain toutity.] ■— The plaintiffs 
contracted to sell to the defendants twenty-fi\m 
tons (more or less) Penang pepper, October 
Novemixir shipment, name of vessel or vessels, 
marks and particulars to be declared within sixty 
days from date of bill of lading. Within the 
stipulated time the plaintiffs declared twenty- 
five tons by a vessel called the B., only twenty 
tons of which complied with the terms of the 
contract as to shipment, and made no further 
declaration. The defendants declined to accept 
any portion of the pepper Held (by Cotton 
and Thesiger,, Brett L.J., dissenting), that 
thh contract- ivas entire,, and that the defendants 
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■ d. Evidence. as to Meanmg., 

Mercantile Usage — ^Wken Admitted.]— If a 
mercantile (Jociiinent is insensible when read 
according to the ordinaiy sense of the words 
used therein, it is a question for the jury whether 
the language thereof has acquired a definite 
meani 1 1 g b r mercantile usage. -v// wo?ih v. Med-:, 
ford, 48 L.‘ J., G. P. 57 ; L. K. 9 C. P, 20. 

Contract not Ambiguous.] — In an action for 
not accejjtiiig linseed bought under a contract, 
which stipulated that fourteen days were to be 
allowed for the delivery of the linseed, from the 
time of tlie ship being ready to discharge 
Held, that the contract not being ambiguous in 
its terms, tlie judge was right in rejecting evi- 
dence of its meaning. Sot'dichos v. Kemj), 8 Ex. 
105 ; IS L. J., Ex. 80. 

Contract Insufficient.] — The defendant having 
ordered goods by letter, which did. not mention 
any time for payment, the plaiiitilf sent the goods 
and an iiiva>iee : — Held, that evidence to show 
that the order was given on the terms of six 
months’ cre<{,it was admissible, the letter not 
being a valid contract within the statute of 
frauds. Lockett v. XickUn, 2 Ex. 98 ; 19 E. J., 
Ex. 403. 

“Prime Paeon.’’] — On a contract of sale of 
prime bacon,” it was held inadmissible to show 
that by a usage of the tra<le, bacon with aix 
“average taint” answered the description. 
Yates V. Pyrn, 6 Taunt, 446 ; 16 il. B. 658. 

nee of Credit.] — The defendant’s^; M 
eredi and signed in the plaintiff’s order- 
oiitrnct in "tlie following terms Of 
> pockets Sussex hops, SpringetPs, 6 
Lven ward’s, ; Springett’s, to : wait 

In an action by the purchaser for the 
':y-nine poc.kets : — .Held, 
niTanted | that parol evidence of "the course of dealing 
between riie parties was not admissible to show 
sale was at a credit of six months. 

D.q .2 MmLk'Bd: 

549 ; lO L. J., 0. P. HE 

“ Ware Potatoes.”] — In an action on a Written 
contract for the delivery of “ ware potatoes,” it 
appearing that the term “ ware ” applied equally 
I Muds of potatoes, and meant the best or 

1 largest of any kind: — Held, that evidence to 
' show that a particular sort, called “ Begent’s 

wares,” were intended. %vas inadmissible, kyoilth 
V. Jejfryes, 15 M. & W. 561 ; 15 L. J., Ex. 825. 

Firm STame.] — A contract was made for the 
sale of a quantity of “ Scott & Co.’s mess pork,” 
and it appeared by the evidence of mercantile 
men that Scott <fc Go. were accustomed to prepare 
and manufacture pork of a superior quality, 
w^hich insured it a premium in the market : — 
Held, that the warranty was not satisfied by 
supplying pork which had merely passed through 
the hands of Bcott & Ou. as consignors, and 
which bore their brand-mark, but that it meant 
pork of their manufacture. Powcdl v. Morton, 

2 Hodges, 12 ; 2 Bing. (K.C.) 668 ; 3 Scott, 110'; 

'5 E. ff*, 0. E 201 ^ '' 

V. f/Qw Hblcl, also, that the evidence of the mercantile s 
received^ dk d*' 

d' Oil,”] — A ulaiutiff sold to a defendant 


Sale by Auction of Several lots.] — Where 
diSerent lots are sold at an auction for different 
sums, the contracts are separate both in law and 
fact : and in an action for refusing to adhere to 
the comlitioiis of sale, the plaintiff cannot con- 
solidate the tw'o contracts. James y. Shore, 1 
.Stark. 426 : IS B. B. 79S. 

■ .E, Y. 

Goods Belonging to Different Owners.] — pocke 
Where a horse-dealer, employed to sell the horses orders 
of different persons, sold two horses belonging to non-delivery of the thirt; 

several owners at an entire price, and w'£ Ad 

both sound : — Held, that, as respected the war- 
ranty, the contract was several. Syoumds v. Carr, that the 

1 Camp, 8i>L ' Ford v. 2 Scott j;n.e.) 64^ 

At Different Places.]^ — A. and B. went (in 
•one day) to several places distant a few miles 
from each other, where they agreed for the 
purchase and sale of different lots of timber, and 
at the last place a memorandum of the wLv.A 
transaction was made and signed by A. Part of , 
the timber was accepted by B., but he refused I 
to take the rest Held, that the whole formed 
one joint contract. Bigg v. Wkishvng, 14 C, B. 

19,0 ; 2C\ L. B. 617. 

Plans of Goods to be Delivered.] — The defen- 
dant agreed with the plaintiff to supply him 
with 150 tons’ weight of cast-iron girders of 
various sizics, to be shown in (.Irawings to be pro- 
vided by the plaintiff’s architect, at so much per 
ton ; drawings for a few tons’ weight only were 
sent within a reasonable time from the making 
of the agreement ; — ^Held, that the contract was 
not divisible, and that as drawings for the whole 
of the girders had not been sentwiihin a reason- 
at>le time, the plaintiff could not recover for non- 
di^Mvtyy of .those te whl5h';dm^nig%,li^,b^p 
sAt ti^lthin a I'qasonable tim'A 
. f ^2 ; IJ. K! ; 

"f post; eolsi 


V' 
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pf.T the • riialee/nt -10/. Um*. per iob ; wet, dirt j. j Mistake in Fote.j-~-Iii trover tlie follrAsiit^L^ 
at!<] Jijferior oil. if aiiY, at a fair allowance " i plea, as an equitable defence, was all«twefl on utt 
The eil un arrival, contained one-tifrh only of , affidavit of its truth Tlial the plainrilf xv as 
“Test oil”: — Held, that (mil eTideiice was a«h| owner of chemical works, that the pa>nrls for 
ruissilde to show that, according to mercantile j which the acfion was brought were'stock-Iii- 
nsage, the contract was sat hried if fhe'oil delivered ) trade and materials on the premises, tliai the 
coiuairied a ^sl^b^t^tntiai portion of “best ” oil. Mefondniit agreed to purchase the chemical 
Jjfvas \\ Jiriis-foir. El. 111. «S: El, : 27 L. J., 1 works of the jdaintjff, and that t lie gtiods were 
Q. ih 3fM: ; 5 Jiir. (x.s.) (18 ; G \V. It. GS5. ! included in those sold ; that the broker- (uu- 

! ployed by the plain titf and defendant to make 
Bales.”] — So r.n a contract for 1,170 bales of ^ the contract nuule it by bought .and sold notes, 
garnhier, “now on passage from Singapore, and ; and by mistake they so made the iioti-s tliuf they 
expected to arrive at Lnndc.ri. viz. per ‘ IV 805 | did not include tlie gO'Kls; that possession of tiie 
bales, per ' L, A, 1).' 3G5,” evidence is admissible | chemical works with the goods ha<i been given 
to show what the -word “bales” meant by the do the defendant, and that the purc.hasj had 
caistom of the trade. 0'iirri,\\sr/i v. Perrin. 2 i been completed and tlie purchase-money paid, 
C. K, (X.S.) GSl ; 27 L. J., G. P.29 ; 3 Jur. (N.8.) and that the plaintilf was unjustly availing him- 
8G7 ; 5 W. li. 709. self of what was a mistake in the drawing of the 

bought and sold notes.*’ StreU \\ J[(fiJdoe]i,V> 
“Your Wool.”] — %voo] -buyer purchased of Ex. (JI3 ; 3 C, L. ii. 326; 24 L. J., .Ex. 78 ; 3 
sltee[>»farmers a quantity of w'ool, described in W. R. 17k 
the written contract simply as “ your wool/’ A 

previous conversation had taken ‘place between Effect of ETote.]— The plaintiff. professe<lly as 
the parties, in which the farmers liad stated G.s agent, sold bark to the defendai its at a price 
that, besides their own clip of W'ool, they had to be subsequently ascertained by C. in a manner 
purchased the clips of four or live neighbouring agreed on. and in(,liice<l them to sign a Ijought 
farmers, wdiose names wore specified, and that note, wffiich described the plaintiff as the selier 
altogether the quantity amounted to “ 2,300 at an ascertained price per ton, by representing 
stones; 100 stones more or les.s ” : — TJeld, in an that this price was nominal, and that as the 
action against the buyer for not accepting the defendants were dealing with the crown, who.se 
wool, that evidence of this conversation was officer 0. was, they would incur no risk. A day 
admissible to explain wha,t was meant by the was fixed by the note, on which a deposit <)'f 
term “your w'ool.” M'DonaUl v. Longhottnm^ twenty per cent, was to be paid. The plaintiff 
1 El. & El, 987 ; 29 L. J., Q. B. 2.56 ; 6 Jur. had, in fact, himself purchasfd the bark from G. 
(n.S.) 724 ; 2 L. T. GOG ; 8 W. El. 614 — Ex. Ch. by verbal contract, bat had not j^aid for it. 

Afterwards, and before the deposit was paid, the 
From particular Place.] — The plaintiff sold to plaintiff sent the defendants .an invoice specify- 
the dofend.ant. “deliverutde in l.omhui. ex ‘Ion,’ ing the quantity of the bark, and debiting them, 
fi'um 8avcannah, 400 loads of ].)itch pine timber, ‘ as buyers from himself, with a .sum caIculiU€^<I 
the timber warranted of fair average quality ; to ' at the price per ton in the bought and sold notes 
be taken uf fair average of tlie cargo,” Evidence I (the real j>ricc not having been then ascertaine<i 
wnis given that pitch pine timber is an article | by C.), and requesting them to pay the deposit 
which comes from several part.s of Central I to C., as originally arranged. E’he‘ deposit was 
America, and that pitch pine timber from Darien accordingly paid to G. by the defeudauts, without 
has more heart in it, being better butted and objection to the basis on which it w'as eompute<l. 
with fewer holes than that from Savannah : — The plaintiff subsequently treatal the sale as a 
Held, that the evidence was admis.sible to explain sale by himself, as principal, at the price in the 
the contract, and that upon this evidence the bought and sold iiote.s. The defendants there- 
contract must be construed as for timber of a upon disclosed the whole transaction to C., paid 
fair average of Savannah pitch pine timber. G. the price which he had then ascertained in 
Jme,s Y, Clarlie, 2 H. & H. 725 ; 27 L. J., Ex. the manner originally agreed, and took posses- 
165. Sion of the bark ;—Herd, that parol evidence 

was admissil)le to show that the bought and Sfild 
Price — Consideration for,] — C. contracted, in notes did not really contain the contract between 
writing, with B., to make and deliver 7,000 knap- the parties. Rogers v. Htulleg^ 2 H. & C. 227 ; 
sack slings, at 3,^. %il. a set. to be delivered in 32 L. J,, Ex. 241 ; 9 Jur, (n.s.) 898 ; 9 L. T. 
certain quantities every month. The agreed 292 ; 1 1 W, B. 1074. 

price having been paid to G., but the dings not A contract made by brokers in their own 
having been delivered in time, B. brought an names, for the purchase of iron for the plaintiffs, 
action for the breach of contract : — Held, that was contained in bought mid sold notes. The 
evidence for B. was inadmissible to show that notes differed only in these particulars, that 
part of the agreed price was given in considera- while the bought ‘note delivered by tlie brokers 
tion of the delivery within the specified times, to the plaintiffs had the words “ Deposit ,5.s‘. per 
and that the market price was 2s. lOd. a set, ton, brokerage 0 per cent.,” the sold note con- 
Bradys. OastUt%% H. & C. 112; 33 L. J.^ Ex. tained the words “Deposit (blank), brokerage 
300 ; 11 Jur. (N.s.) 22 ; 11 L. T. 681. | half per cent” : — ‘Held, that parol evidence was 



for tiie sale of goods is to be gathered from a Evidence was oiTered bv the defendant of a 
written olfer on the one side and a written custom in the tallow trade that on such contracts 
acceptance on the other, snch contract is not the as the above “a pjirtv might reject the uiidis- 
less binding on the buyer because bought and closed principal and look to tlie broker for the 
sohl. not»?s are subsequently exchanged between completion of tlie contract ” : — Held, inadmissible, 
the brokers, containing terms not warranted by as varying a written instrument. Ih. 

the anthoriTY given to the buyer’s broker ; at all , « . . • • -i 

events, in the absence of evidence of a custom AHeged Custom that Buyer Acts as Pnacipal 
in the particular trade to contract by bought -—-Discovery. J A horsedealer brought in a claim, 
and sold notes, or of a distinct understanding hi an action for the administration or a deceased 
between the ] parties to that effect. Ifey worth s, customer’s estate, for a balance ot account 
/O/My, 17 0. B. (y.so 2DS ; 10 Jur. (x.s.) SOG. alleged to be <Uie in respect of the sale and 

purchase of horses for the testator. The exe- 
Saie by Brokers— Undisclosed Principal.]— ■ cutrix sought discovery from him of the prices 

The piairifilf employed T. and M., London which he had obtained for, and the names of 

brokers, to sell oil for him, and S. employed the the persons to whom he had sold, the horses, 

defendants, who were also London brokers, to He alleged that, according to the custom of the 

buy for him. The dealing was between the trade, he had acte^l as a principal and not as 

brokers. The defendants sent to T, and M. a agent in the matter, and therefore that until 

sold note, signed by them, as follows : — that issue was determined the discovery ought 

“ London, Aug. 14, 1S55. not to be allowed. Evidence of the alleged 
Sold this djiy, for T, and M., to our princi- custom by means of affidavits of other horse- 
pals, ten tons of linseed oil, &c. dealers and of owners of horses that they had re- 

“ D., M. & Co., brokers.” spcctively bought and sold horses in this^ way 
T. and i\I, made the following entry in their was tendered by him: — Held, that the evidence 

books : was admissible on the issue that the custom was 

“ London. Aug. 14, 18o5. not unreasonable, and that the executrix was 
“ Sold to D., M. & Co., per accoulit of C. H., not entitled to the discovery until the determina- 
ten tons of linseed oil, &;c. tion of the prior question whether such custom 

“ T. and M., brokers.” existed or not. Lpiyh, In ?r, li nonllfe v, Leigh 
The defendants did not disclose their principal (Shrwerl .s‘ C/aim), G Ch. D. 256 ; 37 L. T. 557 ; 
till an unreasonable time after the contract ; 25 W. It, 783 — C. A. 
and evidence was given that, according to the « , , « , rrr, 

usage of the trade, whenever a broker pui'chased Broker s Book as Evidence.] \\ hero the notes 

without disclosing the name of his principal, he delivered by a broker to the parties, 

was liable to be "looked to as the purchaser in the terms the brokers book is not evr 

Hekl,tirst,thatthere was evidence of a contract show \yhich is correct. Jlwr/iton v. 

of bargain and sale, and that evidence of the M. & 43 ; 31 E. R. 711. 

usage was admissible, as it was not repugnant action by the yend^ on a contract made 

to or inconsistent with the written instimment. through a broker, it is sufficient tor the vendee 
IJiiU; V. Kiuitfreii, 7 El. & Bl. 2G6 ; 26 L. J., *0 proilnce the bought note, handed to him by 
<J.B.137; 3 Jur. '(sr.s.) 213. Affirmed on appeal, the broker, and to show the employment of the 
El. Bl. & El. 1004 : 27 L. J., Q. B. 3!)0 ; 3 Jur. *^>0 vendor. If the sold note varies 

(NS.) l!il ; 6 W. R S.)! Ex Ch. bought note, it lies on the vendee to 

Lroi evddenco of a broker may be admitted, P’’®'’® variance by prodiioiug the sold note, 
to show that a sale of goods was made to a third 1 M. &: Rob. 368. 

jiei'son, for whom the buyer acted as agent, When a contract is made through a broker, the 
altliougli the bought note and invoice were made bought and sold notes delivered to the parties 
out in' the name of the buyer. WiUim v. Hurt, constitute the contract, not the entry made by 
1 Moore. 45 • 7 Taunt. 295 broker in his book, especially when, by the 

The (iefendant, a merchant residing at St. usage of trade, the bought and sold note's are 
Petersburg, carried on business in London looked upon as the contract. J5. 
through H., who had himself no capital or , bero bought and sold notes are given, the 
creibt, and was universally known to represent bought and sold notes constitute .the contract 
the defendant, though H.’s name was always oetween the parties, and not the entry of the 
used. The defendant gave notice to H. that he contract made by the broker in his book. But 
purposed to cease employing him ; after which ‘f there are no bimght and sold notes, the entry in 
H. contracted with the plaintiff lo sell him broker s book may )3e resorted to. Tow}wnd 
tallow (of more than 10?. value), and H.’s name Draltefonl^ 1 Car. 6z K. 20. 

was used as before, H. intending to make the See aim cases^ post, cols. 411, et seq. 

contract on his own account ; but the plaintiff 

tT COlN TRACT— EVIDENCE, 


2. The Coa^sidebation, 
a. What is Sufficient. 
8 ee Cokteact. 
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4 G. B. 837. S. P., Jj-i/ee v. Simm, 17 0, B. 
<]N'.S.) 81. 

A iiieiiioran<luin wliicli m silent as to price will 
mor su[)port a count nlleginjj- ii contract at the 
sliip[>m‘=t price. Areh(^ v. Lvvij, lo Bing. 376: 4 
M. A Scott, 217 ; 3 L. 3., C. P. PS, 

Xor where the parol evidence fUsc loses a con- 
tract at the shipping price, will it, luider a count 
for goods bargained am I sold, prove a contract at 
.a reasonable price. Jh. 

When a continet, that is silent as to price, is 
•executed by the acceptance of the goods by the 
Tcndee, the law will sip^ply the want of an agree- 
ment as to price, by infen-ing that the parties 
must have iutended a reasonable price. Ih. 

A contract to furnish goods, with a certain 
latitude as to the price, as saddles at 2-hs*. or 26.v., 
may Ijc tlescriljod as a contract to furnish them 
a reasonable price. Lahtff v. 6 

Taunt. 108 ; 4 Camp. 169 ; 16 K. Ih 589. ‘ 

Uncertain.] — Where the con tract declared 
■npon was, that the flefendant should deliver to 
the plaiutilf all his tallow at 4.y. per stone, and 
the contract proved was, that tlie defendant 
^sliould deliver it a,t 4,s‘. per stone, and so much 
more as the plaintiff paid to any other person, 
this was: — Held, a ’variance. Churchill v. 
WUhns, 1 Term Rep. 447. 

A declaration averred the consideration for the 
frurchase of a liorsc to be, “that the buyer should 
give a large price, to wit, 100 guineas.” Proof 
that the buyer was to give “ 100 guineas and loh 
more, if the horse suited him ” : — He]<l, no vari- 
4ance. Care v. Coleman, 3 M. k. Ry. 2 ; 7 L. J. 
<O.S.) K. B. 25. 

See further as to Vaeiakce. post, col. 522. 

Mistake.] — On the sale of a specific article for 
^ certain price, a dispute afterwards arising as 
to the amount, if the ptirties never were ad idem i 
.as to the ])rice, by reason of mutual mistake, 
there w^ouhl be an implied contract (the aiticle 
Imving been reiained so long that it could not 
be returned in the same condition) to pay its 
iteal value. v. Do Wezele, 4 F. A: F\ 596. 

*^Eair Value thereof.”] — Tii March, 1853, H., 
by parol, sold goods to Ahe defendant, at an 
agreed price, and the defendant tlien took pos- 
session. In the following j^fay, by articles of 
agreement, it was agreed between them as fol- 
lows: “That H. shall sell and the defendant 
shall purchase the same goods, anti that the price 
to be paid fur the same shall be the fair amount 
of the value thereof, such amount to be settled, 
in case the parties differ as to the same, by arbi- 
tration, in manner hereinafter mentioned ; and 
that the defendant shall pay to H. the amount 
of such price within two calendar months after 
such price shall have been fixed.” The defen- 
dant continued in possession of the goods, and 
never objected to the price originally fixed. H. 
liaving become bankrupt in August, his assignees 
sued the defendant for the amount, as for goods 
jsokl mid delivered : — Held, that in the absence 
of evidence that the parties had differed since 
March as to the amount then fixed, it %vas not 
sshowii that the event upon which the arbitra- 
' tion clause was to apply had ever arisen, and 
that the fair value mentioned in the agreement 
must be taken to be the value previously ascer- 
tained and agreed to. Cammi v. Fowkr, 14 
B. 181 2 0. K B. 43 j 2$ L. J., -2 

'•W. k lOL . . : 


' Contract for — ^When Implied— Wrongful Sale 
hy Co-ownor of Shares in a Ship. ]— The filaintrif 
was the owner of certain shares in a J’he 

defendant, who was the m.anaging owner (>[ the 
.ship, being desiruus of selling tlieshifu wrute to 
the plaintiff and asked her for a Itiil t)f sale <„'f 
her shares. This she rethsed to giu,% Imt snljsf.. 
qnentiy she offered to sell her shares for 
'idle defendant, witliout further conimnnicatiori 
with lier. sold the ship, %vith the cfjnsent uf all 
the other c:)-owners, at a pa’ice wliieh would have 
yiehleil to t he }dfiiritiff in respect of her shares a 
less sum than lOOZ. : — Held, that there was an 
implied contract by the defendant to pay for 
the shares as upon a contract of sale, and tlmt. 
though there was no presiimpiioii of law that the 
defendant agreed to pay any price asked, yet, it 
being founsl that the j)rice a.sked v.'as a reason- 
able one, a presumption arose from the f:icts of 
the case that the (lefendant agreed to pay that 
price. xV/rol v. IlennesHeij, 44 W. K. 584. 

' c. Payment. . ■ 

After Delivery.] — Where an, agreement, as 
described in a declaration, was “ to deliver fifty 
tons of iron, for the price of 9Z. per ton, the 
goods to bo delivercvl fortiiwitli to the defendant, 
at his works, and the price to be paid in cash in 
fourteen days from the time of the making the 
contract:” — Held, that it sii fiiciei.it ly appeared 
upon the face of tlie contract, as staied, that 
the delivery was intended to be a cmidition pre- 
cedent to the pavrnent. Staunton v. Wood, 16 
Q. B. 638: 15 Jinl 1123. 

Where the wools “terms cash” are inserted 
in a contract, payment on delivery is not a 
condition precedent. JVekon v. Fjtrieh, 2 Oar. 
&K. 641. 

A contract for the sale of tiiirty bales of goats’ 
wa-)oi, at a certain pri(ie per pound, contained the 
following stipulation : — “Customary allowance 
for tare and draft, and to be paid for by cash in 
one month, less five per cent, disccjunt” : — Held, 
that the vendee svas entitled to liave the goods 
delivered to him immediately, or w'ithin a reason- 
able time, but was not boiim.l to pay for them 
until the expiration of the month. SjmrtuU v, 
Beneche, iO C. B. 212 ; 19 L. J., C. P. 293. 

After Action brought.] — A, contracted to buy 
of B. cement, in casts and bags, at a given price, 
for cash, B. agreeing to allow A. 3,v. f5/7. for each 
cask, and 2a. i‘ut, for each bag that should be re- 
turned perfect. In an action by A. against B., 
for not accepting ami paying for the cask.s and 
bags, the declaration averrcii, that A. duly paid 
B, for the cement, and for the casks ancl bags, 
and that although A. was ready and willing and 
offered to return the casks and bags, B. refused 
to accept or pay for them. B. pleaded that A. 
did not duly pay B. for the cement, casks and 
bags, and that A. was not read}'’ and willine- to 
return the casks and bags to B. within a reason- 
able time : — Held, that a payment of the price 
of the cement by A., after an action brought 
against Mm, was a payment according to the 
contract, so as to entitle him to complain of a 
breach of the contract on the part of B. ScUon 
V. PMHeh, 3 0; B. 772 j 16 J4. T., 0. F. 98. 

EesumiEg Bosseasion in Default.] — ^An agree- 
ment between vendor and vendee of a chattel, 
-that- -the former maj resume the possession if the 
prieeTs not, duly paid, is a personal contract ^ not 



plaintifs sold to tfee 'dofend^l's good? 
.d‘ foi' according 

dios by cash'^or apprbvesfl banlcer's bii 
3ferLdants paid for them by. an .approx 
‘s bill, which wa? dtshotioured oh piese 
or. accdptaHce. They ete ‘not parties 








binding cm an alienee, or the personal I’cpjresen- 
lative of the vendee. v. JJutW., 1 M. & Ky. 

288 ; 7 B. & 0. 481 ; 6 L. J. (o.B.) K. B. 106 ; 
Hi E. li. 256. 

By Bills -Bislioiiour — Broduction.] — A pur- 
chaser having given the seller in payment for 
goods bills of erchange, which were afterwards 
dishonoured, llie latter sued him for the price of 
the gctods ; — Held, that the seller was not bound 
to produce the bills at the trial, and that the 
fact of their being in the possession of his agent 
at the time did not bar his right to recover, 
Mtirlwefi V. Jiendhahel 2 Car. & P. 20 ; 10 Moore, 
477 ; H L. J. (o.S.) C. P. lOS. 

A purchaser, in pa^mient of goods, accepted 
two bills drawn on him by the vendor, and re- 
turned them to him by post. The vendor in a 
letter, to which a reeeiih stamp was atfixed. 
acknowledged the receipt of the bills, and that 
they had been placed to the purchaser s credit. 
He afterwards sent the same bills by post to the 
purchaser, in a letter, requesting him to acce|)t 
the bills, payable at a bankers, and then to 
return them. Tiie bills never were returned- 
the purchaser denied having received them back 
but there was other evidence that he had so 
received them. It was found as a fact, that the 
vendor had not accepted the bills as i)ayment:- 
Pleld, that he might recover the price of the 
goods without producing the bills. Widderfi v, 
(dortoTi, 1 C. B. (N.y.) 576 ; 26 L. J., C. P. 165. 

Eenewal — Discharge.] — The purchaser of 

goods to be paid for by a bill upon an agent, who 
has no funds in hand when it becomes due, is n(U 
discharged by the renewal of the bill without 
notice. Cltudie v. Noel^ H Camp. 411 ; 14 K. K. 
768. 

Custom in London — Time for Eescission.] 

— If goods in the city of London are sold by a 
broker to be paid for hj a bill, the vendor has a 
right wirhin a j-easonable time, if he is not satis- 
fied with the sufficiency of the purchaser, to 
annul the contract ; but the vendor must inti- 
mate his dissent as soon as he has an opportunity 
to inquire into the solvency of the purcha-^er. 
Idudgiiofi V. JJaide.s\ 2 Camp. 53U ; 11 It. R. 78i). 

Five days considered too long a period for this 
purpose. Ib. 

Eor more than Price.] — A vendor of 

goods being paid for them by a bill at one month 
after sight, given by the purchaser's banker for 
a larger sum than the price, tlie vendor paying 
the difference, is not, upon the bills being dis- 
honoureti, precluded fioiu recovering against the 
buyer the price of the goods. Fry v, I/ill, 

7 Taunt. 397 j 18 R, R. 512. 

By Approved Bill.] — If it is stated gene- 
rally on a bought and sold note that the goods 
are to be paid “ by bill,” evidence cannot be re- 
ceived to show, that by bill is meant an approved 
bill ; and, semble, that an approved bill is a bill 
to which there is no reasonable' obfection, and 
that ought tQ be approved. ■ jfIodg^<fn v. Du vies. 
j|.h|jra. ' ' - , >\ ’ ^ 

' The 


t'ne bill, and received no notice* of dishonour. 
In an action against them by the plainti fis for 
tile ]»ricc of the goods : — Held, that their liability 
was "not more extensive thnn it would have been 
if they had indorsed the bill, and that tliev were 
therefore <lischarged, not having received due- 
notice of dishonour. SmitJi v. JIrrrp}\ 37 L. J.,. 
Ex. 24 ; L. R. 3 Ex. 51 ; 17 L. T. 317. 

By Cheque — 270 Bunds to Meet.] — On a sale of 
goods for reafly money, if the purcljaser gi ves iLV 
payniciit his che{]uc, which he then knows he Inis, 
not funds in the bank to meet, this amounts to a. 
false re})resentation of a material fact, whichi 
vitiates the sale and entitles the seller to rescind 
tne coiirract, even though the pll^cha^ar at the* 
time believed, and hail reasonable grounds for- 
lielieving, that the cheque woukl be paid,. 
L mijUnam V. Barry., Ir. R. 6 C. L. 457. 

See further Payment. 

d. Sale on Credit. 

17ature of Contract.] —On a contract for credit, 
a })rotuise to pay before the time is nudum; 
pactum, but it may be material as to whether 
the contract was for credit. lierUage y. Law^- 
re ace, 2 F. <fc F. 532. 

Credit— To whom given.]-r“Wherc a tradesman 
makes out an account for goods in the name of a 
particular jierson, it must be taken that they 
were furnished on the credit of such person,,, 
unlcs it is shown by unequivocal evidence that 
the credit was in fact given to another. Sterr i 
V. Sndt. 6 Car. & P. 24i. See Legyat v, Deed. I 
Car. Ac P. 17 ; Thanwseu Y.Bmenport. 9 B. & C„. 
86; 4M. &:Ry. no. 

Evidence as to Person to whom Credit given.} 

— In an action fur goods sold and delivered upom 
the credit of the defendant, a question as to the^ 
amount of ids income cannot be put, if the^ 
evidence is tendered with a view to show the 
improbability of the authority having been givens 
to purchase the gootls. Dome v. Pulhinghonie.^ 

1 Car. K. 618. 

"Where, however, an action was brought against 
a widow for dresses ordered and worn by her- 
daughter, who was about to be married .Held,, 
that evidence of the amount of her income* 
was admissible, as tending to show that the 
dress('s were not supplied upon her credit, but. 
upon the credit of her daughter’s future husbaiuL 
Ih. 

Where a plaintiff, through his agent, con- 
tracted with jR. for the sale of goocls, and the^ 
question was, whether they were soid on the 
credit of K. or of the defendant (wh-ose agent 
K. was for the purchase of ^such goods) : — Heid„ 
that a letter of instructions from the plaintiff to* 
his agent on the subject, not commuBicated to* 
K., or to the defendant, was not admis.sible for 
the plaintiff. SmMurst v. Taylor, 12 M. & W.. 
545 j 14 L. J., Ex. 86. 

In an action for goocls supplied for building- 
cottages, the question was, whether the goods. , 
were supplied to a builder afterwards a bank- 
rupt, or to the defendant who had employed the 
builder. The defendant called the builder, who* 
stated that the plaintiff’s contract was made 
with himself, and that, he had received moneys! 
from the defendant in re.spect of the cotlugesc— 
Held, that he might also "be .asked by the defen- 
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an<L tlie clefoTHlazit' at rlictiiEcnf the bjiiikniptc}’. to the jurj to say what was the irieieaiitil 
Gi-rish V. (liartiep, 1 C. F>. 13 ; 14 L. J., C. P. | meaning of the expression ‘‘ i’rnni f.ix to cieh 
84 ; SKJiir, 69. ^ I weeks” ; and the jury foiin<i that the action Ikh 

A l)ili of parcels, ^ delivered by the plainthf, I not been lironglit prerniituroiy. il’he jn.'feu 
liaving^at the foot of it a pceipt written at the i being of the same opinion, directed a verdict frv 
same thne with the bill, is nevertheless admis- , the plain till’ : — Held, that the qnestimi wo' 
sfhie without a receipit stanijj for the purpose of, properly left to the jury, arai the verdict riyh! 
proving that the goods weio sold to a third per- : y. lipdfovd, 43 L. J., C. P. ,v7 ; L, ih i 

soil, and not to the deb mlant. M;lJen v. iJent, I C. P. 20. 
lOQ. B. 846; 10 L. J., Q. B. 374. : 

i On Vendfe’s refusal to give Bill.] — 'W’l'ierc 
Married Woman.] — Whei'ethc husband neither j goods were sold upon a contract, that tlie vendcf. 
does, nor assents to, any act to show that be has was to jiay for th'.;ni in three months by a biJI 
held out his wife as his agetit, to pledge his at two months: — Held, that the contract was for 
creilit for goods supplied on her order, the ques- a ci'cdit of five months, and therefore that an 
lion whether she beai'S that characJer must be action, for goods sold and delivered could not be 
examined upon the circumstances of the case, brought at the end of three months, uiioii the 
That question is one of fact. The management neglect of tlie veralee to give his bill at two 
of the husband’s house wouL.I raise a presump- mozuhs ; the remedy being by a special actioi?. 
tion of agency as to matters necessarily con- for damages for not giving such bill. w 

nected with that managernent, which might not /V7c^, 4 East, 147. 

be got rid of by a mere private arrangement Goods were .sold, and work was done, tiie 
between husband and wife. Otherwise, where price of whicli amountetl to 244/., upon an agive- 
such management did not exist. A. was the ment that Hui, .should be pai<l in ready m(.mey, 
manager of a limited company’s hotel at Brad- and the residue by bills of 30/. each, privable in 
ford — where his wife acted as manageress — they succession every three months: — .Held, 
cohabited — he made his wife an allowance for until the expiration of the period at which the 
clothes, but forbade her to pledge his credit for last bill would bectune due, the vendor could not 
them. Hhe purchased clothes in London, the recover in an action for goods sold and delivered 
hills for which were at first made out in her and -work done, although the defendant had 
name and were paid by her. She afterwards omitted to pay the 30/. or to give the bills, a.rid 
incurred, with the same tradesmen, a debt for that the proper remedy was by a special count 
clothes, payznent for which was demanded from for not paying that sum and giving tlie bills-, 
the husband, with wl om, previously, they had Paul y. JJod or dJoddf 2 0. B. 8U0; 15 L. J., C. P. 
had no communication: — Held, that the husband 177 ; 10 Jur. 335. 

was not liable — that under the circumstances Where goods are sohl and delivered upon ar:: 
here the mere fact of cohabitation did not raise agreement to be paid for by a present bill pay- 
a presumption of agency, nor require a proof of able at a future day, it does not create a present 
notice not to trust the wife. Behcnliain v. debt, on which an action for goods sold and de- 
J/edkm, 50 L. J.. Q. B. 155 ; 6 App. Cas. 24 ; 43 iivered is maintainable by the vendor, before the 
Ij. T. 673 ; 29 W. R. 141 ; 45 J. P. 252 — H, L. time when the bill agreed to be given bicomes 
(E.) due, and when the contract is no longer exeeii- 

If the wife, with the concurrence of her tory. IIosMm y, JUnjjeroy.d East, 498 ; 6 Ksp„ 
husband, carries on a separate trade, she has 58. 

an implied authority to order goods for the The plaintiffs contracted , to deliver irini of a 
|.)urpo?es of that trade. Pptty v. 8 certain qualit}' to the defendants, and agreeil to 

Bing. 170; 10 Moore, 577 ; 3 L. J, (o.s.) C. P. receive payment for each delivery, either in cash 
223. for discount within a month, or by bills at four 

The presumption that a wife has authority to months, according to the defendants’ optiotu 
order all the requisites of a household on her Upon application by the pdaiiitiffs in July for 
husband’s credit may be rebutted by proving payment for iron d*elivered in June the defen- 
that she had no such authority. Jal/y v. i/m*, daiits elected to pay by bill. Before, however,. 
15 C. B. (K.s.) 628 ; 33 L. J., C. P. 177*; 10 Jur. the bill was given, the defendanis discovere<i 

(n.S.) 319 ; 10 L. T. 299 ; 12 W. R. 473, that the iron which had been worked up into 

Anti Husband an0 Wife. of inferior, .juality to the sample, ami 

uselCvSs to them. They therefore refused to ac- 
Ko Proceeding before Credit Expired.] — cept any more bills, and the plaintiffs imine- 
Goods sold on a credit niiexpired, is a denial of diately, in August, brought an action to recover 
any right of action by the vendor for the price, the contract price of the June delivery : — Held^ 
Broornfield v. Smitk^ 2 Gale, 114; 1 M. W. that the contract having been broken by the 

542 ; 1 Tyr. & G. 929 ; 5 L. J., Ex. 155. plaintiffs delivering iron of inferior quality, and 

If goods are sold on a credit, the vendor can- it being consequently their fault that the bill for 
not before the credit has expired maintain an the invoiced price was, not given, and yet both 
action for goods sold, even though he can prove parties having at the time, and up to the dis- 
that the goods -were not bought in the fair way covery of the quality of the iron, treated the 
of trade, but for the fraudulent purpose of being delivery as made uniler the contract, and to be 
immediately resold at an under price. Pe7‘y7/&m paid for under it, the period of credit bad not 
V. Carrinffton, 9 B, ^ G. 59 ; 3 Car. & P, 457 ; expired, and the plaintiffs were not entitled to 
7 L- J. (O.s.) K. B. 139. S. Strutt y. Smith, sue either for, the contract price or on a quantum 
. 1 C. M. & K 312 ; 4 Tyr. 3019 ; 3 L. J., Ex. 357. valebant, ; lot the reduced value of the goods^ 
On a sale of goods, the invoice expressed that Merthyr Stmm Coal and Iron v. 

they should be paid for in “from six to eight Mormxmd, 46 L. J*, Q. B. 746. 
weeks.” The sale took place on the 1st of May, If the agreed terffis of payment for goods sold 
an,4 i'the''action for the 'price, was eoitomenced^ oh- ■payee.., the. to have 

i r.' thei'ISth of June* At the -trial the judge left.ihuthe optioA 'ol paying; oaeh. at ^ ’dleconntj the 



tMfiOtir moafcKs, Behial^r 7 ’ Poster ^ 2 H. &: 
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I)iiyer is not bound to accept a bill for a larger 
amount than his debt, and even if he refuses to 
accept a bill correctly drawn the seller cannot 
■sue for goods sold and delivered before the end 
of three months from the date of the bill drawn 
by him. Aridemm v. Carlisle. Horse Clothing 
Cb., 21 L. T, 7d0. 

Ifj however, the agreed terms are cash, with 
buyer’s option of a bill, the seller can sue 
immediately ui^on the buyer's refusal to accept. 
Ih 

When goods were sold under the following 
terms, “ 2-| per cent., or three months’ bill,” which 
was explained to mean cash at the extiiration of 
the month succeeding the current month, deduct- 
ing a discount of per cent., or, at the buyer’s 
option, a bill at three months from the same 
period ; the buyer having refused to accept a bill 
at the end of the second month : — Held, that the 
tselier might at once sue him for the price of the 
goods, and was not bound to w'ait the additional 
three months. Jlngg v, Weir^ 10 0. B. (N.s.) 
471. 

B. agreed to furnish goods to 0., to the amount 
of OUOl., on the terms of half cash, and half by 
bill at six months ; goods to the amount of 88?. 
Iiaving been delivered without either cash or bill 
from 0., and an application having been made 
by him for payment, he replied by letter, that 
the demand .was opposed to treaty,” that he 
"‘‘dosed all further orders,” and desired that 
what he bad “not purchased might be taken oii' 
the premises” : — Held, that his letter was a 
xescission of the contract, and that B. was not 
bound to bring his action on the special con- 
tract, but might sue at once for the goods ac- 
tually delivered. Barthnlonieio v. Markieleli, 
n C. B. (N.s.) 711 ; 38 L. J., C. P. 145 ; 10 Jur. 
<N.S.) G15 ; 9 L. T. 651 ; 12 W. B. 814. 

Where goods are sold at three months! credit, 
the vendor agreeing, if the vendee should want 
further time, to take his bill at three months’ 
date at the end of the first three months ; un- 
less the vendee gives such a bill, although 
before the end of the first three months the 
vendor may bring his action immediately. Aleh- 
V. Jepson^ 2 Stark. 227. 

IVhere a bill of exchange given in payment 
for goods sold is, upon presentment to the 
<lraw^, refused acceptance : — Held, that the 
holder having declared against the drawer on 
the bill, and joined counts for goods sold, may 
treat such a bill as a nullity, and recover his de- 
mand on the latter counts, although the credit 
on. the bill is not expired. HicMing v. Hardy., 
i. Moore, 61 ; 7 Taunt. 312. 

Goods sold at six months’ credit, payment to 
be then made by a bill at two or three months, 
sit the purchaser’s option, is in effect a nine 
months’ credit. Helps v. Wmterhottom, 2 B. &: 
Ad. 431 ; 9 L, J. (o.s.) K. B. 258. 

Option to give Bill-— Part Payment.]— A per- 
son bought goods upon the following terms of 
payment : “ four months’ bill on the ioth of the 
month following delivery, or 20,^, for cash.” 
After the delivery of the goods he paid part of 
-the price in cash Held, that he had exercised 
his option of paying ready money, and there- 
tove that the seller might sue him for goods sold 
' 


chaser, by not paying at the end of six months, 
makes his election to take credit for the nine 
months, and there is no debt till they are ex- 
pired. Hr lee v. Aiojjn, 2 Bose, 438 ; 5 Taunt. 
338. 

After Expiration of Credit.]— After the time 
of credit expired, the action will lie. Miller v. 

4 East, 149. 

If goods are sold at two months’ credit to be 
paid for b.y a bill at twelve months, and the 
goods are not paid for after the expiration of 
the fourteen months, the vendor may sue for 
goods sold and delivered. Broolie v. White, 1 
Bos. & P. (K.R.) 330. S. P., Marshall v. Poolt\ 
13 East, 98 rl2 R. R. 310. 

So, if the time given was after the sale, or if 
the sale was not bona tide, the party may sue 
for his debt immediately. He ttynwns v. Minch- 
loirli, 1 Esp, 430. 

Prom what Date Credit begins to Eun.] — Tn 
computing the time of credit on a mercantile 
contract, the day on which the contract was made 
is to be excluded from the reckoning. Wehh v. 
Fairinaner, 6 D. F. 0. 549 ; 3 M. & W. 473 ; 7 
L. J., Ex. 140. 

Non-Delivery of Goods Sold on Credit.] — 

A., having bought some sheep on credit, left 
them in the custody of the vendor. Without 
any default on the part of A,, the vendor resold 
the sheep : — Held, that though the price had not 
been paid or tendered by A., the resale was a 
conversion of the sheep by the vendor in respect 
of which A. was entitled to maintain trover. 
Chinern v. Vlall, 5 H. c'c N. 288 ; 29 L. J., Ex. 
ISO ; 2'L. T, 466 ; 8 Wh R. 629. 


E. STATUTE OF FRAUDS. 

See Contract. 

i. What w’ithin the Statute. 
a. Subject-Matter. 

Mixed.] — A contract for the sale of goods, of 
the value of lOZ. or upv'ards, is not the less 
within s. IT of the Statute of P’rauds, be- 
cause it also embraces some other matter to 
which the statute does not extend. Harman v. 
Beew, IS C. B. 5S7 ; 25 L. J,, C. P. 257 ; 4 
W. R. 599. 

A promise to accept a bill of exchange at three 
months for a given amount, the aggregate of a 
previous debt, and the price of certain goods of 
above lOZ. value, agreed to be bought and sold, 
is invalid, unless there be a note in writing 
according to 29 Oar. 2, c. 3, s. 17. Head v. 
Baldrey, 6 Ad. & E. 459 ; 2 K & P. 217 ; 7 L. J., 
Q. B. 94. 

Auction.] — Sales by auction are within the 
17th section. Xenworthy v. Schojield, 4 D. & B. 
556 ; 2 B. & C. 945 ; 2 L. J. (u.S.) K. B. 175 ; 
26 R. R. 600. 

Bonds, Shares and Stock.] — A contract for the 
sale of railway shares, or shares in a banking 
company, of the value of 101., is not a contract 
for the sale of goods, wares or merchandise, 
within the 17th section. Boiolhy v. Bell, 3 
C. B. 284; 16 L. 0. P. 18 ; HumUe v. 
MiteheU, 3 P. & D. 141 ; 11 A. & E. 205 ; 2 
Railw, Gas. 70 ; 9 L. J., Q. B. 29, 

Nor is a^ contract to, buy, sell or deliver 
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Spanish taids. ITtfidthu^. y. Shjgen, 1 Ex. agreed to sell to the *.]etendaiit trees growing 
; 18 Ij. J, Ex. lUfJ. upon the plaintiiJ’s land, “to be gut away as 

Xoris a sale of a share in a mining company, soon as possible.” The defendant thereupon cut 
T, 10 Ex. 222 ; 2 0. L. it. 1434 ; down some of the trees, and lopped off the 

24 1.. J., Ex. 53 ; 2 W. ll. 627. stumps and branches. The plaintiff afterwanls 

Qnmre, wdicther a contract made by a stock- countermanded the sale, but the defendant cut 
broker for foreign stock is a contract for goods, down the remaining trees and carried them 

wares, and merchandise within s. 17 oi the away: — Held, that, as the trees were to be 

S?tatute of Frauds, and consequently requires a felled forthwitli after the agreement to l^uy 
note in writing tjf the bargain thereunder, them, the contract did not relate to an interest 
JPifU'le \\ Gumm or Chn\n. 4 Bing, (x.c.) 445 ; in land within s, 4 of the Statute of Fratids ; 
€ Scott, 286 ; 7 Ij. J., C. F. 206. that the contract was for the sale of goods, and 

that there had been a sufficient acceptance and 
Artiicial Teeth.] — But a contract to make a actual receipt to satisfy s. 17. ^lardiall v. 

set of artificial teeth to fit the mouth of the em- Green^ 45 L. J., C. B. 153 ,* 1 U. P. D. 35 ; 33 

ployer is a contract for the sale of a chattel, L. T. 404 ; 24 W. K. 175. 
and a count for work, labour and materials is ^ ^ - 

not sustainable. Li-e y. 1 B. & S. 272 ; 'Anting differing from Contract.] - A parol 

30 L. J.. Q. B. 232 ; 7 Jar. (N.s.) 1302 : 4 L. T. agreement was tor tlie sale of a quantity ot 
546 • 9 W, E 702. whiskey to be ascertained by a redip : — Held, 

’ ' * * ’ tliat a memorandum in writing, rejjresenting the 

To Paint Picture.] — A contract b}^ an artist sale of an ascertained quantity, was not sufficient 

with a picture dealer to paint a picture of a to satisfy the ^Statute of Frauds. Mahalen w 

given .subject at an agreed price, is a contract IJfihlin and ChapeUzod Dhtlllenj C\k, Ir. R, 1 1 

for the sale of a chattel. Imaes v. Hardy, 1 C. L. 83. 

Cab. &; E. 287. Executory Contracts. 

Carriage.] — Where the plaintiff agreed by Construction of Statutes.]— Section 17 of the 
parol, that, if the defendant would employ his 29 Oar. 2, c. 3, and s. 7 of the 9 Geo. 4, c. 14. are 
ship to carry corn, he would procure him coals at i-^ad together. Ilarvian. v. liner n. IS C. B. 

A. , and convey them to B. at a stipulated price : 537 ; 25 L. j", (J, F. 2,57 : 4 W. R. 599. 

—Held, that" this was not a contract nor an xhe effect*of s. 7 of the 9* Geo. 4, c. 14, is 
agreement within the provisions of the statute, to substitute for the words “ for the price of 
so as to be required to bo in writing ; nor was jo/y y. 17 of the 29 Car. 2, c. 3. the woivis “ of 
part, delivery or part payment necessary to make the value of 10/.” /A 

it binding on the parties. Cohbold v. Canton, 1 

Bing. 399: i Car. P.51; S Moore, 456; 2 L. J. Goods Made, and to he Made.]— Where an 
{o.s,") G. F, 3S. I order is given for goods, some of winch are ready- 

.H, a cornfactor at N,, agreed to sell bailey of made at the time of the contract, and the rest are 
the plaintiff to the defendant, to be delivered at to be manufactured according to order, and the 
L.’s warehouse at !>., to go by the first boat of goods which are ready-made are afterwards 
L., which went from H. to D., at 3Sn. per quarter, delivered and paid for, the acceptance of thorn, is 
which was a higher price on account of its being a part accetitaiice of the whole, to satisfy 
to be delivered at L.’s expense; and the barley s. 17 of the Statute of Frauds, and the 9 Geo. 4, 
being then in the hands of T. the defendant de- c. 14, ss. 7, as the whole forms but one entire 
sired him to see it delivered and measured, and 1 contract. SeoitY. Eastern Coinitien liy., 12 3i. 
put up properly, and the barley was sent b}' L.’s &: W. 33 ; 13 E. J., Ex. 14 ; 7 Jur. 996. 
tinst boat, and" the invoice delivered to the de- i. j -7 t -4. . 1. 71 

fendant, who requested time to pay, but after- 

wards refused to accept the barley : — Held, that 1 print tor the deternlaiit ;k J copies ot a 

this was a contract for the sale of goods, and not treatise, to which a dedication was to be prefixed, 
a mixed contract for the carriage as well as sale, 

though the price was enhanced bv the carnage ; \Y4S printed, and attei the proof- 

ancl ?hat the defendant’s ' having appointed the "heet of the dedication wis revised by the de- 
particular boat, and having desired T. to inspect returned to the primer he, for the 

the loading, did not amount to an acceptance on j time, discovered that it was libellous matter, 
his part. MUy v. Emery, 4 M. & s! 262 ; 16 complete the pnnting of it 

V f 4.rn Held, that this was not a contract for the sale of 

*“ ‘ goods, within s. 17 of the Statute of Frauds, 

To Grow Crops.] — ^\Yhere A. agreed to supply as extended by 9 Geo. 4, c. 14, s. 7.^ Clay v. 

B. with a quantity of turnip seed, and B. agreed Yatos, 1 H. & H.^73 ; 25 L. J., Ex. 237 ; 2 Jur. 

to sow it on his own land, and sell the crop of 908 ; 4 "VV . R. 657, 

seed produced therefrom to A. at 1/. U. the 9 Geo. 4, c. 14, s. 7, only applies to cases 

Winchester bushel, and the seed so produced at where the bargain is for gootls afterwards to be 
the price agreed upon exceeded in value the sum pade, and not for goods for waich the material 
of 10/. : — Held, that this contract was within is found. Ib. 

the statute, and .wd for way y a memorandum Materials to he Proenreij-A contract for the 

t“ Tfn a r p ^rT' ’ ’ sale of goods, to he delivered at a future day, is 

J. {o.b.j Jx, i>, 101. inyaiidated by the circumstance, that, at the 

Sale for Belivery Elsewhere.] — ^A sale of goods time of the contract, the vendor neither has the 
for more than 10/. by sample In one place, to be goods in his possession, nor has entere<l into 
afterwards delivered at another, is within, the contract to buy them, nor has any reasonable 
statute. Cooper v. Msion, 7 Term Rep. 14. ^ expectation of becoming possessed of them by 
, " .. ' the -time appointed for dell vermgtcemt otherwise 

Trees to he Eelled,] — The plaintiff verbally 1 than by purchasing them after making the con 
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A sold note expressed “eighteen poclcets of 
hops at IOOa'/’ : — Held, that parol evidence was 
admissible to show that the meant the price 
Tier evvt. SjUvi/r v. Cooper, 1 Gr. & D. 52 : 1 (h 
t24 ; 5 Jnr. 1056 : 10 L. J., Q. B. 241. 

The defendants, merchants at St. Yincent’s^ 
sent the plaintiffs an order to ship goods therein 
specified, by the “ Emerald.’' The order directed 
that the terms were to be “ modejate.’’ The 
plaintiffs accepted the order, arid shipped the 
goods accordingly. 4’hey were lost in the passage 
out : — Held, first, that there was a sufficient 
contract within the Statute of Brands. Ai^Uvwft 
V, Mnrrhi^ 4 Man. &. (4. 450 : 6 Jur. 783. 

Hold, secondly, that it was not necessary for 
the completion of the contract that the price of 
the goods sliould be specified ; it was enough to 
say that the price should be moderate, and the 
goods being named, that price might be ascer- 
tained with sufficient certainty to satisfy the 
statute. Ib. 

A contract of sale may be complete and bind- 
ing. though silent as to price (siudi silence being- 
equivalent to a stipulation for a reasonable price) 
an<l as to the time and mode of payment. Valplf 
V. Glhmn, 4 C. B. 837. 

There may be a complete contract, so as to 
pass the property in goods from the seller to the 
buyer, although the price has not been definitely 
agreed on between them, Joyce v. Sioimn^ IT 
C. B. (N.s.) 84. 

A note of a bargain for the purchase and sale 
or goods must state the price of the goods, or it 
will not satisfy the requisites of the statute. 
Elmore v. Kivqmte^ 8 D. & K. 343 ; 5 B. & G. 
583: 29 R. II. 341. 

Part Performance-— Parol Evidence.] — 

After a parol agreement for the sale of goods,, 
to be delivered by successive consignments at a 
specified price, had been entered into, a memo- 
randum in writing of the bargain, but omitting- 
the price, was made and signed by the agent of 
the sellers : and several of the consignments were 
delivered, accepted and paid for at the price 
agreed on ; — Held, in an action for non-delivery 
of the remaining consignments, that the memo- 
randum was merely an admission of a contract 
of which there had been part performance, and 
that parol evidence was admissible to prove the 
price. Jeffcott v. Earth British Oil Co.^ Ir. E. 
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Contents.] — The memorandum of a contract 
for the sale of goods required by the Statute of 
Fraiuls must express every essential element of 
the contract. aPLean v. Eicall^ 7 Jur. (2 h*s.) 
999 ; 4 L. T. 863 ; 9 AY. E. 811. 

When made.] — The memorandum of a contract 
for the sale of goods must have been made 
before the commencement of the action. Bill v. 
Bamcnt, 9 M. & W. 36 ; 11 L. J., Ex. 81. 8. 
Liwta V. Bixon, .58 L. J., Q. B. 161 ; 22 Q. B. H. 
3.57 ; 37 AY. E. 370. 

The memorandum or note of an agreement 
must be a memorandum of an agreement com- 
plete at the time the memorandum is made. 
Mmidy v. Asprey, 49 L. J., Ch. 216 ; 13 Gh. D. 
855 ; 28 W. E. 347. 

Attempted Eepudiation.] — A. upon one and 
the same occasion bought several parcels of 
goods of B., one parcel (consisting of chimney- ; 
glasses amounting to 38Z. lO.s*. \)d,y for ready 
money, the rest (some of which had to be manu- 
factured) on credit. The goods were sent to the 
purchaser at di-fferent times. The chimney- 
glasses being damaged in the carriage, he 
declined to receive them, A. afterwards, in 
answer to an application by B. for payment for 
the whole of the goods, wrote to him in sub- 
stance as follows : “ The only parcel of goods 
selected for ready money was the chimney- 
glasses, amounting to 38^. lOs. 6^?., which goods 


chimney -glasses were sold under a separate con- 
tract from the rest of the goods : — Held, that the 
letter, inasmuch as it contained an admission of 
the bargain and of all the substantial terms of 
it, was a sufficient note or memorandum of 
the contract, notwithstanding the subsequent 
attempted repudiation of liability, Bailey v. 
Sweeting, 9 G. B. (2^.s.) 843 ; 30 L. J., G. P. loO : 
9 W. B. 273. 

b. Statement of Price. 

Whether E'ecessary,] — Where an executory 
contract is entered into for the fabrication of 
goods, without any agreement as to price, the 
memorandum of the contract required by the 
statute is sufficient without the specification of 
price. Moadley v. M'Laine, 10 Bing. 482 : 4 M. 
& Scott, 340 ; a L, J., G. P. 162. 

The defendant agreed to purchase the plaintiff’s 
goods at a discount of t-wenty-five per cent., 
from a list of goods with prices annexed, and he 
signed an order for the goods, referring to the 
The terms to^’disoount were not .men- 
in Bhe, order' :^Md3li^t.the order was 
not a sufficient memorandum of the bargain, as 
it did not contain v. 


c* Hames qf and , b ^ 

Certainty as to.]— A contract in writing to 
satisfy the Statute of Frauds must contain the 
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miimi of the seller, qutt seller, as well as the | seller, nor expressing any consideration for their 
signature of the person to be charged. Vanden- ' promise, othonvise than *bj inferonee fo^rn their 
h.^/v/ X. Spo()/tn‘,4: R.^ C, 5l{) ; 33 L. J., Ex. 201 ; own Obligation. EgeHtm y, Matthews, G East, 
L. k. 1 Ex. 316 ; U L. T, 701 ; U W. IL 843. 307 ; 2 Smith, 389 : B R. E. 489. 

Tiie following bought note : “ D. S. agrees to A note or a memorandum of a contract fur 
buy the whole of the lots of marble purchased the sale of goods, sigrie^d by the seller onl^y, is 
hy V., now laying at Lyrne, at Lv. per foot,” is not sufticient. Ohamphm v. 1 Eos. ^ 

not a sufficient memorandum, inasmueh as it P, (k.r.) 252 ; 5 Esp. 210 ; 8 11, R. 795. 

'does not appear by reasonable construction or 

necessary intendment that Y. is the vendor. Ih, Entry in Parties’ Books.] — A rnemorandum oi 
it is not necessary tliat the parties should be sale of goods in the vendor's books, signed, l.w 
described as buyer and seller, provided it is clear the vendee in initials, the vendor's name not 
■from the surrounding circarnstances which posi- appearing in the book, is not a sufficient note in 
tioii they respectively occupy. Xewell v. Rad- writing ; nor will the defect be cured by a letter 
‘f'-ml, 37 L. J„ G. P. 1 ; L. R. 3 G. P.52 ; 17 L. T. from the vendee, in which the vendors name 
118 ; 16 W. Pi. 97. does appear, unless the letter clearly refm’.s to 

A baker bought of a flour dealer a qiiautity of the memorandum. Jaoidj v. .K}rl\ 2 IL & Uob. 
dour. At the time of the sale Williams, the 221. 

<leulers agent, ],)y whom the sale was effected, The traveller of hop merchants in Lond.ou 
wi'otc and signed the following entry in the agreed wu'th the defendant, at Leeds, f^;n- the sale 
baker's book : “ Mr. Newell, 32 sacks culasses, to him, by sample, of a quantity of hops. I'he 
.at 39.V. 280. To wait orders. John Williams, defendant wrote in his own book, which he kept. 
June Sth”: — Held, that the surrounding cir- the following memorandum : “ Leed.s, 19th Oc- 
cam stances of the contract might be looked at tober, 1836, sold John Dodgson, 27 pockets ITny- 
in ascertaining the meaning of the document, steel, 1836, Sussex, at 103.?. ; 4 p<xdiets Seline 
and that it was a sufficient note or rntmiorandum fJeekley at 95, s% The bulk to answer sami>Ie. 
«of the contract within the statute. Ih. Samples and invoice to be sent per Rockingltarn 

Section 17 of the Statute of Frauds cannot be coach. Payment in bankers’ bills at two 
•satisiied unless the e.xistence of a bargain or mouths,” This was signed by the traveller on 
•contract appear evidenced in writing, arid a bar- behalf of the sellers :~Heid, a sufficient memo- 
gain or contract cannot so appear unless the randum of the contract. Jolumm v. Itodpstja^ 
parties to it are specified either nominally or by 2 M. & W. f»53 ; 6 L. J., Ex. 185. 
description or reference. It must state the name The defendant went into the plaintiff's .shop, 
of the seller as well as the buyer ; the pai’ty and agreed to purchase goods in the aggregate 
supplying as well as the party supplied with j exceeding the value of 10/. Theseveralarticl.es, 
goods. Therefore, wdiere J. signed the following j with their respective prices, were entere<l in the 
paper, addressed to no one in particular, but rJaintiffs orcler-book, on the fly-leaf, at the be- 
glvcn to H., *‘I will furnish PI. with funds to ginning of which was written the name of the 
purchaseasteam-engine on his suiting himself and plaintiff; and the dc fern Ian t wrote his name at 
notifying the purchase to me,” and il. showed the foot of the entry, for tlie purpose of veri'fying 
this to B., who supplied the engine to J., it was the bargain : — Held, a snfiicient signature of the 
held, that the contract was void for not stating contract by both parties. Sari v. Ihnrdllio/i^ 
the name of the party supplying tiie goods. I G. ,B. (N.s.) 188 ; 26 L. J., C. P. 78 ; 2 Jur. 

- WiUmms V. Ryrnes, 1 Moore, P. G. (N.s.) 154 ; (x.s.) 1208 ; 5 W. R. 196. 

2 N. li. 47 ; 9 Jur. (N.s.) 363 ; 8 L. T, 69 ; 11 

W. R. 487. ; Open Proposal Signed by Writer.] —A promise 

in writing, signed, to pay any one i.miiamct:l. who 
How Inserted.]— It i.s immaterial when the f^inksh goods to the writer, or to a third 
aame of the party sought to be charged is added person making default, will become a binding 
by the party himself, on what part of the pa|)er contract with any one, whosoever he may be, 
it appears — whether at the head, in the middle, shall accept the promise in 'writing and 

•or at the end ; and it is the same thing, in that ixLvnmh the goods. IVUUams v. IRp'nrs, 
respect, when it is put there by the party’s 
n'utiiorised agent. iJurrell v. 1 H. & C. 

174; 31 L. J., Ex. 337 ; 9 Jur. (n.s.) 104 ; 7 L. T. Name Printed.] — A letter containing pro* 
i)7 i 10 W. II. 665 — Ex. Gh. posed terms of a contract between A. B., the 

sender, and the sendee, written out by the sender 
d. Signature. upon paper bearing a printed heading, ‘‘ Mejuo- 

sub tit. CoxTE-iCT, ante, vol. iv. col. .51. from A B.,” was held to be i sufficient 

' 5 ) note in writing to charge A. B. A memorandum 

Of Party to be Charged.]— It is no objection of a contract is sufficiently signed within s. 4 of 
to the validity of a contract for the sale of goods, the Statute of Frauds if it contains the terms of 
signed by the seller, that the seller cannot en- the contract and the name of the party eharget.!, 
force the same contract against the buyer, be- and is given by him to the other itarty under 
<)ause the buyer has never signed it. jlUen> v. circumstances which show a recognition of the 
Remiet, 3 Taunt. 169 ; 12 R. li. 633. name as it stands for his own. fourret v. 

A party cannot sue another for not accepting Cripps^ 48 L. J., Oh. 667 ; 27 W; R. 706. 
goods, if the contract note was only signed by A bill of parcels, in which the vendor’s name 
himself ; for if he acted as a broker, he cannot is printed, covered to the vendee at the time of 
me as a principal ; and if he was a principal, an order given for the future delivery of goods, 
his signing would not bind the vendee. Rmjner seems to be a sufficient memorandum of the con- 
V, Linthorm^ 2 Gar. & P. 124 ; B. & M, 326, tract. SauTtdermn v. Jachson, 2 Bos. ^ F. 238 ; 

memorandum signed by parties, whereby 3 Esp. 180; 5. E. ,R. 382. 

’ -'“imd to give so much for goo<&, takes the "biR.bf -parcels^' in -which Mie name, of the 
dt the 'statute^ though not si^ed by .the ,;vMqr-i8 priuM* und that.of the vendee written 
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the latter agrecfl to sell the hops at that pricej 
and the factor wn;>te in his book, in the presence 
of J3. and E., a meinorandum of the bargain in 
duplicate, one part i»f which he headed with the 
name of E. and the other part with the name of 
I). E. requested tliat the date might be altered^ 
so that by the custom of the hop trade he would 
have a week’s more time for payment. D. con- 
sented, and the alteration was made by the factor^ 
who tore from his book the part of the memo- 
randum headed with the name of E., and de- 
livered it to him, and kept the counterfoil in his. 
possession Held, that there was evidence that 
the factor was the agent of both parties for the 
purpose of drawing the record of the contract 
binding on them ; and that, if he was, the name 
of E., at the head of that part of the memoran- 
dum delivered to him, was a sufficient signature 
by his agent. Ib. 

A contract for the sale of goods was, in the 
presence and at the desire of the buyer, written 
and signed by the seller’s traveller in a book be- 
longing to the former, as follows : “ Of Horth & 
C., 30 mats. Maurs. Cash, two months. Joseph 
Dyson — Held, that this was not a sufficient 
note or memorandum of tlie bargain, Dyson not 
appearing to be authorised to sign it as agent for 
the buyer. Graham, v. Jluswfi, 7 Scott, 769 ; 5 
Bing. (N.C.) 603 ; 8 L. J., C. P. 324. S. P., 
Graham v. Fretioell, 4 Scott (X.R.) 25 : 3 Man* 
& G. 368 ; 11 D. J., C. P. 41. 

The authority of an agent to sign such a con- 
tract need not be in writing. Ib. 


by the vendor, is sufficient to charge the %^endor 
Srh miller y. 2 M. & B. 286; 15 B. R 

825. 


“Approved by me J. S.’’] — Quaere, whether 
the words “approved by me J. S.,” affixed to 
certain memoraiRla by w^ay of appi’oval of an 
arrangement in which the party is interesteil, is 
a signing within the Statute of Frauds. Parher 
V. Smithy 1 Coll. C. G. 608. 

Who can Sign as Agent.] — One of the parties 
to a contract cannot sign the name of the other 
as his agent, so as to bind him under the Statute 
of Frauds. The signature as agent must be by 
some third person. Shurman v. Brandt L. J., 
Q. B. 312 ; L. R. 6 Q. B. 720 ; 19 W. E. 956. 

A broker, carrying on business as “ W. S. & 
Co.,” was authorized by Messrs. B. k H. to buy 
for them in the market 200 tons of hemp. He 
drew up and forwaidM to them a contract* 
note : “ Bought for Messrs. B. k H. of our 
principals 200 tons of hemp — W. S. k Co., 
brokers.” He had, in fact, no principals as 
sellers in the transaction ; but B. & H. had 
no notice of this. They having refused to acce[)t 
hemp under the contract: — Held, that he could 
not maintain an action on the contract, on the 
grounds that the contract in writing was with an 
uiidisclosedprincipal as seller, and not with him - 1 
self as seller ; and also, that he, if a party to the ' 


The agent contemplated by s. 17 of the 
Statute of Frauds, who may bind a petson by 
his signature to the memorandum of a bargain, 
must be a third person, and not the other con- 
tracting party. Where, therefore, an auctioneer 
wi’ote the name of the defendant in his book 
opposite to a lot purchased : — Held, in an action 
brought in the name of the auctioneer, that such 
entry was not sufficient to take the case out of 
the statute. Farehrother v. Simmons^ 5 B. & Aid. 

333 ; 24 R. R. 399. principal on the contract. 

The vendor is not an agent of the vendee suffi- 40 L. J., Q. B. 312 ; L. R 
cient to satisfy the statute, though he wrote the 956. 
note by the direction and at the dictation of the Where the vendor com 
vendee ; an agent must be some third person, rity of the broker after hi 
IVriffht Y. iJamiah, 2 Camp, 203 ; 11 R. R. 693. before the sale note was 3 

In an action to recover the price of clocks sold the contract could not b( 
by the plaintiff to the defendant, it appeared Robinson. 2 Camp. 339, n. 
that the plaintiffs traveller, when he took the A broker acting for th( 
order for the goods, wrote out in the presence of tract for the sale of goods 
the defendant, upon printed forms, two memo- ‘ 
randa of it, putting the defendant’s name upon 
them, and handing one of the papers to the de- 
fendant, who kept it : — Held, that there was no 
evidence that the traveller signed the memo- 
randa as agent of the defendant, so as to hind 
him within the Statute of Frauds, s. 17. Murphy 
V. Boese^ 44 L. J., Ex. 40 ; L. R. 10 Ex. 126 ; 32 
L. T‘. 122 ; 23 W. R. 474. 

The signature of a contract by an agent autho- 
rised to make a binding contract is sufficient, and the contract for him, and consequently that his. 
it is not necessary that, at the time of signing, signature to the sold note bound him. Tho7n2mim 
there should be any intention that such signature v. Gardiner, 1 0. F. D. 777. 
should be binding within the Statute of Frauds. Held, also, that the signed entry 4n thebroker^s. 

Burrell v, Fvmu, 1 H. & C. 174 ; 31 L. J., Ex. book was a sufficient memorandum of the bar- 
337 ; 9 Jur. (X,s.) 104 ; tJL. T. 97 ; 10 W. B. 665 gain to satisfy the Statute of Frauds. Ib. 

:^Ex. Oh. I " A broker haviiag a general authority to pur- 

D*, a hop-grower, having sent samples of his chase spices for one person, having purchased 
hops to his factor, _.E., went , to the. factor and some for that person on Saturday, went to* 
some at 1:64; a ■ ‘After another person on the Sunday* and o:d?ered ^ th'epa 
i$dmf lU^iojjiatloh D., to him for sale* saying that he would deliver tlie 


Bought and Sold JSTotes.] — The sold note, bear- 
ing the signature of the broker, who acts for 
both buyer and seller, is a note or memorandum 
in w-riting of the bargain signed by a lawfully 
authorized agent of the buyer, to satisfy s. 17 of 
the Statute of Frauds. ParUm v. Crofts, 16 C. B. 
(N.S.) 11 ; 33 L. J., C. F. 189 : 10 L. T. 34 ; 1% 


which was sent to the seller ; he, ho' 
entered the contract in his book, in wh: 
signed both the bought and sold notes, 
defendant kept the note which was sent t 
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contract on the ^^lonclay. Tlio person to whom 
they were offered said, tliat he must have the 
contract on that daw (Sunday). A bought note 
w'as aecordiugly delivered to him on the vS unday. 
The broker couid not say when he made out a 
sold note for the vendor, whether it was within 
a week or more from the Sunday ; but stated 
that he inftjrined him of the sale on the Monday 
or Tuesday. The entry in the brokers book was 
not signed Held, that the contract w-as not 
sufficient under the statute. Smith v. Sfmy'ivic^ 
2 Car. & P. 544 ; 4 Bing. 84 ; 5 L. J. (O.S.) C. P. 
80 ; 29 H. R. 514. 

A broker, cmplo 3 'ed to effect a sale of goods 
for his principal, made a verbal contract with 
the vendee, and after entering it into his own 
book without signing it, delivered a bought and 
sold note to the vendor and vendee respeetivei\', 
each paper differing in its items : — Held, that 
there was no inemorandum in writing of the 
contract to bind either under the statute. 
Grant v. Fletalier^ 8 IT. k R. 59 ; 5 B. k C. 43G ; 

29 R. E. 286. 

Where a broker is authorised by one man to 
sell goods, and. bj’* another to bu}’ such goods, 
an entry in his book of a sale of those goods 
from the one to the other, signed by him, is a ; 
binding contract between the parties. Reyman ■ 
V. Neale^ 2 Camp. B87. 

If a broker makes a contract with the defen« 
dant for the purchase of goods, and delivers by 
mistake a bought note to each party, and does 
not mention his principaPs (i he buyer's) name, 
but makes a proper entry of it in his book : — 
— Held, that the buyer may maintain an action 
for the breach of this contract. Gale v. WclU^ 

1 Car. k P. 3S8. 

Where there is an entry of the contract be- 
tween buyer and seller, bj*' a broker acting for 
both parties, in his boolc, signed by him, that 
entry is the binding contract between the 
parties, and a mistake made him w'lien send- 
ing them a copy of it in the shape of a bought 
or sold note will not affect its validity. Sieve- 
wriqht v. AvcMhild.) 17 Q. B, 103 ; 20 L. J., 
Q. B. 529 ; 15 Jur. 947. 

Where a broker omits to enter and sign any 
contract in his book, and sends bought and sold 
notes to the buyer and seller, if these agree they 
constitute a binding contract ; but if there is 
any material variance between them, the^^ are 
both nullities, and there is no binding contract. 
Ik 

Where, in a sale between brokers, the bought 
and sold notes were not exchanged, and there 
was no evidence that the seller had notice of 
the contract, but the contract was in part per- 
formed : — Held, that there was a binding memo- 
randum. Thomas^ Rde parte, Thorj}^ In 11 
Jur. (¥.S.) 49 ; 11 L, T. 586— L. 0. 

If a broker, employed both by seller and 
buyer, negotiates a sale, but by mistake delivers 
to the several parties sale notes differently de- 
scribing the goods, no contract arises, Thor7i- 
Urn V. Kempsfer, 5 Taunt. 786 ; 1 Marsh. 355 ; 
15 R. E. 65S. 

The signed entry of a contract in a broker’s 
book is not of necessity the only evidence to 
render the contract binding within the statute. 
Goom V. Aflalo, 9 B. & E. 148 ; 6 B, & 0, 117 j 

30 E. B. 262 ; 5 L. J. (O.S.) K. B. 31. 

Where a broker entered in his book the terms 
of a contract, but did not sign it, and delivered 




. that these constituted a sufficient note or rnemo- 
randum of the bargain, and rendered it binding 
upon the parties. Ih, 

A broker who is empkyed to sell goods fur 
any person, and who agrees for the sale of them, 
and gives to the purchaser and his employer a 
sold note, is to be coasidered as an agonf for 
both parties ; and such note is a suflicient note 
within the Statute of Brands. Itnehcr v. 
meyer, 1 Esp. 105, 

Where a person is told by two parties that he 
is to be the broker, to make a contract between 
them for the sale of got)ds, and he in conse- 
quence reduces it into writing, and sends a sale 
note on the terms to each party, this is a valid 
contract within the statute. Chapman v. Part- 
rUlye, 5 Esp. 256 ; S R. U. 8.52. 

The defendants bought of tlie plaintiff a quan- 
tity of wool, it being agreed between them, in 
the presence of a broker, that the wool was to 
be delivered in good dry condition. On the 
same day the broker sent a sold note signed by 
him to the plaintiff, no copy of whicli was corn* 
muiiicated to the defendants, but in which he 
omitted the stipulation as to tlie condition of 
the wool. The wool delivered to the defendants 
was not in good dry condition ; — Held, in aa 
action against them for the price of the wool, that 
they were not liable, there being no note in 
writing within the Statute of Frauds, as the 
broker was not their agent to make the con tracts 
but merely to sell them wool in a good dry 
condition. Pitta v. Pechett, 18 M. k W. 743 ; 
14 L. J., Ex. 358. 

The defendant, a merchant residing at St^ 
Petersburg, carried on businesrs in London 
through H., who had himself no capital or 
' credit, and was universally known to represent 
the defendant, though H.’s name was ulwav’S 
used. The defendant gave notice to TI. that he- 
piirposedto cease eniplojdng him; after which 
H. contracted with the plaintiff to sell him 
tallow’ (of more than 10/. value), and H’s name 
-was used as before, H. intending to make the 
contract on his own account ; but the plain- 
tiff did not know this, and believed that H. 
represented the defendant as usual. The con- 
tract was made by a broker acting for both 
parties. He signed the bought and sold notes ; 
the former beginning, “ Bought for T.,” and the 
latter, ‘‘ Sold for H. to my principals : ” — Helti, 

I that the bought and sold notes constituted a 
i sufficient note in waiting to charge the defeii- 
! dant, and that he wms liable- Trueman v. Loder^ 

; 11 A. &: E. 589 ; 3 P. &: D. 567 ; 9 L. J,, Q. B. 165. 

B. M. & Co., brokers in London, being em- 
ployed by S. to purchase oil, dealt with T. k M.,, 
brokers, who were employee! by the plaintiff to 
sell oil, without either broker disclosing the 
names of their principals, D. M. & Co. delivered 
to T. k M. a note as follows : — “ Sold this day 
' for T. & M. to our principal, ten tons of oil/^ 

: specifying the terms and price, which was above 
lOL This note was signed '-D. M. & Co.,, 
brokers, quarter per cent, brokerage to D. M. & 
Co.” I). M, &; Co. did not disclose the name of 
their principal, B., till after the lapse of an un- 
reasonable time, when B. had become insolvent. 
The plaintiff sued I), M. & Co. for not accepting 
the oil, laying the sale as by himself to B. M. 
& Co. D. M. k Co. denied the contract. On 
the trial, ithe plaintiff proved a custom in the 
trade, that, when a broker purchased without 
disclosing the name of his principal, he, was 
::!!able to l)e .looked to' as , principal : — Held, that 
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evKlence of t-his custom wus admissible as cx- 
plaiiung the terras of the mstruraeitt, and tliat 
4is thus explained it was a j^utlicieiit menita'an- 
‘dara of the contract to satisfy the Statute of 
Frauds. Dalp. v. Humfrnj, EL EL & EL EiOi : 

’i>7 U 4., Q. B, Sim ; 5 Jar. (X.B,) VJl ; G ^\\ Li. 

,^5-j: — Ex, (Jl 

UHiere A., having goods to sell, employed a 

bredum for the purpose, and P»., being desirous of ^ _ 

lutrchasing tlieui, authorised the broker's sales- 1 no sullieient note or ineraorandum of 


hiaii to olfer a certain price, who in consequence 
brought the parties together, a,nd who having 
-coueiuded the <;;oiitract in the absence of the 
.•salesraaii, dictated to him the terras of it ; of 
wliicli he made an entry in his master’s book, 
but did not sign it, and afterwards communi- 
■cared the circumstances to the broker, who 
-directed a clerk to enter and sign the contiact 
in his bottk, and sent a sale note, signed by liim- 
seif. to A., but no bought note was sent to B. 
l-fckL that there was no note or memorandum in 
'jv riling, signed by an agent duly authorised, to 
satisfy the statute. ITendf.t'i^iyu v. JJanieioall, 
1 r, k J. 387 ; 30 E. R. 799. 


Auctioneers.] — It seems that taking sales of 
goods by auction to be within s. 17, tiio 
iiuctioneer or broker, who is a middleman, 
must be taken to be the agent of both parties, 
•so as to bilid the purchaser by Ills signature, 
Jlltide V. Wlutehouse^ 7 East, 553 ; 3 Smith, 528 ; 
•8 R. IL 67(5. 

An auctioneer is an agent lawfully authorised 
.by the buyer to sign a contract for biia, whether 
it is for the purchase of an interest in land or 
e'Q<.)ds, and his authority is given by the buyer 
Imding aloud ; and the name of the purchaser 
■of divers lots at an auction being written down 
■on the sale bill opposite to such lots, for which 
the purchaser wnas declared to be the liighcst 
bi<W.er, is a note or memorandum in ’writing 
isnlhcient to satisfy the intent of the statute. 
JUiiimermm v. 2 Taunt. 38 ; 11 IL E. 520, 

Entry in Sale Book.]-— The highest bidder 

is bound by the entry in the sale book of the 
auctioneer’s clerk made in his presence, upon his 
name being called out as the ]>urchaaer, even in 
an action brought by the auctioneer. Bird v. 
JBfmUe7\ 1 X & M. 313 : 4 B. & Ad, 443. 

In an action by an auctioneer against a pur- 
'chaser for goods sold, on entry in the sale book 
by the auctioneer’s clerk, who attended the sale, 
•and, as each lot w'as knocked down, named the 
purchaser aloud, and on a sign of assent -from 
him, made a note accordingly in the book, is a 
memorandum in writing by an agent lawfully 
authorised ; for the clerk is not identified with 
the auctioneer, and in the business which he 
performs of entering names, fee., he is impliedly 
authorised by the persons attending the sale to 
he their agent. Ih 

Upon a sale by auction, subject to conditions 
of sale, the auctioneer’s entry in liis book is void 
under the Statute of Frauds, unless the entry 
contains such reference to the conditions as 
to identify them upon production as being the 
oonditions mentioned therein. RUMon v. 
Whatmore, 47 L. J., Oh, 629 ; 8 Ch. D. 467 ; 

‘ 6 W. B, 827, See Pi&ree v. Oorf^ 43 L. J., Q. B. 

""IL' :i,; w Qt" i; "22 

‘’'“"'299. \ b ’ ' 

Atiotiou.]-"Th6 . plaiptiff I put tip 
f public auction a quantity. Cf timber, i 


several lots of which '^vorc unsold. A few days 
afterwards the defendant called on the auctioneer, 
and selected from the catalogue two of the 
unsold lots, which lie agreed to purchase. The 
auctioneer then wrote, in the defendant’s pre- 
sence, his name in tlic catalogue opposite these 
lots : — Held, that the auctioneer was not tlic 
agent of the defemlaiit, so as to bind him by 
signing his name, ami consequently them wa.s 

the 
;.'26 ■■ 


bargain. JBw/i v. Carr^ 1 H. & Isf. 484 
L. J., Kx.3‘L 

So a recei]>t given by an auctioneer’s clerk 
three days after the sale, and signed by the 
clerk, acknowledging payment of part of idle 
purchase-money for‘‘ Lot 4, Mr. J. B.’s property,” 
is not such a memorandum in writing as would 
bind the ventlor. Scinl’)le, that the name of the 
auctioned' printed on the back of the particulars 
a,nd conditions of sale, is sufficient to bind the 
vendor. v. iStcefford^ 7 L. IL, Ir. 590, 

e. Subsequent Ratification. 

Alteration — Oonneeted Documents.] — A verbal 
order fur goods was given with a direction that 
they should be sent by a particular route. The 
goods were .afterwards sent by another route, 
and a letter written to the purchaser by the 
vendors stating the original orcler and the altera-; 
tiori in the mode of transit, and inclosing an 
invoice which contained the particulars of the 
goods and the price. The goods did not reach 
the purchaser, who, on being applied to after- 
wai'ds for payment, wrote a" letter in which he 
acknowledged the original order, but declined 
to pay on the ground that the goods were not 
sent by the route directed. In an action for the 
price of the goods, the jury found that the 
purchaser, by his conduct, had ratified the 
alteration in the route : — Held, that the letters 
and invoice constituted a memorandum in 
writingjof the original contract within the Statute 
of Frauds, and the alteration of the route having 
been ratified by the purchaser, the vendors were 
entitled to recover, although the ratification was 
not in writing. Leather Cloth Co, v. Ilierommi/t. 
44 L. L, Q. B. 54 ; J^. E. 10 Q. B. 140 ; 32 L. T. 
307 5 23 W. E. 593. 

Admission of Barol Evidence to Prove Assent 
or Terms,] — -A memorandum coiitainingproposed 
terms for the sale of a ship having been drawn 
up by the vendors’ broker, but not signed, was 
sent to the purchaser. He made intoiiineations 
in red ink altering the terms, and having signed 
the document, returned it to the vendors’" broker. 
The alterations were subsequently not acquiesced 
in by the vendors, and were struck out, and 
further interlineations were made by the ven- 
dors. The vendors’ broker then signed the 
document and submitted it to the purchaser, 
who assented to the terms of it as it then stood : 
—Held, in an action on a contract in the last- 
mentioned terms against the purchaser, that, 
notwithstanding the provisions of the Statute of 
Frauds, parol evidence was admissible to show ' 
that the purchaser had so assented, inasmuch as 
there had never been a contract between the 
parties until such assent on his part; and 
the effect of the parol evidence was, therefore, 
not to vary a written contract, bi ' 
to show what was the . condition qf 
ment when it became a contract bel 
parties. Stewart v, EdMvom^ ,43 L. 




-nr. 


SALE OF GOODS — Statute of Frauds, 


2(4 ; L. n. P C P. 311 ; 30 L. T* 333: 22 W. R. 
534. i 

A. aini Vi. ix'inci’ jointly interested irinquantiry 


variance. Madmn v. Ihom^ 4 Bin". 722 ; 1 5f. 
tS: F, 7H1 ; il L. J. (o.K.) C. F. 1.S4 ; 20 11 R. 714. 
€. & Co. and H. & Go. were merchants at CVti« 


<.»r < 41 . A. etitcred into a corstraet for the sale of i cutta. H. k Co.sold to C. k Co. indi"o. thi'ouydi 
it withont the ant iaaity or krtow]e<l.!jfeof B., who, the medium of a broker, who drew- u|» a sold 
on receivirs" information of the ciieuinstance, ' Ttoto addressed to H. A; Co., arid subiiiitied if. to 
refuM'd to i>e })oui!<l by it. }»iit afterwards H. for his approval : when. H. havin" objocteil 
as-*>nlHl by paroi.an.l samples v*’ero delivered by to a partieiiiar wor<l remainiti", tlie broker tyok 
tiio^ ve?idees : -dield. that B. s sidisecpient ratifi- ' the note to C., and informeti him of H.'s objec- 
cation of the c.<nm*aet remlered it liindiny ; and | tiori, C. struck his pen tiiroiigh the word objected 
that it was to htj cori.-'ideretl as a eontrucr in ; to by H., placmg his itiitials over that erasure, 
writing within the statute. Are/ v. ^S)nvov7*, ; and returned it to th(3 broker, who thereu}K)ii 
1 D. ib 32 ; 24 It. U. hoi, i delivered it, so altered, to Id. k Co. d’he broker 

rdeiivered to C. ^V: Co., on the following day. a 
Authority of Agent,] -— If an agent, without ' ]»ought note, which ditfered in material terms 
aurhority, makes a cuiit raet in wfdting for the ' from the sold note : — Held, thiit the transaction 
purchase <tf g<t<jds by bis principal, who su]>> I was one of bought and sold notes, and that 
sie([uently rati ties the coni ract. such ratitication ! tlie circumstances atreurling C.'s alteration of 
will remler a note or mcmoran<lum of the sale, | the sold note, and affixing his initials, were not 
s{gne<l by the agent, sufficient under the statute. ' sufficient to make tltat note alone a binding 
J////‘7c////*v. 4 Bing. 722 ; 1 M. k l\ 761 ; j contract ; and that there being a material 

6 L. J. (O.S.) C. F. 184 ; 2b LI. K. 714, ! variation in the terms of the bmaglit rude with 

I'ltlsciFA L A.VJ) AoE-VT. note they ti^-other .lid oot cmistitihe 

a oinding contract, t Vn/vc v. ///’////r/y, -a aloore, 
Admission to Agent.] —Where the .lefendant I'* 232 ; 3 Moore, Ind. App. 448“; 10 Jur. 781b 

having coinniis<iunedK. to buy for him a mare -Intention to Bind.] — A broker, acting 

bffiongmg to the iffiiintiffi ami R. on the loth tor tlie plaintiff, verbally contracted to 
May to the del endaiit that ho had bought ^ (lefendant, and serd him a fiote, stating* 

the plaintiffs mare mn 4_/., and f^ketl for a , thus: ‘C^old for l^Ir. C, 

cheque ; and <ni the ^oth the (letendant wrote toll. I defendant sent back another 

that be only returned home tluj ! i-iote, commencing: ‘‘I have this dav sol<l, 

he would have at once answ'ered his letter and | through you, to Mr. M.,” &e. Tlio time of the 
sent a cheque for the mare which he had bought , ag stated in the two notes, varied materially, 
fur him, and promised to semi a cheque Held, an action against the defendant for non- 
tliat the written admission by the }>urcnaser to : treating the note signed by him as the 

his agent, tliat he had bought goods hir . — 1^0 ], that his liability depemled 


him, was a sufficient note or memoramlum of 
thebartrain between him and the vendor, (xihmn 
V. IMlamh 1 H. cS: R. 1 : 35 L. J., C. F. .5 ; 


upon the question of fact, whether the note 
signed by him Was intended by both parties 
to be tlie contract, in which case he would be 


L* R. 1 C. F. 1; 11 Jur. (X.s.) ll.)22 : U R* F. | 0^. \yht3ther the .defendant only intended 

233; 14 \\ , R. <80. I to be bound ns the seller, nrovided the plaintiff 


*.33 ; 14 A , lu 86. ; to be bound ns tiie seller, provided the |)iaintilf 

should also sign a note to bind himself ns buyer, 
f Connected Documents. J/ccrev. Cmnphell, 10 Ex, 323 ; 2 C. L. R. 1084 : 

Bought and Sold Hotes — Material Alterations Fj. J., E.x. 310. 

. and Variations. "I — A material alteration in a sale See also eanes ante, cols. 394, 412. 
note by the broker, after the bargain made, at 

the instance of the seller, without the consent ; Letters — Acceptance in Terms.] — Letters do 
of the purcliaser, annuls the inr,triiment, so as to not constitute a note in writing of the contract 
preclude the seller from recovering upon the if they vary in their description of the terms of 
<*cntract. evidenced by the instrument so altered the contract. Smith v. Sarnia 4 i\I. & ily, 455 ; 
hy him. Powell v. IHvett, 15 Ea.st, 29 ; 13 IL 9 B. & C. 561 ; 7 L. J. (o.S.) K. B. 296. 

35g, A letter written by a defendant, in answer to 

*A material alteration, in a sold note made by letters of the plaintiff containing the terms of a 
the buyer, without the knowdedge or consent of bargain for the sale of cotton, does not amount to a 
the seller, prevents the former suing on the stifficieut memorandum, because it does not 
contract, notwithstanding the duty of tlie latter amount to an absolute admission of the existence 
may not be varied bv the alteration. Jfollett v. of a contract in the terras alleged by the plain- 
JFaekerhartJi, 5 C. B. 181 : 17 L. J., C. F. 47; tiff, being equally consistent with the existence 
11 Jur. 1065. of a different contract. Caregtmx. ll}Ghurd.%l7> 

If tliere is a material discrepancy between the L. T. 252. 
bought and sold notes there is no contract. On the 11th of January, B. verbally agreed 
Townend v. JJraheford, 1 Car. K, 20. S. with B. to buy his wool for a price exceeding 

Fismdeih v. Levif 11 W. R. 258; Gregson v. 107., and wrote the terms in a letter, which R. 

4 Q. B- 737. took away.. One of those terms was, the whole 

■ A broker delivered to the vendor bought and tO' be cleared in about twenty-one days,” In 
sold notes written on one sheet of paper, and the a letter sent to B. on the SHi of February, mu I , 
clay for payment was inserted at the end of the signed^ by R., he said, “It is now twenty-eight ; , 

bought note only, but in those made out for the days since' you and 1 had a deal for my w'ool ■ 

purchasers the ciav was inserted at the end of the, which was for, yon to have taken all away in 
bought as well as” of the sold note :— Held, that twenty-oiie days from the time you bought it. 
as the bought and sold notes delivered to the I do not consider it business to put it off like 
. vendor were both written on one sheet of paper, this, therefore I shaR consider the deal off, as 
the whole must be considered as forming one you have, not completed yonr part of the con- 
•contract ; apd consequently that , there ’» . P Oh; the Sthjof ■'February, B. ver- _ / 

; • w VOL. .‘xir. A-- ■. i',:'- AA'v]' A, : 
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bally asbed 11. for a copy of tlie contract which per cent. (;;<|ual to ensii in Liverj)oo] within 
he had given him on the 11th of February, and twenty-eight days from last day of landing: — 
later on the sa.mc dav It. wrote and signed a Held, that there was no substantial difference 
letter to B. : I beg to inclose a copy of your between the offer and the acceptance, and coji- 
leiter of tiie 11th of January, 1871.”’" On the sequcutly there was a binding contiact between 
>«ainepa])Cr and underneath, there was in ll.’s the parties. Jleyn'ovth w Knight. 11 C.B. (x.s.) 
writing, a copy of the letter of the 11th of January. 298 ; 10 Jur. (N.s.) 800. 

B. liaving sued 11. for not delivering the wool : — In an action for a marc sold ami delivered, it 
Held, that, riglitly interpreted, H.‘s two letters ; appeared that the defendant having_ seen and 
admitted the contract, but alleged that his con- 1 ridden the mare, wrote to the jdaiiitilf, “I will 
St ruction of the cot i tract was the correct one ; j take tlic mai-e at twenty guineas, of course 
and that taking the three letters together there ; waiTanted, and as she lays out, turn her out 
was a sufficient memorandum in ^nutirig to ! my marc.’’ The ])laintifi: agreed to sell her for 
charge 11. within s. 17 of the Statute of Frauds, i tii*e twenty guineas. The defendant subsequently 
Jh(,riofi V. Hunt. 41 L. J., Ex. J ; L. K. 7 Ex. 1 ; ! wj‘otc again to him : ‘‘ j\ly son will be at the 
2i) L. T. a02 ; 20 W. Ih lOO. Affiimed 41 L. J., < World's End (a public house) on IMonday, when 
Bx. 178 ; L. IT 7 Ex. 279 ; 27 L. T. 210 ; 20 W. i he will take the inai'C, and ]>ay you ; send any- 
il. 1 014 -- Ex. Oil. bod}^ with a receipt and the money shall be paid ; 

The defendant agreed to purchase of the plain- only say in the recei})t ^bsoimd and quiet in 
tiff goods, at a discount of twenty-five per cent., harness,” The ]>laintiff wrote in reply, " She is 
froin a list of goofls with })rices annexed, and he warranted sound and quiet in double harness ,* I 
■signed an order for the goods referring to the never put her in single harness.” The mare was 
list. The terms as to discount were not brought to the ^^'olid’s End on the Monday, and 
mentioned in the order. The defendant after- the defendant’s son took her away without pay- 
"wards wrote to the plaintiff, requesting him to ing the 1 ) 1106 , and without any receipt or war- 
send the invoice, which he did. The defendant ranty. The <iefeiidant kept her two days and 
wrote in reply a letter, signed by him, retuiniug then rethi'ued lier as being unsound. The judge 
the invoice, and declining to take the goods : — stated to the jury that the question was whether 
Held, that the order was not a suffioieiit the defendant had accepted the mare ; and 
memorandum of the bargain, as it did not con- directed them to find for the defendant, if they 
tain the price. And that the letter I'eturning the thought he harl returned her within a reason - 
invoice was not a sufficient admission of the con- able time : and desired them also to say whether 
tract as stated in the invoice, so as to satisfy the the son had authority to take her away without 
statute, (rood man (rnJfi.tJis.jl H. tV: N. 574 ; the warranty. The jury found that the defen- 
2b L. J,, Plx. 145 : 5 W. E. 869. dant did not accept the rnnrc : and that the son 

A nephew of the plaintiff having a horse to had not autliority to take her away : — Held, that 
sell, .some negotiations took pjlace between them : theie was no complete contract in writing be- 
but as they could not agree as to the })rice, the tween the parties ; that, therefore, the direction 
liorse was not sold ; subsequently, however, the of the judge was right ; that the defendant was 
plaintiff wrote to his nephew, making an offer not bound by the act of the son in bringing home 
for the horse, stating in his letter that he should the mare, inasmuch ns he had thereby exceeded 
consider it a bargain if he did not hear to the his authority as agent, and, consequently, that 
contrary. His nephew did not reply, and having the plaintiff -was not entitled to recover. Jordan 
a sale shortly afterwards of some of his effects, v. Norton^ 4 M. k W. 155 ; 1 H. k TL 284 ; 7 L. J., 
the horse was sold by mistake, the auctioneer Ex. 281. 

having had instructions from his nephew not to A. having a})plicd to B., a coachmaker, to 
soil it. Two days after the sale, the ne])hew build for him a carriage of a particular {lescrip- 
wrote to the plaintiff, the contents of which tion, the latter, at his request, sent him a draw- 
letter showed that he intended to acce})t his ing, which A. returned with objections ; B. 
uncle’s offer : — Held, in an action by the]>laintiff thereu})on w^rote to A. expressing his regret that 
against the auctioneer for the conversion of the the drawing sent did not meet his ap])i*oval, 
horse, that as there was no memorandum in adding, If you older, every attention shall be 
writing binding the nephew at the time of the ]>aid to any particulars yoirmay think proj^er.” 
f^ale, and no evidence that he had at that time A., in answer, wrote, “ 1 have dul}'' received your 
accepted the offer, the property in the horse had reply to my last, and can only continue to 
not vested in the plaintiff, and that he could not wonder at your disinclination to furnish me with 
rely on the subsequent letter of the nephew, as so simple a drawing as 1 then requested, with 
that would not relate back so as to comjffete the the view of obviating, as far as po.ssibIe, the 
plaintiff’s title at the time in question. Feltliome chance of any misconception which might other- 
V. Bindley 7 B. T. 885 ; 11 W. B. 429 — Ex. Ch. wise arise in respect to my order, which I can 
Affirming U C. B. (n.s.)869 ; 31 L. J., C. ?. 204. now, of course, give in general terms only, and 
A defendant authorised his brokers by letter to on the assumption that you undertake to execute 
buy for him a cargo of bone-ash at a certain ])rice it in a manner which will meet my approval, 
]jer ton, on a basis of 70 per cent, mean of two not only on the score of workmanship, but also 
London chemists ; usual London terms, viz. cash that of convenience and taste.” The carriage 
in twenty-eight da^jrs, less 2^ per cent.” This w^as thereupon built, and forwarded to A., who 
offer was communicated by the defendant’s found many faults in it and rejected it ; — ^Held, 
brokers to the seller’s brokers, by letter, as that the order having been given and accepted 
follows : — We can take the ' cargo, cash in on the express condition that the carriage should 
twenty-eight clays from last day of- landing, ■ less meet the ap]>i:oval of A., on the score of con- 
21 per, cent. ; to be analy^d by ; two ’London ‘ venience and taste, the latter was entitled 
Chemists.” The sellers ■ accepted offei:, and (acting boni fide, and not from mere caj^rice) 
to the do- te reject it. A ml news v. Bel field, 2 C, B. (x.s.) 

f ' plaintiff wrote to the defendants, offering 
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fo sell them tunhps, to which 1 Hehi, that the in voice and the letter iaheii to- I 

Uh? deiVndanis repiiVd u-^kiiv^ wlsat turnips ]ie , gether <hd not constitute a siilficicnt nieinornn- 
liiiil U! growth, their spciLitities and prieus. The i dnin. Ittrltunlntm v. .Porfer, i) ih A; V. 4o7 ; il 
plaintiff azt'^wered that rdl lie could offer them ^ iX k H* 497 ; 5 L. J. (o.S.) K, B. J7o. 
ar jiFcsimt was f h*’‘ pnviuce of five acres of white = ordered of B» two looking-glass fnnnes. to 
globe >eefl nr per bushel. The tlefendants he fille<} witli the best pkte-giass. He sent to 
-aforr'd fit lake wn'i or three acres at hU. (h/. per A. an invoice ennmoratmg the zirticdes, without 
bn-hel. il'lie plaiiitiff replied that lie <;ouid not mention of the glass to be supplied, of which 
, a or (.;pt I ti-s than I sv. The defendants f hen wrote ' invoice A, acknowledged the receipt, without ‘ 

lu him as follows : "In i’cjjIv to youi' favom* of • taking exeeptiozi thereto in respect of any of th.e j.' 

this nHirning, w'c beg to sav as our neighbours : articles to be sold : — Heltl, that the invoice and I 


are giving you 18,v. ]K?r Imshel for white globe mnswer togetJier did ziot constitute a meinoran- 
lurnijo, we. as a beginning with you. will lake dum to satisfy the statute. M’Lphh v. A’dadZ. 7 
I he produtaj of tlii'ce acres at that price, to he ; Jnr. (X.S.) 99*9 ; 4 L. T. Nj‘»3 ; 9 W. K. <811. 

<le]ivered as sooii. as harvested, bsill, free of 'J’lu? ftlaintitf sent to the defendant, with cer- 
•cai'j'iage TO Lomlon station. Let us know wliat , tain elzeese ajid cajidles, aii invoice, spe<‘ifying 
■Ollier sorts yon may have to offer, ami also ; the names of the plaintiff and of the defendant 
wuiy.eli seeds of sort s for isOl harvest: waiting ; as seller a,nd buyer re-^pectiYcly, the ipiantity of 
your reply.” The plaintiff wreue no answer to ’ the goods and their price. The defendant re- 
f his letter, but subsequently saw one of the <Ie- : turned tlie invoice with a. signed meuKU’andam 
femiants at tlieir warehouse, on which occasion I on the b ack, saying tluit tlie cheese had. arrived 
it was found by the juiy fhat the plaintiff ver- 1 badly erushed.and thej'cfore both the cljeese and 
bally assente<l to the terms contained in that I candle.> were returned : — Held, a sullici.cn i memo- 
letter : — Held, that tliei'e wits a sufficient memo- | I’andum of the bargain, WUlthiunn v. Pivtna^ 
randum or note in writing of the contract. ! 1 H. H. 7)7)2 ; Ihi L. J.. C. \\ 224 : ,L. B. L 
V. 1 H. kQ, ; 3i. 1.. J.,Ex. : C. F. 407 ; 12 Jur. (N.S.) fJOO : 14 W. IL DfuL 

448 ; OJ... T. 27)2. | 

The defemlant verbally agreed to pni’chase of I Catalogue.] — Where goods were sold by 
the ])]alntjff! barrels of iioiir. Tne defeiidant : ancrion to an agent, and the auctioneer wrote 
afterwards wrote to tlic ])la intiff, ^tatiug that he i tlie initials of the agent's name, together with 
had received some barrels vrhich were not so tine : the prices, opposite the lots }mivhased by him, 
its the sample, and were imfc the barrels lie had | on the printed catalogue ; and the principal 
bonglit, and tiiat he would not have them. Jn ! afterwanis in a letter to the agent recognised 
:an„swer the plaintiff wrote as follows : Annexed ! the juirchase : — .Held, tliat the entry in the 
you have invoice of the flour sold you last i catalogue ami the letter cfuiplci.l together, w’cre 
Friday, I tini very much astonislicd at your i a sutlicieiit memorandiuu of the contract within 
llnding fault with the flour : it was sold to you the stature. Phlllimoro. w BatiUjA Cain|)..513; 
su].)jecfc to your examining the bulk, and it was 10 E. It. 742. 
not until aher you Inidexarainod it, and satisffed 

youi>,eif both of (juality aittl condition, that you ' Conditions of Sale.] — 'Jiie plain.tiff sent 

•conffrmed the piircha.-e. What was forwarded ' a niai*e to be sold by aiKUiuii at the del'tmdaufX 
ytui was tlie same you saw. Under these cir- j repository. The defendant advertised the mare 
■ cumstances you cainnit therefore object to fulfil for sale by auction on the 28th of Warch, 1872, 
your agreement.” The defendant replied as and, circulated a printed catalogue of the horses 
'follows: “I beg to say the barrels I have re- to be sold at his .sale, with conditions of ^ale 
•ceived are not the same I saw. I took a sample annexed, in wiiieli the plaintiff’s mare was <]c- 
with me from the sample 1 have, and the barrels scribed as Lot 49. The defendant had a sales 
I saw were quite as line as I conqiarefl them letlger, which was headed “ 8ales by auction 
with ; nor were they lumpy. Xow the barrels 28th March, 1872,” in which the jilaintilfs mare 
T have received are all very lumpy, and none of was also numbered 49 : but neitlier was the 
them so line as the same. If you will take them catalogue nor were the conditions of sale an- 
back, and pay charges, I will with pleasure send j nexed to the sales ledger, iior were they referred 
them”: — Hekh that the letters did not con- Uo therein. On the 28th of Marcii, 1872, the 
stitiitc a sufficient note or memoi'andiim rtf the 1 lots described in the catalogue were put up by 
•cemtract. Ay cite v v. 5 Ex. 02.*); 20 j the defendant for sale under the conditions. The 

L. J,. Ex, 54. i plaintiff’s mare was put up for sale and knocked 

In an action for non-delivery of oil-cake upon ; tiown to M. for 33k, and thereupon the defen- 
a. contract of sale of 100 tons at 9Z. per ton, to be I dant’s clerk wrote in the columns of the sales 

of the same quality as the last 100 tons before j ledger left blank for this purpose the name of 

sold by defendant to plaintiff : — Held, that from M. as purchaser and the price. M, afterwards 
the letters of plaintiff, to defendant, in which refused to take the mare : — Held, that the cata- 
this contract was truly state<l by plaintiff, and logue and the conditions of . sale were not sufff- 
In reply to which defendant said that he would ciently coimected with the entries in the sales 
fulfil all contracts literally and in the spirit in ledger to make a note or memorandum in writ- 
which they were made and which letters were ing of a contract by M. to satisfy s. 17 of the 
duly signed, there was a sufficient memorandum Statute of Frauds. Peirce v. Corf, 43 L, J., 
of the contract in' writing to satisfy the Statute Q* B. 52 ; L. R. 9 Q. B- 210 p 29' L, T. 919 ; 22 

‘OfFrazzds. FLfmi y. Mitonfi' C, L. B. 705 ; 3 W. B. 299., : ' ■ 'I'' . 

W. B. 233. : Where, at a public sale of goods by auction, 

the conditions of sale were read by the auctioneer 
Invoices.] — ^An, invoice of hops described the before the biddings commenced, but the printed 
names of the seller and buyer ; the latter, after catalogue did not refer to the conditions, nor 
, the receipt of fho inyolce^ wrote to $aythe„hbps. were they attached tp it,, and tie agent of the 
' ! h;^d‘ not' as yet been received, arid that if they ted", deteffd^t was. declared 'the' highest bidder for a ^ 
.not arrhte sobh he must buy some bls^where’.^ lot, e*jid Ahe anotiimeerdmtTloTO the price (lOS ^ 

"b ■■'"V/X:':' '■14-2 ' 
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?^ai]ioas) and the name of the a»eiifc opposite the ’ offered the ]:)laiutrj"T’s .servant a shilling biiai 
lot in tiic, sale eatalogrue ; — Heid, that this was | the barpiin, which was returne<l : — Held, tlnu 
jiot. a su!ff<.*ient mcuiovandiini in writing of the | this contract was not a Miiheient compliance witi; 
bargain to satisfy tlic statute : but if the comli- j tiie statute. Blrnhin/iop v. (.’Imjton. 1 Moore, 
tions of sale ha<! been annexed to the catalogue, ■ S28 ; 7 Taunt. 5U7 ; il II. ♦>02. 
tile put ting down tlic agent’s name would have The Statute of Fraiuls will prevent a pane 
been sufficient to bind his [)nnci])al. Kenworthi) ' agreement to buy goods, without either eaiaiest 
V. Sehojif'td. I Ih : 2 B. ic C. <)45 ; 2 or delivery. fn)iu giving the buyer any pnv 
h, J. (O.s.) K. B. 17r> : 2(5 B. U. (500. })erty in them. Ahwaiuh-r v. fonther^ 1 H, Bl. 2U. 

Upon a sale l>y auc.tiou subject to conditions: 
of sale, the auctioneer's entry in his book is void 4 ^ AccJ::PTA]NUj]:: ANJ) IIecgipt. 

inuler the Statute of Frauds, unless the entry ' 

contains such reference to the coii<litions as to’ a. G-eneraily'. 

identify them upon production as being the | acceptance and actual receit>t of goods,, 

conditions mentioned therein. v. i a written agreement unneco.s.sary,. 

'}non\ 44 U. J., Ch. (521) ; & Ch. D. 4<>7 ; 26 \\ . It. . aeee])tance and a receipt as will 

^2”- ; lowlndc die onrelnrser from nne.stioning the 


Other Documents.]~-Twf> distinct written in- 1 ^ing' the^ fait of the nej'formancc if tin 
strumeuts may be coupled together, so as to con- , contract" bv the vendor. JMofi v. 7'ihhrtt. 
stitute a memorandum of a contract, to satisf^^ , j- ^ 42 ^. jy j q ;,^32 * H Jur. (560. 

Aatnt^ Luwp, 7 Moore, 219^1 ’ eWeVof' siidl ’Uakiton'*acceptan(X and 

1 ihng. 9 ; i-o h. It. o()/. ; j'eceipt is merelv to dispense with tlie neces.sity 

An. nnlev tor goods, written and signed by the written iiieiiioraiidiim of the contract, Ih. 
seller m a book ot the biiyei s but not iianimg| accoid.aiiee and actual 

the buyer, may bo connected with a letter ot the | of go„,is within the statute, unless the 

solier to his .agent mentioning tlie name of the „„ opportunity of judghig 

buyer, aiid with a letter ot the buyer to ,, 00 , sent corrospond witli the 

seller, claiming tlio performance of the onler, to y gx. 814 ; 22 L. J., Ex. 

constitute a complete contract. Alien v. Beiuwt, 1 903 
3 Taunt, 169 ; 12 K. K. 633. I 

A memoraudum of a contract for the purchase Sufficiency of. ] — Tlie defendant verbally agreed 

of hour by the defendant of the plaintiff, a miller, I to purcha.se a spechic quantity nf barley from 
taken by his rider in his common order-book in tlie plaintiff, on the terms that the bulk should 
these terms ; — “19th Februaiy, 1811, of John be well dre.ssed and equal to sample. Theplain- 
Smith, 6 -U.“ (which was ex[)laiued by the witness tiff’ accordingly delivercil an instahnent of the* 
to mean, so much received by the defendant in barley to the defendant, wljose foreman received 
satisfaction of a former order), “ do 40 of 3 — 58’’ it and gave a receipt marked “Not equal to • 
(which was explained to mean a new order for 40 sample.” Next morning the defendant him.self 
sacks of hour, called thirils, at oS.y. a sack), and inspected the bulk, and wrote immediately to- 
lliis, without any signature, i,s not a sufficient the plaintiff’ refusing to accept on the ground 
memorandimi within the statute to bind the that the barley was not ’well dressed nor equal ttr- 
<lefendant, though it was read over to him by his sample : — Held, in an action by the plaintiff for 
de.sire at the time it was written. And such ' goods sold and delivered to the defendant, that 
tlefective memorandum cannot be supplied by a | there was evidence of an acceptance sufficient to- 
letter written afterwards by the defendant,* in satisfy s. 17 of the Statute of Frauds. Kihhle v. 
which, though he recognized the order, yet he (roufjh^ 38 L. T. 204 — 0. A. 
insisted that the hour had not been delivered in The plaintiff’ verbally sold to the defendant 
time, and therefore he was not bound to take it. six bales of wool. On the 31st July the goods- 
And it was not competent for the plaintiff to were sent off' by the plaintiff, and delivered at a 
ju’ove, by the parol testimony of the person who railway station, and were received there anti 
took the order, that thei'e was no such term in taken 'tohisownpremisesbythedefcn(lant,whO' 
the contract as to deliver the ffour within a given then unpacked the wool, and wrote the same 
time. Cooper v. Smithy 15 East, 103 ; 13 K. it. 397. day to the plaintiff’ stating that two of the bales 
A subsequent letter, written and signed by the were inferior to sample, and adding, Please say 
vendor, referring to the order, may be connected what is to be done in the matter.” The plaintiff' 
with a bill of parcels having the vendor’s name replied by a letter of 1st August denying that 
printed. v. JVmAwq 2 Bos. & P. 238 ; the bales were not equal to sample. On 4tff 

3 Esp. 180 ; 0 K. 11. 580. August the defendant, who had been from home 

since 1st August, returned, and having seen the 
3. PAET Payment. plaintiff's letter, sent ihe goods back to the 

railway station, an<l telegraplied to the plaintiff 
xl, being indebted to B, in 4?. lis. 6d., a parol refusing to accept them. Between 31st J uiy and 
bargain was made between them for the sale, 4th August the defendant offered the goods for 
by sample, from A. to B. of goodvs above the s^e in the market, stating, however (according 
V value of 107. ; and it was at the same time agreed, to his own evidence), that he had not acceptecl 
^ that the 41. 14^. (}d. should be taken in part pay- the goods, axid that he would have to make other 
meat. The goods were accordingly afterwards arrangements before lie could sell. The plaintilU 
delivered but were returned by the buyer, ^ not having brought an action to recover the price of 
/■according with- the sample that these the goods from the defendant, the jury at the 

facts did not amount eitherto-a part'’payment ‘trial found that tw’’o of the bales vvere not eqrxal 

Y*,; 'to -sample; and tlie judge thereupon direeiedSj 
^ ^ apd gave judgment for the defendant 

Jur. 23. |udgm6nt was righ^ ; 

^ as there was no evidence of a sufficient 
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arul rooeipi of the ^e’onds within s. 17 ! wards rejects the goods on the gi’oiind that they 
’.f the StatLiteof Frauds to take the ease out of : are not equal to sample, and if i lie goods jauve 
Ntatuto ; aini (he def<>U(Lnit*s conduct had ! equal to sample the parc3}aser is lialhe. PfujGS. 
preehaled him fr(<m ivjeeting the goods as not JiofY/ff//. L. J., Q, B. 1>, D. *228; 

'‘qua! to sample. i/dd'.'/r/Z v. j/eem lis L. T. 841— 53 L. T. 12fi ; SB W, Ih 703—0. A. 


The plaintiff verbally agreed to sell to the; Eecognitiou of Pre-existing Contract.] 

deh-ndant trci/s growing iqKUi the plnintiif’s — The, defendant agreed to piuTdiasc from the 
land, *• to be got away as soon as pos>ible.'’ The ; plaintilfs goods exceeding Id/, in vaiiie lo be 
defemlant tiicreupoii eat d<ovn '^ome of tiie trees, delivered on Jnly 21, or'^tlie order to be can- 
iiid [oppi'd off the ^runips ano' }>ranohes. Tlie ' (iclled. The goods were not delivered on 
plaintiff afierwrads <'ountormande<l the sale, but July 21. and it was orally agreed that the 
the d^‘fei!ilant cut (lowTi the reinaiiiing trees ainl ' <iefe.!Hiant should take delfvery on August 8. 
carried timrn away : — Held, that as the trees were On rltat day the gootls were sent, and a receiving 
to }>e feilcil forthwith aftei- the agrcemieiit to buy note was handed fo the buyer. The latter looked 
tliein, the or>ntraet did not i-elate to an intei'est at the goods atid drew out a sainpie, aivl de- 
in land within s. 4 rff" the statute of frauds : that daring that it was not up to his sample refused 
the eorilract was for the sah‘ of goods, and that to take delivery Held, that there was evidence 
there luul been a suffi<‘,iei!t aceej>tauce and actual , upon which it could be biund that tlioie was an 
receipt to satbfy c 17 of the -tatutc of frauds, i acceptance within the meaning of suh-s. 3 *>f s, 4 
MamhuU v. ih'Gt-n. 47) L. J.. 0. F. 153 : 1 C. P, D. of the Sale of Hoods Act. lSil3. Ahlmti v. {rc/.sc//, 
35 ; 33 L. T. 404 ; 24 W. K. 175. j 64 L. J., Q. lb 587 : [1805] 2 Q. B, 117 ; 14 E. 

In order t<f >atisfy tlie statute, there must be ; 4.55 ,* 72 L. T. 581 : 43 W. lb 513 ; 514 J. p. 50(> 

both an a(X‘epr.anee of the goojls. or part of them, ! — 0, A. 

.and. an actual recei})r of thein. ('u.Hurli v. : 

Ihih'utmtt. I B. 8. 203 ; 3n L. J.. Q. B. 261 ; 7 , Goods already Delivered.] — Under a parol 

Jur. (x,8.) 542 : 4 L. T. 506 : 9 \\\ B. 735 . 1 contract for the sale of goods] within the statute 

But it is not necessary that the acceptance of j of frauds, made with a i»arty already in posses- 
t he goo<ls should follow or be c«>ntcmjK)raneotis sion of tlie goods, there may be a sufficient 
with the receipt of them ; an ac(!eptance prior to acceptance to satisfy the statute without a re- 
the receipt will suffice. Ih. delivery to tlie buyer. AAhin \\ JJiuijidth I Q. B. 

In ortler to satisfy the statute of frauds there | 302 : l" P. k D. 65<r ; 5 .Tiir. 317. 
must be an acceptance and actual receiiff of the,! Where D. liad been employed by E. to enter 
gofHls, oi' part of tliem, with tlie ceaiseiit of the ; tlie goods at the cnstoni-liouse, and. sell them 
vendor; and if before sich acceptance the vendor | for him, and agreed by parol to buy certain, 
resciiids the contract, the assignees of tlie buyer, ; portions of them from E.. and afterwWds .sohl 
in the case of his ban krufUcy, cannot claim tlieni. ! them, and sent in an acicomit of them to E. 
Bmith V. Hudmtu 6 B. tic 8. 431 : 34 L, J., Q. B. ; Field, that it was a question for the jury, whether 
145 ; 11 fjiir. (N.s.) 622; 12 L. 377; 13 W. Ft.; L). had accepted and resold the goods as pur- 
683. : chaser, and that jiarol evidence of such accept- 

F’here must be such an acceptance of goods as ; ance was admissible. Hk 
to show tliat the ];ersoii to whom they liave i 

been deliveretl lias received them under a : Intention in Accepting.]— Where, by one of 
contract of sale. Banuit v. Fudey. 11 L. T. the printed conditions in a catalogue of a sale 
107 ; 12 W. K, 748. ; by auctitm. the purchaser was to pay 30/. imr 

It is not necessary that the acceptance should : cent, upjoii being declared the highest buldei', 
lie on all the terms the contract of sale. Tom - 1 and the residue before the goods were removed ; 

V. BfaUjltt. 17 C. B. 698 ; 25 L. J., C, P. ' ami a. person attending such sale bid for a lot, 
S5 : 2 Jur. (x.'s.) 354 ; 4 W. P. 299. rand, having been declared the highest bidder, 

The bare acceptance of the goods by the vendee the article was imme<liately <le]ivered to him; 
as owner is sufficient, although the vemdee, i mine- but in a few minutes afterwards lie returned it, 
diately after accepting them, states that he does stathjg that he ha<l been mistaken in the price, 

.-o on' terms different from those on wliich the and refused to take It, and no part or the price 
vendor <lelivcre<l them. Ih. for which it was knocked down having been 

The acceiitance must be by some act or conduct ]jaid Field, that it was atpicstiou of fact for 
on the part of the buyer indicating an intention the jury, whether there had been such a delivery 
to retain the goo.hs : or such as reasonably would by the seller and acceptance of the article by the 
lead the seller to think they arc accepted, and buyer, as would take the case out of the stature, 
this rnav be bv retention of them for such a so as to show that it was the intention of both 
time as reasonably might, lead to that conclusion, parties to be bound by the sale, no <lcposit upon 
V. Brntifex, 3 F. & F. 739. the in*ice leaving been made by the vendee, 
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tUe first seller. The ilefericlant had not given ■ <l,id not take the carriage away a suffix 

the ])laintiff a delivery order, nor had he de- cieiit accL'ptance to satisfy the Statute of Fra lah. 
inainied one ; — Held, that F. had the residue of WrUjht v. Perrlcah S 1;. J.. (y B. 258. 

the hop^ in his i)ossessioii as agent to the plain-, .. 

tiih and that the defendant was not liable to the j . , of Fnrnifare to Tenant.]— 2 V., heiug 

pliiintifi: for the non-delivery of them. Wood v. . himself yearly tenant (.»i a house to i»., iindeilet 
Taitftfdl <> Q. B 2:-14. " i house and turnitiire at a weekly rent to t, . 

’ ’ ' " ‘ , A. being desirous of getting rid of his tenancy at 

Goods left with Vendor as Pledge for Price.]— Hie end of tlie current year, ofiered to sell tht^ 
Teas 'arc sold, to be paid for at appointed days, ' Hiniiture to Ck tor nO/., which thought too 
the sales being inaile acef>rdiug’ to the custom of much, but vcrbaliy agreed to have it valued, 
the trade, wiiercliy the goods, when sold, are ^^^al to pay so much as it should lie touiid voirli. 
left as pledge for full payment with the vendor, on B. s agreeing to accept liiin as his tenant, 111 - 
wlio in case of non-payment is at liberty to re- ' *^tcad ot A. Ihe furniture was valued at SO/.. 

sell, and charge the loss to the original purchaser. : 'Hiicli C. refuseil to give, but offered the .>0/. 

The purchase-money is not paid at the appointed Before tlie expiration ot the year, an ageijt or A. 

time ; the purchaser becomes bankrupt, and the ' the key out of the door and gjive it to C .. 
vendor, having sold [lart of the teas befoio the I falling liiin that be must settle with A. himseli 
fiat and the rest afterwards, gives the estate ' about the furniture ; B. refused to accepit 0. as 
credit for the chw' proceeds of the sales:— Held, his tenant, and he continued to occupy the 
that although there was no delivery of the goods, house and iise the furniture as before, but con- 
the original sale was a lunding contract within tiiuiallj' giving notice to A. to take away the 
the Statute of Frauds, and that the vendors were furniture, which he refused to do ; and after the 
entitled to prove for the residue of the purchase- lajise oi three months, C. sent it to a brokers : 
money unsatisfied by the sale. JIofut.Ex jMote, Held, that there was no evidence of an accept- 
Tofe, In ?v'. 2 Moiit. 13. &: D. 170, And s'cc 1 ance by C. of the furniture under a contract of 
Mont. D. k T3. 282. sale, to satisfy the Statute of Frauds. Lilly tcli if 0 

On the question whether there has been a v. 1 5 M. & W. 285. 

delivery and an acceptance of goods, the existence see coses, infra, col. 4B2. 

of a Hen is a circumstance to be considered by ... .l t i j* i j. i ^ 

the I'lirv, but is not a pei-fect test of acceptance. Agistment,] The defendant verbally a,gree( 
w4/a\. Pmh-al. 8 L. J., Q. B. 258. catt e then m hi^ 

, J -s. field. After the bargain was concluded, the de- 

User by Veadee.]-A. atn-eed to purchase of ' 1'°’^ m Ids pocket for his cheque-book, 

B. a carriage, .lion standing iu the shop of b.. j to paj^or the cattle. but 

A. at the sa?ue time desiring that certain altera: ' P""' '*• *1“ P “’/f 

tioiis might be ina.le in it. IV alterations | ^ ^ ■ Ti 

having b^cn ma<lo, the eairiage was, at A.'s re- ! I 

quest, placed in the back shop. On Saturday. ' .jlV: 

t he ]'4th November. A. caUcal at the shop, arid pndant should teed them with the plaint iff . s 
requested B. to hire a l.oi-se and a man for ^ay, which was accordingly done :-Hey, that 
lu4,an.l to send the carriage to his house on the ovtdenoe of an accejtence o the 

following day, in order that he might take a | ^ ^ 

drive in it, A. having previously intimated his | ' .. i 112 . a ^ 

intention to take the carriage out a few times, ! ^ 'I ’T/* between A. and 

in order that, as he was going to take it abroad, i A. should sell B. a maie and a foal, and 

it might pas.s the customdiouso as a second-hand ^ “,"7 pP«fO’ fpP ‘'• 

can’iago. The carriage was accordingly sent to | “Pi “P" ’ IP 1 

and ut«l bv A. on the .Saturday, A. paying for 1“'°’ ^‘«“P ““pped a mare ami a foal belonging 
the hire of the home and man A. Afterwards *? consideration ot all this, B. 

refused to take or par for the carriage :-Held, away A. s mare and foal on the (Uiy 

tliat there was a infficient acceptaiTee of tlm i *‘Pk "f 

carnage by A. before Sunday, the 15th Kovem- i mare and toaL 

ber, to entitle B. to recover upon a count for P*’*! p contiaot uithm t.io I'tb section of the 

goods bargained and sold. Bemmonty. Brnwet-L ^ being m 

r> C. B. 801 ^ writing, no point having been made at the trial 

liefondant having agreed to buy a carriage of 5- ^ 

plaintiffs, came after it was finished to the l . 2o{ ; 

plaintiffs^ maimfactoiy, bringing with her a Setting apart for Vendee.]— A vendee agreed 
cover for the hind seat, and a set of trace.s, verbally at a public market with the agent of 
which the carriage had been previously made to the vendor to purchase twelve bushels of tai-es, 
fit. One of the plaintiffs said the carnage was constituting part of a larger quantity in bulk,, 
complete. Defendant got into it and said it was then in the possession of the vendor, and thev' 
a very nice one. She then^ desired plaintiffs to were to remain with him till called for. Tlie 
order post-horses to take it home, stating that agent afterwards measured the quantity of 
she would call at half -past fou.r in the afternoon ; twelve bushels, and set them apart for the 
she awled that she had brought a cover to put vendee, but no memoi’andum in 'writing waw 
over the hind seat and directed it should be put made, nor was anything paid by way of earnest,. 
OY^twieedoubled.' The cover was accordingly or sample given Held, that this did nor 
put pver the seat her pre^enqe ahd,%reeably amount to an acceptance by the vendee, so a.*- to- 
to her directions. The arternoon feng wet, at take the agreement out of the statute. ‘ IIOIV 0 

,, ' 'h '1 ' ' '' ' 

^he would , 

home that evening. Defendant afferwjgd-ds re; Goods on Land of Third Party.] — A. sold to B. 
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of at an entire prirc;, ninlerraldiig’ to deliver veying goods by water from Bristol to Mereford, 
it to B, before a certain day, iipr.ii request, B. ' On tlie 23rd xltpril the niachincry was so titr- 
engaging pi take it away on or before that < lay ; warded, a?al on the 2oth an invoice was sent. 


(\ having (ji-evKuisIy acknowledged the hay to 
jx‘ tht' property of A., anil consented that it 
shouhl remain on the premises until that day. 
A. gave an nr<!er to V. to ]K'*nnit Ih to remove 
the hay, wiiieh V. refii.sed to do : — Held, a suffi- 
cient delivery at the hay as between A. atal B 


with a letter of advice, by the post, atala printed 
notice that the goods were supplied at three 
months' credit. On the arrival of the machinery 
at Hereford, it was put into a warehousii nf F... 
and W. was informed of that fact. Six or seven 
months after, W. told the warehousenmn that hr* 


Salfrr v. H cc/V//D/.se 2 Man. k U. bfiU : 3 Seott, j did not intend to take the machinery, and it was 


(X.lt.) np ; lU L. J., 0. P. I4:>. 

On Agreement to Eeturn.] — The plaintiff en- 
tered into a ]jarol agreemenf to sell to the de- 
fendant a mare foi' 2<i/., subject to the condition, 
that, if it shoukl prove to be in foal, ho slioukl, 
on receiving 12/. tVom the piaintiff'. ref urn it on 
request. The ])Iaintitf <ieiivered the mare and 
received 20/. CJn its proving to be in foal, he 
tendered tlie defendant 12/.. and requested him 
to return the mare, which lie refused to do : — 
Held, that the contract to return it cm payment 
of 12/. was not a distinct contract of sale, but 
one of the condifioiis of the original sale to the 


taken back to Bristol : — Held, that there was 
evidence of an acceptance sufficient t«.) satisfy 
tlie statute. Jhishd v. Wheday. L> Q. B. 143, n. ; 
•s Jur, .“>32. B. V., Jhdott v. 71hbdL 15 Q, B. 
428 ; 11) L. J., Q. B. 382 ; 14 Jur. mi 

Packing hy Vendee.] — Tlie defendanr, 

having bargaine.i with the plaintiff for the pur- 
chase of wool from the plaintiff-’ at n cerfain price, 
removed it to a warehouse used by tlie defendant 
for that purpose, but Ijelongiiig to a. third party : 
there the wool was weighed and packed in 
sheeting of the defendant’s. The course of 
dcaliiig was, that the wool remained on these 


defendant, and that the deliverv of the mare to i pi’emises till paid for. The wool was not re- 
the defendant took the whole* agreement out of moved or paid for Held, that there was not a 
the statute, so as to enable the'plaintiff to sue ! delivery aiid acceptance of the goods to 


for the refusal to return it, UlUtams v, Bt/r- 
f/exs, 10 A. cS: E. 41)0 ; 2 P. & I). 422 ; 8 L. J., 
Q. B. 280. 

Order to 'Wharfinger.] — A written order given 
by the seller of goods to the buyer, directing the 
person in whose care the goods are to <ieiiver 
them, is a sufficient delivery within tlie Stature 
of Frauds. Searh; v. 7t>crc.s', 2 Es[). 5P8, 

Where goods above the value of If)/., lying in 
the London Docks, sold without any 

written contract, and a delivery order given to 
the buyer : — Held, that the buyer's acceptance 
of tlie delivery order was not an actual accept- 
ance of the goods, sii as to take the case out of 
the »Stntute of Frauds. J^enttdl v. Bunt, 5 1). Lklh 
284 ; 8 B. .V; C. 428 : B. M. 107 ; 8 L. J.. (o..s.) 
K. B. 42 ; 27 E. B. 801. 

Acceptance of W arrant. ] — The < lefendant ver- 
bally ordered goods of the plaintiff’s agent in 
Lorn Ion, the price of which was 15/, The goods 
were accordingly sent from abroad to the agent, 
Avho warehoused them with a wharfinger, amt 
received from him a warrant, by which the 
goods were made deliverable to the agent or his 
assiguee.s liy endorsement, on payment of rent 
and charges from a certain day. This warrant 
the agent indorsed to and sent to the defendant 


ground an action for goods sold and delivered, 
though the seller i-etained a speciai interest in 
them (not properly a lien) in respect of the 
understood engagement not to remove them til! 
pah 1 for. Boddvtjv. Vayletf, 12 A. k E. 082; 4 
P. cM D. 44S. 

Delivery to Carriers.] — Goods were delivered 
the vendor, in Cornwall, on board a sl'iij.) not 
narned by the purchaser, and a bill of lading was 
signed by the captain, making them deliverable 
to carriers at Liverpool, named by the pur- 
chaser, for the I'lnrpuse of receiving and for- 
warding the goods to him in Staffordshire. A 
copy of the bill iff lading was sent to the earricis 
at Liverpool, and on the 25,th A}>ril the pur- 
chaser received notice of the shipment of the 
goods, and did not repudiate the contract before 
the <>th May, when he received infonnatum from 
the vendor that the ship and the goods were lost 
before they reached Xfiverpool : — Held, that there 
was no evidence of an acceptance and actual re- 
ceipt of the goods by the purchaser, MyyedUh 
V. Mdffh, 2 EL & Bl. 864 ; 22 L. J., Q. B. 4ol : 
17 Jur. 649 ; 1 W. B. 368. 

The defendant, a builder at Wallingford, gave 
the plaintiff, a timber merclumt in London, a 
verbal oi’der for timber, directing it to be sent U* 
the Paddington Station of the Great Western 


the defendant kept the warrant for ten months, i Baihvay, to be forwarded to him at M allingford 
and was repeatedly applied to for the charges ^ the practice between the partp on 

anil the price ot the goods, which he did not ' l«.tween them. I he timber 



pay, nor tUd he return the warrant, but said he 
had sent it to his solicitor, and meant to defend 
the action as he hatl not ordered the goods, anti 
the goods woukl remain at present in bond : — 
.Held, that although there was sufficient evi- 
dence of the acceptance of the goods, if they 
bad been delivered to the defendant, there was 
' no evidence of the receipt ot the goods, sufficient 
to satisfy the Statute of Frauds. Fa rim v. 
Mmw, 16 M. & W. ,119 ; 16 L. J., Tlx 78. 

Delivery to Warehouse of Third Party.]-— On 
the 19th March, 1842, W., a miller, residing near 
Hereford, gave a }>arol order to A., a manufac- 


previous dealings between them. The timber 
was accordingly sent, and arrived at the Wal- 
lingford statiojii on the 19th April, and the 
defendant was informed by the railway clerk of 
its arrival, upon which he vSaid he would not 
take it. An invoice w’as sent a few days after, 
which the defendant received aiul kept, witiiout 
making any communication to the plaintiff him- 
self until the 28th May, when he informerl the 
plaintiff that he declined taking the timter : — 
Helil, that although there might be a scintilla 
of evidence for the jury of an acceptance of the 
timber, ;yet that there was not sufficient to war- 
rant them in finding that there was such an 
aceeptance» and the court sCt'a^tde a verdict 
found for the plaintiff, as not warranted by the 

-w ' ‘ 33*A w-oi "I 4L TIC llr W * 


- to be; forwarded , by theq;:Har0&rd:pvidenee* . M. k W.277 f 
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Whore a paviy hi England refuses to accept i dant, and were, by <it‘feiHiaiit'.s order, delivered 
goods which he lias agreed to buy abroad, the on a certain ship, together with other goods of 
ciolivery of them abroad, on board a ship char- the defendant, wliicli had been forwarded ly 
tered hy him, is not a sufficient delivery to defeiKiant to plaintiffs. The lull of lading was 
r(mder a memorandum of the bargain in writing made out according to defendant’s directions, and 
unnecessary. Arrhaf v. Lrtij^ lo’ Bing. 37(5 ; 4 delh’ered to him. After more than a year defen- 
Al. it Sc. 217 ; H L. J., C. Ih PS. ; dant returned the bill of lading to plaintiffs, ami 

The defendant, an Irish tradesman, gave a | informed them that the goods were lost, requed- 
verbal order fur goods to the plaintiff, who car- i ing tJicm at the same time to see after them, 
ried cm business in England, and the goods weieiand stating his opinion that the master was 
sent by tlic route agreed upon by the parties. ! liable : — Held, in an action to recover the price 
I'he invoice was forwarded at the same time, but ’ of the goods tliat there was liere sufficient evi- 
was immediately returned bv the defendant, | deuce to warrant t lie jury in finding that there 
witli a letter stating that it did not con*espon<l liad been an actual i*eceipt and acceptamie ’witli- 
with the agreement, and notifying his refusal to ! in s. 17, of the Statute of Frauds, ('urria v. 
talvC the goods : — Held, that there was no evi- ' Andenton. 2 Kl. A*; El. T^\)2 : 2P L. J., Q. B. 87 ; h 
deuce C)f any receipt and acceptance of the goods Jur. (k.S.) 442 ; 8 W. 11. 274. 
by the defendant, and that an action against 

Jiirn for the price could not be maintained. I To Artificer,] — A. agreed to buy some articles 
Jloptmi v. M^f'arth'fp 10 L. II., Ir. 200. I of plate of B.,w'ho was to get A.’s arms engraved 

Where goods were ordered by jiarol by a j on them, and to pay for the engraving Held, 
country dealer (ff a London wholesale house, I that a delivery to the engraver for that purpose 
and the latter delivered them at a wharf to be j was not- a delivery to A., so as to defeat B.*s 
forwanied to their place of destination by sea, | right of stopping tlie gno<ls in transitu, the price 
and the ship in which they were sent was lost, j of the goods' not being paid by A. Owemo}i\. 
and the goods were never received in the Morstu 7 Term Hep. 04. 
countiy : — Held, that the acceptance of the 

goods by the wharfinger was not such an accept- Delivery at Inn named by Buyer,] — A. bought 
anee as would satisfy the words of the 17th | of B, a cwt. of eh'>ver seed, to be delivered at 
se<jtion of the statute, which, to make him the Plough Inn, Banbury, on the 27th April, 
liable in the absence of a written cojiti-act, re- The seed was delivered on the 27th to one of the 
<|uires an acceptance by the party himself, servants of the Plough Inn, at which A. was in 
JfdMon r. Aruiftage^ 1 D. & 11. 128 ; a B. ha Aid. the habit of putting up. and there remained till 
7)57 ; 24 K. E. 478. the 13tii May, when lie refused to take it : — Held, 

The <]cfendaTit verball}" ordered goods of the that as the place where the seed was delivered 
value of more than 10/. to be sent to him at was a jjiace appointed by the buyer, and was 
Lancaster from London by the plaintiff, and inoreover tlie inn at which he generally put up, 
dirGcto<l that the goods should be sent by sea this was such an acceptance as would satisfy 
from G.’s wharf. The plaintiff sent the goods to | the words of the statute. Han ts y. Mattlietes, 
G.’s wharf; whence the wharfinger sent them | 3 Jur. 1102. 

})y a ship selected by himself for Livej’jjool : but 

the cargo was lost by the ship being wrecked; Assent to Appropriation.] — The defendant, 
an invoice wa.s sent by the plaintiff to the who had ordered a ruaeliine to be made, without 
defendant, which he never received: — Held, any agreement as to jmice, paid money on account 
that the defendant did not accept, and actually when he saw it was comjdcte ; admitted it -was 
receive, the goods within the meaning of the made to order ; and requested the maker to send 
statute. .Hart v. Jhtsli, EL Bl. & EL 404; 27 it home, but refused to pay the price demanded 
L. J., Q. B. 271 ; 4 Jur. (N.s.) (>33. by him. The maker refused to deliver the 

mac] line without receiving the full amount ; for 
Conduct of Consignee — Evidence of Assent.] — which he ordered his attorney to jiroceed, wheii 
A written contract was entered into for the thedefeiidant said he would endeavour to arrange, 
purchase of 2h0 or ,300 tons of coals, to be sent if they would give him time : — Held, a sufficient 
by the Navigation or other vessel. The vendor acceptance to entitle the maker to sue for goo{ls 
residing at Biockt on-on -Tees, on the 31st Be- bargained and sold. EUwtf v. 10 Bing, 

ceniber, 1838, shipped 127 tons of coals by the ol2 ; 4 M. «!c Be. 380 ; 3 L. J., C. P. 182. 

George and Heniy, and oxjt that day wrote to 

the vendee at Southampton to state what he hjd ^<,ts of Ownership by Purchaser. 

fone, and that he should draw on him for the .t- 

imount. The George and Henry was sunk at Be-sale — When Sufficient.] — After a bargain 

lea on the 6th January, 1839, which fact the j and sale of a stack of hay between the parties on 
vendor, on the 10th January, communicated to I the spot, evidence that the vendee actually sold 
:he vendee. The vendor’s bill was not presented part of it to another person, by whom, though 
0 the vendee until after he knew of the loss, against the vendee’s approl>ation, it w^as taken 
Old he then refused to accept it, but he did not away, is sufficient to w^arrant the jury in finding 
>y any other act repudiate the contract as per- ; a delivery to and acceptance by the vendee, 
brmed by the vendor ; — Held, that this his Chaplin v. Rogers, 1 East, 192 : 6 R. R. 249. 
ilence, after receiving the vendor’s statement A., by parol, sold to B. the timber of certain 
€ the mode in which he had performed the con- growing trees at a price exceeding 10/. ; B. gave 
ract,. operated either as an admission by him directions for cutting the trees, and offered to 
hat the contmet was duly performed, or as sell the butts to 0. A., by letter, required B. to 
yidence of acceptance of the, Sul^stitUted per»- pay for the timber. . B., by letter, answered that 
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inodi tiiej’O was iinthinij to sliow that the them weighed, eoriipare<l each pocket with fhe 
}>urcliaser had divoted lilmseif of ids right to sample, and adjusted allowances on some 
■ ibjcct ro tin* quality oi tfie goods, or that tlie , he objected to : — -Hehl, that this was a snttielent 
■-eller had lost his lien for the }a*iee. Smith v. acceptance. Simmottila w Jfnmhlt\ Q. V*. 

.Sf/rmriH, d B. k €. otd ; 4 M. k ilv. doo ; 7 L. J. ! 27)8 ; 1 N, K. 27 ; 9 L. T. lt»8. 

(O.s.) K. B. 29«. 

The ijiairititiV. mer<-h;uits at Dieppe, sold to i he ' Marking the Article.]— H the piirehase.r of 
<iefendaiit. a meridiaiit at A^hisheaeji, a quantity ' goods at tlie rime of tlie sale writes his moiie 
•of tiilo^ake. winch was (hilivered to liiia there in upon a particular article, with the intent, of 
Deeend)er. 1841. The defendant e<>nceiviTjg that showing that he has purchased it. a.nd appro- 
liie‘ cargo did not answer the sample, landed a ; printed it", to his own use, it is enough to take the 

portion of it tdr the puritose of oxaruinatitm. and sale, as to tlie article written upoi!, out of the 

-^nlM'quently hmd(-d tlu* wlioU*. '•toi’ed it in a , Statute of Finuds, but not as to otlier articles 
imhiic warehouse, and wrote to the plaintiffs, in- : bought at the sanie time. I[o(hjHi\n v. Le Birt^ 
forming thou that it lay tliere at t heir risk aiul 1 Canip. 23;h 

co'Ts : arul requii’ing them to take it back, which : Where a person solcctetl various articles in a 
they refused to do. After some corre-^pondenee, . tradesman’s shop, some of whic,li ])c m.arked 
tlse defendant, in IMay. 1842. gave the |.thiintilfs j with a pencil, and others were cut from piece 
notice that the cargo was lying at the warehouse ' goods, and laid aside for him (the whole amount- 
at their dispo>al ; and that, if no (lire(.*tions were ' ing to more than 10/.), and be desiicd them ro 
given by them, it would be sold, and the })ro- * be sent to his house; and wJien seiit he refused 
ceeds applied in ]iart payment of the defendant’s I to take them : — Held, that there was no accept- 
damages. Tlie plaintiffs answered, that they ' arice. liaJdpu y. Pta'hpr, '6 D. IT 220 ; 2 B. 
•considered the tj’ansaction at an end, and de- | C, ; 1 L.’ .1. (O.s.) K. B. 229 ; 2G lb lb 2h0. 
manded payment of the price. The defendant; Where a person agreeii by parol to pay a cer- 

I hereupon offered the cargo for sale in his own tain price Inr sevenii pipes of wine, anti the 
name; and, in .July, sold it, in his own name, to ; seller’s clerk cut off tlie spills and marked the 
.a 1 bird party: — Held, that these facts sufficiently purchaser's initials on the casks in the presence 
•showed an aceej)tance of the goods by the defen- of both parties Hehl, to amount to a delivery, 
dant, after which he could not treat the contract ; Andemon v. 1 Camp. 237), n. 

as rescinded, and that he was not to be con- | The marking by the vemlor of casks of wine, 
'sidered an agent of the plaintiffs from necessity, : lying in the docks, with the initials of tlie pur- 
to dispose of the goods. Chapman v. J/ur/uw, ; chaser at liis request, and in bis })resence, the 

II M. i!c W. 534 ; 12 L. J., Kx, 292. I terms of payment not having l)een settled at the 

I time, and consequently tlse contract not being 
— — Without Inspecting.] — Tlie defendant ; complete, is not an acceptance. Pnmtor 
. purchased wheat of the plaintiff by sample, and : 2 Car. cC lb 532 ; 31 R. R. (193. 

•liirectetl that the bulk should be delivered on : 

Hie next rnondng by a carrier named by himself, | Package by Purchaser.] — Goods \vcre sold for 
who was to convey it to tlie maj'ket town of W., i ready money, and partkeil up at the sellei’'s house 
.and tlie defendant himself took tlie sample away i in boxes furnish, ed by the purchaser, wlm saw 
W’ith him. On the following morning the bulk ; the packing, and re]uestc<l the seller to kee]> 
was delivered to the carrier, and the defendant ! them for him till he could call, pay for, and 
resold it at W. on that day by the same sample, i take them away : — Held, that, on a count for 
The carrier conveyed the wheat by order of the ; goods sold and delivered, the plaintiff w'as 
-defendant, who ha<l never seen it, to the .sub- . rightly non-suited. I^oidtr.r v. Aanoff, 3 Tyr, 
vendee, wiio rejected it as not eorrespomling 2(>7 ; 1 0. <k M, 333 : 2 L. J., Ex. 97. 
with the sample, and the defendant, on notice of ; Jf A. agrees to sell goods to lb, who pa.Ts a 
thi,s. repudiateil his contract wutii the plaintiff ' certain sum of moneyas earnest, and the goods 
on the same ground : — Held, that there was evi- are paekc«l in cloths furnished by lb, ami de- 
-dence to warrant a jury in ffncliug an acceiitance , posited in a building belonging to A, till B, 
and actual receipt by the defendant, v. ■ shall send for them; but, A. declares at the 

Tihhdt, ]“> Q. B. 428*; 19 L. J. Q, B. 382 ; 14 dur. same time that they shall not be carried away 
.1)09, i till he is jiaid : this is not a delivery to B. 

i fJoadall v, SkeltoH, 2 H. Bl. 310 ; 3 R. ll 379. 

, Above £10-^Ver1)aI Agreement — Subsequent j 

.loan to Seller.]— The plaintiff sold a horse to- Delivery to Packer.]— Where goods are 

the deferulant, by verbal agreement, for a sum i delivered to the vendee’s packer, to be for- 
above 10/. The bargain was for immediate deli- i warded to any part the latter may appoint, and 
very, but the plaintiff requcste<l the defendant j they are opcnetl, and examined by his 
to lend tlie horse to him, and, by the defeudant’s ! agent, the delivery is complete. Zm/.y v. Wright, 
■consent, the plaintiff kept the horse. After- . 3 Bos. k P. 320 ; 4 Esp. 243 ; 7 11. R, 779. 

■waixls the defendant refused to take the horse. ! The defendant having bargained with the 
Ihe jury, on tiie (juestion being put to them, plaintiff for the purchase of \vool from the 
•fouiid that the bargain wa.s complete before the j at a certain price, removed it to a 

.arrangement as to the loan took place Held, j warehouse used by the <lefend«ant for that pur- 
' that there was an acceptance of the horse by the i pose, but belonging to a third party ; there the 
, *iiefendant within the exception of s. 17 of the wool was w^eigliecl and packed in sheeting of 
Statute of Frauds. Jlarvln v. Wallace, 6 Ki, the defendaiif^. . The course of dealing was 
k Bl. 726 ; 25 L, J., C^. B. 369 ; 2 Jur. (N.s.) 689; that the wool remained on their premises till 
R. (511, paid for. The •wool was not removed nor paid 

A,.' for :',*^--“'Held 5 .that- 'there': was not a sufficient 

Weighing*]— Hops were sold by sample; and delivery and acceptance of the goods to satisfy 
"before prompt-day the buy ei^’s foreman' attended, the statute, though the, seller .retained a special 
' ;‘4t' the’ ^warehouse of -the seller’s factors toi,' see ’'In^-erest^in them (net properly a |.ien) in respect 
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of the iiriilerstootl erigajrement not to remove . sent." In tlie nfternoor 
them till paid for. iinddmj w Varlmj^ 12 tlitliculries, and on Moi 
A. & E. r>32 ; I 1*. & D. 448. ■ pavnieiit. On Monday 1 


The pri'iperty of goods bought by an agent for 
the vendee, (lelivered by him to the vendee's 
packer, in ^vhose hands tliej" ai’e attadied by the 
vendee's creditnrs, revests in the vendor, so as 
to avoid the attaehiiient, by the vendee having 
countermanded the purchase by letter to Ids 
agent tlated befoi*e such delivery, tiiongh not re- 
ceived till aftorwai'ds : the veinlor assenting to 
take back tlie goods. v. Field. r> Term 

Hep. 211 ; 2 R. ll. 56S. 

B. & C'o, verbally agreed to purchase of A. 
four sacks of cotton waste, then in his ware- 
house. at l.v. \)d. per ])Oinid. B. k Co. sent their 
packer and sacks, and their cart, to remove it. 
The packer packed the waste into eighty-one 
.sacks, twenty-f)ne of which were weighed, and 
taken in B. & Co.’s cart to their premises, with a 
<lelivery order, stating the weight : the I’emainder 
was not weighed. On the same day they re- 
turned the twenty-one sacks to A., alleging tliat 
the waste was of infei’ior quality, and he re- 
placed them in his warehouse : — Held, that there 
was evidence of an acceptance and actual re- 
ceipt of |,)art of the goods. Kenhaio v. Off den, 
8 K. iV; C. 717 ; 8-4 L. J., Ex. 159 : 11 Jur. (N.s.) 
(J42 ; 12 L. T. 573 ; 18 W. B, 755. 
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plakitlfl's possession lititil lie was lit to be sent sider on ibis evklence whether clefejif.lant had 
rf> .erO'S. At the end of tweiDT-two days the treated the engine as his, and dealt with it 
horse was, by rlie defeudanrs <lireetioiis, sent to such. Batnea v.Jertuhs\ 7 Car. is: l\ 
graze at Kirupfon Park, and t’nere entered in the 

plaintitf> 3iairie :--~-H(d<L that there was no de- Exaniiaation.]— The defendant verbally agrees ! 

livery to (.)r acceptjiuee of the horse by the defeii- to buy some sheep, which he selected Irom the 
dant. fhr/cr v. 7h/ov.sv///d. I D. ic Ih hlo ; 5 plaintiffs iiock, ajid directed them to be seat t*. 
Ih <k Al<l. tSoo ; 24 Ih Pi. ! a held of his. which was accordingly d^aic. 'J’W'» 

The defeiulant verbally agreed to purchase of j days afterwards he scut his man to remove the 
the plaijitiil; a hmse. before there had been an j slieep from the field to his farm, which wa-^ some- 
act ual delivery, the plaintiff requested the de- ' miles distant, anti, on their arrival, he counted 
fendant to lend it to liim for a short time, as them over, and said, "It is all right — Held, 
he had to take two or tlnw journeys : t]ie<jefeii- that this was evidence of his acceptance of the 
dant assented, and the horse remained with the sheep, so as to satisfy the statute, notwithstand- 
plaintiff for a foidnight, during which time he' iiig he afterwards repudiated the piircliase. an<l 
went Three journeys, and was then sent to the ' sent the .shee[> back to the plaintiff. Ah////de;%s- v. 
defendant, who refused to receive it. The jury ' 4 Kx. ; IS L. Kx. 374, 

foinid that the defendant, as owner of the horse, 

gave the plaintiff* permission to keep it : — Hehl, ' Unpacking.] — Where goods have been rsent on 

that there was evirlence of an aeceptnriee and a contract for sale, ami the jury finds they did 

receipt of the horse to satisfy the Statute of not corresjiond witli the sample contracted for; 
Frauds. Mavrhn v. Wi!ll((ct\ 0 Kl. k: Bl. 726 : — Semble, that the mere unpacking of them by 
27) L. d„ Q. B. 36h ; 2 Jur. (x.s.) 68P. the vendee will not. under any ciroumstanees. 

A. agreed to purchase a horse from B. for ready amount to an acceptance. Ciirtts v. Fatfli, 
mone.y, and to fetch him away on a given day. Q. B. Ill ; 16 L. J., Q. B. lil'.h 

Two (lays before that day A. rode the hor.se, ' Alitor, if tire g(.)ods are kept by the vendt‘e an 

and gave directions as to his exercise and future unreasonable time. Ih. 

treatment, kc.. but requested that lie might re- 1 The plaijdiff sent twenty .sacks of seed to tin; 
main in B.’s possession fur a furtlier time, at the ' defendants in part performance of a verbareon- 
expiratiori of which lie [iromised to fetch him , tract for the sale of seed to tiie value of more 
away and pay the pi'ice ; to which B. assented. ' than 10 /. On the same day, one of the defen - 
The horse died before A. paid the price, or took dants informed the plaintiff that he had !ie.aril 
him awa.y Held, that there was no acceptance the seed had arrived out of condition. Tin; plain- 
of the horse, .so as to make the bargain executed tiff asserted it was in (mnditiou. immediately 
w'itiiin the statute. 'J(onpr.st \\ Biiztjandd. 3 afterwards, the defendants wrote to the iilalntiff.. 
B. k Aid. 6Sb ; 22 II. B. 526. rejecting the seed, and in one of tiie letters, in- 

formeil him tliat "the twenty sacks whieli you 
User of Carriage.] — A chariot was built to the authorizwl us to receive for you, and to lay our 
plaintiff’s order, and jiaid for by him; when , thin, in consequence of its being hot ami mouldy.'* 
tinished in other respects the plaintiff! ordered a ' would be returned. On the trial, the facts being 
front seat to be added; but the builder being proved Iw the plaintiff*, who gave evulenee tiiat 
slow in making this addition, the plaintiff sent' lie gave no authoiity to spread it out, and that 
for the chariot repeatedly, and the Imilder pm- the seed was not hot and niouhly. the judge 
mised to deliver it. The plaintiff* being after- i directed a nonsuit, with leave to enter a verdict 
wanls dissatisffed, ordered the chariot to be sold, | if there was any evidence of an acceptance and 
and while it was, according to the custom of the actual receipt of part of the goo<ls ; — Held, by 
trade, standing in the builder’s warehouse for. Lord Campbell, C.J., Erie and Cmnipton. jj. ; 
that purpose, the fraiit seat not having been , disseiitiente, Wightman, J. ; that there being 
added, the builder became a bankrupt, and his ; evidence to go to the jury that the seed was 
assignee seized tlie chariot : — Held, that the spread out thin neither because it was out of 
plaintiff had sufficient property to maintain ; condition, nor by the plaintiff’s authority, there 
trover, Carnithcrs v. Jhu/nc, 5 Bing, 270 : 2 AI, j was evidence that it was stiread out thin as an 
k F. 429 ; 7 Ij. J. (O.s.) C, F. 84 ; 30 II. K. 592. j act of acceptance ; and, therefore, tiie nonsuit 
The plaiiitiff* built a waggon for the defendant, was wTong. Bat the court thought the evidence- 
The latter employed a smith to affix tlicreon the too slight to jiustify them in entering a verdict 
iron work, and a tilt-maker to put on a till, for the plaintiff, and directed a new trial. 
The waggon remained in the posses.siou of the ; Pailier \\ }VuUL% 5 El. k Bl. 21 : 3 AV. 11. 417. 
plaintiff ; — Held, that the affixing of these articles j 

was not a .sufficient acceptance of the wmggon I Taking to Goods after Eepudiation.] — It was 
by the defendant to satisfy the statute. Mahefhj i verbally agreed, between the owner of goodvS and 
T. Slte 2 ) 2 }irrd . 3 M. k .Scott, 436 j Iff Bing. 99": I a person who was in posse.s.sio« of those goods as 
2 L. J., C. F. 181. See also Bvifumtmt v. his tenant, that the tenant might, if he pleased. 

(jeri, ante, col. 427. at the teraunation of his tenancy, purchase the 

goods for a sum exceeding 10/., but wms not to 
Inspection and Acknowledgment of Owner- ; take them till the money 'wa.s paid. At the ex- 
sMp.] — In an action for the price of a ff re-engine, > piration of the tenancy the buyer tendered the 
defendant pleaded the Statute of Frauds, and i price, but it was refused by the vemior, who- 
'plaintiff replied an acceptance. It appeared 1 denied the validity of the bargain. After this 
' that defendant, after the sale of the fire-engine ; the buyer proceededto takeaway the goods : the 
. to him, had taken a person to look at it, and had j vendor preventetr him, and took possession of 
mentioned parties who were likely to wmnt to ' them. In trover by the buyer against the vendor : 

another person defendant I —Held, that there was no evidence of an accept- 
yIA ^ '**1 Icndw that 1 am going to do it,’’ 'ajadj^nce.^and-'aetnalremipt to bind the bargain, as 

lyd ') third he said, I have a'eoncejffi Ih'-the ra;|'the;t!me whah. tfm buyer toohdo the goods the 

f 'fhat'.it vrm for the Jury 'to eoffr/paroh eonttact had been already disaffirmed by 






' A:;]:; vi:'-:--;. ’ 





SALE OF GOODS— Statute of SYaads 

V. Waltejkld, 6 El. & B1 


; otber hogslioads, and .requc-sted B. to fetch them 
I away, who ])romise(l to do so : — Held, that tlie 
I property in tlie sixteen hog.shends thereby passed 
I to B., that his acceptance of the four was a.u 
I acceptance of part of the twenty witliin the 
excepti<>n of the Staute of Frauds, and that A. 

I might recover the value of the whole from B. in 
I an action for goods bargained ami sold. Ilhulf* 
rZ/av/Fos-, i) .0. IF 293: h B. & C. 388: 5 
L. d. (o.S.) K. B. it>3 : 30 11. R. 303. 

Where goods to the value of 14U. were made 
pursuant to order, but continued, by desire of the 
I vendee, uiion the premises of the vendor, except- 
I ing' a part to the value of 21. I0.v. wliicli the 
i former took away : — Held, that there was no 
I delivery ami acceptance of the goods witliin the 
meaning of the statute. Thompaoti v. 

4 D. & it. 619 ; 3 B. ck C. 1 : 2 L. J, (O.S.) K. B. 
20S. 

Where Vendor’s duties not Determined.] — A. 
i contracted with B. to purchase of him the trunks 
i of <)ak ti'cc'^, rlieii felled and lying at Hadnock, 
about twenty miles from Chepstow. The course 
was, for A.’s agent to select and mark those por- 
tions which he intended to imrchase, and for B. 
to sever the tops and sidings, and float the trunks 
down the river Wye to A.’s wharf at Chepstow, 
and there deliver them. After a portion of the 
timber liad been delivered, and the whole paid 
for, B. became bankrupt, whereupon A. sent his 
men to B.’s premises at .Hadnock, and severed 
and carried away the marked portions of certain 
tree.s : — Hehl, that no property in the trees, or 
any portion of the trees, which liad not been 
delivered by B., passed to A. by the contract ; 
and that there was no deliveiy or acceptance : 
and, consequently, that tlie assignees of B. were 
entitled t<.) recover the value in trover. Acramatb 
V. Mon-ioc, 8 C. B. 449 ; 19 L. J., C. B. 57 ; 14 
Jur. 69. 

Custom to Detain.]— Where it is the custom to 
detain until certain disbursements are imid, a 


If a man bargains for the purchase of goods,and 
desires the vendor to keep them in his po.ssession 
for an especial purpose for the vendee, and the 
vendor aceepts the order, this is a sufficient 
.ilclivcry of the goods. Efmore v, StAnii% 1 Taunt. 
458; 10 11.11.578. 

Giving Security.] — Giving a promissory 

Diote, together with an agreement by the seller, 
to let the goods stay for a certain time on his 
jjremises, and an affirmation of the sale after- 
war.ls : — Held, to be a complete sale and delivery 
to the purcha.ser, so as to enable him to maintain 
trover against the seller. Athinsm v. Barnes^ 
j.oti:t, 325. 

c. Part Delivery, 
i. What is. 

Of Sample,] — If a sample is taken as a part of 
the bulk sold.it is a delivery within the statute. 
Tfdrrj* v. bW, Holt, N. P. 178. 

Even if done by the agent of the purcha.ser. 
Kiinitz V. Siu*np 5 Esp. 267 ; 8 11. R. 853. 

Where samples of siygar were produced at a 
sale by auction, and, after the biddings had 
elo.sed, the sainjiles were delivered to and ac- 


sam].>les. as jiart of the sugars purchased, took 
the case out of the statute. Ilhide y. White- 
Jioa,se, 7 East, 558 : 3 Smith, 528 ; 811. E. 676. 

So, where wool was sold for a bill at nine 
mouths, and weighed and sample taken, and 
‘Several bags delive]*ed, but no bill was drawn : — 
Held, that the delivery was complete. Green v. 
Jlauikorne. 1 Stark. 447 ; IS E. E. 805. 

A. gave B. a written order for ten firkins of 
liuttor, which were to be sent to A. by a par- 
ticular carrier ; B. sent by that carrier twelve 
rfirkins iustea<lof ten ; A. refused to receive more 
tlian ten fiikiiis, and as the carrier would not 
deliver less than the whole he refused to take the 
butter at all : he, however, drew a sample from 
<one of the firkins : — Held, that there had been 
neither an actual nor a constructive delivery of 
the butter to A., and consequently ]io accept- 
ance by him, so as to satisfy the statute of j 
frauds, Gorman v. Bocldtp 2 Car. K. 145. j 

Wliere goods are sold by sample, the handing i 
over the samples to the buyer does not, in the | 
absence of evidence of a usage or a custom to i 
llie contrary, amount to a delivery and accept- ' 
Alice of a part of the thing sold, so as to | 
take the ease out of s. 17 of the statute of j 
frauds ; but it is otherwise where the buyer i 
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carried aiaifiier pari nf the iielf'i* aiitl the | canicfl awaY part of tlieni withoui iiiakiiie’ 
putatno There eiapTiuI oar of tiieni in heaps, or | pajineiit, and reftiKKl to do so nriTil tlse to- 
eiaiiiped on the ,iiTon?td. i)!innpMliCcligghi|^ one ' niaiiider had )>eeTi delivered : — Heid, tJtat ilu- 
sackful of the p{>tatoes was. by the buyer’s an- executors of the vendor, having iViiled to esta’ohkh 
tliority. taken by one of tiie men employed, and a count on the special contract, might recover 
T’ojisumed by bini for food. Ikifore the whole the value of the trees taken by the debmdanf 
was dug. the stdler refused to complete his eon- 1 under a count for goods sold .'uni dclivi-rcd, a> 
tract, nr to permit the I'C'^idne of the potatoes to the latter by such raking itad dbatlinned the- 
be dug, or tho'.i* which had been dug to be re- ' entirety of the contract. Jh'tujij v. ('olr,\Ms\\ni\\\ 
moved from Ids tieh! :--Held, that Ihere was 114. 

evidern-e <tf a paid (h.-livery and acceptance. - Ik agreed to siipjdy W. with straw, to be dt/- 
V. I/t/fl'iitjt. L. T. ■ livered at his ]»remises, at the rate of three loud.- 

I’heplaiiititi: ."old a hogshead of <‘ider to the ' in a fortnight, during a specitied time: and W. 
defendant Iw sam})]c as being good firauglit - agreed to pay It. 8;iv. per load for each load (U' 
cider. .After t lie arrival of t lie cask the «iefendant, strawso ilelivei-ed on his premises” during tln^ 
<m the 2Nr i\Iay, wrote to the plaintitf : '‘The above period. After the straw had been supplied 
<‘ider differs from the sample, and the little* 1 - for some time, AV. refused t«> pay for the last 
iiave sold has been complained of in every in- load delivered, and insisted on always ke(‘ping: 
stance; should this continiai 1 shall be obliged , one payment in arrear Hekl, that. nc<*nr<ling 
to return it.” The jdaintilf in trying to sell it I totlietine effect of the agreement, each load was. 
used 20 gallons, but tinding it unserviceable, re- i to be ])siid for on delivery, ami tiiat on W.'s 
fused to pay for the rest, wliich he returned to ! refusal so to pay for them, Jk was not bound to- 
the plainiitf. The 20 gallons were more than • send any more. Ulf/terti 2 V>. k Ad. 

sufficieTit to enable tlui ilefcndant to test the 8.S2 : I *L. J.. K. J>. JlO. 

quality of the bulk : — Held, that the defendant If a person ordcis several articles from a trades- 
had not so acce]ded tlie bulk as to be bound to njan at the same time, though at dist inct prices, 
pay for the wlioie. L/tcf/ v. J/atfJfH, a H. A: X. he will not be oldiged to accept or pay for any 
220 ; 20 L. d., Plx. UO. ! particular article, unless all the restare ftiniished 

, according to tlie terms agreed on : but if he^ 
To Sub-Vendees.] — A., at Th'istol, sohl goodsto accepts of any one article, be is ]>reclndeil from 
B., to be paul for by B.'s ucce})tance of a bill to ■ saying that the contract was entire, ami he will 
be drawn by A. ; the goods wei’e weighed, but ■ be obliged to accept and ])a3' for so many as ate- 


remainetl in A.'s waiehonse, who omittcil to draw 
the )>i].l. B. sohl a specific and ascertained por- 
tion of these goods tu C. in London, wlio paid 
for them, ami Iransmitted B.'s order to A. for 
the Tleliveiy of them. On the fourth da.y after 
A.’s receipt of theordei* B. became bankrupt, and 
tlieri, and not before. A. refused to deliver the 
goods t<,) C.. insisting that he had a lien iq>on 
them for the price -Held, that G. might imain 


individuall.y furnished according to the r'ujitract. 
dtantplon. v. 1 Camp. ”>3 ; 10 Ik Ik tiHl. 

Seo-iilw (uiitcx, ante, col. HOI. 

d. Befusal of Goods. 

Of Fart.] — V'liere the traveller of a meivaid ilc' 
house in Lone Ion received an order from a count 3;\" 
manufacturer for a cask of crea m of tartar, and 


tain ti'over against A., for he was bound, at all ; also an offer to pui-chase two chests of lac dye at 
events, to notify his refusal immediately ; and i a given, price; and the traveller undertook to 
serable, that Ijaving neglected to di’aw the bill, | send both articles, but stipulated on the part of 
and having furnishe<l B. with samples to go into • his principals that they should be at libeidy to 
the market witli, and having obeyed several ' refuse to fulfil the contract as to the lac d^m, on 
orders of B.’s for the deliveiy of portions of the : the terms ])ropo.sed, by writing to tlie vendee to 
goods to diifercnt siib-vendecs, he could not have ' that effect by rotura uf post, or the post folhnv-' 
insisted upon any lien even if he had given im- ing ; and no answer was sent back, but shortly- 
mediate notice. Orirn v. liuijtlwnie, 1 >Stark. : after the goods were delivered ; and the vendee 
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ii, Ileoovevy of Prieefoo, 

lu what Oases.] — One who has agreed for one 
Immlrcd .sacks of hour, cannot, after tlie delivery 
part, recTfver for that part, the defendant being 
willing to receive and pay for the ■whole. Wallier 
V. 2 Stark. 281. But this ruling was set 

aside by the court. See h B. & 0. H87, 

A contract to deliver one hundred bags of 
hemp at a certain, price by a certain time is en- 
tire and cannot be split. WaddlMitimv. Outers 
2 Bos. & ?. (,N.E.) ()1 ; D E. E. 614. 

The seller of twro hundred and fiftv' bushels of 
wheat, to be delivered within a certain time, de- 
livering one humlred and thirty bushels onlvj 
vvhich the purchaser accepts and retains after 
the expiration of the stipulated time of delivery, 
may recover the price of the part delivered, 
Omndale yAVetlwrell, 4 M. Ej". 429 ; 9 B. & G. 
H86: 7L. J.(O.S.)K.'B. 264. 

Where the defendant agreed to purchase 

and pay for the same according-fethe j 


aftemards felted-aadT.i^ the 


accepted the cream of tartar, but refused to take- 
the lac (h'e ; — Held, that tliis "was not an accept- 
ance to take the case out of the statute, and 
render the vendee liable for tlie latter article : 

I the contract not being entire. Price v. Lea, 2' 

I D. &E. 295; I B. & G. 156. 

[ A., upKin one and the .same occasion, bought 

i several parcels of goods from i>., one parcel 
' consisting of chimuev^-glasses, amounting to 
88/. l().v. 6//,, for readj^ money, tlie rest on credit. 
The goods were sent to the }jurchaser at difi’erent 
times. The chimney-glasses being damaged in 
the carriage, he declined so receive thenu A,, 
afterguards, on an application by B. for payment 
of all the goods, wrote to him in substance as> 
follows : The only parcel of gtiods seiectecl for 
ready-money was the chimney-glas.ses, which 
goods I have never received, and have long since - 
declined to have, for reasons made known to you 
at the tiihC'; with regard to the rest I am ready 
to pay ” -Held, that the letter, inasmuch as it 
contain^ an admission of the bargain and of all 
the mbstentlal terms of it, was a sufScient note 
or-rmamor^dum of- the contract^ iiotwitlistand- ' 
’iig. -the, subsequent ^attempted repudiation of 


444 









SALE OP GOODS— A4atM;c »f Fnuuh 


V. Smeetimj^ t) 0. B. (??.s.) - already been sold, by rni>t{ike put it up with the 
lot) : 11 W’, B, 273. ; rest and sold it. Aftca* the sale B. wrote to A. a 

Aetter, wliic)] sulistantially amounted to an 
having .sci>t to B. a bag of acknowledgment that the horse had been s<tld to 
■erbiil order from the latter), i him -.—Held, that A. ctmld not maintain an 
‘ . - action against tlio auctioneer for tin* con versinii 

of tlie hoi'se, he having no ])roperty in it at the 
and ; time tlie audioiieer so]<I it, — B.'s subsequent 
letter not liaving (as Ixitween A. and a stranger) 
IS ' any relation back to A.’s ])i*oposal. Felthoiisey, 
acceptance of ; Jiindlri/, 11 C, i>. (n.s.) SGU ; 31 L. J., 0. B. 2G4 ; 
case out of the ; G L. T. loT ; 10 W. II. 423. Affirmed 7 1.. T. 
Ilusklnmyii, 3 Bos. tV: Xb 233; G 333 ; 1 1 . 11. 429 — X-jX. Ch. 

Validity of Title.] — The purchaser <4f a chattel 
as a general laile, subject to what may 
oe informalities in the title. €md^ 


liability. JJ 
843 ; 30 L. J 


Of mole.]— A. 
sponge (under a y . 

for ^^bich he charged lb?, per ptjund, B. renirned 
it. and at the same time wrote a letter to A^. 
stating that he had examined the sponge, 
hmling that it was not worth more tlian G.s*. ]>er 
pound, he had sent it back ; — Held, that thii 
letter did not amount to such an 
the goods as would take the 
statute. Ae/ft v 
11. 11. 777. 

Bulk samples, and invoice of some hops, were 
->ent to a vein lee by coach, pursuant to contract, ^ takes it 

blit lie retuiiiexi them, as not airs\vering to the turn out to I _ w n " 

-am])les by whidi he bougXit. The jury, in an v. Umh-ffi/. 47 J.. 3., Q. B. 4.si ; A})p tas. 
action for the price of the hops, found that the 45i> ; 38 L. T. o73 ; 2G B . K. 406 : 14 Cox, C. O. 
«,amplGS did not answer the contract Held, | 03—- H. L. _ . , ] 

That there was no acceptance af tlie goods within ' Wlien the original owner has parted wnii the 
-the Statute of Frauds. Jolnif^oii \\ Dody non, 2 chattel to A. upon a de facto contract, though 
31. A W. Gr>3 ; G L. J., Ex. 183. ' there may be eireumstances which enable that 

; owner to set aside tliat contract, the bona fide 
Time for.] —A party to whom goods to tlie purchasei- from A. will obtain an indefeasible 
.amount of lub and upwards ture delivered, sub- j title. Ih. 

ject to approval under a parol order, must refuse ! The ([ucstion, therefore, in many such eases 
iit accept them within a reasonable time; if he , will be. Was there a contract between the original 
does nut, he is to be treated as having accepted ! owner ami the iritermciliate person / Ih. 
them. v. 1 M. tb llob. 1G8. i 

'J'here may be actual receipt by acquiescence ; I Sale in. Market Overt.] — By a purchase in 

and ivlien ever such a case is sot up, it is a ques- ; market overt tJte title obtained isgoodagain.st 
tion for the jury. Bunhvl v. If/fccZcr, 15 Q. B. ' all the world. Ih. 

442, n ; 8 Jur. *532. S. P., Morton s. Tihhett, 15 j If not so purchased, tliongh purchased botia 
(y B. -128 ; 19 L. 3.. Q. B, 382. : htle, the title obtained may not be good against 

Lapse of time before refusal or rejection is | the real owner. Ih. 
some evidence of acceptance. Smith v. lIiKhon, ' The real owner of goods does not lose his ])To- 
G B. A S. 481 ; 34 L. J., Q. B. 145 ; 11 Jur. (X.S.) ‘ perty, though the possessor makes a sale of them, 

. f>23 ; 12 L. T. 377 ; 13 W. R. 083. j unless it be in market ovei't ; but there is no 

j instance whei’e a sale, made by tlie mere pos- 

C. WEES l>iW PERTY PASSES. ! -IT ‘‘f 

^ where it has mai'ks by wiiicli it may be known. 

1. Genekally. ' Hart op v. Iloare, 3 Atk. 49. 

^ ' Jewellery, stolen from the plaintiff, was sold 

Statute.]-i7m 6 oj Ooo(h 1893 (oG 4' jewellers in the City of London. 

pg-''- The .salo toot place in n sbowrooin above- the 
the trannler oj propefty ui yoorh nold. defendants’ shop, to which access could only be 

Factors’ Act.]-&c Peiscipal ASD obtaiued by theii- special permission Held, 

Aopxr market overt, 

* , and that the plaintiff was therefore entitled to 

Completion of Sale.]— Where the sale has been i recover back the jewellery from the defendants, 
completed within the statute the pro])erty vests i Semble, that the doctrine as to sales in market 
in the purchaser immediately, and is at his risk, i overt in the City of J..ondou does not apply to 
Phimrnore v. Barry, 1 Camp. 513 ; 10 R. R. 742. a sale by a customer to a shopkeejier. Ilaryrmte 
There may be a complete contract, so as to v. Spinlc,^! L. J., Q. B. 3^18 ; [1892] 1 Q. B. 25 ; 
pass the property in goods from the seller to the 65 L. T. 650 ; 40 W. R. 254. 
buyer, although the price has not been definitely A sale of goods (being those in tvhich he 
agi’ced upon between them. Joyce y. Smami, nsually deals) made to a tradesman in hi.s waare- 
8"^!). A R. 343 ; 5 B. A C. 583. house or sho]), in the City of London, is a sale in 

market overt, notwithstanding the construction 
Subsequent Letter of Acknowledgment.] — of the premises be such that a person from the 
A. and B. verbally treated for the purchase of outside cannot see what is going on within, 
a horse by tlie former of the latter. A few days -Lyew.? v. I)e Pann, 9 Car. A lb G8. 
afterwards B. wrote to A. that he had been in- A sale by public auction^ at a horse repository, 
formed that there w^as a misunderstanding as to out of the city of London, is not a sale in market 
the piice, A. haying imagined that he had bought overt. Lee v. Bayen or liohinnon, 18 C. B. 599 ; 
the hoi“se for 30L, B. that he had sold it for 30 25 L. J., 0. P. 249 ; 2 Jur. (ir.s.) 1093. 
guineas. A* thereupon wrote to B., proposing to A ship is not like an ordinary chattel, which 
split the difference, ^adding, If - X hear no more Passes by delivery, and there is no market overt 
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n ro(»iii in u jum^e lookiji<4' into Woutl- j be wa>! entitled to recover them rrooi the 
, -ti'LM.'t, Clieap.'iide, wrote to L., proposin.e’ a eon- ; injjoeent ptirchaHer. J/ot^rr v. yfwhhjfun f Is 
siderablc purchase of L.’s g’OOils, and in liis letter i L. J., Q. B. 125 ; 4 Q. B.' D. 32 ; L. T. 535 : 
us<»d this {i(ldrtN> — “37. \^5)od->troet, (']ieap-|27 W. .E. 319) overniled. v. 

and signed the letters (without any initial 1 57 L. J. Q. B. IK ; 12 App* Cas. 471 : 57 h, T. 
for a. Christian name) with a tianie so 'written ‘ 851 ; 36 \V. R. 481 ; 52 J. B. 68 — H. L. (K. | 
titat it a])peai‘ed to ])e " lUenkiron <}c Co/’ I'herc '■ 

was a res])ectable tinn of that name, “ W. ! Larceny.]-— Where a hirer in possis- 

Jdeniviroii Co./ carrying on lousiness at 123. ' goods nmler a liire-and-])Lircha>u agive- 

Wofd-sTreet. L. scut 'letters, and afterwards sells tiiciu to a burnt fide purchaser wit h- 

-,upphed goods, the letter.s, the gnod^, aii«l the notice before all instalnients agreed upon 

in voices accoin])anYing the gooiis, being all ad- ; paid, and is ]jroseciited to ccmvictiou for 
-tiressed to “ idessrs, Bieiikiro)i iJc Co., .37, Wood- i as a bailee, the owuer can maintain 

street.” The goods wei-c received by Blenkarn ' action for conversion against the piirehaser. 
.at that place, and disposed of to a purchaser, j B 6.5 L, J.. Q. B.^ 15n; j 1895] 2 

w'ho was entirely ignorant of the fraud : — Held, , 9'-,^* •' ’* 

that no contract was made with Blenkarn ; that i 657-— C. A. 

•evea a tempomiy proptTty in pc g„o,ls never j stipulation that Property Remaia iu Vendor. 1 
ia,sscd to biffi,sotlmt he iieveiyia.l a pos*s,sor3M g , f tlie contract .siipu- 

ti le which he ciatUl trmtper to ties puroiiaser, 1 propert v mit il 
wl o was consequently liable to L. tor the value ; 

•ot the floods. M/ y- supra. ; cousianed to (7, an.l wade deliver- 

llarcl.ants in pmdoii wore m the habit U '- heing the c 

.dphiig with Reed Brotheis, of Old y,wn.preet, , , 

Plymouth. On receipt ot an order troni Joseph j'g l^'ileliveril to 

hoed A: feons, ot Mincing- ane, J’lymouth. they | l. ttadwav Company to be n.sed on their line, 
fonvardephe gooy asicod ior, under Hie nils- ■ ‘of property were pre.-erved; 

taken Mief that they were y>iduig with their ; ^ills of hiding to the raihvav 

.0 (1 cnstoniers. J he person trading as .Jo.seph , aelivered to thein. 

Reel & hons wa^< an nncertihcated banKrupt, ; of ,he terms of tl.e 

and his rtmtee at once sei/.ed the goods i-Held, ■ original agrl-cnieut with A., and of the coiulition 
that the trustee wa.s bound to restore the goo, s, o„nsente.i to the .leiirorv of the 

■„t to pay the amount ,luo tor them ^n the trial of an interpleader issue wliieli 

A.r b n’nni” ^ i anise lietwcen A. ami an execution creditorof the 

Cli I). liJ ; .« h. 1. Obi ; \V . h. .lot. ^ railway company, the iudse told the jury that if 

. Mievmg ho was dealing with a hnn carry- ' tlnit A. lievcr ],urted wi'tli ‘tlie nro- 

ing on business as (i. A: Co., agreo.l to sell goods to ,- 1 ^,^. 

ai«r™iot t,hesaraenimieasone otthohrinot&.|^j delivery to rhom of the e,i,xls ,aml the 
ck Co. die gooclswere.leposited with an auctioneer, Jadineriiad m. nice of 

whomlvanoednnnieyontheni.panactmnottrorer eontract with It., they 

by the plaintitt to recover the goals from Hic g^.l f,„, Tim Jury found for A. The 

anclioueer, the court hehl that there was no i jjuj. („ leave any que-tion of 

.contract ivith the person who was ot the same I tj,,. on niot.ionforanew 

name as the hrm. and eonsaiuent ]y that trover | tlm direction was rinht. and 

wouhl not he at tlm suit ot the plaintift p l that the verdict should not be disturbed'; Adr- 
recovCT Im goods. v. 1 H. Ac C. : i,„;_ 

803 ; 32 L. J., Ex. 10;> ; 0 Jur. (N.K.) 81 : 7 L. T. j 

•638; IIW. li. 231). | Goods Pledged hy Buyer .] — Where gorKU 

delivered “ on sale or return” are pletlged hv tiie 
Sale ol Stolen Beasts in Market overt— Con- buyer, the pledging of the goods by him is ‘-an 
■viction— Claim for Xeep.J — The bnua hde pur- act a<.loptiiig the transaetinu witliin the meun- 
^.‘haser of stolen beasts sold in market overt mg of s. 18, r. 4 (^/) of the Kale of Goods Act. 
cannot, in answer to a claini^ for tliem by the 1893, so as to pass the property in the goudh^ to 
d>rigiual owner after the conviction of the thief, hiiu, and consequently the pledgee obtaiirs a good 
(‘ounterciaiui foj* the cost of their keep while the title to tlie gctods as against the seller. Kirkhum 
beasts were iu the }>ossession of the purchaser, y, Atteiihon>wfh, 66 L J., Q. B. 149: flSU?] 1 
-for they were Ins own property until, on the Q, B, 201 ; 75 L. T. 543 ; 45 W. 11. 213— C. A. 
conviction, the property revested in. the original 

•owner. B5//AwMn 51 L. J., Q. B. 24^^ Property revested hy Pledgee in Pledgor 

.8 Q, B. I). 1U9 ; 46 L. T. 915 ; 30 W. R. 338. through Praud of the Latter.] — The plaintiffs 

made advances to D. & 8ons on the security 
Effect of Conviction of Yendor — Eor False of certain Hour, which was ’warehoused by Ik 
.Pretences.] — The owner of goods, induced b}" Sons in the piai.ntif!s’ name. D. &: Sons 
fraud, })arted with them uinler a voluntary con- undertaking, in consideration of the plaintifts’ 
tract of sale, which vested the property in the delivering to their order tlie Hour as sold, to ' 
fi'audulent purchasers. The goods were then specifically pay plaintifis the i)roceeds of all 
j^old in market overt to a purchaser without sales immediately on their receipt. The defeii- 
notice of the fraud. The fraudulent purcbasci’s clants subsequently made . advances . to I). & 
were afterwards, upon the prosecution of the Sons on the security of a pledge of the Hour, in 
original owne,r, convicted of obtaining the goods ignorance of The prior ' transaction with the 
by false pretences. The judge before whom the plaintifis j and D, k Sons, by a fraiKlulent 
prisoners were tried refused to make an order of representation that they had sold the hour to the ■ 
restitution: — ^Held, that under 24 k 25- Yict* def endants, , pixicnred . f ronr the plaintifis a de- 
s. 41 ) 0 ., the prppertyin the goods , rev^ted' M’^e3^ord<2rtetha'touA which they gave to the 
owuet ttp'on cohT^<3:6otb add 'thht I defendants/ The detoclafits, An pursuance of 
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tlie delivery order, obtained possession of the’ Payment by WortHess or Fictitious Bills.]— 
Hour, and, the advances made by them not being ft; goods are obtained by a j)arty who ktiow?- 
repaid, sold it. The plaintiffs sued the defen- ' himself to be. insolvent, upon bills drawn npor 
dants for the conversion of the hour : — Held, othei's in tlio same circumstances it will not 

that (assuming that the jdaintiffs had originally i render the contract of sale void, unlcs.s the bilb 

a special property in the flour), the intention of are contrived for the express purpose of getting 
the plaintiffs must be taken to have been to possessujn of J:he goods. J^'ohle y. Aihima. '1 

revest the whole property in the fioiir in D. k. >’ Marsh. 8(J(> : 7 Taunt. 5D ; Holt, X. P. 248 : H 

Sons, in order that they might transfer it to the ; H. Py 447). 

ilefendants as purchasers ; and that, though the ■ Wliei'c goods were sold on the terms to be 
plaintiifs might have revoked the delivery order paid for by E.’s bill on F., without recourse to 
as being procured by fraud, as long as the flour i the buyer in case of its^ nop being paid, 
remained in the hands of D. & Sons, yet when ; although the vendee knew the bill to bo. worti: 
the ])roperty in the flour had been transferred nothing, he is not liable to an action for the 
by 3J. Smis to bona fide transferees for good price of the goods ; the action should be trover 
consideration, the title of the latter was inde- . or deceit, iikvn/ v. 8 Camp. 8.>2. 

feasible. v. £r/?r,s'/m, 4S L. J., Q. B, r>24: ; ; « , t m, i i 

4 Q. B. 1). m : 27 W. K. HCd. Affirmed 4!) ! Sham Sale ] - Ihe plaintift, being in diffi- 
L. J., Q. ]!. 408 : 5 Q. B. D. 284 : 42 L. T. 2S'J : ^ oiatn»,_aud fearing that some of his oreihtoi> 
27 W li 7)01 C A ' execution against his goods, agreetS 


''^ 4 . 
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ownership of the goods thcmselve.s. Barber custom by producing the bill of kdliig -Heltlj 
Meifernteht^ L. J., G. P. 187 : L. K. 4 H. L. | that B., by ills conduct, dispensed Avitli the strict 
317; 22 808 ;^LS W. R, 1041. ^ I compliance with the custom, and that conse- 

A bill of lading is not a necessary instnimcnt i quently A, was entitled to maintain an action 
of: the transfer of property in goot is consigned to 1 for the price of the iron without prodiicim a 
tlte OMUiev. Metjer v. Sharpe, 5 Taunt. 74: 2 j bill of lading. Green, v. Sichel, 7 C. B. (N'.S.) 
liose, 124. i 747 ; 29 L. J., C. l\ 213 ; 3 Jur. (N.8.) 827 ; 2 

Where from all the facts it may fairly be in- 1 L. T. 743 : S W, R, 663. 

ferred rhat it was the intention of the 'seller to ■ « , « 4, . 4 ^ . o. d ■ 

pass the pro|)erty in goods shi])ped to order, the • -Work not uompietad---Xien on 

iiiei'c circumstance f)!! the bill of lading , ^^^®base-money.j Contractoi’s tor the erection 

taken in tlie name of the sellm-. and remaining ! erected on^the }mrehasers' 
imindorsed, will not |>revent its trussing. Joyee \ and to be paid tor atter compiction, 

V Sieaitn 17 0 B ('NS) 84 ' * i employed the plamtitr as a sub-contmetor to 

' A bill of lading for ‘the ’delirei'y of goods to ^ erect and fix tp tanks, he^ also to bo Jiaul a 
order and assigns is a negotiable instrument, j pnee _ after coniplotion Ihe plaintiff 

which by indorsement amr delivery passes the finished the cretion of one tank wnen 

property in the goods to the indo'rsee, subiect ' contractors became insolvent. The tanks 
only to the right of the unpaid vendor to stop I '^l^en completed would not p fixtures ;—Heid 
them in transitu. Pease y. moaher. 3.i L. .1.. i P*'* "o property in the tanks so far as eieeteit 
P. C. GG ; L. R. 1 P. G. 21S) : 15 L. T. fJ; 15 W. Ik ! >=»<} to the contractors or tiip pnrc-hasor.s, 

201 ^ ' I and that on completion the plaintiit would not 

Where the piaiiitiifs, having received an order ; hand over the tanks, except on 

from the defendant for goods, shipped them, and j his mirchasc-monev naid or secured bv a 


having his purchase-money ]>ajd or secured by a 
first charge on the price to be paid to the con- 
tractors. Bellamy v. Dteretf, 60 L. J.. Ch. 778 ; 
[1891] 3 Ch. 540'; f55 L. 14 308 : 40 W. R. 118. 
Appeal dismissed by consent, W. X. (1891) 192. 

Eetention of Inferior Article/] — The 


transmitted to him the bill of lading imlorsed, 
making the goods <leliverable to order or assigns ; 
and on their arrival the captain withheld the 
goods, in consequence of the defendant having 
refused to accept a bill drawn on him for the 
price, and thereupon the defendant roeovered in ; pjajntiffs, being under contract to sell vvaggons. 
trover against the ^ captain :-Hold, that the ! g, plowed L. to make them according to sample 
plaintiffs might maintain an actmn tor goods j ^ L_ employed a wagirou 

sold and delivered, for the delivery of the goods to make them according to sample 

was complete as between them and the deten- ; ‘ The company afterwaids 

dant, by the deliyoip' on board tlio ship. : pi'op^jjeii to receive payment direct from the 

V. Jleni//tam, !> yi. l».t. J plaintiffs, who consented, and were authorised by 

Ihe mere indorseraent and ilUivery ot a bill of | pay them. Some waggons were delivered 
lading by way of pledge tor a loan iliies not pass ; ^he waggon compariv to a railwav' company 
"the property m The goods to the m.lorsoo. so , the order of the pluintifTs. The plaintiffs sent 
as to transfer to him all liabilities ui reyieet, ot , complaint to the waggon company that the 


the goods within the meaning of the Bills of 
Lading Act (18 & 19 Viet. c. Ill), s. 1. Sewell 
V. Bumllek, 54 L. J., Q. B. 120 ; 10 App. Gas. 74 ; 
52 L. T. 445 ; 33 W. R. 461 : 5 Asp. 0. 376— 
H. L. (E.) 

Payment against Bills of Lading. ] — Coals 
were sold at Hull, and shipped on board a vessel 
chartered by the buyer, to be paid for in cash 
against bill of lading in the hands of the seller’s 
agent, in .London : — Held, that no property passed 


waggons were unequal to sample, but did not 
reject them ; and they informed L., and also the 
waggon company, that they would dispose of ihe 
waggons at the best price obtainable, and hold 
L. responsible for loss. L. rejected the waggons. 
The plain tills gave notice to the railway com- 
pany not to <leliver the waggons witluait their 
order, but the railway company nevertheless 
delivered them to the waggon company, who 
refused to give them up. In an action against 
both companies : — Held, that the property in 


- condition was fulfilled, : goods and the right to possession of them 

^ price being unpaid, the ^eller was passed to the plaintiffs, both parties were 

entitled to intmcept the delivery. v. . Johmm v. Batieanhire and Torl^dtfiv 

y? M 3 G. P. D. 499 ; 39 L. T. 448 : 27 W, B.459. 

Sale of Illegal Hattufaeture.]— The plaintifi, 
having a quantity of apples, by contract in writ- 
ing agreed with the defendant to sell him his 
cider at 35^f. per hogshead, to be delivered at T. 
at a future time, and to lend what casks he had 
empty for the cider, to be manufactured on the 
plaintiffs premises, to be paid for before it was 
taken away. > The plaintiff pounded his apples, 
and delivered the juice to the defendant’s ser- 
vant, .who proceeded to manufacture the cider. 
Before the manufacture was complete, the cider 
and the casks, some of wLidi belonged to the 
idaintiff, were soiised by . the excise officers for 
being, in an unentered place, and condemned in 
the exchequer as the defendant’s property, in 
.::I)^vd^8hire,'wffiere the paities liveci, cider means 
the juice as expressed from the apples Held, 
:that' the contract was tpr.th^^sale of juice, not 
cldef.; tlmt'the delivery ot -the 

: 15 


: 12L,T.57:L 

Held, also, that a thin.! person, who had 
agreed with the vendee to jiurchase the coals of 
him, by a verbal contract entered into before 
the quantity was ascertained and shipped, could 
be in no better position than the original vendee. 
, Ib. 

A. sold gooils to B., to be delivered free on 
. board at Liverpool for Trieste. The goods were 
placed by A. on board a steamer, to be delivered 
to the order of B, By the custom of the trade, 
where goods are sold, to be delivered free on 
board, the price is not payable until production 
of a bill of lading, or some other document, 
giving evidence of their being on board. The 
; . , owners of the steamer refusing to give out the 

bill of lading until a greatly-increased amount of 
, ■ ^freight was paid, and B., when informed of that 

fact, declining to have anything to do with the 
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jmce to the defeudarit's servant vested, the pro- agreed that the said wagguiis .should, at the ex- 
perty in the defendant ; that it was his duty to piration of the respective terms of the demise, 
iuive entered the premises ; that his neglecting and after payment of the rents reserved during 
to do so rendered tlic plaintiff’s delivering the the said terms respectively, become the absolute 
eider at T. impossible, and therefore unnecessary ; property of the lessees witlKiur any further pay- 
and that the plaintiff, tlierefore, was entitled to ment whatsoever ; and that, until full payment 
recover the price, both of the ci<ler and of the of the sevei’al rents respectively reserved should 
casks. Sfifdihj v. S(ntitdei\% 8 D. & E. 403 ; 6 he actually made, the owuei^hip of the s.aid 

B. k. C. 628. ' waggons respectively shfmld remain and continue 

in the lessors. The defendants having pai<l the 
Immediate or Future Sale.] — A. on the 4th first two years’ rent in respect of the twcnly- 
of January agrc'.-d to sell to B. a stack of hay j four waggons, sent to the })laintiffs the whole of 
for 145/., ’to be paid on the 4th of .February, i the remaining one year s rent with a letter stating 
the same to be allowed to stand on A.'s premises that this sum was paid in discharge of all rent or 
until the 1st of May. B. stipulated that the other payment due in respect of the twenty-four 
hay should not be cut until it was paid for waggons. The rent in respect of the other twenty 
Held, that this was a contract for an immediate waggons "was then in arrear. Tlie plaintiffs’ 
and not for a future sale, and that the property agent declined to receive the })ayment upon the 
in the hay ]jassed by it immediately to the terms of tht3 letter, and entered it in the plain- 
vendee, and that the same having been sulise- 1 tifis' ledger as a payment in respect of the entire 
qnentiy destroyed by fire, the loss fell upon him. , number of waggons : — Held, that the contracts 
TaHlug'Y. JiaJdtT, (f B. & 0.360; 9 D. & R. 272 ; ; in respect <»f the twenty-four waggons and the 
5 L. J,' (o.s.) K. B. 164 ; 30 R. B. 355. ' twenty were several, and the hirers were entitled 

' to the property in the twenty-four waggons 
Payment of Instalments — Agreement to Build upon payment <.>f all the instalments that re- 
Organ,] — A. agreed to build an organ .for B., an<l | mained to be paid in respect of them, iiotwith- 
to fix it in the parish church for 768Z.. to be paid ; standing that there were unpaid instalments in 
by yearly instalments. The agreement provided, i respect of tlie twenty, and that the contract, 
that, “ill the event of the organ being completed being in effect one of sale, and the provision for 
and erected, and the sum of 76SZ. or any part ; jiayment by instalments a provision solely in 
thereof not being paid at the time or times ■' favour of the purchaser, he viras entitled to an- 
thereinbefore mentioned, it was declared and tioipate the time fixed for the transfer of the 
agreed that the whole sum or balance, with the projjertyin the waggons by anticipating the time 
interest thereon, should become due and payable for iiavmerit. iMumidure Waggon Co»Y.SuttaU^ 
to A., and might be sued for and recovered 42 L. T. 465 ; 44 J. F. 536 — O. A. 
accordingly ; and in the meantime, and until 

the balance and interest should be paid and dis- Conditional Sale of Horse — Death of the Horse 
charged, A. should have a lien on the organ ; before Sale absolute.] — A horse was sold b}* the 
and, in default of any or either of such payments plaintiff’ to tlie defendant upon condition that it 
at tlie time or times thereinbefore mentioned, A. should be taken away by the defendant and tried 
might either dispose of or remove the oigan as by him for eight days, and returned at the end 
he might think proper”: — Held, that the pro- of eight days if the defendant did not think it 
pertj in the organ remained in A. until the suitable for his purposes. The lau'sc tlied on the 
instalments were paid. Walker v. Vlyde^ 10 third day after it was placed in the defendant’s 

C. B. (x.s.) 381. stable, without fault of either party Held, 

that the plaintiff could not maintain an action 

Agreement for Hiring.]— By a written for the price, as for goods sold and delivered, 

agreement, li. hired furniture of the value of 63Z. ElgyJuck v. JJarnes, 4irL. J., C. P. 698 ; 5 C. P. D. 
from L. &; Co. H. was to pay for it by monthly 321 ; 29 W. B. 139 ; 44 J. P. 651. 
instalments. In the event of non-payment 

of any instalment, L. Co. might seize and Materials used in Construction of Railway — 
remove the furniture and retake jiossession ' Goods Delivered but not Fixed.] — By an agree- 
of it. On payment of all the instalments, | merit made between the plaintiff company and 
the furniture was to become his property, but i the defendant, a contractor, for the construction 
until such payment it w'as to remain the sole of a railway, it was provided that, once a month, 
property of L. & Co. This agreement was not the company s engineer should certify the amount 
re^stered as a bill of sale. The furniture com- payable to the contractor in respect of the value 

t rlsed in the agreement was in the possession of of "the materials (lelivered, and that such certifi- 
at the commencement of his bankruptcy : — cates should be paid by the company seven days 
Held, that the property in the furniture did not after presentation : — Held, that the property in 
pass to him until all the instalments had been “ materials delivered,” upon their being certified 
paid ; that neither the agreement nor the licence for by the engineer, passed to the company, 
to seize the furniture amounted to a bill of sale though the materials were not fixed, Bmibnry 
by R., and therefore registration was unneces- (ind I'heltenJiuni My. '^.Daniel, 54 L, J., Oh. 265; 
sary, Molertsort^ In re, Lewin^ Mx parte^ 47 33 W. E. 321, 

L. J., Bk. 94 ; 9 Oh. D. 419; 39 L. T. 12 ; 26 

W. E. 733— a A. 2. Appeopriatioit op Specific Goods. 

Payment down of all Future Instalments— Intention of Parties.]— By the law of Eng- 
^ Bight to demand Transfer. ]^The defendants land, under a contract of sale of specific ascer- 
. agreed to hire forty-four w^go^sf'rpm the plain- tained goods, the proper ty immediatolv vests in 
;ti% paying in respect Specified' the buyer, and a right to the price in the sellej-, 

■waggons an annual rent, iot.’iveyeays, unless it can’ be shown that sueh wa$' not the 

.tespect intention of the parties; ' If the seller is to do 

annua] rent of 249?. for three years. It was something to the goods sold, the property wiU 
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nnt bu chitngeil until ue lias done it, or waived agent to the briekfiold with an order for the 
liis right to O'dmiwr v. Supple. 1} Moore, fleliveiy of tlie briclv«s, ami A.‘s forcinaa told, lam 

r.^C. ool ; W. Pi. 445. ^ ^ he was rea<ly to corameace delivoriisg tliem if a 

Tlte plaiiitili, a. salt merchant at Thverpool, man, who was in possession under a tlistress put 
wjis in the habit of shipping cargoes of srdt tliere in by the lamiiord, was paid out, and lie pointed 
for Bo M.. a nici'cliaiit, in Lomloii, on board out three clamps — one consisting of tinished 
vessels cha,rtereil by Pc M., charging Jiini a bricks, a second of bricks still burning, ami a 
commission in addition to The price, ami getting third of bricks nmnided but not burnt— as th(*se 
lulls of lading m. aid ng the salt deliverable to his from whicli he slmuld make the delivery. A. 
order, wliich bills of lading he sent, with the having become bankrupt, the landlord sold some 
invoice and a draft at four months, to Be M. In of the i>ricks, and B. sold the remainder to V., 
l!s<ivember, 18(>3, Be M. chartered iheshiji S, F., who removed them, in an action of trovnr by 
lielonging to the liefendants. to carry a cargo of the assignees of A. against C. for the bricks 
salt from Liverpool to Calcutta ; freight tb be i Bold, that the conriiict of A/s foremiui was a 
paid one-third by freighter’s acceptance, at four sufficient appro])riatioii of the bricks, and that 
months from tiie sailing of tiic vessel, tiie re- the property in the whole of them, tiiough un- 
inaiiuler on delivery of the cargo at Calcutta, tiiiisheti, passed to B. at the time, sucls llavirig 
Pui'siiant to instructions from Be M., the ])lain- been apparently the intention of the parties, ik 
tiffi proceeded to load the S. F., and had shipped The }>laintitf had effectetl a tioatirifg ” ])oIlcy 
1,007 tons (for which he took the mate's receipts of marine insurance on “goods,"’ upon wJiich he 
in his name), when lie learned that Be M. had sued an uiulerwriter under the following ciremn- 
stojTped payment. He thereupon refused to load stances: — By contract of the Ttli of January, 
any more, and the defendants filled up the load- B. k C., sugar mereliants in London, agi-ced to 
ing themselves. The plaintiff then produced to sell to B. Co. 20u tons of sugar of a certain 
the defendants the mate’s recei]jts foi’ the 1,007 description, to be shipped from Hamburg to 
tons, and demanded a bill of lading for that Bristol at the price of 17. l.v. ikl per cwt.' net 
quantity, making it deliverable to his order, f. o. b. at Hamburg : payment to be by easii, in 
This the defendants refused, and the vessel sailed London, in exchange for bill of lading. By 
with the salt on board: — Held, that it was contract of tiie J2tli of Jaimaiy, B. ik Co. rigreed 
properly left to the juiy to say whether or not to sell a similar quantity of sugar to tlie plaintiff 
the plaintiffi put tlie salt on board the S. F. with upon the same terms. B. k Go. entered into the 
tlie intention of passing the property therein to contract of the 7th of January in order to enable 
Be M. ; and that (the jury having found that the themselves to execute a contract previously made 
plaintiff did not intend to pass the property to ! by them with the plaintiffi for the sale of tiie 
Be M.) the sailing from Liverpool without same quantity of sugfir. Bntil after the loss 
giving the plaintift: a bill of lading in exchange hereinafter mentioned B. k Co. were not aware 
for the mate’s receipts, as demanded, was a con- of B. it Co.'s contract with the plaintilT, noj’ was 
version ; and that the proper measure of damages tiie plaintiff aware that B. A Co. were tiie 
was. the value of the salt at Liverpool at the shippers of the 200 tons contracted to be soil to 
time of sailing, AhfTI’d-; v. 18 C. B. (n.S.) | him by B. it Co. Tlie requirements of the 

40B *, 34 L. J., C. B. 14G ; 11 Jur. (:n. 8.) 17G ; 13 | statute of frauds hati been complied with in 
"VC. K. 34G. I the case of tlie above-mentioned contracts of tlie 

If, upon a contract for the sale of goods, any- 7th and 12t]i of January, but not in the case of 
thing remains to be done by tlie buyer, such as j the contract between B. it Go. and the plaintiff, 
weighing, measuring, or testing the goods, if it i there being no sulHcient memorandum of that 
appears by the terms of the contnud that it was | contract witiiin the statute. B. it Co. advised 
the intention of the parties that the })roperty I their forwarding agents at Hamburg that they 
should pass to the buyer, it will jiass though he j had sold 400 tons of sugar for Bristol, and, in 
has not done the act. id/ r/diy v. i?dd(?.v, 2 H. it C, ; pursuance of such advice, 3,900 bags of sugar 
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the piaintiif. The plaintiff, on learning ot the | in specified chests to customers, and bad been 
loss, anticipating tliat sugar destined for him | paid tor them : they held, however, the warrants 
might have been shipped on board the ship, al- ! on behalf of the customers, but merely for tlie 
tliough without specific advice of any such ship- convenience of paying, if inquired, the charges 
ment, declared on the ship in respect of 200 tons necessary tor clearing the teas payable by such 
of sugar under the floating policy before men- customers: — Held, tliat the policy apjdied only 
tioned. The phuntiff and lb Co. subsequently, to goods belonging to the assured, or for which 
on receipt of the invoices, respectively paid the they were responsible, and the property in tlie 
contract price of and obtained the bills of lading teas having, iit the time of the fire, passed to the 
for the sugars specified in their respective in- purchasers, they were then at the pmrehasers’ 

voices. B. Co. then forwarded the invoice risk, and were consequently not covered by the 

received by them to the plaintifit who thereupon policy. Korth and Menravtile Inftvr- 

paid them for the sugar included in that invoice j ajicn Co. v. Moffatt. 41 L. J., C. P. 1 ; L. K. 7 
and received the bills of lading in respect there- ; C. P. 25 : 25 L. T. 662 ; 20 W. K. 114. 
of. The plaintiff then further declared under | 

the floating policy in respect of this last-men- | Timber — ^Advance in respect of certain Be- 
tionc<l sugar : — Held, that there was no appro- ' liveries.] — A. k Co. contracted with B. & Co. 
})riation of goods so as to pass the property from , for the purchase of a large quantity of railway 
B. & Co. to the plaintiff. tStock v. Inqlts^ 52 ! sleepers, to bo delivered at Intervals at the wharf 
L. J., Q. B. 30 : Q. B. D. 708 ; 47 L. T. 416 : | of A. & Co., and to be paid for on delivery. The 

31 W. II. 455 ; 4 Asp. M. C. 596. Reverse<L but i sleepers arrived at the wharf of B. k Co. in tim- 

not on this point, 12 Q. B. D. .564 — C. A. i bers of length sufficient, when sawn asunder, to 

; make each two sleepers. After several deliveries 
Assent of Vendee.] — A sale of a given number Aiad taken place, one of the firm of B. & Co, 
of bales out of a larger number does not vest called at the office of A. k Co. ami obtained 
the property in the vendee until there has been ' from A. an advance of 600^. ou account of the 
a specific appropriation by the vendor, assented | last cargo of timber, which he represented to be, 
to by the vendee or by his agent. CnnqMl v. and which then was, at the wharf of B. k Co., 
Mersey Jjaeks and llavhour Board. 14 C. B. and a })ortiori of which had already been sawm 
(^^s.) 412 ; 8 L. T. 245 ; 11 W. 11. 596. into sleepers : — Held, that this was such a spe- 

A person at a fair orally contracted to sell at cific ap]:)]’opriation of the timber and sleepers to 
a given price per cwt. two pockets of hops which A. k Co. (vlio had possessed themselves of 
were on the spot, and which were there inspected them), as to entitle them to retain them as 
and approved of by the intended buyer, and also against the assignees of B. k C.. who had be- 
t wo other pockets, of which samples were shown, come bankrupt after the advance. Lawjton v. 
but which were lying in a warehouse in London. Wariny. IS C. B. (N.s.) 315 ; 11 L. T. 633 ; 13 
The buyer took' away with him. and afterwards W. II. 347. 

})ald for, the first two pockets, but the last two 

were to be forwarded to him at a future time. Advance by Warehouseman on Security of Goods 
On his return to London the seller w'-eiit to the sold — “Delivery” — “Transfer of Documents 
warehouse and selected two out of three pockets of Title.”] — Where a vendor sells goods which 
which he had there, and directed the warehouse- are warehoused, and agrees with the purchasers 
keeper to mark tliem “ to %vait the buyer’s to retain the goods until demanded, and after the 
oi’der ; ” but no alteration was made in the sale writes letters to the warehouseman, appro- 
warehousekeeper’s books, and he continued to priating the goods as security for money advanced 
hold the seller liable for the rent. He in a few by the warehouseman, these, letters do not 
days afterwards sent the buyer an invoice de- amount to “ a delivery of the goods ” or “ a 
scribing the numbers, the w’eight and the prices transfer of the documents of title ” within s. 25 
of the t'wo pockets delivered, at the fair, and of the Sale of Goods Act, 1893. XlehoUoyi v. 
also of the two which had been set apart at the Harper, 64 L. J., Oh. 672 ; [1895] 2 CIi. 415 : 
warehouse, and at the same time enclosed a draft l.B K. 567 ; 73 L. T. 19 ; 43 W. E. 550 ; 59 J. P’ 
for acceptance. The buyer sent back the draft 727. 
unaccepted, and refused to receive the last two 

pockets : — Held, that there w'as no evidence of More Goods Sent than Ordered — Ho Appro- 
the appropriation of the two pockets in the priation.] — In 'an action to recover the price 
London warehouse being either originally autho- of ten hogsheads of claret, it appeared that the 
rised or subsequently assented to by the buyer, defendants having verbally ordered certain hogvS- 
and that consequently the propertjj- in them did heads of the plaintiff, the latter, in October, sent 
not pa,ss by the contract, Jenmr v, Smith, L. B. them fifteen, whereupon the defendants, by letter, 

4 0. P. 270, informed the plaintiff that they had requeued ten 

only should be shipped, and that they could take 
Tea in Specified Chests— -Warrants still in that number only on their proving satisfactory, 
Vendor’s Possession.] — ^A policy ejcpressed the and that they would hold the other five on the 
insurance to be on merchandise the assured’s plaintiff’s account. In answer to this the plain- 
own, in trust, or on commission for which tiff replied by letter, which, after staring thac he 
they are responsible,” in or on certain specified regretted that any misunderstanding as to the 
warehouses, vaults, cellars, wharves, yards, or defendants' order should have taken place, and 
quays. Whilst the policy was in force certain after stating that other vintages were inferior, 
chests of tea, on a wharf included in the policy, and that the wine sent w^as of superior character, 
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tomers as to credit/' ‘'Fhe defeiniants placed the | a number at bullocks : the plaintifi: to sentl his 
wine in a bonded wareltouse in their owti names, | own sacks, and K. to till them with the barley, 
and shortly afterwards tasted the wine, and dis- | take them to a railway, and place them npojii 
approved of it. and gave the plaintiff notice in I trucks. The plaintiff deliverecl the bullocks to 
the early part of April that the}’ would not j K., and sent 200 sacks, and a few days after K. 
take any part of it : — Held, tliat, su]>posiiig 1 filled ir^5 of them with the barley from his 
there was a writt^ni conti’acr by whiidi the de- , granary. A delay occurred in semling the barhn , 


fendants were bouml tc) take ten liogsheads of 
<da]-et, tliat contract was not executed, as fifteen 
and not ten hogslieads had been delivered, and 
no particular ten had been selected out of tlie 


and the plaintiff deniandetl it, K. becoming 
embarrassed, tlie barley Vv'as by his <irders turned 
out of the sacks on to the; heap from wliich it 
had btyn taken. Soon after K. was a<ljiidicate<l 


•fifteen, ('ind'rtjp v. Jlarritnnd. G Ex. 003: 20 : bankj'upt, and the assignees took posscssiim of 
L. J,, Ex. 325. I the Imiey and removed — that the 

' tiroperty iu the barley put ijito the sacks passed 
Appropriation to Buyer— Approximate Price to the plaintiff by reason the authority of 
Paid — Weighing.] — In a contract of sale where | a|')]»ropriaticn conferred (tu K. by the agree- 
the goods have been ascertained and ap[a’Opriated i ment, as w'cll as by the s'lbsequent assent of 


to tlie buyer, and an approximate pi'ice lias been 
paid in respect of them, although they have not 
been weighed, it is a question of intention 
whether the property or the risk in the goods 
passes to the buyer. Jfarfhtefac v. 

41 L. J., Q. B. 227 : L. E. 7 Q. B. 43G ; 23 L. T. 

336 ; 20 W. R. 769. ^ , 

The filaintiffs, sugar refiners, were in the habit i the jirior conversion by K. Ih. 
of selling to brokers the whole of each tilling of | 
sugar, consisting of from 200 to 300 loaves or ! Sale of Crop of Oil — Bottling.]— In January, 


the plaintiff. Jldphit/p v, Johnttori^ 7 'El. k, BL 
885 : 26 L. X, Q. B. 29(; ; 3 Jur. (N.S.) 913 ; 5 
W. R. 703. 

Held, also, that tlic prop(!ity in the barley was 
not divested by the act of K.’in mixingit again 
with the bulk ; and that there was evidence of 
a conversion by the assignees, notwithstanding 


titters each, the terms always being •* prompt at 
one month; goods at seller’s risk for two 
months,” the ‘‘ jirompt *’ <Iay being the Saturday 


1858, C. agreed to sell to the iilaintiff all the 
crop of oil of |>eppennint grown on his farm in 
the year at 21. s*. per pound. In Sefstember C. 


next after the expiration of one month from the ; wrote to the plaintiff foi' bottles to put the 
sale. The tltlers in each filling wore stored on , oil in. The plaintiff sent the bottles, and C., 
the plaintiff's premises, and were from time 1 having weighed tlie oil, put it in those bottles, 
to time fetched away by the purchasers or ! labelled them with the weight, and made out 
their sub- vendees, being weighed on their re- ' invoices. Before, however, he had completed 
moval, each titler weighing from thirty-eight to , the filling of the bottles, he sold aiul ilelivered 
forty-two pounds. If the. whole of the lots con- , several of them to the defendant. Tlie plain- 
tain'ed in one sale-note had not (which was ' tiff had for many ymrs past Ixnight of 0. Ms 
frequently the case) been taken away on tlie ! crop of oil of pe})permint- and it was usual for 
promju day payment was made by the purchaser C. when the bottles were tilled to deliver them 
by bill or cash at an approximate sum calculated , to a carrier to take to a raihvay station* In 
on the probable weight, the actual price being | detinue by the plaintiff against the defendant 
afterwards adjusted bn the tvhole filling being ^ for the bottles of oil of peppermint delivered to 
cleared. The defendant, who was’ an old him Held, that tlie putting the oil in the 



mate price of the four lots, ami had fetchetisome 
of each lot away. A fire occurred <m the plain- 
tiffs’ premises after the expiration of two months 
from the dates of sale to the tlefeiidant, destroy- 
ing the whole contents of the warehouses. ^At 
the time of the fire the plaintiffs had lioating 
policies of insurance which covered goods on the 
premises " sold and paid for, but not removed : 
but tliey had no agreement or understanding 
with their customers as to any insurance ; and 
the amount insured, whieh the plaintiffs received 
from, the underwriters, was not sufficient to 
cover the loss of their own goods, exclusive of 
the titlers undelivered which they liad sold to 
the , defendant : — Held (by Cockburn, C.J., on 
. the ground that tlie property in the titlers un- 
delivered had passed to the defendant ; by 
Blackburn, Lush, and Quain, JJ., whether it had 
passed or not), that, by the terms of the contract 
of sale, the risk, after the hq>se of the two 
' ■ months, was in the buyer, and the loss was, 
, , therefore, his. Ih. 


W. R. 489. 

Sale of Goods “ on Arrival.”]— On a contract 
for the sale of goods to be paid for after con- 
clusion of the landing, “to be delivered by the 
seller to the purchaser on safe arrival” of the 
ship, at the time of the contract on her passage 
from Calcutta to London : — Held, that no pti)- 
perty in the goods passed to tlie purchaser by 
the sale. JlaU? w Jh{W,suoi,, 4 C. B. (i<.s.) 85 ; 
27 h. J.. C. P. 189 ; 4 Jur. (N.S.) 363 ; 6 W. R. 
330. 

Vendor cannot dispute Sub-vendee’s Title 
after Eecognition.1 — ^^Vhere on a contract of sale 
of a portion of a large quantity of goods in a 
wax'ehouse of the vendor, the vendee has resold 
the goods to a third person, whose title to them 
the vendor has recognised, be cannot afterwards 
dispute the title of such third person, although 
the specific goods have never been appropriated 
to him. , Wv 0 (Ue'i/ v. Covmtry^ 2 H. & 0. 164 ; 32 


See uho post 7 (cols, 470, et seq,.). ■ j h. J., Ex. 185 ;\9- Jur. (N.S.) 548 ; S L. T. 249 ; 

'g ‘ ' ' 1 11 W', B*,p99, ' 

Goods Mixed with Vendor's after Appropria- 


iii 
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If goodri are cleliTcred to a carrier to be dc- 
liveretl to A., and are lo.st by tlie canter, the 
consignee only can bring the action. Snee y. 

1 Atk. 248. 

A., in London, i-eceivedan order from B., living 
in Bristol, to .send goods to him by any convey"- 
ance which woultL reacli Bristol (as B. lived onh’ 
six miles from thence), informing B. w’hen he 
sent them, that B. might know when to expect 
them, A. sent the goods to a wharf, whence 
vessels for Bristol sailed, and informed B., as lie 
was told at the wharf, that the goods Wouhl 
come by the ship Ciominerce ,* in fact the goods 
wore not sent on board the Commerce, which 
happened to be fully laden, but some time 
afterwards were sent by another vessel. B., 
after the arrival of the Commerce at Bristol 
without the goods, made no further inquiry for 
the goods, and A. did not know till after he had 
required payment of the goods that they had 
Ibeen sent by another ship, which he then com- 
municated to B. Held, that B. was liable for 
any loss of' the goods. Coohi v. Zudlou\ 2 Bos. & 


Acceptance against Bills of Lading— Cargo 
not on Board.] — T., a corn-merchant at Long- 
ford, who had been in the habit of consigning 
cargoes of corn to tiie plaintiffs, as his factors, 
for sale at Liverpool, and obtaining from them 
acce]>tanees on the faith of such consignments, 
on the 31st January obtained from the masters 
of two canal boats (No. 004 and 54) receipts 
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in equal ]')ortions, in four months, to be made to i therefore that he was entitled to sue the ship- 


the satisfaction of an inspector of such parties, 
and if not so made to be removal by the defen- 
dant, and others substituted in the time named ; 
avennenis of performance on the plaintiff's part 
and breach that the goods delh'cred w'cre not 
made to the satisfaction of the inspector, whereby 
they w'ere rejected and the plaintiff lost the 
beiicfft of a * contract with the third parties 
mentioned. Fleas, denying the contract, and 
the broach, an'l alleging that the contract w'as 
subject to a cuiiditicm that tlie disapproval of 
each portion shouhl be notified in a reasonable 
time after delivery. The contract as stated 
being proved in fact, and it not appearing that 
there was any such condition in fact: — Held, 
that tliere w'as no ^uch condition Implied in law 
from tlie contract as stated or pioved ; nor that 
the disa})proval should be notified within the 


time named, or the four 
Affivood^ 2<> L, J., Kx. 244. 


mon I lis. Con hon v. 


3. Belivery to Caretees. 


Hamed or not Named by Vendee,] — Where a 
vendee of goods orders a, pailicular mode of 
conveyance, he must stand to the loss if any 
happens. Yak v. Batflp, Cowp. 204. 

A delivery of goods by the vendor on l;)ehalf 
of the vendee, to a caiuier not named by the 
vendee, is a delivery to the vendee. Dutton v. 
Bolonumstyn. 3 Bos. k. B. 582 ; 7 K. R. 883. 

A tradesman of London, by ordei' of a trades- 
man iii the country, sends goods to the latter, 
who does not appoint or name the carrier : 
afterwards the carrier embezzles the goods : the 
trader in the country must stand the loss. 
Go(lfpp\j V. Furzo, 3 F. Wins. 185. 


owner for the damage done to them by his 
ne^ffigence. Fpaqano v. Lonq, 6 D. k R. 283 ; 
4 B. C. 210 ; 3'L. J. (O.S.) K. B. 177. 

Where a,- person in Alierystwitii gave an order 
for goods to a traveller of the plaintiff, resident 
in London : — Held, that it must be presumed 
that such goods were to be sent in the usual 
wuy, and tliat, on their delivery to a carrier in. 
London, a cause of action arose there. Coj)elan(l 
V. Leiviti, 2 Stark. 33, 

The })iaintiff, at G., within the jurisdiction of 
the G-. county court, received from the defendant 
at L. an order for plants, the description of tvhich 
was taken from a price list of the plaintiff, in 
which also tlie plaintiff undertook to pay the 
c.arriage of goixls ordei’ed from him. The de- 
fendant ordered the plants ])y letter, and re- 
quested that they should be sent by a particular 
carrier. The defendant resided more than twenty 
miles from the plaintiff, and within the juris- 
diction of another county court. The plaintiff 
having sent tiie goods to the defendant by 
carrier, brought an action in the county court of 
G-. to 1 ‘ecover a lialancc alleged to be due' in 
respect of them : — Held, that the cause of action 
did not arise wholly in the jurisdiction of the 
county court of G., as the delivery to the carrier 
there was not a delivery to tiie defendant, and 
tliat the court therefore had not jurisdiction. 
Wheelep v. IhYipmn, 5 W. R. 227. 


Sep also Careiers (Actions against). 
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tity of t<ibaceo, then on board a •vessel bound in London on completion at Kangoon. A.y in 
from A. to B., it was stipiilatetl ‘‘that oiie-fifth pnrsnamte of the contract, shipped on board a 
of the cj)ntract price should be paid in ready sliij), chartered by him bn’ the purpose, a cargo 
money on a specified day ; and that for the other of tons of coal, and handed over to the 

four-fifths the sellers w’ere to look to their corre- company the bill of lading and a policy of 
spondents abroad, to whom the property was insurance, nml received from them a payment in 
consigned.” It was, nevertheless, understood cash of half the invoice price less discount. The 
between the parties, that interest was to be cal- ship Iniving encouiitci'cd bad weather on the 
ciliated as if the sale was made at two and three voyage, and being unfit to proceed, the captain 
months from final delivery ; the buyers to have chartered another vessel to carry the coals on to 
the benefit of the sellers’ policy in case of average. Hang non, and shipped on board this vessel 850 
One-fifih of the conti’act price was paid in ready tons, p rr ot the original cargo. (In the arrival 
money : and on the arrival of the tobacco at B. of this vessel at Kangoon, the master declined 
it met with an unfavourable sale, and a loss of to deliver up tlie coal to tlie company's agent 
two- fifths of the estimated value took place: — unless his ireight was first i)aid, and, payment 
Held, that the buyer was liable to the seller being refused, he })roccede(l to sell the coals by 
upon this contract for the amount of such loss, auction, when the whole was bought by the 
V. JTeymatp, 2 D. ik K. 74 ; 1 B. & C. 7 ; company, who were the only bidders, a.t 12. 5.v. 

1 I.. J. (o.s.) K. B. 3. per ton : — Held, that the propei’ty in the coals 

})assed to the company upon the same being put 
Payment upon Handing over Documents.] — on board, and the handing of the bill of huling 
A. bought ot B. “800 tons old bridge rails, at and policy of insurance. Jirtfhh and Lidia 
52, 14, V. 6<7. per ton, delivered at Harburgh, cost, Steam- Xavhjafloa Co. v. J)e 88 L. J., 

freight, and insurance ; payment by net cash in Q. B. 214 10 L. T. 246; 12 \Y. E. 560 — 

London, less freight, upon handing bill of lading Ex, Gh. 
and policy of insurance, or dock company’s 

weight note, or captain’s srg’iiature for weight, ^‘Pree on Board.”] — If the goods dealt with 
to be taken by buyers as a voucher for the qiian- by the contract are specific goods, the words 
tity shipped ” : — Held, that B. did not undertake “ free on board,” according to the general under- 
to ileliver the iron at Yarburgh, but that when ho standing of merchants, mt\an that the shipper is 
put it on board a ship bound for that place, and to put them on board at his expense on account 
handed to A. the policy of insurance and other of the person fm* whom they ai’C shipped, and I 
documents, his liability ceased, and the goods can see no reason why a person should not agree 
were at the risk of the purchaser. Tregelles v. to sell so much out of a bulk cargo on board or 
Sewilt 7 H. (k iN. 574 — Ex. Ch. ex such a ship upon the teinis That if the cargo 

be lost the loss shall fall upon the purchaser and 
Special Indorsement to 'Yendee.] — A contract not upon the seller. Where the terms ‘‘ free on 
was entered into, through a broker, between board’* arc used in such a contract, the same 
vemlors at It. and vendees at B., for the sale meaning must be given to them as is given to 
of goods, to be shipped free on boanl at B. in them with regard to goods atti'ibutecl to the 
September, to be paid for on delivery to the contract — Per Brett, MJl. Stooh v. lugllti^ 58 
vendees <jf the bills of lading ; and the vendees, L. J., Q. B. 856 ; 12 Q. B. B. 573 ; 51 L. T. 449 ; 
on the 8rd September, wrote, desiring the vendors 5 Asp. M. 0. 294 — 0. A. 

to send part of the goods by the first vessel Defendants, merchants at B., through a broker 
leaving B., which part was accordingly shipped contracted to buy of plaintiffs, merchants at IL, 
by the verniers on a ship answering that descjlp- ten tons of best ‘refined rape oil to be shipped 
tion. The bill of lading made the goods to be “free on board” at K. in September, 1857, at 
delivered unto shippers' order, or their assigns, 482. 15.s*. per ton, to be paid for on delivery to 
and was indorsed by the vendors, “deliver the defendants of the bills of lading, by bill of 
contents to the order” of the vendees. The exchange, to be accepted by defendants, payable 
vendors inclosed the invoice, bill of lading, and three months after date, and to be dated on the 
bill of exchange for the price, to be accepted by clay of shipment of the oil. On 8th Heptember, 
the vendees, according to the contract, to the the plaintiffs (having on the pi’evious day 
broker; bur the ship, witii the goods on board, advised that the shipment would ])e made) 
was lost before the documents reached the shipped on board a general ship trading between 
vende.es Held, that under those circumstances, IL and B,, five tons of the oil. The master signed 
the pro]>erty in the goods had passed to the a bill of lading by which the oil was clelivembie 
vendees by the shipment, and that the loss must “ unto shippers order ” and plaintiffs indorsed 
fall upon them. Ilaw v. Bromic, 4 H. &: N. the bill of lading specially' to the defendants. 
822 ; 29 L.^J., Ex. 6 ; 5 Jur. (K.s.) 711 ; 7 W. K. On the same day the plaint’ff’s enclosed in a 
619 Ex. Ch. letter to the broker the bill of lading, invoice, 

■« • ^ exchange drawn on the defendants 

Beceipt of Bill of Lading and Policy,] — Con- in accordance with the contract. On the night 
tract between A. and a company for the sale of of the 9th, the ship with the oil on board was 
coals : A to supply the company with 1,000 run down in the B. channel and the oil totaHv 
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oil. In an action for not. accepting the bill of i L. J., Ex. S3 ; 3 Jiir, (N.s.) (:58 ; a W. 11. 151 — 
exchange, ainl for goo»ls sold and deliveretl : — ! Ex, Oh. . ' ^ 

Held, that the property in the oil vested in I 

fiefendants on its delivery free on board the | Estoppel.] — A delivery onler giv<3n by 

ship, and, co 2 iser|uently. that plaintiffs could i the veinlor of goods is a mere pronii.'e to do 
recover on both counts : and that the form in j something in future, an< I is not a re]>resentatiois 
wliich tlie bill of lading was taken did not | upon which to found an estoppel. (nllman 
prevent the property from passing. J^rowne v. , v. Carhntf. t>l h. T. 2Sl ; 87 W. R. 487 — A. 
Hare, 4 H. k. N. .s22 : 7 W. 11. did. A broker on the dthof February, bought goods 

fi'om the defcTidants on aceonnt of the plaintiffs 
“Free on Board a Foreign Ship.”" — ^^'’here in without their authority, and witliont ever inform- 
a contract for tlie sale <.)f suunr there was the them of the fact. On tJie 22nd ot iMarch, he 
following term—-' freewill boaiVl a hweieni shi})” same goods to the plaintiffs, “on nc- 

-Held, that tlie seller was not hound to deliver | c^*-*”!** priricl}.als,’' at a different price am! 


it into the hands of the purchaser, or to transfer 
it into his name in the books of the warehouse 
where it was, ljut only to })iit it on boai’d a 
foreign ship, which it was the <hity of the pur- 
chaser to name. Wavhp.rharth v. 2Iam)n^ 8 
bamp. 270. S. P.. }Vetliercll v. Coape, 8 Ca^np, i 
272, n. 

5. Delivery Order.s. 
a. Nature of. 

Negotiability.] — An. iron-master gave to his 
vendee a note in these woi'ds : ‘‘ I will deliver 
1,000 tons of iron when required, after the ISth 
September .next, to the party lodging this docu- 
ment with me : ” — Held, that this document was 
not a negotiable instrument of mercantile ex- 
■change. Dlrori v. Bor HI, 3 Macq. H. L. 1 ; 

2 Jur. (X.S.) 083 ; 4 W. 11. 813. 

If A. gives an iron scri}) note to B., and B. 
sells it to a third party, that third party may 
prove that the docume.iit has, in the usage of 
ti*a<le, an import not expressed on the face of it. 
JIachenzie v. JDanlojh 8 Macq. H. L. 22 ; 2 Jur. 
(N.S.) 957 ; 4 W. ll, 815. 

But such tliird party cannot put a special con- 
struction on the document by piviviiig that in the 
contract between A. and B. there was a s])ecialty 


upon different terms. .He thereupon obrainotl 
from the defendauts a delivery oi'der, which was 
marked with a reference to the contract of the 
()th Eebruaiy, aiul obtaineil ])ayjnent from the 
plaintiffs, upon giving them tliat order, under 
the contract of the 22nd March. He absconded 
with the money, atid the defendants refused to 
deliver the goods under the contract of tlie f»th 
February. The defendants carried tin separate 
business as merchants, ami as wharfingers, anti : 
the delivery ordei* was given by them as mer- 
chants directed to the superintendent of theij.' 
business of wharfingers : — Held, that the <lefen- 
dants were not estopped from tlenying that the 
! gootls were the jiroperty of the plaintiffs. Ih. 

Purchaser taking Order without Payment or 
Consent of Vendor.] — A., having a (piantity of 
rape oil at Humjfiiery's 'wharf, contracted to 
sell five tons thereof to B. The bought note was 
as folhnvs : Bought for account of B.. of Mr. A., 
five tons of first <|uality fetreign refilled rape oil, 
at 53.S'. per cwt. ; usual allowances ; to be free, 
(leiiveretl, and paid for in fourteen days, in cash, 
less 21- per cent discount.” A, sent an order to 
the wharf, directing the wliarfinger to transfer 
into B.’s name five tons of oil ; and the wiiar- 
finger’s clerk made the usual entry in his book, 
ami gave A.’s clerk a transfer order a.<.idresse<.! to 


not actually appearing on the face of the docn- : B., acknowle<i£ring to hold the five tons for him. 
'inent,. . i5... ■ ... .. . 

By the usage of the iron trade warrants for 
goocls “deliverable (f. o. b.) to A. B., or their 
assigns, by indorsement hereon,” are considered 
to pass to the holders for value free from any 
vendor’s lien. Merchant Banking Co, of London 
V. Plurnop Bessemer Steel Co., 46* L. J., Ch. 418; 


A. ’s clerk took the invoice and transfer order ro 

B. ’s counting-house, and offered them to him. at 
the same time ifcrnanding a cheque for tlie 
amount. B., without (as the jury found) the 
consent of A.’s clerk, took the transfer oifier. 
but refused to give a cheque. The clerk there- 
upon returned to the wharf, aiid gave notice to 


5 Ch, D. 205 ; 86 L. T. 895 ; 25 W. It. 457. See i the wharfinger not to deliver the oil to B. In 
also cases infra, sub, tit. Bights of Unilaid defiance, however, of this notice, tlie oil was 
Tek'DOR. ; afterwards delivered. In trover liy A, against 

i B, for the oil and the transfer order :■ — Held, 
Title Conferred by — Custom.] — By the custom i that, under the circumstances, neither the pro- 
of trade in Liverpool, the transfer of a delivery I 


order from the vendor to the vendee of goods, 
enables the latter to go into the market an<l dis- 
pose of such goods. \Vhere the vendee had thus 
<iis]) 0 sed of part which had been delivered ac- 
cording to his order, and then became bankrupt, 
the rest of the goods remaining in the warehouse 
of the vendor: — Held, -that the latter was en- 
' , titled to retain them ; the giving of the delivery 
order not operating as between the original 
vendor and vendee as a complete transfer of the 
goods. Tomiley v, Cr%emjp, o &: M, 600 ; 4 
, A. ,&. E.v5a.7 .1 H. & B, 14. , 

The mere possession of goods, with no other 
: mdicium .of title than a delivery . order, is not 

lent to entitle, the bon4 fide pawnee of the 
“ "'"“tiy obtaining possession- from 


perty nor the right to the possession thereof 
passed to B. Godts v, Uose. 17 0. B. 229; 25 
L. J., C. ?. 61; 1 Jur. (N.S.) 1T78; 4 W. ll. 
129. 

Sub-sale.] — Where a sub- vendee has adelivery 
ordei' from a vendee of goods lying at a ware- 
house of the original vendor, and such vendor 
accepts the tlclivery order, he becomes the agent 
of the stih-vendeo and cannot set up any lien for i 
the i^rice due to him on the original sale. Pear- 
son V. Batvson, EL Bl. EL 448 ; 27 L. J,, Q, B. 
•248; 4:;durp{ra.),101,5.y. ' ] • , 

' .Vendor Paying Warehouse Ptent,]*— *By the 
usage of liiverpool, the vendor of goods was to 
’ ,pay warehouse ,rout for tw months, after the sale, 

... if.-'ths,. -goo.ds; ^thero .. 

Sj'how<rw^;tlmf whw'lhe vendor of -such’ goods 
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in the gooils from that tiiBC vested in the latter. Where a consir^jee, on the arrival of goods at 
and that he became responsible for all accidents a wharfinger’s, said he would not have, them, and 
which might happen to them, and that the cir- directed an attorney to do what was necessary 
enmstanee of the goods haring within that time to stop them, and the attorney, on the • 3rd 
been distrained for warehouse rent was an acci- November, gave the wharfinger an order not to 
dent which mast fall on the vendee, and such deliver them to the coi^signee, which order the 
rent having been paid by the vendee’s agent in consignee wrote 1o confirm on the dth ; upon 
order to redeem the goods : — Held, that the latter the goods being claimed on the 7tli by an execu- 
couid not recover the same from the vendor as tion creditor of the consignee : — Meld, that such 
money })aid to his use. Greaves v. He})he^ 2 acts anioinited to a resciiuUiig of the contract of 
B, (Sc Aid. 131 ; 2<.> 11. E. 381. sale, and that tlio transitus was not ended by 

the arrival of the goods at the wharf and the 
As to Effect under Statute of Frauds.] — See order given by the consignee, aiirl that therefore 
ante. col. 42tb the consignor had a riglit to stop them in tran- 

situ. Barf ram v. Farchrothcr^ 4 Bing. 579 : 1 

b To Wbarfing-ers. 515 L. J. (0.=5.) C. IM25 ; 29E.R.63i>. 

^ The vendor of goods having ascertained whilst 

Effect of.] —The lodging a delivery order with they were in the hands of a wharfinger, that the 
a wharfinger is sufficient to transfer the property purchaser to whom thej^' had been originally 
in goods lying at a wharf, without any re-weigh- consigned had stopped payment, indorsed the 
ingorre-ho using. Tucker Car. (5c P. bill of lading to the plaintiff, and directed him 

86. to take possession of the goods, and he accord- 

An order sent by the vendor to the wliarfinger ingly demanded them from the wharfinger: — 
to deliver the goods to the vendee is sufficient to Held, tiiat the plaintiff had a sufficient special 
pass the property to the vendee, provided nothing property in the goods to enable him to maintain 
remains to be done but to m<ako the delivery ; trover, on the ground that the right of stoppage 
?>ur if anything remains to be done, for exampie, in transitu by the vendor was not at an end 
weighing, (See., the property does not pass, and when the plaintiff made the demand. Morisoti 
the right of stoj^page in transim is not defeated v. Gray^ 9 iloore, 484 ; 2 Bing. 260 ; 3 L. J. 
till that is <lone. With era v. Lijaa, Holt, N. P. (O.S.) 0. P. 261. 

18 ; 4 Camp. 237 ; 16 E. Pi, 781. IVhere A. on the 26th September sold to B.’ 

by contract lUO casks of tallow, then lying at a 
Acknowledgment of.] — warehouseman, who wharf, at so much per cwt., and on the same day 
on receiving an order from the seller of malt to gave him a wiatten order to the wharfingers ““to 
hold it on account of the purchaser, gives a weigh, deliver, transfer, and re-house ” the same : 
written acknowledgment tliat he so holds it, and, on the next day, B., who had previously 
cannot set up a defence for not delivering to enterc<i into a contract with C. & Go. for the sale 
the purchaser, that, by the usage of trade, the of 3UU casks of tallow, in part fiiEiiment of that 
property in malt sold is not transfeiTcd till it is contract, obtained from the wharfingers, and 
re-measured, ami that before the malt in question sent to C. ^ Co. the following acknowledgment : 
was re-mea>ureJ the seller became bankrupt. “ Messrs. C. Co., we have this day transferred 
Sttmard v. Mt/ekuf, 2 Camp. 344 ; 11 Pi. E. 724. to your account (by virtue of an order from B.) 

109 casks of tallow, See., with charges from the 
Transfer in Books.] — Where the purchaser of 10th October ’’ : and upon the receipt of this, C. 
goods has lodged an order to deliver them with (k Co. paid B. the full amount of the tallow*, 
the wharfinger in whose warehouse tiiey lie, and and shortly afterwards the wharfingers delivered, 
the lattcn* has ti-aiisferred them in his books into twenty-one of the casks to the order of C. (k Go. ; 
the name of the purchaser, the vendor’s right to and on the 11th October, B. stopped payment,, 
stop them in transitu is gone, and the wharfinger and, on the 14th, A., the original vendor, sent 
Is bound to hold them as the agent of the pur- notice to the wharfingers not to deliver the 
chaser. J/a/NMerd v.A9a7e?’sa?/,l Bos. &: P,(n,u.) remainder of the tallow to B, or his order, 
69 ; 2 Camp. 243 ; 8 E. E. 763. although the tallow had not been weighed : — 

And the same effect is luodiiced by the Held, "in trover by C. ck Co., against the 

delivery note being lodged with the wharfinger wharfingers, that after their acknoWledgment 
without a transfer in his books. Luvaa v. Bar- that they had transferred the tallow to their 

7 Taunt, 278 ; 1 Moore, 29 ,* 18 E, E. 480. account, they held it as the agents of C. (k Co. ; 

and therefore were estopped, and could not set 
Stoppage in Transitu.] — A., of London, being up as a defence, a right in A. to stop it in 
in danger of insolvency, went to G-lasgow, and transitu. Halves v. Watson, 4 I). <k K. 22 ; 2 
obtained goods from B., for which he paid by a B. ik C. 540 ; E. (k M. 6 ; 2 L. J. (o.s.) K. B. 83 ; 
bill on a bouse in London, which he laiew to be 26 E. E. 448. S, '2 Hammond v. Anderson, supra, 
insolvent ; tiie goods were shipped at Leith (the 

invoice and receipt from the shipowners being Custom-— About the auantity.]— Under a con- 

made ^ out to A.), and were delivered to 0., a tract to sell and deliver goods in a warehouse in 
wharfinger in London, who aftei'wards received Liverpool, the giving a delivery order of about 
notice to hold them for B. ; A. became banlc- the quantity is a sufficient delivery, evidence of • 
rapt : in an action of trover by A, against C. for a Imown usage of warehouse-keepers not accept- 
the benefit of the assignees 'Held,, first, that ing delivery orders in any other form being 
the receipt, being made out to- A., operated as a admissible. 3Xoore v. CmnpbeXl, 10 Ex. 323 : 2^ ' 
delivery to him, and therefore that B2s tight of C, L. E. 1084 ; 23 L, L, Ex. 310, 
tmnsitu was, 

upt' , Bill of' Itading in Several Parts — Delivery 
of Orte to Party, ]---aoocls shipped to o:, as 

„ • 'i.:;- ./a;-.- AJW'W-. •, 
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owner, were before arrival ple(i,q-crl by liim to i S. transmitted the 
the plaintits as security for an advance. The i shipped the wines, 
bill of lading- ivas, as is customary, in three sets, . 8. ; the bills of lad 
the one being accomplished the rest to stand throe persons respe 
void,” and made the goods d.eliverable to ‘‘ C. or : tracts entered inti 
assigns,’' freight payable in London. C. in- ! obtained was depo 
dorsL'dpjne copy of the bill of lading marked who issued warraii 
■* first, to the piaintifis, and also gave them a ■ wine therein menti 
letter of ciiarge, making the bill of lading a cob the order of one o 
lateral security jfor the advance, and empower- '■ rest to the order o 
ing then3 tc) sell the goods repi-escnted by the , rants were then p 
bill ot lading, sli<jnld default ]>e made in the i secure advances, 
repayment of the advance. The vessel went, on ; upon the dock’eoi 
arrival, into the dock of the defendants. G. i wine ; thereupon t 
duly entered the goods at the custom-house, and j up the wine when i 
they were afterwai-ds, at the reiiuest of C., I the plaintiffs, who c 
landed and deposited with the defendants, the ! damae'cs in addition 
freight being unpaid. I’he manifest:, a co}iy of I Heldrthat as the ' 
winch the captain lodged with the defendants, ! fraud from S., the a 
authorised tiie defendants to deliver the goods I sell, the property 
to the holders of the bill of lading. On the fob I persons who before ' 
lowing day, the captain lodged v-ith the defen- aiimilled could con 
dants a stop order for freight, pursuant to the and that L, must be 
Mercliant Shipping Act, 1862, 0. then produced undertaking to acco 
and gave to the defendants, iinindorsed. the the wine after ded 
second part of the bill of lading ; the defendants v. LomUn a 

then entered (J. as the proprietor of the goods, 47 L.' J., C. P. 76:-l ; 

C. paid the freight, the stop was taken off, and j 26 ‘VV. Ih 586 C. A, 

the defendants delivered the goods to W., on the ; 
production by him of a delivery order from G. i Transfer of.] — G 
0. shortly after went into liquidation, wlien the | books of the West 1 
plaintiffs, producing the indorsed bill of larling, j name of A., he recei^ 
in vain demanded the goods of the defendants. | having sold the goot] 
In an action for conversion : — Held, that the ; livered to him. "B. s 
H ock Company had not been guilty of a con- j the check to C. on ci 
version, ^ and that the bank could not maintain j couhl not take posse? 
any action against them. Ghjn, J/i/h Gh. v. i they continued to st 
and Wer^t India Dock (Jo,, 52 L. J.. g), B. i check had not been 
146 ; 7 App. Gas. 592 ; 47 L. T. 6U9 ; 61 VJ. R. ; pany. Spean v. Tva 
201 ; 4 Asp. M. C. 580 — H. L. (E.) i A., having entered 
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sliip ; Iv, poid to the plaintiff by the same de- j sellers, on the insolvency anti subsequent bank- 
Bcription, and the <Mendant assented to the re- j ruptcy of the buyers before such acts done and 
sale ; the sugar not having been delivered or ; delivery made, iniglit countennand it, Wallace 
weighed : — Hehl, that the plaintiff could not | v. Breeds, 18 East, 522 ; 1 Rose, KlU ; 12 R. 11. 
recover for it in trover against the defendant, the j 428. 
jirst vendor, Austen v. Cracen, 4 Taunt. (J44 ; | 

1 Marsh. 4, n. ; 18 R, R. 714. j Sub-sale.] — A., having forty tons of oil secured 

A., having a quantity of hemp in the hands of j in the same cistern, sold ten tons to B., and 
B„ sold part of it to C. at a certain price, payable j received the price, and R. sold the same to^ C., 
by C.’s acceptance at a stated time, fourteen and took his accptancc for the price at four 
flays allowed for delivery, and gave to C. an months, and gave him a written order for 

<u’der upon B, to weigh and deliver the hemp so delivery on A., who wrote and signed his accopt- 

sold to C., or bearer; before the fourteen days ance upon the order, but no actual delivery was 
expired. A. gave r>. notice not to deliver the made of the ten tons, which continued mixed 
liemp to C,, the hemp not having been weighed with the rest in A.'s cistern: — Held, that this 
off, and no bill of excliangc having been given was a complete sale and delivery in law of the 
in payment for it ;-<-Hel<r, that the sale of it ten tons by B. to (A, notliing remaining to be 
to C, was incomplete, and that B. was liable done on the part of the seller, though, as between 
for it in an action of trover by A. Shepleij v. him and A., it remained to be measured off, 
JJdViS, 1 Marsh. 252; 5 Taunt. 617; 15 R*. R. and therefore that the seller couhl not, upon 

iiyS. the bankruptcy of the buyer before his accep- 

Where the plaintiff sold ten out of eighteen ance became due, countermand the measuring 
tons of flax, then lying in mats at a wharf, at so off and delivery in fact of the ten tons to the 
much per ton, to"be"i)ai<l for by the vendee’s buyer, nor were the goods in transitu so as to 
acceptance at three months, and gave the vendee enable the seller to stop them. WMtelumse v, 
an order on the wliarfingers, to deliver ten tons Frost, 12 East, 614 ; HR. R. 491. 
to vendee or order, which they entered in their 

books ; but the quantity to be delivered was to Acceptance of Smaller Quantity.] — On the 
be ascertained by the wharfingers weighing it, 14th of April the defendant signed the following 
the mats being of une(,|ual quantities, so that a bought note : — “ I liave this day bought you the 
fraction of a mat might be required, aiui an following : 500 piculs China cotton, at lid. per 
allowance for tare and draft was to be made lb., June or Jiily delivm’y, 1864. To be delivered 
by the weight : — Held, that the sale was not in mercliaiitabie condition to the buyer ; the 
complete to pass the property, those acts not damaged, if any, to be rejected, provided that it 
having been done by the wharfingers, nor any cannot be made merchantable.” On the 24th of 
<lelivcry matle, and that the plaintiff, upon the June, the plnintiff bought from W. 420 piculs 
insolvency of the vendee, might countermand China cotton ex Queen sbury, and on the 25th sent 
the delivery. BusU v. Darh, 2 M, S. 897 : to the defendant a declaration of the names and 
1 Marsh. 258, n. ; 5 Taunt. 622, ii. ; 15 R. R. 2S8. marks of those 420 piculs, and also 80 ex Prin- 
On a contract for the sale of goods lying in a cess Royal. The defendant sold tlie cotton to 0. 
warehouse, the handing of a delivery order to The i)laintiff received from 'VY. notice that the 
the vendee, and transfer of goods to liim in the 420 piculs would be weighed, which he sent to 
warehouseman’s book, will not vest the property the defendant. The 420 })iciTls were afterwards 
in him, if something remains to be done for the weighed, the price ascertained, an<I an invoice 
purpose of ascertaining the identity or quantity made out, but neither the defendant nor the 
Kit tlie goods : as the weighing of an article plaintiff attended the weighing. The plaintiff 
forming part of a bulk, and sold by weight, received a sampling order from W., and for- 
Sandiciek v. Sothern, 9 A. k E. 895 ; 1 P. D. warded it to the defendant ; — Held, that there 
648. was evidence tliat he had accepted the 420 

But if the identitj^ and quantity are ascer- piculs, and that the property in them passed to 
tained, as where the oats iii a particular bin, him, so that the plaintiff was entitled to recover 
which contains nothing else, are sold, and a bill the price in an action of goods bargained and 
accepted at the same time for the piice, the sold. Morgan v. Gath, 3 H. Ac C. 748 ; 84 L. J., 
property vests, and the vendor cannot afterwards Ex. 165: il Jur. (N.s.) 654; 11 L. T. 96; 13 
stop in transitu ; although the delivery order W. R. 756. 
describes the goods by the weight as well as the 

bin (“ 1U28 bushels of oats in bin 40 ”), and directs Completed in Part. ] — Where turpeuti oe in 
the warehouseman to weigh them over. Xl?. casks was sold by auction at so much per cwt. 

and tlie casks were to be taken at a certain 

Custom to Measure.] — ^\Yhere a sale note marked quantity, except the two last, out of 

^for the purchase of fifty tons of Greenland oil which the seller was to fill up the rest before 
was delivered by the sellers’ broker to the they were delivered to the purchasers, on which 
purchasers to be paid for by their acceptance account the two last casks were to be sold at un- 
payable at a future day, and they afterwards certain quantities, and a deposit was to be paid 
received from the sellers an order on their whar- by the buyers at the time of the sale, and the 
fingers for the delivery of the fifty out of ninety remainder within thirty days of the goods being 
tons of their oil, yet as the custom of the trade delivered, and the buyers had the option of 
was for the casks tO‘ be -searched by the sellers’ keeping the goods in the warehouse at the 
cooper, and for a broker on behalf of both parties charge of the sellers for those thirty clays, after 
. to ascertain the foot-dirt and water in ,each (for which they were to pay the rent, and the buyers 
which allowance was to be ^hd then the having employed the wareliouseiuan of the 

casks were to be filled up 'by„'t% cooper sellers as their agent, he filled up some of the 

ewense, .casks out of the | 5 W 0 last, but left the bungs out 

Ib order to enable the custom-house officer to 
complete to pass the propkty, but that the gauge them, but, before he could fill up the rest, 
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a fire consumed tiie whole in the warehouse, contain a certain quantity, and the price was 
within the thirty <.Iays ; — Held, that the property paid, but, according to the* terms of the contract, 
passed to tiie buyers in all tlio casks which were the seller was to retain possession, ro carry the 
filled up, because nothing further remained to be chattel to a certain place, there to deliver it at a 
done to them by the seller, for it was the business certain time, and that if, upon measurmneith the 
ot: the buyers to get them gauged, without which quantity should turn out more than as assum(‘d, 
they could not have been removed, and the act the surplus was to be paid for at n fixed rate by 
of the warehouseman in leaving them unbunged the purchasers on delivery, but that, slioiild it- 
after filling them up, which was for the ])urpose fall short, tlie difference \vas to be refundedt by 
of the gauging, must be taken to have been the sellers :--Held, that, until measurement and. 
done as agent for the buyers, whose concern the delivery, the sale was not complete ; and that 

gauging was ; but the property in the casks not part of the property liaving been lost by a 

filled up remained in the seller, at whose risk storm, the risk reniained with the sellers, 
they continued. v. J/mett,!! East, 210 ; Zfujun Le Memrier, [] Moore, F. C. llfi; 11 

10 E. H. 4:75. Jur, 1091. 

Upon a contract of sale whereby the vendee After the day stated in the contract of sale for 
agreed to purchase all the starch of the vendor the delivery of goods, and before delivery, a 
then lying at the warehouse of a third person, storm disperserl the goods (timber), and tiio pur- 
iit so much per cwd., by bill at two months, which chasers took possession of a large portion of 

starch was in papers, but the exact weight not them which were saved, and paid salvage : — 

then ascertained, but was to be ascertained Held, that this taking possession of a part could 
afterwards, and fourteen days ^^'ere to be | not be comsiderec-l as showing, by the parties’ 
allowed for the delivery, and the vendor gave a admission, that the property in the goods had 
note to the vendee, addressed to the warehouse- passed to the purchasers before the loss, where 
keeper, directing him to weigh and deliver to the terms of the contract showed that it tlid not 
the vendee all his starch : — Held, that under this so pass. Ib, 
contract the absolute property in the goods did I . . 

not vest in the vendee before the weighing, ; Where Prior Public Measurement.] — of 
which was to precede the delivery, and to ascer- j Quebec, entered into a contract in writing for the 
tain the price ; and that part of the starch ' sale to “ A. (>. & Co. of a raft of tiniber, tlie 
having been weighed and delivered to the vendee : quantity about 71,000 feet to be delivered at 
by his direction, the vendor might, notwith- | Indian Cove booms, price for the whole, 7:f-r/. per 
standing such part delivery, upon the bank- i foot.” Before the contract was signed the Juft 
ruptcy of the vendee, retain the reinainder, ! measured by a public officer, and a specifica- 
whicli still continued unweighed in the ware- j f^on made by him, making a total of 71,44:-^ feet, 
house, in the name and at flie expense of the | was given to the bu^xu'. 4’be raft was towed to 
vendor. ILinmui v. 2£eye7\ 6 East, 014 ; 2 I the place of delivery and the buyer’s servants 
Bmith, 070 ; 8 E. E. 572, * i assisted in fastening it to the booms. The raft 

Where the owner of a stack of bark entered was dispersed by a storm. In an action by J. S. 
into a contract to sell it at a certain price per to recover its value Held, that as nothing re- 
ton, and the purchaser agreed to take and pay mained to be done by the seller,^ on his own 
for it on a dav specified, and a part was after- behalf or for the buyer, nor anything in wln'ch 
wards weighed and delivered to him :--Held, both were to concur, the property in the goods 
that the property in the . residue did not vest in had wholly passed to the buyer and the loss in usf; 
the purchaser until it had been weighed, that be borne by him. (rUmoui* \\ Siq)pU., 11 Moore, 
beine* necessarv in order to ascertain the amount F. 0. 551 ; 0 R. 445. 
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February, 1848, for delivery in Londan. Oa the 
15th of 'ilay it was sold by a factor, who iBacIe 
the sale on a del credere commission. The con- 
tract <lescribed the corn as of average quality 
when shipped, and th€‘ sale was marie at 27.'?. per 
quarter, ‘•free on board, and including freight 
and insurance to a safe port in the United .King- 
dom, payment at two months, or in cash less 
discount, upon handing shipping doc aments.” 

I In fact, the corn had, in a short time before the 
date of tire contract, been sold at Tunis, in con- 
sequence of getting so heaterl in the early part 
of Ihe voyage as to render its being brought to 
England impossible. The contract in England 
was entered into in ignorance of this fact. When 
the English purchaser discovered it, he repudiated 
the contract, and in an action for the price 
brought against the factor Held, that the con- 
tract contemplated that there was an existing 
something to be sold and bouglit and capable of 
transfer, which not being the case at the time of 
the sale by the factor, lie was not liable. Veu- 
turicr v. Ha.4U\ 5 H. L. Cas. 1573 ; 25 L. J., Ex. 
253 ; 2 Jur. (N.S.) 1241. 

Sale of Specific Crop.] — When from the 

nature of a contract the parties must from the 
beginning have known that it could not be ful- 
filled unless when the time of fulfilment arrived 
some ])ai‘ticular specified subject-matter eon- 
tinned to exist, no warranty that the subjeet- 
inatter should so continue to exist is to be im- 
plied from the fact that the subject-matter was ; 
not in existence at the time of making the con- 
tract. The contract in such a case is therefore 
subject to the implied condition tliat the parties 
shall be excused if, before breach, performance 
becomes impossible by the perishing of the sub- 
ject-matter ivithout default of the contractor. 
ILncdl V. Coupland, 46 L. J.. Q. B. 147 ; 1 
Q. B. I). 2.58 ; 33 L. iT. 832; 24 W. E. 470— 
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Specific Chattel.]-— There is no implied 

warranty of title on the" sale of a specified as- 
certained chattel : in order to render the seller 
liable for a ba<l title he must Itave given either 
an express warranty or an equivalent to it by 
declarathnis or conduct ; or have practised fraud, 
as by concealing from the purchaser that he had 
no title. MoAep v. AttanlHmnifjh, 3 Ex. 500 ; 
18 L. J., Ex. 148 ; 13 Jur. 282. 

Such express warranty may be inferred from 
usage of trade proved in fact ; or from the na- 
ture of a trade being such as to lead to the 
coTicliision that the person carrying it on must 


of goods did not know his title to them was bad, 
it is no defence that the vendor was a sheriff’s 
auctioneer, and desired the plaintifE to give him 
a written notice not to pay over the proceeds, 
and that the plainti.fi: having omitted to give 
sueii notice, the defendant paid over. Peto v. 
Taunt. 657 ; 15 E. E. 609. 


Bladei 


And iupe Contract (Impossible Contracts). 

That Goods are of Vendor’s Make, if he be a 
Manufacturer — Evidence of Custom.] — On the 

sale of goods by the manufacturer of such goods, 
who is not otherwise a dealer in them, there is, 
in the absence of anv 


in the particular 
trade or as regards the particular goods to supply 
goods of other makers, an implied contract that 
the goods shall be those of the manufacturer’s 
own make. The plaintiffs, who 


and afterwards, being taxed with selling them, 
said he “thought they were his.” Snell v. 

BicUey,^ 2 F. & F. 56. 

A boiler set in brickwork, and capable, if 
taken to pieces, of being removed without injury 
to the premises, had been seized and sold under 
a distress for a poor-rate due from the occupier, 
and bought at a public auction by the defendant, 
anti resold by him to the plaintiffs at an advanced 
price, with notice of the circumstances under 
which the defendant had bought it, the plain- 
tiffs to remove it at their own expense. The 
mortgagees of the premises upon which the 
boiler stood having prevented the plaintiffs from plates should be of tlio’ plaintiffs 
carrying it away, they brought an action against Before the contract 


. manu- 

facturers, but not dealers in iron, by a written 
contract, on the margin of which was their 
trade-mark (a crown with their 

ship-plates of the quality known as 
pass Lloyd’s sur ’ 
the defendants’ 
tained a strike clause by 
the iron contracted for 
during the continuance of any strike of 'work- 
men ; but it^ had no express stipulation that the 
^ ‘ ■ Is’ manufacture. 

„ ^ „ , „ « - — --- was completed the plaintiffs 

^ the defendant, relying upon an alleged implied closed their works, and proposed to complete the 
warranty that he had good title to the boiler, contract by delivery of ship-plates of the quality 
' ■ and that they should be permitted to remove it : mentioned in the contract made by another 
—Held, that there was no evidence of a warranty, firm. The defendants having refused to accept 
' ; ' Bdi^ulenf L* 0. 328 j 'L. E. these, the plaintiffs sued them for breach of 

2H. F. 625 ; 17L. T. 116. ' contract. At the trial the defendants tendered 

■ - - evidence to show that in the iion trade there is 


initials), con- 
tracted to buy of the plaintiffs, 2.000 tons of 

■ crown,” to 
•vej, to be delivered monthly at 
’’ The contract con- 

which the supply of 
might be suspended 
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is entitled to reject other plates if tendered, plaintiff was never in a position to deliver the 
though of the rpiality contracted for. The judge eighty piculs Held, that according to tlio 
at the trial rejected this evidencCj and gave true construction of the contract, the deferulant 
judgment for the plaintiffs :~Held, that such was not boiind to accept the cotton unies^ it wiis 
evidence was improperly^ re jc^cted. Jolinmn v. in a merchantable condition at the time the 
llajjlton. 50 L. J., Q. B. 753 : 7 Q. B. D. 438 ; 45 plaintiff was ready to deliver it, notwithstanding 
L. T. 374 — C. A. it might be made merchantable. Moiuftni v. 

Held, also, by Brett and Cotton, L.JJ. (Brain- Gath, 3 H. & C. 74S ; 34 L. J., Ek. 105 ; 11 Jiir. 
well, L.d., dissenting), that without such (N.S.) 054 ; 11 L. T. 00 ; 13 W. B, 750. 
evidence the defendants were entitled to ... ... 

succeed, as the contract implied that the plates ^ ’ « ? fei >. ■! - Fitnes.-, for 

to be supplied should be of the manufacture of 1 • 

the plaintiffs, and that, therefore, the plaintiffs On Exchange of Goods.J—There is no implied 
could not require the defendants to accept plates warranty upon an exchange of gf>ods. " Lti 
not of their own manufacture, even though of Xeut'dle v. 3 Camp. 351. 

the quality contracted for and as good as "those If money and a horse are given in exchange 
made by, the plaintiffs themselves. Ih, for another horse warranted sound, which was 

unsound at the time, an action for money had 

Keadiness for Delivery— -Goods Sold in Third and received is not a proper action to try the 
Personas Possession.] — \\d,iere there is a contract warranty : nor will trover lie for the "horse 
for a sale of goods, although described as lying in given in exchange, because the property is 
the possession of wharfingers or carriers, subject altered. Pofcer WelU, Cowp. 818 ; 1 BouLd. 
to their lien for charges, yet there is an implied 24, n. And see Coolie v. J^IunMimp^ 1 Bos. a'B. 
undertaking on the part of the seller that they (n.e.) 351, 

shall be delivered to the purchaser, on his The plaintiff exchanged a watch with the 
application, within a reasonable time, and readi- defendant for a pair ofcandlesticks, which the 
ness to p,y the charges thereon; and if the latter 'warranted to be silver Held, that the 
<Ielivery is refused, the seller will be liable for plaintiff could not maintain trover for the watch, 
damages to the purchaser. Buddie v. Green<i Ti on proof that the eandlestic'ks were of base 
L. J., Ex. 33. metal, Emanuel v. J)a}iL\ 3 Camp. 291?, 

Merchantable.]— In every contract to furnish I .. 

manufactured goods, however low the price, it is ’ • ^ 

an implied term that the goods shall be mer- Condition or Warranty.] — A representation Is 
chantable. Ltilng v. Ftdgeon^ 6 Taunt. 108 ; 4 a st.atement. or an assertion, made by one luirty 
Camp. 169 ; 16 B. E. 589. to the other, before or at the time of a coiitraci, 

On the 1 4th of April the defendant signed the of some matter or circumstance relating to it. 
following bought note : — ‘‘ I have this day bought Behn v. 3 B. S. 751; 32 L. J., 

from you the following : 50U piculs China cotton, Q. B. 204 ; 9 Jur. (N.s.) 620 ; 8 L. T. 207 ; 11 
at 17^7. per lb., June or July delivery, 1864. W'. E. 496 — Ex. Ch. 

Gruaranteed fair marks to be given when the Although a representation is .sometimes con- 
cotton is ready for delivery. In case of dispute tained in the written instrument, it is not an 
arising out of this contract, the matter to he tegral part of the contract : and. consequently, 
referred to two respectable brokers for settle- the contract is not broken thougli the rep»rosen- 
ment, who shall decide as to quality, and the tation proves to be untrue ; nor(vvifch theexcep- 
allowance, if any, to be made. The cotton to be tion of the case of policies of iusurance, at all 
taken from the warehouse with customary events marine policies, '^vhich .stand on a peculiar 
allowances of tare and draft, and the invoice to anomalous footing) is such untruth any cause of 
be dated from the date of the notice being given action, nor has it any efficacy wliatever, unless 
that the cotton is ready for delivery. To he the representation was made fraudulently, either 
delivered in merchantable condition to the by reason of its being made with a knowledge of 
buyer ; the damaged, if any, to he rejected, its untruth, or by reason of its being made dis- 
provided that it cannot be made merchantable, honestly, with a reckless ignorance whether it 
Payment within ten days from date of invoice, or -^vas true or untrue. Ih. 

before delivery if required, equal to cash in ten With respects to statements in a contract de- 
days and three months.” Onthe24thof Jime, the scriptive of the subject-matter of it, or of some 
plaintiff boirght from W*. 420 piculs China cotton material incident thereof, the true doctrine is 
ex - Queensbury, and on the 25th sent to the that, generally speaking, if the descriptive state- 
' defendant a declaration of the names and marks meat was intended to be a siibstantive part of 
of those 420 piculs, and also of eighty ex-Frincess the contract, it is to be regarded as a warranty, 
Boyal. The defendant sold the cotton to C. that is to say, a condition on the failui*e or non- 
Xh"e plaintiff received from W. notice that the performance of which the other party may, if he 
420 piculs would be weighed, which he sent to is so minded,; repudiate the contract in toto, and 
the defendant. The 420 piculs were afterwards so be relieved from performing his part of it, 
weighed, the price ascertained, and an invoice provided it has not been partially executed in 
made out, but neither the defendant nor the his favour. If, indeed, he has received the whole 
plaintiff attended the weighing. The plaintiff or any substantial part of the consideration for 
received a sampling order from W., and forwarded the promise on Ms part, the warranty loses the, 
it to the defendant. C. objected that the cotton character of a condition, or, to speak perhaps 
, not merchantable, and required an arhitra- more properly, ceases to be available as a condi- 
,vMch ^'resulted in* the allowance of oner tion,, becomes', a .watmnty 'In' the narrower 
of a ponpy per lb., and the invoice was Sen^ of the tigs -stipulation by way of 
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a^^reement, for the breach of which a conxpcnsa- supply the plaintiffs xyith troop stores, “guaran- 
tinn must be sought in <lamages, Ily. teed to pass survey of the East India Companyts 

In April and July, 1843. B, purchased of A. a officers ' Held, that this express warranty did 
material called oropholithe, of wdiich A. was tlic not exclude the warranty implied by law that 
patentee. The portion purchased in April was the stores should be reasonably fit for the pur- 
described in the in voice as roofing, and was put pose for which they were intended. Biijfje. v. 
on a building belonging to B. by A.’s workmen. 7 R. k. N. hr>r> ; 31 L. J..^ Ex. 301 ; 

That supplied in July was described as material. | 8 Jur. (x.s.) 1014 ; 7 L. T. 92 : 10 \V. E. 349 — 
and was put on by*B.’s workmen. There had; Ex. Oh. 
been a previous purchase in October, 1842, which 

had been <lescnbed as tlooring, and was so ap- By Description.]~A count setting out a memo- 
plied, and as to which money was paid into randmn of agreement for the sale by the defen- 
court. In an action upon a bill of exchange ! <lant to the ])laintiff of a stack of “ Cumberland 
given by B. in ])ayment of the goods, B. jJeaded , and small Welsh coal mixed,” then lying in a 
that he accepted the bill in "consideration of 1 certain yard of the defendant, and alleging as a 
goods called oropholithe, which A. had warranted ' breach that the stack was not in fact a stack of 
tit for the roofing of buildings, but which proved j Cumberland and small Welsh coal, but was in a 
to be useless. At the trial" B. proved that, in . great pai't composed of material inferior in value 
Heptember, 1842, his agent had a conversation either to Cumberland or small Welsh coal, and 
with A.V agent about roofing premises he was almost worthless to the plaintiff, is bad, as not 
building with the [latent au’ticle ; on which occa- showing that the admixture of the inferior sub- 
sion the ktter gave the former a prospectus, stance rendered the stack essentially different 
w’hicli ilescribed” it as fit for external roofing, from the description of it contained in the docii- 
The judge ruled that there was no evidence to ment. Klrlijmtrkh v. Gowem, Ir. E, 9 C. L. 
be left to the jury in support of the plea: — 521. 

Held, that the direction was right, inasmuch as When, on the sale of goods, the quality of the 
there was no evidence to show that the contract subject-matter of the sale is ascertainable, irre- 
for the goods subsequently supplied was made spectively of any general description, as where 
with refei’encc to the treaty for roofing, which such goods are stored in a certain place and are 
took place in Seiitembcr, 1842 : or, at all events, open for inspection, to entitle the purchaser to 
nothing to show* that the material sold in July, recover damages for alleged inferiority in the 
1843, was sold fur roofing, rather than flooring; state of the articles supplied, it must be shown 
and that tlie plea, failing as to part, failed alto- that the description was of the essence of the 
gether. V. C. B. 356 ; 9 Jur. contract. Ih. 
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liecame fngbrencd aii<I wore injured. In an rope required, and being told iiiat it was want o< I 
action for rho damage, tise jury fouiui that the to raise pipes of wine from the cellar, said rhjit 
pole was not reasonably fit for the carriage, but a rope must bo ma<le oti purpose. i\ did. nor 
tint the defendant had been guilty of no negli- ^ make tlie rope himself, hut sent the rtrder to his 
gence : — Hehl, that the plaintiif wa'i entitled to mariufaetiirer, who employed a tliird pa?‘ty 1o 
recover the value of the polo, and also for make the r<)pe ;--“Held, in an action by A,. iDj:a1n>r 

damage to the horses, if the jury, on a stjcorid ! Ik. to recov'cr damages resulting from the in- 

triai, should be of opinion that tlic injury to the j sufiiciency of the rope, tliat ik, as between him 
horses was ilie natural consequence of the | and xV,, Avas to be considered as the man ufacrurer 
defect in the [K)le, Jh, And sne surorrdtnf/ mnns, j of the i“Dpe ; ami that an implied warrasity a]'o<e 

I out <*f the contract, that the mpe was a lit ami 
Bill of Exchange.] — An unstaiiqied bill of ex- ' proper one for the pur[)Ose b)r which it was 
cliange, indorsed in blank, [)urporting to ])e a or<lere<l, Jinninn x. Edffin'jtnn^ 2 Alan. A (h271t : 
foreign bill, was sold, without recourse, by the j 2 Scott (n.r.) -1P(> ; I Drink. I0i> ; H) L. J., Ik d<k 

holder, who was not a party to the bill, itj If an order be given for the maniifacrure t»r 

proved to have been drawn in this country, and supply of an article to satisfy a ref]uired juirpose. 
■was therefore unavailable for want of a stanq), , the purjiose and not any specitic article being the 
ami could not be enforced against tlic parties. , essential matter of the contract, the seller Is tlnm 
The vein lor and purchaser at the rime of the bound, as a condition of the contract, to supply 
sale were both alike ignorant of this defect: an article reasonably fit for the pu^pu.^e, and is 
—Hell, that the purchaser was entitled to considered as warranting that it is so. Ofiphant 
recover back the price from the vendor, on the v. BnUvt}, 5 Q. B. 288 ; 1 1). M. ara ; 13 J.. J,. 
ground that the article sold as a foreign bill: Q. B, 81* ; 7.Jui'. 1180. 

did not answer the description by which it i The plaintiff having heard that the defendant 
was sold. Though it would have been otherwise had some barley to sell, went to his counting- 
(the sale being without any warranty, and there house, when his' agent produced a sample which 
being no fraud) had the latent defect been one he said was ‘kseed barley,” oifored to the defem- 
corisistent with the article being a foreign bill, daiit at 81).?., and if the jdaintrff would take it at 
Gompnrtz v. Bartlett., 2 El. A Bl. 810 ; 2 C. L. IL 40.s*. lie might have it. The plaintiff looked at the 
305; 23 L. J., Q. B. (55 ; 18 Jur. 2d0 ; 2 W. R. 43. barley, and said it was a good sample of seed 

barley, and agreed to buy it. xVt the plaintiffs 
Particular Purpose.] — If an article is sold for request, the defendant wrote to tiie person who 
a particular purpose, and at the usual market had otferetl it to him, saying that lie would accept 
price, audit turns out to be defective, an action it, anrl asking what it was, as it would d(j well 
is maintainable against the seller, thougii there j fur seed. The plaint ilf aftervvanls sold it, under 
was no warranty at the time of the sale. Graij j a warranty in writing, as “Chevalier seed barhy.” 
V. fha*, 6 D. cS: R. 200 ; 4 B. A Ck 108 ; 1 (Jar. A Ik ■ It turned out that it was “barley bigg,” a species 
184 ; 28 R. E. TOO. Ami see S. 8 D. A R, | of barley unfit for malting purposes : ami rhe 
220; 5 B. C. 458. ; person to whom the plaint iff had sold it re- 

But where upon a contract for the sale of | covered damages against him for the breach of 
copper sheathing, the vendor umlertook that it | warranty : — Held, first, that there was no war- 
should be good, sound, sub8tantiul and service- j ranty Isy tlic defendant that the barley was 
able capper, and there was no proof that he hafl ! “ seed barley.” Carter v. Crirh. 4 H. A E. 412 ; 
given a warmnty such as that declared upon : | 28 L. J,, Ex. 238 ; 7 W. R. 507. 

— Held, that he was not liable for any Intent i Held, secondly, that the contract was sittisfied 
defects in the sheathing, although it was sold as 1 by the tlelivery of barley lit for sowing : ami 
“copper sheathing.” J h. | that if the term “seed barley” meant barley fit 

Where a person nianiifactures an article and for malting purposes, that ought to be shown by 
sells it. for a particular purpo.sG, the law implies clear and irresistible evidence. Ih. 
a warranty that it is fit and proper for that xi., after inspection of the separate parrs, 
purpose; therefore, where the defendant supplied bought of B. soap frames, 'ivhieh were, by the 
copper sheathing for the plaintiff’s vessel, wdiicli contract, warranted to be “ new frames, with all 
turned out to be defective in a.- short time after the nuts and bolts complete.” The declaration 
it was used, and the jury found that the decay alleged that the plaintiff warranted the frames 
was by some intrinsic defect in the quality : — to be fit for the purpose of making soap : ami it 
Held, that the plaintiff was entitled to recover was proved, and found by the jury, that though 
damages, although no fraud was imputed to the new, and having the proper number of nuts and 
defendant ; for as he manufactured the copper, bolts, the frames were not reasonably fit f<u* the 
and knew the purpose for which it was to be purpose of making soap : — Held, that the evidence 
applied, and said. “ he wmuld supply the plain- sustained the declaration. MalUm v. BadcUjf\ 
tiff weil,” it amounted to a warranty that it 17 C. Ik (K.s.) 588 ; 10 Jur. (x.s.) 1132 ; 11 L. Tk 
should be fit for the purpose. Jones v. Bright, 381 ; 13 W. ik 139, 

3 M. & P. 155 ; 5 Bing. 533 ; 7 L. J. (o.s.) 0. P. A company pf merchants ordered, and a com- 
213 ; 30 E. R. 728. ' paiij of distillers agreed to furnish, a carg<4 of 

Upon a sale of a bargeby a builder, a warranty whisky to be coloured like rum for the xlfiican , 
of fitness for tlie purpose for which it is known market. It was stipulated , that the colouring 
by the builder to be purchased is implied, not- should be harmles3S. The whisky produced alarm- 
withstanding a written instrument containing ing, though not deleterious, effects, and con- 
the terms of the sale is silent as to any warranty^ sequently proved unmarketable : — Held, that the 
iShenJierd v. Byhus, 4 Scott (H.E.) 434 ; 3 Man. distillers were liable in damages, 3£mfarlane v. 
kB, ()SV 11 li. X, 0. Z lOU ’Av" . y •> ■ TmUr, B. H* T H. U. Sc, 245 ; 18 L, Ik 214. 

A., a wine merchant, ordered a crane-rope of Per the L,G. : “ The article has been sold for 
B., a dealer in, and w- ho represented himself as a a specified purpose; nnd the seller must be con- 
‘;^amdiicthreriof, topes' j B.’siorenia»n;theretipoh’ side^ to'w?armhl that'Jt for that pur- 
asefertaked' the natmtO‘4ndyliTfi'en0i6ps'‘ofythef|K^.^^ Xk ' a \ ^ .aa - • - 
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Beferulants. a livm of <‘listillers, were in the ; merchant oulc red from a woullcji nuinufacnu’er 
hnhit ef selling' what remain e<l of the cum used ! piece-ciyed imligo-blae cloth Iw sajupie, aini. 
in I'he inannfacture of their whisky under the j being also a tailor, made the cloth supplied into 
Tiaiiie of “distillery grains, ” of which plaintiff I liveries. The cloth was niihr. for this ])iir})ose, 
for several years " (pursuant to a continuing j and the liveries were coii>c'^liiently ret in-ned. 
contract) ]>nrchased twenty bushels per week for ; The manufacturer did not know tliat the mer- 
the ])nrpose, as they knew, of feeding cattle. | chant was aho a t.ailor, nor the }iur})osei;<>i‘ which 
The coursf* of dealing was to deliver the weeldy | the cloth was to be nsed. Idiere was evidence 
load without examination ])y the purchaser, j that the cloth was til ba- caps, boots, and 
Part of defendants’ pi-emisos having been | carriage-linings. In an act ion by the merchant 
iiestroved l>y fire, tlie sales were suspended for | to recover damages for bi-eacli (»f eonti-act , the 
a week, and on their rcMimptitm the arrange- 1 jury were direeietl to iind a verdict fur the 
'ments as to delivery were necessarily altered for ; manufactiu'er, if the cloth was niercliantable as 
tin* time being, and on the occasion next after , .supplied to a woollen merchant: — Reid, that the 
the tire, tdaintlifs servant was admittel to i direction was right, since an implied warranty 
<lefendaiits’ yard, and had an opportunity of | that an article is fit for a particular purpi>se only 
seeing the bulk from which his load was taken. | arises when the ])ur[)ose for wliich the goods are 
The iiuantity then delivered was tliirty instead ' sn[>pUcd is known to the manufacturer ; and in 
<j£ twenty bushels, but was paid for at Rie usual j the absence of evitleuce that a particular use of 
rate. It coiitahied an admixture of deleterious dui. article is so usual ns to aifect the nianufac- 
mattcr. from which several of ])laintiff’s cattle i turer with knowledge of tlie purpose for which 
died Held, first, that the liability of defen- , it is recpiired, there is no implied warranty that 
dants being as dealers and not as manufacturers, I the article is tit for every ordinary ])iirpose for 
there was not on the sales preceding the last a | which an article of tiie description is used, 
warranty that the grain siijjpiied was fit iov . Druminond x, Tu/i J/g/cM (12 App. Cas. 281, post, 
feeding "cattle ; secondly, that it was properly j cob 508) discussed. «7/o/c.s’ v, Ptalgett, 59 1^, J., 
left to the jury whetlier the last sale was on ' Q. lb 201 ; 24 Q. B. 13. G50 ; 02 L. T. 934 ; 38 
tlie .same terms as the preceding. lR‘Aw/i v. j W. R. 782. 
iJiinalle.A L.I\,Iy.2P^, | 

; Evidenca.] — In. an action for breach of 

Specified Article.]-— ‘Where a dealer con- ' warranty of (lualiry brought upon a contract for 

tracts to supply a known and defined article, | the sale of goods wliicli is silent as to the purpose 
tliough for a particular juirpose, there is no irn- i for which the goods are required, the antecedent 
})lieir warranty tliat it shall answer such purpose, j course of croiduct of the buyer and seller, and the 
Secus, if the contract be not for a known and I fact that a document stating tlio })urpose for 
defined article, but relates to merchandise in the | wliich the goods are required was brought to the 
selection of which, for a particular pinpose, the i knowledge of the seller by the buyer, are adinis- 
buver, according to the contract, necessarily sible in evidence to sliow that tlie buyer relied 
trusts'to tlie jiulginent or skill of tlie seller. Jh. on the .seller's skill or judginent, and that thei-e 
The plain tiff, a master mariner, contracted is by viitue of s. 14 of the 8ale of Goods 
with the defendants, for a lump snm to lie Act, 1893, an implied condition that the goods 
jmid him by the defendants, to take a certain .shall be roasonabiy fit for such purpose. (T’dlesijrie 
specified steam-tug of the defendants, towing v. Clieueg^ Go L. J., Q. B. 552 ; ^ Q- 

six sailing barges, from Hull to the Brazils, 59. 

the plainti.fl paying the crew and providing Where a contract for the. sale of goods is 
} provisions for all on board for seventy days, made under such circumstances that there is an 
The engines of tlie steam-tug were damaged implied condition of fitness of the goods for a 
and out of repair at the time of the con- particular pur[)Ose, and it c<mtains a provision 
tract, but neither the plaintifi: nor defendants that the goods are to he delivered abroad, but 
were then aware of this. The consequence, that tlie seller's responsibility is to cease upon 
however, of the engines being so defective was shipment of the cargo, the seller’s responsibility 
that the time occupied in the voyage was in- ceases only upon sliipnieiit of goods of the 
creased, and the plaintiff's gain in performing stipulated character. Ih. 

his contract was much less than it would other- A contract for the sale of goods by description 
wise have been : — Held, by Brett and Cotton, is not “ a contract for the sale of a specified 

L. JJ., that as the contract related to a .specified article under its patent or other tiude name ” 
vessel, there was no implied undertaking by the within the provis() to s. 14 of the Sale of Goods 
defendants, that it should be reasonably efficient Act, 1893. Ih. 

for the puipo.ses of the voyage, and that therefore In an action by a tradesman against the 
The defective state of the engines gave the plain- manufacturers of an iron safe for the breach of 
tiff no cause of action, it not appearing that the an alleged warranty that it was strong enough 
engines were in a worse state when the plaintiff to resist all attempts that might be t’hereaffcr 
took possession of the vessel than they were at made to force it open, it having, in fact, been 
the time of the contract. MoherLmi v, Ammon bj’oken up by burglars more than six years after 
T'Wf mil IJglitermje Co., 51 L. *1., Q. B. GS ; 7 the sale and deliveiy, and there being evidence 
Q. B. B, 598 ; 46 L. T. 146 ; 30 W. E.308 ; 4 Asp. that it was broken open easily, and that it was 

M. C. 496 — 0. A. far less strong and secure tinan it ought to have 

Ideld, contra/ by Bramwell, L J., that the cle- been : — 'Held, that the warranty was an absolute 

fective state of the engines gave the plaintiff a warranty of perfect security for all time to 
cause of action, as there was an, implied under- come, was one so extensive, even if it would be 
taking: by the defendants thi^t' the engines were valid, that it required cogent evidence of ex- 
not so 'defective. Ih, ■' ' press warranty to that extent, and was not sus- 

'' ' w/ ,.o . q' ,yv ^:Ar' ^ hy prpof of met® represctltations teat the 

Purpose not safe would, be strong/ euough tb resist burglars. 

-'d ■ ' 
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Steam Eiifflue.'i 


—The plnhititfs n,G'ree'.l, with 
luauufjietnre for tiiem locu- 


liiotive en.e'iiies. iireler ths.; f(.)lh>\ving corin’act : ■ 
" Kuril (.ui_L!;iu,e and. teiKhn' t:o be >ubje(.‘t to a per- ; 
b'trmance of a distauce <if 1,00!) niilo'^. with; 
orupjr Io;uh ; dui-inu’ wliirli Trial Mrs-^r'j. S. 

{ ’o. ai-e to he liabhi to any ]n■eaka^'e wiiir.li may 
0 (.ten.}\ if ari.siiiyf from defective materials or 
’Wirkmanshij) : bur tliey are not to b3 rc.sponsibie ' 
for iior lirdiji' t<; tlic re|'>air of jujv breidta.ue or 
da mayo, wlietlier rO'^idtiny from collision, ne- ' 
ylcer. or mismanayemeut of any of tlie com- 
pany’s servants, or any other circumstances, save . 
and. ex-cept dofecti^’c material or workmanship, i 
The perfoianaiiee to wliicli each enyine is to be | 
subjected, to take place within one iisonth from | 
the day on which the enyine is reporre<l ready | 
t(,) start ; in default of which, MessVs. S. k (Jo. j 
sliali forthwith be released from any resiporisi- ! 
bility in respect of the enyine : rlie balance to].ie i 
[>aid on the s iti^factory completion of the trial,.! 
and release of Messrs. S. k. Co. from fuither re- | 
spousibility in, respect of such enyinc.’' It was ; 
nbo agrecal, that the fire-l)oxes sliould be made ; 
of copper, of the thickness of 7-ldths of an inch ’ 
(and the}^ were accordingly so matlej : an:l tliat | 
the best materials and workmanship were to be j 
used. The engines were accordingly delivered to ! 
the (.iefendants. and performed t,be distance of I 
l.unO miles witiiin the month of trial, but nine j 
months afterwards the lii'e-box of one of tliem i 
burst, when it was discovered that the copper j 
had been considerably reduc.ed in thickness : — | 
Held, in an action against the defendants for the j 
}.Talance from them, that they could m,)t give evi- 
dence of an inlierent defect in the co])per (no 
fraud ficing allege(.l), since, by the teri.ns of the 
c,on tract, the montli’s trial, if satisfactory, was 
to release them from all responsibility in res^iect 
of l)ad materials ami bad workmanship. Sharp 
V. a. W. iib/., 0 M. ck W. 7 ; 2 Kailw. Cas. 722 ; 
Tl L. J., Ex. 17. 

After Approval.] — Where a contract be- 1 

tween A. and B. was, the one to <leliver, and the ! 
other to accept, a steam-engine of fourteen-horse j 
power, and the foreman of .B. went over to the j 
premises of A,, and there saw a steiim-engine in j 
pieces, wdiich he a.})proved of, and which steam- 1 
engine was afterwards delivered hy A.: — Held,! 
that this was the case of the sale of a specific i 
chattel, and that, upon action broiiglit for the j 
]n'ice,it was no answer to say, that the power of | 
the engine was not a fourteen-horse power, ; 
although that fact might be given in evidence 
for the purpose of reducing the damages. 
Pursvm V. StuiUai^ C, B. 890 ; IG L. J., C. P. 
bSI ; 11 Jur. 849. 

Inspection.] — If a person purchases an article | 
which is to be manufactured for him, and the ; 
maiuifacturev delivers it with a patent defect 
which may render it wortlilcss, if the purchaser 
has bad an opportunity of inspecting it, but has 
neglected to do so, the manufacturer is not 
guilty of fraud in not pointing out the defect. 
IlorsfaU V. Thomas^ 1 H. k C. 90 p 31 B. J*, Ex. 
322 ; 8 Jur, (N.S.) 721 ; 6 L. T. 402 ; 10 W. B. 650, 

Upon a sale (not by sample, and wdthout 
of merchandise which the buyer has 
ting^ it is an implied 
shall fairly and reusson- 
in the contract. 


Under a coidract to '‘Upplygoods of ft specih^d 
description, winch the buyer has no oppornaiity 
of inspecHug, the gosMl must iir»t only, in hua, 
answer tiie specilic fie^ciipiion, but. icaist 
saleable or {aerchanrablc uudtu'that dcscripTitsu. 

V. Jast, 9 B. tk 8. 141 : 37 ,ij. J.. Q. B, sp ; 
L, E. 3 Q. B.' 197 ; bS L. T. 208 : 16 W. lb til:!. 

I'he maxim of Cftveat em])tor docs not ;tpj«]y 
to a sale of goorls where the buyer lia.s no tijmor- 
tuiiity of inspection.. Ih. 

AltliHugii a vendor i'- informed of the piugHt-t* 
for which a material is required, yet, if the 
vendee insjtects it, it.s misoimdness or uiititme-s 
for the }»urposc, in the absence of any expre--^ 
warranty, is no tiefence to an acritm for the full 
price. Fitzyrnfli v. Irranto 1 F. k F. 4ie. 

After Carriage of Goods.] — Where a coiiirael: 
was entereti into in the muntli of December for 
the manufacture of iron hoops in 8taf}V}rdsi,iire. tv> 
bo delivered at Livcr[,»ool by caMal, a,r)d the iron 
sweated by rcasoTi of its detention on the canal 
during a long frost : — Held, in an action .against 
the vendee for not accepting tiie iron, that 
though the coniraet implied a wai'ranty that 
the iron, wdmTi delivered at Liverpo*»l, should bo 
merchantable, yet tlnit the deterioration neces- 
sarily consequent on its piassage to Liverpool 
wais at the risk of the vendee, and that the ques- 
tion for tiie jury under the (dremnstances was 
not simply whether the iron was mereiiantable 
when temlered at Liverpool, but whether it was 
merchantable, reference hieing liad to the neces- 
sary consequences of transit, atu.l to the naide of 
passage selected by the vendee himself. ' Bull v. 
AB/nboNvoo 10 Ex.' 34.2: 2 C. L. lb 127i; ; 24 
L. J,, Ex. .165: 2 W. lb 623. See also Beer v. 
Trc///o.‘c, ])Ost, col. 492. 

Warranty where Sale hy Sxmple,] — Sec ]»ost 
col. 5(.>7. ■■ 

Liability for Consequences of Breach.]— Th:- 
defendant sold ii cow to tlie plaintitf. a farmer, 
with a warranty that she was free fi'om foot-and- 
mouth disease." The [ilaintiff jjlaced the cow 
(which had the disease) with other cows, and. 
some of these became infected with, the «liseasc. 
and died, as also did the cow in question : — 
Held, that the defendant was liable in damages 
for the entire loss, if when he soli the cow lie 
knew that the plaintiff was a farmer and that he 
would or probably might place the infected cow 
with others. Smith v. Breeu.i 4,5 L. J., 0, B. 28 : 

J C. F. D. 92; 33 L, T. 572 ; 24 W. R. M2. 
But see Ward v. Ilohba^ post, col. 493. 

Inj-ury to Third Persons,] — A declaration 

stated that the father of the plaintiff, bougiit of 
the defendant a gun for the use of liimseif and 
his sons : and the defendant, by falsely warrant - 
' ing the gun to have been made by Nock, atid to 
be a sound gam, sold the gam to tlie father, for 
the rise of himself and his sons, for 24/., whereas 
tlie gun was not made by Nock, nor was a sound 
gun, but wa.s niade by an infedor maker to Nock, 
and was a dangerous gun, and wholly unsouini 
and of inferior materials, of wdiich tlie'^delendaiit 
at the time of the sale had notice ; and that the 
plaintiff, knowing and confiding in the warranty, 
used which, but for the warranty, fie 

lyomld never have done ; and- that the gun, being 
M^the the. plaintiff, by reason of its 

‘'"and ■■■ ’ 'oonstractioir and, 
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tioii was good. II). 

^\"heiieYer one person is by circumstances 
placed in such a position with regard to another, 
that every one of ordinary sense who did think 
would at once recognise that if he did not xise 
ordinary care and skill in his own conduct with 
regard to those circumstances, he would cause 
danger or injury to the person or property of the 
other, a duty arises to use ordinary care and 
skill to avoid such danger. Heave v, Pe)idej\ 
63 L. J., Q. B. 702 ; 11 Q. B. 1). 503 ; 49 L. T. 357 ; 
47 J. P. 709—0. A. Eeversing 30 W. B, 7,49* 


j shipped under a biil or lading indorsed ‘‘quan- 
tity and quality unknown,” satisfy the onus cast 
upon the plain till* seeking to recover against 
shipowners for damage to the goods. Positive 
evidence of the condition of the goods when 
shipped must be given. Ih. 

I A bill of lading, stating goods to have been 
' shipped in good order and condition, but in- 
dorsed by the master with the words, “ quality 
and quantity unknown,” does not admit as 
against the shipowner that the goods were 
shipped in good order and condition. The Ida , , 
32 L. T. 641— P, C. 

There is no rule of law by which the con- 
signee of goods under a bill of lading, stating 
goods to have been shipped in good order and 
condition, but containing the words “ quantity ■ 
and quality unknown,” is bound to show- that 
the goods were shipped in good order and condi- 
tion, or fail in his suit against the sbipoxMier for- 


Jih On SaU vf ... 

s of Iiading— Mstake and Hisdescription 
Weights,]— In an action for freight, the 
' at liberty ii notwiths^idligi^thq , t$!rins 

'%$ Vioi Bills of 

sboW_ that' 
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— Held, alter verdict, that the action was main- 1 received by him differs in weight from that signed 
tainable, the <laiuage being a consequence of the j for in the bill of lading ; nt all events where the 
fraud, whilst the instrument was in the posses- ' weight meiitioi»o<l in the bill of lading is a im-rc' 
sioTi of a party, to whom the defendant's I matter of measuremenr. Blanrhel v. PowelVn 
represent a lion was either directly or indirectly IMudh'it ('oJUrrirs Co.. 43^L. J., Ex. £.0: L. P. U' 
communicated. *aiid for whose use he knew tlie i Ex. 74 ; 3() L. T. 28 ; 22 \I . P. 41H). 
instrument was puroJiased. Lenf v. LoiifirUhie, j 

■ “ -- - - ■ --- - Effect of Signing by Master.]— Bills of 

lading signed by the iiiaster are prima facie 
evidence that the quantities named therein were 


1 H. 


M. k. \\\ 5111. Affirmed, 4 M. .V: W. 337 
& H. 325 ; 7 L. J., Ex. 387— Ex. Cli. 

A tradesman who sells an article whicli he at 
the time of sale believes to be sound, but wliich | received on btuird by him ; the onus of rebutting 


is actually uiisoinul, is not liable for an injury 
subsequently sustainctl by a third person not a 
party to the c«>utract of sale, in consetjuence of 


tin's presuinpt ion, and of siiowing that a less- 
piantity than that speciffed was received, lies on 
the shipowner. MLean v. Fletn'na/, L. P. 2 


such unsoini<lnc-s. longmeid v. IloUidoii, 5 Ex. i H. L. (Sc.) 12S ; 25 L. T. 317. 

761 ; 2U L. J., Ex. 430.' ' : A shipowner is not cstr)])])ed by the signature 

A declaration by husband and wife stated, , of the biil of haling by the master from showing 
that the defendant Avho was the maker and seller , that the goods or .some of them were never 
of lamps called "Holiday’s lamps,” sold to the | actually put on board. JiroayiY. Poicell JJuJ'rt/e 
husband one of these iain})S, to be used by his ' Cool Co., 44 L. J., 0. P. 289 ; L. E. 10- 

wife and himself in his shop, and fraudulently ■ C. P. r)()2 ; 32 L. T. 621 : 23 W. R. 549, 
warranted that it wa.s reasonably fit for that' By a charterparty for the coiiveyaiiee of a- 
pur}>osc ; that the wife, conffding in that war- ' cargo of coal from Cardiff; to Buenos Ayres, it 
ranty, attempted to u>e it, but that in conse- i was stipulated tliat the master should “sign 
quence of the insufficient materials with which bills of lading for ilie cargo put on hoard as 
it was constructed it ex]doded and i^uimt her. ' prescntetl to him by the charterers, without 
At the trial the jur\ found that the accident had , prejudice to the terms of the charterparty.” 
been caused by the'defective nature of the lamp, i On 'arrival at the port of discharge, it was found 
but that the ilefendaiit was ignorant of this un- that the coal delivered to the consignees was 
soundness, and had sold the article in good faith : ■ less hy thirty-two tons than the quantity mcn- 
— Held, tliat the fraud on the part of the defen- 1 tioned in the bills of lading, and the owners 
dant having been negatived, the action was not ' were called upon to pay, and paid, the difference 
maintainable by the wife, who was nut a ixarty" ' of value to the consignees. In an action by the 
to the contract, Ih. ' ' owners against the chmderers to recover the- 

The vendor of an article manufactured by j amount so pni<l : — Held, that, inasmuch as the, 
himself of ingredients known only to himself is | owners were under no legal liability, either at 
liable to the person for who.se use he knows it is ; common law or under tlie Bills of laxding Act,, 
bought if damage results to that [lerson in | to pay for such deficiency, the action was not 
consetiuencc of the article being, through the ! maintainable. Ib. 
vendor's negligence, unfit for the purpose for ; 

which he professed to sell it. CJeorge v. Slthnnf/- \ Effect of Signing Quantity and Quality 

to?i, BO L. J., Ex. S ; L. E. 5 Ex.‘l ; 21 L. T. ; Unknown.”] — A bill of lading stating that goods, 
49;5 ; IS W. P.118. : were shipped in good order and condition, but 

A declaration hy husband and wife alleged also containing an indorsement by the master, 
that the defendant was a chemist, and sold to “quantity and quality unknown,” does not 
the husband, to be used by the wife, a compound, , admit, as against the shipowners, tiiat the goods 
the ingredients of which were known only to i were shipped in good order and condition. The- 
himself, and which he professed was fit for ' Pnoipcrbio Poiosw, 29 L. T. 622. 
washing the hair, and could be used without i Evidence of the condition of goods on delivery 
pensonal injury ; but that he acted so unskil- j tending to show that the damage sustained 
fully, negligently and improperly in and about i could not be aceounte<l foi* by any damage exist- 
making the compound that it wLs not fit to be , iug at the time of shipment, and that such 
used for the purpose, and through his negligence 1 damage, had it existed, must have been noticed 
the wife's hair was destroyed ; — Held, that the j by the master or officer in charge of the ship at 
wife hiid a cause of action, and tliat the.declara- 1 the time of shipment, will not, where goods are- 
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>ut fa.liii" proof of ; siiraiice ; iiisiiranee effected to the full aiununt 
wlieii shipped, the i of the invoice.’' The Ye.s.sel loiuied jon.< of 
tliat the dama^-e j Laronj;^ and 150 tons of Latoorie rice : — Held, 
tble to causes for I hrst, that the contract tlidiiot contixihi a warrainy 
isible. Ih, I that the rice should consist of ..:Wnieaii Nicrnnzi 

4’ice, blit that the contract wn.s conditional upon 
tut" arc wjrds of !acare;oof Arracan Xicraiizi rice hciipi*' shi]>f>ed. 
Hint to a warrantv. i on seller .s account. 1 >/‘wy/c v. ]\phei\ J H. k, 
F. C. 'm : 28 L. T, | X. HI I ; 25 L. J., Ex. H2t>. 

case.s ante. col. 885. I Held, .secondly, that the buyers were netf 
about 50U tons of ' entitle*! to tlie deli very cither of tlie viable cargo 
2 foo<I merchantable or of the 15arung rice, because the c*>nrrncr. was 
livery for a given for an entire cargo vvliich would snbsfantiallj' 
ei-taiii terms. Tlie , satisfy the <le»cription of Arracun Xicranxi rice. 


earffoof the - John Fhilli}is’” :--Held, that the : , Passage.”]-^ A. contracted to sell to B. 

contract did not amount to a warranty that ot -ambicr “now on p.assnse from 

‘John Phillips' should be of cai/ucity to carrv the ' and expected to arrive in J.ondoii, 

whole .oOO tons. Mo,o;tr v. ,S,w„H„>r, Iti 0 . B. i ; per ‘Lmiy 

887; 24 L. J„ C. P. 202: 1 Jur (x.S ) lOOl * j ’"^ 0 ;) bales : — Held, a wtirranty that 

8 \V B •’511 ’ ' * ' * .‘ • v ; j gDOds were then on passage. v. 

" • ‘ • j pern'/i, 2 C. B. (x.S.) 081 : 27 L. J., C. P. 20 ; 8 

‘‘ Pair average Quality.’^]— In an action on a i 5 

■contract foi^so niauy tons of pitch pine, to arrive i Amve.”]-Actioii on the followins 

liorthe ‘Jon proraNxruranah, warranted of a fair ^ ^,,,1 s,ji,ib,ote : " Sira,-\\'c Iwve this 

average quality (the action ben|^g toi‘ a breach of | aay^bought. for vour account, from M. G... a 
this warranty^, It appeared that pitch pme came . h„-„^u.ed"toiis of nitrate of soda, at 1 S«‘. ),er cwt.. 
front anotlior place .as well as from .Savannah, ; (-inint,’ to be taken 

but that such as canie from the other place was | quay at tan.ling weiitltts, with the cus- 

.superior to Utat which canto Irom .savannalt and nllowWe of tare attd draft ; payment, 

that the cat go n as ot a fair ateruge quality of , uceeplaiiee from the date of do- 

SavauuaU pitch piiio, althougn It was not a fair ij .. ,,1 pV jp,, p brokers; .and, 
avei-age ophat which came from tlics other place : j „£ter their siunat arc. .at the Is.ttom of the riot«: 
—Held, that the contram nieaiit a fair average ; spoitld 

qindity ot such as caino_ from ^avaimah._ Jojiex . (pj, cmtr.ict to be void” i- 

^‘mt I’r ^ i ’ “* 1 " J * ‘ 1 ‘ *1 ' Held, That this did not amount to a warrauiv, 

Ihe detondant hiivmg chartered a slop the ,p,,t tpo nitrate of s.«Ia slmiild .arrive by the 
event, troni Attstraluito.-Uvvab, to load there, , Gntiit," but that it was a contract, of 
and to proceed thence to^ (.apitla, tit the char- i p^ jp^, ,pn,p]y (;vent of thoship’s arrival with 
tcrer s option and especHug to have shy, ped tor i ^p,. of soda on boar.l. jAiucm v. J/»r. 

him at Akyp ii cargo of rieo. iinpc the following i 4 . 13 j _ ,,,, ju,._ 

■contract whit the plamtiif ; -pold to the pham- | 2 p.{_ ,,,,p 

tdi ‘‘rne tollownig caru’*) ot Arracun nee, peri 
’•Severn,” no won her way to Akyab via Australia ; I 
the cargo to con.si.st of fair average Nicran^ii rice, 

the price of which is to be ILv. iuL jicr cwt., Conditions— Ship now at Kangoon;’]— In an 
with a fair allowance for Larong* or any otlier action bv tiie veiulors against their vcmlees Cor 
inferior description of rice, if any; but the ref u.sal to accept, evidence xvas given to .sliow the 
■seller engages to ileliver what is shipped on circumstances undei which the contract was 
his account, and in conformity with his in- niade, and that it was of vital importance that 
voice. . . . This contract to be void })rovided the the ve.sscl should be in the port named at the 
vessel makes the iiiterme4iate voyage between time of making the contract. The jury found, 
Akyab and Calcutta, agreeaoly with the coiidi- that the condition “ship now at Bangoon/’ ha* I 
tioris of the charterparty. Payment to ))e made not been fultilled. ami that it was a" condition 
in cash on arrival of the vessel at the })ort of absolutely vital :—Heh I, that it was riglitly left 
■call, in fiiil, less freight” Held, that ilie de- to the jury to say under what circumstance.'^ the 
fendant, by this cojitract, luidertook, that unless contract was made, and that the words “ sliip 
tlie vessel made the intermediate voyage to jiow at Bangoon” amounted to a warranty 
Calcutta, lie would ship a cargo of rice, and justifying the^defcTidants in savin, g that tlun'ti 
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ritness.j — Upon a sale of a barge by tlie 
bi-n1<Jei\ a warranty of iitness, for the purpose for 
wtiich it is known by the builder to be purchased 
is implied, riotwitbhtandiDg a written iiistruTiieiit 
containing theyermsof the sale is silent as to any 
warranty, SlH'pherfl r. 4 Scott (isMt.) 

4H4 : Man. k (b h8 : il il J., C. P. lOl. 

Put if the vendee declares as upon a waj’ranty, 
that the l)arge was reasonably lit for use, ami 
a^'^igns a breaeii in the barge Jiot being reason- 
ably lit for use. the breach is not supported by 
evidence that the bai'ge was not lit for a special 
juirpose for which builtlers knew that it was 
designed. Ih. 

Documents Incorporated.] — An owner of a ship 
advertised it for sale, describing it as ‘‘The line 
teak-built barque ‘Intrepid,’ A 1, and well 
adapted for a })asserigcr ship.” The i>laintilf 
Iiaviiig read the advca’tiseiucut, negotiated for its 
purchase, and a contract was signed by the plain- 
tiff and the owner, wdicreby the former agreed to 
buy, and the latter to sell, •• the banpie ‘ Intrepul,’ 
r,s she now lies in the St. Katharine Doede, agree- 
able to the inA'cntory annexed.*’ The inventory 
commeneed by describing the ship in the same 
terms as tlie advertisement : under that w‘as the 
word ■‘inventory,** which was follow'ed by a list 
of the sliipls stores and tackle, and in the margin 
(tpposite to tins list the owner signed his name. 
The document concluded thus : “ The vessel and 
iier stores to betaken witli all faults as they now 
lie. without any alhnvaiice fordeliciency in length, 
weight, quantity, quality, or any defect or error 
whatsoever.” The vessel proved not to be teak- 
built. nor of class A 1, nor atla])tcd for a pas- 
senger ship : — Held, linst, that the whole of the 
document 'was incorporateil with the contract of 
sale, and not merely the list of stores headed 
“ liiventorv.*’ Tdtjlor v. linllen^ 5 Ex. 770 : 20 
L, J., Ex. 21. 

Held, secondly, that there -was no warranty of 
the ves>cL Ih, 

An advertisement f>f a ship for sale described 
her as copper-fastened, raid afterwards contained 
an enumei’ation of masts, &:c., which was headed 
‘‘ Inventory.” O’he contract for the sale of the 
ship referred to the “ inventory ” ; — Held, that 
this reference bad not the effect of entitling the 
vemlee to consider the description in the adver- 
tisement as forming part of the contract, though 
it was shown to be usual to designate the whole 
aclvertisemeiifc by the name of “inventory.” 
Frerman v. J3ah*r, 2 K. & M. 44t) ; 5 Car. k P. 
475 : 5 B. & Ad. 797 ; 3 L. J., K. B. 17, 

Copper-fastened.] — Where an advertise- 

iiieut for the sale of a ship <lescribod her as “ a 
copper-fastened vessel,” adding, that she was 
to be taken with ail faults, without any allow- 
ance for any defects whatsoever, and it ap- 
peared that she was only partially copper- 
fastened : — Held, that notwithstanding the 
words “with all faults, without allowance for 
any defects whatsoever,” the vendor was liable 
for the breach of the warranty. Shepherd v. 

5 B. & Aid. 24U : 24 K. E. 344. 

A bill of sale in the usual • form contained no 
W'arranty that the vessel sold, was copper-fas- 
tened, but there had .been a , .previous written 
l«f|etenfcatioa that ^|ie.#liis"oopj^-fastened 

prior rep^ent^fcjon :|otpaed no 
the canig'a,cfc, 

2 B. & a ^ X 

(0.3.) K. B. 102 : 23 E. E. 491 . 
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“With all Baults.”] — The seller of a sliip' 
“with all fault's’’ i.s bound t(.* disfriose to the 
buyer a latent defect known to himself, and 
which the buyer could not pos-^ibly <]i.MH)Vcr, 
MeJlhli V. Mottnuv. Peake, lb"). 

Bur it was afterwards held that a seller of a 
ship •• witli all faults *’ w;is not liable for hitent 
defects, unless lie hail lised some iirtiheo to con- 
ceal tlu.'in from the biiyc!'. Jhujldiolc s . HbZ/c/v-, 
3 Cam]). .lo-l : .13 i.L 1:1. 77S. 730. 

Altliough a ship is sold, vtu be taken with all 
faults,” tiie vendor cannot a.vail himself of tliat 
sti]>ulatiou, if he knew of secret defeets in liei‘, 
and used means to prevent tlui pureiias(?r from 
discoveririg them, or ]uade_ a fraudulent J'epre- 
sentation. of her condition' at the time of the 
sale. Srlmeider v. llent.h. 3 Cauqj. oOh ; 14 

K. li. 505. 

V. Hah of FrorlHons. 

Food.] — On a cotitraet to supply good.s for 
food, there is rai implied warianty thjit the good.s 
shall be fit to ])o iisetl and consumed. .Beer v; 
Walkrr, 4(> L. J.. C, P. 977 ; 37 L. T. 278 : ‘25 
W. Ih 880. 

Such warranty is not satlshed by deli%'cry of 
the goods in the state .^o wa}*ranteti to a railway 
company as the agent of the purchasej’, tt) be 
forwarded to the ])urc]iaser, but is a warranty 
that the goods si lall be fit to be used and con- 
sumed np(.)n delivery to the juircliaser himself in 
the ordinary course of transit. Ih. 

B., an iiiq)orter «)f Osteiul rabbits, carrying on 
business in London, entered into a contract with 
W., a retail cliecsemonu-er at Pu'ighton, to send 
him weekly from London by railway a certain 
numbej' of rabbits, the cost <'if carj'iage from 
London to bo paid by W. Under this contract 
two half-casks of rabbits were forvarded fioiii 
London to Brighton by rail. Siioi’tly after ar- 
rival, the rabbits in one of the ca.sks were found 
to be putrid. These rabbits on their arrival in 
London from Ostend at G p.m. in the evening 
had been examined )>/ B. and his assistants ami, 
found to be in good condition, and were at once 
.sent to the London terminus of the Brighton 
railway. "JTicy arrived at AV.’s house in Briglitoit 
at about 9 a.m. the next morning, when he ac- 
cepted them, but without examination. Tlie 
above took place in the ordinary way of business 
and in accordance with the usual and previous 
course of dealing between B. ami W. : — Held^ 
that there was an implied warranty by .B. that 
the rabbits should be in a merchantable condi- 
tion and fit for consumption within a reasonable 
time after reaching \V. at Brighton in tlie 
absence of anvtlhng exceptional in the transit. 
Ih. 

In Market— Diseased Animals.] — Sheep ap- 
parently healthy and sound in every respect 
were sold warranted sound : two months after- 
wards a great part of them died. TTiere was- 
nothing to connect the disease of which they 
died with their previous condition, but it was in 
the oihnion of farmers and breeders an heredit- 
ary disease called the “ goggles,*’ and incapable of 
discovery until its fatal appearance Held, that 
this disease was an unsoundness existing at the 
time of the sale, the jury being of opinion that 
“ it existed in the constitution of the s.licep at 
that time.” Mif v. BendeU, IL & M. 13S. 

, The Contagious Diseases (Animals) Act, 186TL 
Si 57, does not render the sending of diseased 
animals to a public market an acrionable wrong. 
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ill Ulo nlHfiu" (.r uny wnrninty of "•oini liie^s or ' the conscqueuctN ciifle te.i 

of aiiv evishoioe of rVari(! or liifsrefiresentafioii. it, Jark^ion v. If F. & F. 

U 7 /r^/ V. L. 'I. C. i*. 2 S] : -t App. , . 

Cas. i;$ : 40 ij. T. 7;4 : 27 W, IL lU— H, L (K.j Wine fit to be laid DowiLj—lhe fldetrunij > 
A* number of ])\i4< was r.oh!. by aucrion in a ri'avellor a,eTeeb. wiJhoiif .sam|. 4 e, to .yji to the 
public market, ^ubjoor to (.‘oihiitioiis of sale ihaintili: a pipe < 4 ’ superior porr wim;. in ro be 
which proviih that no warrant v woiihl be jeivoTi, kuM hown. The wine was afterwm'ds botried tu 
ami that liie animal should l»e removed -mvith riu* defendant, ami wheiMbdiyered t<» tim, jeaiti- 
all faults.” Shortly afte.r the sale it was found t iff, was (le-cribed in the invoice ns supm lur om 
that the pi, us were infected witl'i typhoal fever, iporr.” Tise wine afterwards [uoved ty> be .sour, 
from whie.h tlu' , greater [)ortion of thian <lied : — o.vinu to rh u'e beiiiu a deticuniey of spnit <0 tin' 
Hidd. that the seller of the pi.us luui not been time of hottiiii.u. A verdict hfiyin,L'' been ounO 
uuiltv of niisrcpreseiitation by liirs conduct, and ; for the plaintiff : — Ideid, [Kir Ivelly, b.b., tluit 
was not liable in an action for misre])reseiitatioii i the dL-fendant; did absolutely contract to seii. 


at the suit of the purchaser. Ih. 


wine tit to be laid down, ami was h-vind to 
supjilv wine suitable for tha.L juirpose : Per 
Martin. l’i,m»tt and (.-Icasljy, lllh. that tliero was 
evidence for the jury tlnit the d^feadant had 
warrautetl the wine to be tit to be laid down 
Per ilartiri. ?>.. as words of ooaimesidatioimht my 
amount to a warranty, the .ueiieral rule eff hiw 


Meat.] — A salesman wlm sells in a pii))lic 
market, meat which is after wuids found to be 
iintit for human food, but wliicli lie had no 
means of kmm'in,:^L or I’cason to suspect, was 

other tliaii good and wholesome meat, is not ^ auiouiui tu it tun.. ■■ - 
liable to an action ujion an implied wiirraiity. or fliat the maxim caveat ernptor applies ro t he sa.e 
for nioneA' had and received ; nor is he liable, .of specific good.s whenever the buyei^ has an 
though tae market is within the city of Tmridon, ' opportunity of inspect iiig the 7 

to an action upon, a local statute re,gi.dating the hor/tr v. flart, 2 :-> L. T. 851 ; IP n , K. hHl, 
sale of provisions in London. IJnniinrfon v, , « t vr 7 ir-wA* 

MatJiPws.l I-L .k X. 586 : 31 L. J.. Ex. I 3 i) : 8 Sale of Specific Crop.j— fu March. J.s, 2 , tue 
Jiir, (K.S.) 61 ; 5 L. T. 681 : 10 Mb K. 346 . ' defendant a,e‘reed to sell to the piamtiff 200 tons 

A salesman who sells in a public market moat of ]>otab'>es, .evowu mi land belonging to the d"- 
which has no defect discoverable by an ordinary feudant at W.. to be delivered iiy the fohowmg 
inspection, but which is afterwr.rds found to be * Septemher and October, ihe <l' 4 endant served 
nafft for human food, to a t>nrchaser who selects a suttic,ieut quantity h> meet the contract, in tile 
it himst'if, does not inqdiediy warrant that the , ordinary cour.se of husbandry. Before the time 


It iiimseir, does nor impneoiv warouu. nuit luu onumu.v vj. - 

meat is gooil, ami is not lialde to refund the of the performance of tlie contract a large poi- 
orice to' the purchaser, kimith v. 4 a tioii (>1: the erop was destroy ei I by dwease with- 

L T. 261 . ‘uit any default on the paid ot the i.eiendaiit. 


any delaulr on tue paid of the ilelemtaiit. 

aiid the rL'uiaiudcn’ wa.s iiisiifffeient tfi med ’ the 

Supply of Liquor.]— Where a ]>nidy ciiters into eontract. In an action for noim lei ivory Hehl, 
an agreement with another to jmrehase from him contract wa'- fur the sale of a .speeilic 

all the liquor to be consumed on certain pre- ■ ,^vith<Hit anv warranty that the crop should, 

inises, the law implies a con lition that the . to exist at the time of perbirmanem 

Ikptor supplied shall be tit to be «lrunk, and an ' 7 /,,/rc// v. ('onphniik dh L.d.AL ^ ^ kL 

action may be maintained for a breach of this • 2 .'iS; Hb L. T. 832 ; 24 W. K. 470 — V. A. 

implied agroenieiit ; but such a breach doe^ not ; 

justify the other contracting party in trans- Artirfrs. 

ferving his general custom, all hough on ejicn 1 
particular occasion Avhen bad liquor is supplied i 

,.T, O- riYwl rlnnunwl Twatct*. ; , 


particular occasion Avnen uau uquot i Specified Purpose.] — Where a persmi onlers a 

he has a right to redurn it and dernaml bedter, 1 i^^f^^chine, previously known and a-eertained. tor 
and, in tlie event of n(.)n“Compliance, may for | which the seller has a patent, it- Is no answer bn 
that occasion pi’ocure liquor idsewhere. (Jldrhfi ■ t;P(j price of the machine, tliat it did not nnswen* 
V. Stand} ffe, 7 Ex. 430 ; 21 L. J., Ex. 129 ; 16 I the purpo.se specified in the patent, a.lt hough it 
Jur. 430 . " iis not shown that the buyer has Imd, previous 


Dealers iu Victuals.] — Yictuallers, 
and other common dealers in victuals, who in 
the coarse of their trade sell provisions unfit for 
the focKl of man, are liable civilly to the vendee 
without any fraud on their part or warranty of 


, I opportniuties oi; i;xereUiu,i liis iudgimnit as b 

brewers, , usefulnas-s of tlie miiclu'uu. OlJjthnif v. 


1J.&M.873; .-.Q.B.2SS; 13 L. .L, Q. L.. 
34 ; 7 Jur. 113U. 


your 

T*.i patent hopper and apparatus, to fit ii],) iuy,.biew- 

IMlUt 16 M. & W. 644 ; 17 L. J., Ex. 190 ; U j copper, with vour smoke-consuming furnace : 
Jur. 82'7, I paicnt right -157.15.^. ; iron work not to exceed 

Kesale.]- 0 a the sale of any coinn>oai|y to^ I 

resold as an eatable or drinkable, the sellei can- , premise^^ one of his patent furnaces, but 

not recover if. it is utterly uneatable or undmik - 1 be of any use for the vnv- 

able, and so unsaleable. Ilanmtm v. Bennfitt^ 1 , bf a-'^i'owery, and was retiiraed to the plain- 
Bk & I?. 460, v;., ^ A I tiff :A-l 4 eM, '(no fraud being Imputed to the idain- 

Kiefuse OlLT— Seed erushers,’ who soht-'their tiff}v-tK#dhere not an .impiieal warmnty. mi , 

0^.-1 . . that the furnace supplied should be tit 

[•Hsfetr -the purposes of a 'brewery j but that the de- 

' the par- 

.'.441. , eitn-nlipirt FnA. 


refuse oil cake to graziers, without descnmhg it 
,, or selling it as fit for the footl of cattle,. 

■•‘knowing^ that 'at Was bought asjtwisa*ii-u --- 

' S«,'pn an Wplied warrtwty that tteular ■ AieMne •loa>0,.sappbed, the piamtiff 
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performed bis part of tbe contract by supplying | it, and that the plaintiff was desirous of taking 
that niachine, and was entitled to recover the j out patents foi* other countries, })rovi{le(I that 
whole 15Z. 15,v. the ju'ice of tbe patent right. | the defemlant sliould proceed to take out such 
Chaatey v. 4 M, & W, 301) ; 1 H. tV: H. I patents, and should jiay 2,5t)0Z. in sucli manner 

377; 8 L. J., Ex. 14 ; 3 Jur. 58. | as sboukl he mutually agrewl upon, in con- 

‘Held,als<j, that parol evidence was inadmissible I sideratiou whereof the jjlaintiff transferred to 
to show, thaty at the time of making the contract; i the defendant the half of those patents when 
the ]>laintilf was aware of the purpose for which | they shouhl be obtained, and the j'cinaining half 
the furnace was In be used. of the English patent. To a declaration on this 

agreement, that the defendant had refused to 

Befinition no Warranty.] — Thedefendant pay the money on request, or to enter into any 

sent to tiie plaintiff:, the patentee of an invention ag-reeinent as 1o the manner of payment, the 
called Prideauxs Patent Self-closing Valve,” ; defendant pleaded that tlie invention Avas not 
and who carried on business under the n.ame of j new in England, anri was worthless, and the 
‘‘The Smoke Prevention Company,” the follow- j plaintiff was not the tirst inventor : — Held, that 
ing written Older : “ Please prepare us a smoke- i there Avas in tlie agreement no waiTanty, ex- 
preventing valve,” giving the dimensions of the ! pressed or implied, that the patent avus inde- 
furnacc-door to Avhich it was to be applied. ! feasible ; and, no fraud being alleged, and the 
The plaintiff accordingly sent the defendant one defendant having the same means of knowledge 
of his patent self-closing valves, but it was found as to the novelty and value of the patent as the 
not to be of any use for the purpose for which it plaintiff, that the plea was bad. Hall v. Conder^ 
was designed, fraud Avas imputed to the 2 C. B. (?t.s.) 22: 20 L. J., 0. P. 138; 3 Jur. 
plaintiff ; but the defemlant, on being sued for (x.s.) 300. Affirmed on appeal, 2 C. B. (K.S.) 
the price of the article, relied on the statements 58 ; 2«) L. J., Ch. 288 ; 3 Jur. (N.s.) 063 ; 5 
contained in a circular Avhich had been sent to W. Jl. 742 — Ex. Ch. 
him by the ]>laintiif, to the effect that the patent 

article would consume smoke, and effect a con- Trade Mark.] — H. & Co. carried on business 
sidcralde saving in fuel, as amounting to a war- as irrm manufacturers, having succeeded to a 
rarity that it should be fft for tlie }>urpose to ■ tirm of 8, & H. The defemlant askct! for iron 
which it was t<> be applied : — Held, that no such marked “ 8. iicIJ.,” but Avms told of the change in 
warranty could be implied, but that, the defen- . the firm. He then ordered a quantity of H. 
dant having defined by the order the particular eroAvn eoinmnn bars.” PI. (k Co. supplied the 
machine to be supplied, the plaintiff performed ; defendant with iron marked “H. & Co.,” but of 
his part of the contract by supplying that ! the same quality as ‘‘ S. & PI. ” ; the defendant 
machine, and aa’hs entitled to recover, "pyidaavft | rejected it <m account of the (.iifference of brand. 
V. Hantioti, 1 C. B. (.’N.s.) 613. j The jury found tliat there Avas no value in the 

When a m.an purchases a patented article, Avith i brand : — Pield, that there was no stipulation that 
a known title, there is no implied warranty that ' the iron to be sup})lied should be of a particular 
it will ansAAXT any particular purpose, but it is | brand, but of the p.articular quality, known by 
for tlie jury to say whether there was an ex])ress the letters “ S. H.” llophhui v. Hitchcock, 14 
Avarranty, and the mere tact that in pjihited in- j C. B. (x.s.) 65 : 32 L. J., C. P. 154 ; 9 Jur. (N.s.) 
Amices or prospectuses the invention is described j 896 ; 8 L. T. 204 : 11 W. B. 597. 
as etfecting an object, is not in itself conclusive 

evKleuc^e of^a warranty. Pmk-am- v. JP.Vnrraij, i „f pu-t«re.^. 


SALE OF GOODS 



A. sold To B. for Ur>/. two pionires. rtjprcseiitiiij^ ; «ro<xl gi’owing stock should ho sown, aiui cvery- 
tlicni as “ a oonple of Poussin's” ; they were, in , thing done that cotikl reasonably be reejuired in 
fact, not originals, Imt veiy excellent copies ; B. | the ordinary e<nirse of giroving seefi. Pindar v. 
did. not offer to return them : — Held, that, if the ' 7 jl T. 2d0 ; 11 W. 11125, 

Jury thought that. B. believed, from the repre- i 

•sentation of A., that they were originals, he was I • , c» ? +• /u.i t i.’ j. 

not bound to ].)ay the price agreed upon : but i OtUer Anudi\s. 

that, aslie ln}ptthein, lie%\asHable to})aywhat^ Chain-Cable Untested and Unstamped.] 


eversmn the jmw might consider to be the value. ; Pu everv case of a contract for the sale of a 


Land V, Tiirlit^r, 4 Car. & P. 15. 


: chain-cable, whetlier for use on a British ship or 


A. sold ii picture to B. as a Eembrandt : tiieve ; „ot, there is an implied waiTanty that it lias 
tvas ciiiitradictory evidenee in an action rm an . jirojim.ly {(.sted and stamped in accordance 
acconimoflation bill given for the price, as to ; with tlie acts. Hall v. miUiiqhiim.rA L. T. :iS7; 
whetlier there was a warranty, or only a rc}>re- I 34 tV. B. 122 ; o Asp. JM. C. 538, 
sentation. The picture was kept; — Held, that, i 

if the jury tlioiight tliere was a warnmty, and ; Title — Sale of Government Bonds. 1 —The 
that it wns broken, then they slioukl iind their j .government of the United States in 1865 issue<i 
verdict for that sum which they eonsi<lered to be: bonds payable to bearer, redeemable at the 
the actual valim of the picture. Do Sf>ivhanherfj pleasure of the government, after 3870, and 
v. /•/««/(!., 5 Oar. P. 813, payable, at all events, in 1885. ^Vhen the 

government wished to redeem any of these 
viii. Sale of Seeds-. i bonds, they gave notice to holders by public 

i iiotitication that they would be paid ort presen- 
Adnlteration,] — A. undertook to supply B. ; tation. After such notice, the bomls notified 
■with certain parcels of linseed, which he | were calle<l Called Bonds.” These bonds arc 
warranted sliould be Calcutta linseed.” and | dealt in in England for the }nir}iose of making 
.supplied him with linseed containing 15 percent, j remittances to America. I’hecoiirse of business 
of otlier .seeds. Calcutta linseed, at the time the | is for the seller to supply the buyer with bonds 
contract was made, contained, usually, from 2 to : o,. coupons of railway compa.nie.s,\scc., pavahic in 
3 per cent, of other seed. The jury was asked, | America at an agreed price, no particular bonds 
whether this was sucli an adulteration or admix- ! or coupons being specilied. It was proved that 
ture of foreign substances as to alter tlie di.stinc- | whenever default was made in payment of the 
tivo character of the article, and prevent its j cou|)ons in America, the seller returned the 
being saleable as Calcutta linseed ” ; and ' money pai<l for them, but no evit.lence was given 
whether tliis adulteration was such as might ; of anV case in which payment at a Ijtmd liad 
reasonably be expected Held, no misdii-ection, ; -been refused. A. sold to' B. in accordance with 
iVieler v. SrJiUixz'K 17 C. B. G19 ; 25 .L, .J., 0. P. I fjje above cour.se <.>f business, certain Called 
^89. _ . . . i Boruls,” whicli had been originally .stolen from 

The detfondant, by his Jigeiit, Sold the plainlif3,s American holders, and })aymcnt to ..B, of the 
a parcel of turnip .seed, and gave tije following j ijouds was refused bv the American govern - 
sold-iiote ‘‘Mr. T. G. K.” (the defendant’s ; ment .-—Held, that there wms an implied wmr- 
■agent) "sold to Me.ssrs. B. Co.' (the plaintiffs), j |•{intv of title on the sale bv A. (o K., aiid tiiat 
‘‘for Mr. C. L.” (the defendant), ‘‘ fourteen ; b, was eiititietl to recover fr. mi A. the price paid, 
quarters Skirving's Swxnies. at 17.y. per bushel.” i litqdtuel y.Burt, 1 Cab. cV: E. 325. 

The defendant's agent afterwarcLs .sob I the plain- 
tiff a second parcel of turnip seed, stating tluit 

itw'as^of the .same stock” as the lirst parcel. b. Express. 

iXo sokl-note wms given ; the invoices (iescribe<l rn, 

it as “24^i (piarters of turnips - :-Held, as to ^ ^ 

the first parcel, that the jury was iirojierly Knowledge.] — If a seller warrants a liorse, lu‘ 

directed that the description of it in the .sokl- i does it at his own peril if the horse is unsound 

note amounted to a w-arranty that it wms • at the time of sale, whether he knew it or not. 

.Skirving’s Swxdos, As to the .secorul iiarcci, I Amrn., Loift, 14(J. 

tJiat the statement of the defendant's agent that 1 

it w‘as ‘‘of the same stock” as tlie first, on the ! Verbal Eepresentation,]— A verbal representa- 
subsequent sale to the })laintitfs, w'as evidence 1 tion of the seller to the buyer of a horse in 
of a w‘arranty that the second parcel also was ; the course of tlealiiig that he may “<lepeufl 
•Bkirviiig’s Swmdes. Allan v. Lahe, 18 Q. B. i upon it the horse is perfectly quiet and free 
r)()0. I from vice,” is a -warranty. Caee v. Coleman^ 3 

All action is maintainable by a seed merchant ! M. k. E\x 2 ; 7 L. J, (<>.8.) K. B. 25. 
against seed brokers for falsely warranting j Althougha |.)erson maydisclaimagainst making 
turnip seed to be rape seed, although sold by I a warranty of a horse, yet, if lie give him a 
.sample and of greater value than turnip .seed, | character for a particular quality— as by saying 
the imrchaser having sustained actual loss and! that he is quiet in harness— and doit in such a 
injury in his business, having resold it as rape j manner as reasonahly to make a,n impression on 
sekl, and having had to compensate his cus- the mipd of the buyer, that he is generally quiet 
tomers. Lovegro^e v. Fl^htr, 2 F. & F. 128. in harness, he will be, bound by that representa- 
tion ; and if it is not true, an action will lie to 
Of Good Growing Stock.] — A. contracted to .'leli recover back the price of the horse. JIart v. 
to pi half 4 top of yellow, mangold wurzel seed at JFmrij, I P. J; ’(gP.) K. B. 237. 

9^. per ib.,for the end of the year, the same to he ' To the name of a mare in a' prmte<I catalogue 
growtn by A., and to be of good growing stock : of horses to be sold by auction wove appended 
Pl-^y Thaltotho'- .a>hove tterhiS" contained t, nod: words** In foal to Warlock.” Other mares 
'W4^rahty Jha ' seed when ponded I §&e‘‘oatalogae were described as having 
' it W' ‘godd^ htilJ merely seed . t , ‘i herretl ‘ by- ^ or- ** stinted ■ to ” certai n 
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“Disclaimer of Knowledge.] — Tt is not ii wiir- 
rnnty tu ii huiNt* ns of the nj^'e stated in n 
W!’itl(‘n pedi,qTee, if sit th(_‘ time, the seller 
deehin'tl ihsit he Iniew itf the Isorse's 

Siue hsn whtst ln,‘ lesirnr from the written psjdi- 
li'iVL\ j>inih*ji\\ Ihc/v/i^/n Ponlce. 121“ 


Construction of.] — Wlioi'c n bimight 

sill sietion to recover the pries* of si hoi sc, .^old 
iimler tlai following wniTantv, vh. “To be sold, 
a black gelding, live years old; has lieen emi- 
staiitly {Iriven in the plough ; warranted” 
Held, tiiat such \varranty ajtplied to soundness 
only, sdthoiigh some ambiguity might be (wca- 
siouedliythe particular structure of theseiitenci*. 
lUrhaiuhoii v. BroiDi, 8 Moore, H88 : 1 Bing. 
:U4 : 2 L, J. (o.S.) B. B. 7 : 2r> ii. R. (148. 

hi an action for a breach of a warranty on 

the sale of si iiorse. tlie purchsiser produced the 

lireacli foih^^'hng receipt, signed by the seller: — "Ke- 
ceived of A. B. (the purclraser) BB. for a grey 
foiu’-years-old colt, warranted sound in every 
respect” : — Meld, tlisit, in the sibseiice of fraud, 
the warranty was restricted to the soundness of 
the animal, the age being mere maltcr of repre- 
sentation or <lescriptlon. Bifdil v. Fa'n^mancr. 
1 M. k Scott, 74 ; 8 B»ing. 48 : 5 Car. k P. 78 : 1 


Immaterial Representations.] — Where a horse 
wu> sohl under a warianry of soundness, but 
with a misreprc'sentation as to tlie [ilacc from 
which he was brought, if the liorse answered the 
wjiri'anfy at the tnue of the sale, the misrepre- 
sentation ns to the place finuii which he came 
would not invalidate the contract. Uvdik'H v. 
o Dow, DM. 


At Time of Sale.] — A. sent his horse to Tattcr- 
sail's fnr sale by public auction, where he was to 
)»e .sold without a warranty. On the day piior 
to the intended sale, meeting B, at the* stable , . 

and seeing him in the act of examining the ‘^*5 

iioi>e's leg"^. A. said, “ You iiave nothing to look Proof that a iiorsi; is a “ good drawer ” on! 
for. I assure you he i* peifectly sound in every,' ^^'dl not satisfy a warranty that he is a good 
lesjKiet,*' whereupon 1). replied, “ Jf yon say so, ' <lrawer, and pulls (juietly in harness.” 

\ am perfectly satisfied*’ : and, ufjon the faith ; FunrJteon, 2 D. A: B. 10 ; 1 Ii. J. (o.s.) K. Ik 2. 
of the representation so made to iiim by A., | avei’inent that the defendant warranted a 
whicii was admitteil tf> have been made in per- i horse to be sound ; proof that he warranted the 
feet g<»(j{i faith, became rhe purcluiser: — Held, | dorse to be sound everywhere, except a kick on 
that tliere was no evidence of a warranty to go j tlie leg ; — Hehl, that this was a qualifieil war- 
to a ju/y. the repre.wntation made by A. on the j ranty. Jfi/tfjrs v. ('ofdeij^ (> D. tk 14. ,>38 ; 4 B. 
day preceding tlie amdion ba’iiiing no part of j -14. > : 3 L. J. (o.S.) K. B. 2(>3, And see 
the contract of sale. JfnplttuH Ta /fqvonnp I,*! j (rffnneut v. Jkfrrti, 2 Bsp. 073. 

V. B. 130 : 2 C. L. 11, S42 ; 23 L. J., C. P. 102 ; 18 | ** Received from A. the sum of OOk for a black 

Jur. 0(»8 ; 2 \y, Jh 47,1. ' I horse, rising live years, quiet to ride and drive. 

xV defendant who had a horse for sale at a ^'"ttranred sound up to this date, or subject 
commiHsioii stable, meeting the jdaintilf at Tat- j b> fde examination of a veterinary surgeon ” ; — 
tersnli’s, and being informed by him that he had ' Hehl, not to be a warranty that the horse was 
been looking at the horse, .said, “ He is a good | ^l^tiet to ride and drive. ' Anthumj Jlaldeud^ 
harness Imrse ; he belonged to Baron II., who I L. 3.\ 433. 
sold him because he couh I not match him.” The •• j /-j.y y,. 

plaiutilf went again to the stable, and after tcm'n. 

iiaving hull the horse put into a break, agreed to On Sale of Locomotive.] — Tlie defendant, living 
purchase him fur G5k There was no suggestion at Cardiff, on tlie hth Amvember, 1874, wrote to 
that the defendant hud intentionally misrepre- ; the plaintiff, living in London, offcrim>- to sell 
^scnted the lioise j but he turned out to he a i him a second-hand locomotive eii^^inc in good 
kicker. The jury having foum I that the repre- j working order, for 38r>k, and asking if'^thc 
,sentafcion made at Tattcrsall’s was part of the , plaintiff woukl get it inspected, and see if 
contract, and amounted to a warranty that the i he could take it, to which the %)luintilf on 
horse was quiet in harness, the court refused to the 10th, replied, saying, “4’ell nie wdio are’ the 
dis^rb the verdict, Pvrelml v. OMaerc^ 18 makers, what materiaV are the fire-box and 
C. B. (N.8.) tubes made of, and how old is the engine.” The 

Iho general rule is, that whatever a seller defendant s answer of the 12th was as follows ’ 
represents at the time of a sale is a warranty, “ England & Oo. are the makers of the iocorao- 
Jf a pemon. at the time of /Ins selling a-hoi-se, tive,age about thirteen and a half years fire- 
says, I never warrant, bgi he is sound as far as box ami tubes are copper. Can you let someone 
I know ; this js a quaiiM wamniy, and the inspect her/” In reply to which the piaiiuilf 
purchaser may maratam an acMoir upon it, if he' on the I4th, wrote as follows- “If von can 
can show that the horse , was nnsoqucl to the assure me that the loco, is in good working onW 
4 rkk'f Of faith of thagseml an oi^ineer 

4 fknPbpB -A ^ 8 (town to look at it.” The.lefondaijthavuisjonihc 

i.. J, CO,s.> Ji. U. oO. written, .saying, "Tho engine is now'in good 

-W&en D^eots Manife,* LA thereapnji =,ent .in engineer 
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i']-:rn. an estniaire nr tha valuo. with jmi'ti- 
cLilars of the >izee niui (iiaineter of the eylimler 
aial wheeN, and tlurir cvaidition. ’]’ho oiiLdrieer 


quality, but were of iwferior qualitr to st 2 eurii 
quahty. nor were they of merehniitable uunlif; 
at all Itefciice : That tlKr -loods were ^hiopes 


file engine, aial in the Cfeurse of h.is ; from the port id: Mirainiehi, and at 


exaniinarion he cleai’ed a'A'ay tiic soot and smoh 
from oii(‘ of lire tubes, a, nd. findine it to be *' 
bra-:<. lie took hu’ ,u'ran ted thru all of thorn wer 
of that inriteriah and, earried his examination i 
that respect no fartlier. Flo then sent iiis reqor 


way tile soot and smoke port tlicre were at the date of the eontrui.’ 
and. tindiny it to be of olhcial surveyor' of tiiidiijr riuly ap[>ointed In 
1 thru ah of thorn wer-e ' competent antiiurUy, and wlaoe duty it wu" i< 
■ried his examination in iH>ort asr I ela^'ify all wor> 1 g’ot'»ds shipjjod fi'ou 
He then sent iiis reiK'U’t. said port, to detormino their (.piality nsr I de- 


giving a iletaiied des<,n'i[itiun of the engine to i scriptimi, aird alsit whetiser t he saure vvei'c bright 
1 lie plaintiff, stating, amongst other })ara ienlars, ' and fresh, for t he purpose of mioIi olas'hicar ioir 
eoppej* lire-box and binss tniiesd' and specify- : Averment : that the wood goods, the snt.qect- 
ing the re|>airs ntrce^sar'y to lie done. Ujjon tliis nnitttrr of .tire actimi. were before shi{>meij.t did\ 
the pJaintith on the 27th November, wrote to the . assorted and cLassilled. aird their c.iEnihty atoi 
defendant saying, ” 'J’he condition of the engine, de'^eripticm d.jtermined. by si,rch, olcial sur- 
and all things eonsidei'ed, 1 (‘annot offer you : veyors of timber; and the wood goods deli ve re i 
mure than 300/. for it. a. mi if you iikt to accept ]>y lire defendant to the plainriif were, aoeurd- 
tiiat I will take the engine.'’ That rdfer tlie , ing to such a,ssortment and elassifiealion, inieiit 


assorted and cLassilled. aird their 
dc'^eripticm d.jtermined. by si.rch, 
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rorttra(li<’t. sueli linplk'd authority, Iloivarfl v. i Alteration.]— Wkero. on the purchase of a 
tihetranL L, .T,, C. l\ 42 ; L. li. 2 C. P. I4H ; ‘ horse, the vendor had given a warranty of sound- 
12 Jur. (N.s.) 1015 ; 15 L. T, 183 ; 15 W. 11. 45. ^ ness generally, and the servant, who was sent 

, with the receipt to the agent of the other party, 
— Discounting Bill.]— If an agent, emploved ’ inseided, at his request, but without a special or 
hv the intiorseesof a hill to get it diseomitwi, general autiiority from Ins master, warranted 

warrants ir to he a good tine, ills employers are to the regiment — Held, that the 

homul bv this act. and are liable to refund if the ' master was not bound by this alteration of the 
bill is afterwards <lishonoured bv the acceptor, warranty, not withstanding the money afterwards 
Ffjtfi wlhurhou, 4 Term Kep. 177. came to his hands. Strodr r. nymyi, 1 Hmith, 

400. 

Statemente at Time of Sale.j-tyhere a! ^ p^mcipai to Third Parties.]-A 

principal etnplovs an agent or a servant to seil . . i • v t i a*-,, . i;. + 

hr him. wha sach aL-m.t sots as a waminty or >« 1>- We ‘“jq .-iWion tor the traiululeut 

arepr-seutationaf the tune ;.f the sale.. •espi-t- n»«i'epre«ontanon <,£ his agent, ac ing ii the 

44 .* 11 course oi his business. IhoHCtek w Fjinl).w Joint 

ing the thing sold, is c^idenLe against the vy,,.,/, oc i t lav* r 5 Tfv * 

principal : but not what he has said at another d. . , ‘ *' ‘ ' ’ 

time. JMuoiir y. Ifairh^ 5 Esp, 72. h ^ . 


Servant merely delivering Article Sold.] — 
Although a warranty given hy a person intrusted 
to sell prima facie binds the principal, the 
warranty »»f a person iutruste l merely to deliver 
the thing sold is not prixnd facie binding on the 
pi’incipal lait an express authority must be 
shown ; and, therefore, where a horse had been 
M'dd hy A. to B., and A.’s servant, on delivering 
tlie horse to K., made certain statements, and 
signed a receipt for the price of the horse, con- 
taining a warranty : — Held, that A. was not 
bound by tlie statements or receipt of the 
servant, as no express authority to give the 
warranty was shown. Wnodhi \\ JJtirfonih 2 
(J. k }L:-m ; 4 Tyr. 264 ; 3 L. J., Ex. 75. 


Man^ ,)/• Htvtiana v. Wutton, I .Dow, iS j 14 niinfatered, and w 
^ , Tt . . by them to the d 

4^ indorsees of a bill his own name, an 

tO' It dTOunted, warMnfs 'ft -to be a gootl suective pnretee 
TO, 1(18 emplf^ere are not bound if the principal s&es, the horses 
at rbe time of employing him said he whuld not that the defondan 

oi' the aioitey unt 

I/?* r • V ‘ 1 ‘ mentioned, vvas in 
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payable on I’eqiie^t. for the money so received by 
lum for their use, and always was ready and 
willinu’ tf) pay it to tbean ; aaid that, after be so 
Ijecanle indebted, and before the commenceinent 
(tf the suit, be was, b^y reason of the breaches of 
the warranties as to tlic horses, compelled by the 
]fersons who so purchased them, without any 
fault on his paid, to repay, and did necessarily 
repay, to them the and the residue of tlie 
prices, whereby tlie debt of 80/'. was (lischiirged : 
— Held, that the pleii was no answer to the action. 
IVr/t/ y.A//riL 1) M. \V. (ilH-. 

Evidence of Authority — Son acting for Father.] 
— Jji an action on the warranty of a horse sold' 
by the son of the defendant as agent for his 
father, a ])art of the defence being- that the son ' 
had no authority to warrant, it was proposed to 
ask a witness wbethei* on the day on which the 
sale took place, the defendauds son did not, in 
answer h> a question ])iit by the witness as to 
the price of the horse, say that lie wouhl war- 
rant the horse: — Held, inadmissible, as being a 
conversation with a stranger: bat that, if the 
defendant's son, in offering tlie horse for sale, 
had offered a warranty, it might have been other- 
wise, as that would have been a statement accom- 
panying an act done in tlie course of his agency. 
Allif/i V. Dendimo^ 8 Car. tk P. 7G0. 

Agent refusing to Warrant.] — In an action , 
for money had and received, it ap})eared that the 
plaint itf "had bargained with an agent of the, 
defendant sent to a fail* to sell the defendant’s ' 
liorseforthe purchase of it, and had laid down 1 
the agreed sum, together with a }>iece of paper | 
on which he had written a receipt purporting to | 
be for a horse “ warranted sound.” Tlie defeii- i 
dant’s agent struck out the words “ warranted | 
sound” ; the plaintiff tlien tore it up and wrote 
another receipt, hi which the same words were | 
introduced, and the defendant’s agent again } 
struck out the words, signed the receipt, and j 
took up the money ; to which plaintiff replied . 
that he had both the mone,r and the hor.se : — ' 
Meld, that upon these facts, the iilaintiff was 
properly non-suited. Pearwn v. Burddeij, 7 
W. R. 52. 

See aha Peixcipal and Agent. 


2, Bale by Bample. 

Questions for Jury.] —The plaintiff offered to 
sell to the defendant oats, and exhibited a 
sample ; the defendant took the sample, and on 
the following day -wrote to say that he would 
take the oats at the price of per quarter. 
He afterwards refused to accept the oats on the 
ground that they w^ere new, and he thought he 
was buying old oats ; nothing, however, was said 
at the tiore the sample was shown as to their 
being old ; but the price was very high for new 
oats. The judge left to the jury the question 
whether the plaintiff had believed the defendant 
to believe, or to be under the impression, that he 
was contracting for old oats, and if they were 
of opinion that he had so believed, he directed 
them to find for the defendant. The jury having 
found for the defendant : — Held, that there must 
be a new trial;— -Per Oockbum, C.J., on the 
ground that the passive acquiescence of the 
seller in the self-deception of the buyer did not 
entitle the latter to avoid the contract : — Per 
Blackburn, J., on the ground that there is no 
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legal obligation in a vcmlor tu inbirm u pm- 
chiiser that the latr(*r is umha* a mistake “ rat 
inducctl by the act of the vend..r : and that tin* 
direction <iid not bring to the min is of the jury 
the distinction bet.W(‘cu agreeing to take tlicoam 
under tlie belief that they were (dd.and agreeinu 
to take the oats nmler the belief that tin' plain- 
tiff eontracted that they were old: — and per 
Hanncn, J., on the ground that the direct if in 
(lid not sutlieiently explain to rlvd jury that, in 
order to relieve the defendant from iitibilify, it 
was necessary that theydionid tind. m.t mJndv 
tliat the jdaiiniif believed tlie defendant Ut 
lieve that he was buying old oats, but that he* 
believed the defendant to lielieve that- la*, the 
plaintiff, was contracting to sell old nats. Set/flt 
V. Uuqhcs. 40 L. J., Q/P. 221 ; L. IL tl ib 
5‘)7 : 2:1 L. T. 829 ; 19 W. Ik 1o.Y», 

In pursuance of an advertisement which ati- 
nounced that “ purchasers are re(| aired to exa- 
mine bulk for thcm.selves. as selle3*.s acet*pt no 
rospcmsibility," a coni-'broke!-, on the plaintiff's 
instructions. [)ut iq) for sale a quantity of inaiKe. 
which was stored at a distance from the aiieUuii- 
room. One of the cojiditions of sale, which weic 
read at the commencement of the auction, but 
which the defendant was not clearly proved m 
have heard, and which were lu/t referred to in 
the auctioneei*'s leilger, declared that the mai:^e 
would be ” sold as it now lies in store (sellers 
being irresponsible).” Bmall bags labelled ** e.K 
‘ Emma Peasant’” (that being the nnme of the 
vessel whose carg(.> the plaintiff had directed the 
broker to sell), and containing samples of sound 
maize, were exhibited at the auetiuii ; and tlic 
defendant, wlio had not inspected the bulk, 
became the pui'cliaser. the biddings being signed 
by the aiictioiieer under the heading in Ids hdger 
—which was not shown to the defendant — ** Bale 
of mixed maize, ex ‘ Emma Peasant,’ by order 
of (the plaintiff’s ffrm}.’’ There tvas no other 
evidence of a written coritracc between the par- 
ties. The defendant having subseqiunitly refused 
to accept delivery of the cargo of the ‘‘ Emma 
ffoasaiit,” which vms of an inferior cpirdity, cm the 
ground that it was not that which had been sold, 
tiie plaintiff effected a resale and sued iiiru for 
the loss thereon, when the judge left to the jury 
the sole question, whether the sam])le shown at 
the auction had been taken from the hulk of the 
♦‘Emma Peasant,” or from tliat of tlie “Jessie 
Parker,” a superior cai*go belonging to tlic plain- 
tiff, which had lain in tlie same stfU'c. The jury 
having found that tlic sample was in fact taken 
from the latter bulk, a verilict for the amount 
claimed was directed for the plaintiff, leave being 
reserved for the defendant to liavc the verdict 
entered for him if the judge should have so 
directed: — Held, that as the plaintiff intended 
to sell one bulk, and the defendant to laty 
another, there was no contract between them, or 
(])er Christian, L.J.) if there was, it was a con- 
tract as to the bulk of which a sample had^ beoii 
exhibited at the auction ; that tlie exhibiting of 
the sample amounted to a representation hy the 
sellers that it was taken from the bulk which 
was about to be sold ; that the meaning of the 
condition as to the irrcs})onsibility of the sellers 
was that they guaranteed the sample was taken, 
though not necessarily fairly taken, from the 
bulk to be sold ; that the heading in the auc- 
tioneer’s ledger, not having been shown to the 
defendant before the sale, could not bind him ; 
and that the auctioneer had no authority to 
sign the defendant’s name to any but the real 
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fontract, Mnjnw v. JMloi/, 2 L. E. Ir. 530— i of all such matters as cannot be jiiil.a-al of by 
C, A. ' * Hie sn,m]ile. just as there would be if bulk had 

' been iuspc'cted, and defects could not tliereby be 
Hature of Guarantee.] — On the 13th January ascertained. J/odi/ v. Gmjstn). -3S L. Ex, 12 : 

A. wrote to T. iiHiuiring the terms on wliich he ' L, 11. 1 Ex. ; 1*J L. X. 45^ ; 17 W. E. ITG — 

would supply him with Peruvian guano, and Ex. Cli. 

adding, *• a sample, with guaranteed anal 3 ^sis, to ' Upon a sale of hops Iw sample, with a war- 
aecomparpy 3 mur offer.” On the '23rd X\ replied, raiit^' that the bulk of tlie coiiiinoditj’' answered 
bjr letter as follows : I shall be glad to do the the sample, the law does not ]*aisi- an im]died 
best 1 can for \'oa ; I niaj" say that npv guano warrantj' tliat the commodit}' should be mer- 
contains 18 per cent, of ammonia ; this is the cliantable, though a fair luerchaiitable price was 
iiighestanal.ysisthis year.” On the 1st February given; and, therefore, if there is a latent defect 
X’. forwarded three samples of guano to A. with then existing in it, unknown to the scdler, and 
a letter, offering them at certain })riccs, viz. : without fraud on his part (but arising from the 
'•No, hat 1 Xf. 2,7. G^/. ; No. 2, at hX/. lO-s*. ; and fraud of the grower from whom lie pui'cliasedh 
No. 3, at 12/. r>,s*. pei- toTi :” and he inclosed a such seller is imt answei-abie, though the goods 
<;opy of a printed analysis, headed, “ Anal^-sis of turned out to be unmerchantable. FiH'kinsou v. 
(loverniTiGut Peruvian (luano, ex ‘ ^lindano,’ now | Loe, 2 East, 314 G Ih 11. 420. 

lading at Whitehaven,” and said he could send Where, before or at any time of sale, a speci- 

■three more iji a day or two. This analysis X\ j men of the goods is exliibited to the Inpver. if 
described as “the mean of three eminent • lliere is a written contract which merely describes 
chemists, who were furnishetl with an average ' the goods as of a particular denomination, this 
samjdc of the bulk of Uie cargo.” It set out ' is not a sale by sample ; but there is an implied 
the specitic proportion per 100 of the various ; warranty that* they shall he of a merchantable 
constituent i)arts, and at its foot was the follow- , quality of the deiiomimution mentioned in the 
ing aiotc : “containing nitrogen, 14*31 — equal | contract. Gardiner v. Grtiy^ 4 Cam]). 144; IG 
to ammonia, 17*37,” and it was signed by T.i K. R, 7G4. 

On the 4th February A. wrote informing T. that Where, upon a sale of goods, the seller pro- 
be agreed to accept his tender, according to the dnees a sanq)le and rc])resents that the bulk is 
•conditions named in his letter ; and on the 8tli of equal value, if there is a sale note which does 
March he wi'ote an order to T. for a quantity not refer to the sample, this is not a sale by 
of -the best Peruvian guano, No. 1, price sample; and if the goods turn out to be of 
14/. 2.V. <k/., delivered, conditions and analj'sis as inferior qualiiy, tlie pui'chaseFs remedy is hr an 
per yours on the 1st X^ebruaiw.” The guano was action for a tleceitful rcpreseutjitiun. *' J/ei/er v. 
delivered according to order ; and after the bulk J^Jeerth, 4 Camp. 22 : 15 R. R, 722. 
ha<l been broken, xV. had a sample of it analysed Cloth merchants ordered of cloth manufac- 
by his own analytical chemist, when it was turers worsted coatings, which wei'C to be in 
found to contain much less ammonia than men- quality and weight ecpial to samples previously 
tioned in the analj^sis sent, whereupon he claimed furnished by the manufacturers to the merchants, 
a deduction from the price, which the seller re- The object "of the merchants was, ns the maim- 
j'liscd to allow. In an action to recover the price : faeturers knew, to soil the coatings to clothiers 
—Held, that the correspondence contained not or tailors. The coatings suppliecrcorrespondetl 
merely a guarantee that the bulk was e(|ual to ' in every particular with the saiiqjies, but owing 
thesample ; but also a guarantee that the aiialy- I to a certain defect were iininerchaniabie for 
sis, at the time it was made, fairly represented , purposes for which goods of the same general 
and was a fair analysis of the bulk of the cargo ! class had previouslv been used in the tratle. The 
■out of which the goods were supplied ; and that | same defect existed in the samples, but wa> 
that ci]*cumstance should be taken into account | latent, and was not discoverable bv due diligence 
so far as it might appeal' fairly to hear upon the upon such inspection as was ordinarv anti usual 
■question of price. Towersoii v. ^Atjr'ieuUimtl upon sales of cloth of that class :—Hc4d, thar 
uUpatriw Co-ajieratke Sockti/, 27 L. T. 276— upon such a contract there was an implh^d 
Ex, Ch. ^ ^ ^ warranty that the goods sliouid be *iit for use in 

On the sale of an article used in a certain the manner in wliich goods of tlie same nuaiitv 
mauufactuie by a person not tlie manufacturer and general character\)rdinarily would be iiso«i 
or orighial producer, and who sells it by sample, Mod’i/ v. Gregson (38 L. J.. Ex. 12). aitproved 
the purchaser carrying on a particular maim- Bni'mmond v. Van Jnqen. 5G L. J.,' Q, B. ’ 

fact'ure ill which the article is used, scmble, there 12 App. Cas. 284: 57 'L. T. I; 3<> W R 2{^— 

is no implied warranty that the article is fit to H. L. (E.) And see Jo'nei>‘ v. Padgen.'rol. 
be used in that manufacture, even although the 

sample was found to be so, and the only under- Condition of Sample.]— Rem ble, that if a manu- 
taking is that the sample was fairly taken from factui’er agrees to furnish goods according to 

the buRc ; but it is no defence in art action for sample, the sample is to be considered as free 

the price, that a portion of the bulk turned out from any secret defect of manufacture not <lis- 
wbolly unfit for the manufacture, for non constat coverable on inspection, and unknown to both 
that the bulk generally will be so, or that, even parties. Ileilhutt v. HhiJimn, 41 L. J U P 228 • 
if it is so, the sample was unfairly taken. L. R. 7 C. P. 438 : 27 L. T. 33G : 20 W, 11*1035" 

V. LowUn tmd Birnihiglmm Mini ami 

AUmH ^^^-5 P j*, Bx. 294. - S, 6k, at nisi prius, Eq.ual to Sample and Analysis of Previous 

^ ' t. ' i VT 1 June, 1852, A. employed a broker to 

'p?Wnen a contract is for merchantable goods, purchase for him from B. some guano then 
■ and the sale is by sathple; to lying in G.’s warehouse. In contc?n))latfon* of 

Abe Myer a merchantahie article and discloses this purchase, a sample was taken and an analysis 
no defect, -and tne goods are accepted as accord- made of the guano, but no contract was made 
ing with the sample, there is still .an impRed In November, 1852, xi.A broker, on behMf of ‘k ‘ 
warranty of their being mei’ch^tntableijmres^t I entei^ into a written contraet^mh B for Vo 
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piil’cluise of I Oils of guano, then about to 
arrive by tlie ship “ S.."’ at oZ. 10, v. [>ei’ ton, to be 
•0 jual to sam])io and analysis of gmno in C.’s 
vvarelioiise, there being, at tlie time of the making 
of the contract, in November, some of the guano 
which had iirevioiisly beeii analysed in June, 
-till lying in C.’s warehouse : — Held, that the 
meaning of the written contract made in Novem- 
ber was that the guano aliout to arrive was to be 
■equal to the sample and analysis of Juno, 1852. 
CUirh V. Srhir(frt:\ 2 W. IL. IG. 

“Equal to Eeport and Samples,”] — A con- 
tract for the sale in London of a cargo of 
Tagani'og wheat then lying afloat at Queenstown, 
in Irelaml, contained the following provisions ; 

In case of any^ dis[)ute, this contract not to be 
void, it being agreed by buyers and sellci-s to 
leave tlie same to two London corn-factoi’s 
jnut.ually chosen, or their umpire, and to be 
])ound by their decision. The cargo is accepted 
■on the report and samples of tScott & Co., of 
Queenstown'’ : — Held, that this latter stipulation 
•amounted to a wuiiTanty that the biillv was eipial 
to the report and samjiles, and was nob merely a 
repiresentation, and the report was the genuine 
report of Seott k Co., and the samples taken by 
them. lUspcll v. XiGslopido. 8 C. B. (N.s.) 862 ; 
2 L. T. 185 ; 8 W. 11 115. 

Beccription or Sample,] — Where goods are 
sold by a written contract, which contains a 
■description of their quality, without referring to 
any sample, if the goods do not cori'espond with 
that description it is not material for tlie vendor 
to show tliat tliey correspond with a sample 
exhibited at the time of the .sale to the purchaser, ; 
who was well skilled in the commodity, this not. 
"being a sale by sample, but by the description 
in the written contract. Tije v. Fi/nmore, 8 
Omnp. 462; 14 II K. 800. 

The sale of an article by sample, but by a 
particular descri[)tion, docs not necessarily im- 
port a warranty, if all the circiimstanecs show 
that it was understood as a mere expression of 
opinion or belief, (d.rter x. C/'kdq 4 H. N. 412 ; 
28 L. J., "Ex. 28S; 7 W. 11 507. 

An agreement for the sale and delivery of oil, 
described as ‘‘ foreign i-etined rape oil, warranted 
only equal to samples,” is not complied with by 
the tender of oil which Is not foreign refined 
•rape oil,” although it is equal to the quality of 
the samples. Xickol v. Oodts, 10 Ex. 191 ; 28 
L, J., Ex. 814. 

Waiver.] — Where the <Iofendant bought of 
the plaintiff a quantity of rice per sample, ac- 
•cording to the conditions of sale, to be p>ut up 
by the proprietors, if required, at a certain price 
therein mentioned, and it did not correspond 
with the sample, but the defendaiit, after seeing 
frcsli samples, inferior in quality to the original 
purchase sample, put it up for sale at a limited 

■ price, and no bidding taking place to that ex- 
tent, he bought it in : — Held, that he ctuikl not 
■afterwards repudiate the contract. Parker v. 
Palmer, 4 B. & Aid. 887 ; 28 E.'Il 818. 

■ Acquiescence of Vendor in further Trial] 

—The plaintiff sold a hogshead of cider to the 
<lefendant by sample ‘as being good draught 
cider. After the arrival of the cask, the defen- 
dant, on the *2Sth of May, wrote to the plaintiff, 
“ The cider differs froai tlie sample, and the 

, little I have sold has been complained of ] in 
■every instance : should this continue, I sliall be; 


obliged to return it.” Tiie plaintiff <]id not 
answer this letter till the 24tii of June. The 
defendant, in trying to sell it, used twenty gal- 
lons, bat finding it imservicoabie, refused to pay 
for the rest, which he returned to the plaintiff:. 
The twenty gailoiis were more than sutheient to 
enable the defendant to test the cjiniliTy of tlie 
bulk: — :Held, that the oniis.sion of the defen- 
dant to answer the letter of the 28th of IMay 
was evidence from wliich a jury might jire.smne 
that the plaintiff acquiesced in the further trial 
of the cider, and that the defendant had. not so 
accepted the bidk as to be bound to pay for tlie 
whole. Lnctf v. Meuflet, 5 H. A N. 229: 29 
1 L. J., Ex. lid. 

Statute of Frauds.] — Where goods are sold by 
sample, the handing over the samples to the / 
buyer does not, in the absence of evidence of 
a usage or a custom to the contrary, amount to 
a deli\'er 3 '' and acceptance of a part of the 
thing sold, so as to take the case out of 
s. 17 of the vStatute of Frauds ; but it is other- 
wise where the biwer dratvs sam[)lcs from the 
bulk after lie has })urchassd tlie goods. Gardner 
V. Groat, 2 C. B. (N.S.) 840. And xea 
ante, col. 489. 

Eight to Inspect Bulk.] — Where the defen- 
dant entered into a contract for the purchase of 
wheat, and tlie bought-note stated that tlie corn 
was sold ” according to sample, and that it 
should be paid fi)i; in bankers’ bills, if required” : 
and the usage of the Bristol market was to sell 
by sample, subject to the buyer's inspection and 
approval of the bulk; ami, a week after the 
contract, the defendant applied to see tlie bulk, 
but was told by the plaintiff that lie "would 
either send for a bushel on the s[)ot, or Avould 
I send him a load home the next daj' :for his iii- 
spcctioii, but that he could not show him the 
■ bulk, as it was in another warehouse, ami he did 
I not like to let him into his connection ; and in, a 
i few (la^'s afterwards the plaintiff sent to the de- 
i feridant to inform him that the wdieat was ready 
J for delivery on prodneing bankers’ bills : but, in 
j the meantime, the market had fallen, and the 
I defendant repudiated the contract : — Meld, that 
j he was not liable for the breach, as he had a 
; right to in.spect the whole in bulk at any proper 
l and convenient time after the contract was 
i made. Lorimer v. Smith, 2 IX & Ih 28 ; 1 B. & 

!c. 1. 

I 

1 Place for Delivery — Place for Inspection — 
Eight to Eeject.] — The plaintiff sold barley hy 
I sample to the defendant, and delivered it in 
j sacks at the T, railwa.y station. The defendant 
j on the same day resold the barley by the same 
; sample. The defendant, on hearing of the 
arrival of the barley at T. station, directed the 
stationmaster to forward him a samjffe ; and 
after inspecting, the sample, ordered the station- : 
master to send on the barley to the sub-vendees. 
The defendant subsequently rejected the barley 
, as inferior to sample: — Held, that there -was 
■nothing to displace the prima facie presump- 
tion that, the place of delivery was also the 
place for inspection ; that the property in the 
barley -passed when the defendant ordered it to 
be sent on to his snb-venclees : and, consequently, 
that he was not entitled afterwards to reject the 
barley,. PerJms v. Pell, 62 L. J., Q. B. 91 ; 
£1608] ' I Q. ‘B. in ; i K 212 ; 67 L, T. 792 ; 



well pleaded. Ihrd v. Smithy 13 Q, B. 7SG ; 17 a horse, by requiring i 
L. J., Q. B. 309 ; 12 Jur. 916. certain time, and if th 

ply with tlie condition. 

Action for Beeovery of Price — Actual Value.] warranty, although thi 
— If, after a sale by sample at a specific price, of the unsouiiduess at 1 
goods of an inferior quality a, re supplied, and w.'/trr y. IVuiha r(hoii, 
not corresponding with the sample, the vendor 508: 3 L. J., K. B. Kh 
cannot i^ecovcr more than the actual value of the The seller of a horse 
goods sold. Germr^imY, Burton, ment Mr. G. boug' 

horse, six vears old. wai 

Customs of Trade relating to Sales by Sample.] of ISO/., d G. Warrai 
— Where goods are sold by sample, evidence of a G. G.” ’ The buyer sei 
custom of trade as to returning or making an payable to order, with tl 
allowance for such of the goods as do not answer written on the back. ‘ 
the sample is receivable. Coolie y. ItiddeUen,\ me for a bay horse, pr 
Car. iic K, ,o01. sound ihr one month fr 

But in^ such a case the vendee cannot claim The seller indorsed the 
the benefit of the custom, if he has not elected to the memoranduni TL 
comply with it within a reasonable time. Ih. warranted sound for 
In an action for the price of tobacco sold, : warranty to continue in 
evidence is admissible to show that by the cstab- j the sale. ahaj)mau v. 
lished usage of the tobacco trade all sales are ! 35 L. J., Q. B. 142 : L. 
by sample, although not so expressed in the U77 ; 14 'W. K. 671. 

. bought and sold notes. Si/ers v. Jones, 2 Ex. Held, secondly, tliat 
^ ^ , cheque was no part of t] 

A custom of the Liverpool corn market, that, 

when corn is sold by sample, if the buj^er does latent and Pat 

not, on the (lay the corn is sold, examine the tract for tiie sale of e 
bulk and 3 eject it, he cannot afterwards reject i has stii)uiated with i 
it or refuse to pay the whole price, is a 3-eason- allowance shall be i 
able custom. Sanders v. Jameson, 2 Car. k K. j unless notice be given t 

, . T . goods, the stipu 

•c m the sale by auction of drugs, and applies to all d( 

If they are sea-damaged, to express it in the whether latent or paten 
broker s catalogue, and drugs which are 3‘c- j that as the goods supn 
. packed, or the packages ot which are discoloured ; able the condition did 
" by sea- water, bearing an inferior price, although ' J/aeintosJt. 81 W 11, 2: 
not damaged ; the defendants, who had purchased W. (1883) 103 * 
some sea-damaged pimento, repacked and adver- * ' ^ 

tised it in catalogues, which did not notice that Notice of 1— A rt 

. It was pa-damaged or re-packed, but referred it consideration that the pi 
to be viewed, with little fadhty however defendant a mare at’ a , 

mg it ; they exhibited impartial samples of the dant promised that she 
quality, and sold it by auction Held, that this as a breach that she was 
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count stated, that, in con- ! aliowanc‘c being made for the inf eric )3-ity, though 
that is the usage in the trade. IHhhert v. Shoe, 
I Camp. 113; 10 R. K 649. 


3. Rejection and Breach. 
a. Duration of Warranty. 


Time Limited for Beturniug.] — If a horse sold, 
at a public auction is warranted sound, and six 
years old, and it is one of the coiiditioiis of sale- 
that it shall be deemed sound unless returned in 
two days, this condition applies only to the wai*- 
ranty of soundne.ss. Buchanan Y.^Parnshaw, 2 
Term Rep. 745. 

Therefore, where a horse sold with such a war- 
ranty was discovered to be twelve years old ten 
days affcei’ the sale, and was then offered to tlie; 
seller, who refused to take him : — Held, that an 
action might be maintaineil by the buyer against 
the seliei-, and his right to recover was uoL 
affected by his having sold the horse after offer- : 
ing him to the seller. Ih. 

A party may limit a warranty of soundness of 
a horse, by requiring it to be returned within a 
certain time, and if the purchaser fails to com- 
ply with tlie condition, he cannot recover on the 
warranty, although the seller may have known, 
of the unsouiidness at the time of the sale. B)/- 
water Y. lilekardmai. 3 H. & M. 748 ; 1 A. & E. 
508 ; 3 L. J., K. B. 164. 

The seller of a horse signed the following docu- 
riient : — “Mr. C. bought of Mr. G. G. a "brown 
horse, six years old, warranled sound, foi- the sum 
of ISO/., G. G. Warranted sound for one month. 
G. G.” The buyer sent to the seller a ehecpie, 
payable to order, with the following memorandum, 
written on the back. “This check is received by 
me foi'^ a bay horse, price 90/., wiiich I warrant 
sound for one month from the date of delivery." 
The seller indorsed the cheque, but did not simi 
the memoranduni .‘— Held, first, that tlie words, 
“warranted sound for one month” limited the 
: warraiffy to continue in foi'ce for one niojith from 
j the sale. Chaj)man v. (hoyther, 7 B. A 8. 417 ; 

! 35 L. J., Q. B. 142 : .L. E. 1 Q. B. 463 : 14 L. T. 
U77; 14 W. R. 671. 

Held, secondly, tliat the memorandum on the 
cheque was no part of the contract. Ib. 

latent and Patent Defects,]— In a con- 
tract for tile sale of goods, where; the vendor 
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nnsoiindness were giveu ” : that the sale took 
place subject to the rules, and that the same were 
agreed to bj the parties, and that such notice and 
ccj'tificate were not given within the time limited : 
— Hchi, that the plea was good, and that it did 
not a, mount to the general issue. Smart v. Hiide, 
H M. &; W. 723 ; 1 D. (N.s.) 60 ; 10 L. J., Ex. 471). 

If a general warranty of a horse is proved by 
])arol (the written contract for the sale not being 
lorthcoraing), the fact that the witnesses who 
proved it saw a notice board on the seller’s pre- 
mises, requiring the return of an unsound horse 
within six days, will not defeat the buyer’s action, 
but it will be left to the jury for them to say 
whether this formed any pai-t of the original con- 
tract. y. Orl)or/ic, 2 Car. Sz P. 74 ; 11. M. 

206. 

Warranty for subsequent Period.] — Where a 
■seller informed the buyer that one of two horses 
he was about to sell him had a cold, but agreed 
to deliver both at the end of a fortnight sound, 
and free from blemish, and, at the expiration of 
that time, the horses were delivered, but one had 
.a cough and the other a swelled leg, which was 
■apparent at the time of the sale, and the buyer 
■brought an action to recover the price, and a ver- 
dict was found for the seller ; the court refused 
to disturb it, oi* grant a new trial, as tlie warranty 
did not apply to the time of the sale, but to a sub- 
sequent period. IJihlard v. Kani., 9 Moore, 3 .j6 ; 
2 Bing. iS3 ; 3 L. J. (o.s.) C. B. 24G ; 27 K. R. 582. 

b. What Amounts to Breach. 

TTnsoundness of Horse, What is.] — The term 
” sound,” in a warranty of a horse or other 
.animal, ijnjdies the absence of any disease or 
seeds of disease in the animal at the time, which 
actually diminishes, or the progress of which 
would diminish, the animars natural usefulness 
in the work to which it would properly and 
■ordinarily be applied. Kiddell v. Bxmiavd^ 9 
31. & 66S ; 1 Car. & 31. 201 ; 11 L. J., Ex. 2CS ; 

B Jur. 327. 

A slight disorder in a horse at the time of 
sale, not calculated permanently to diminish his 
usefulness, and from which he ultimately re- 

■ covers, is not an unsoimdness constituting a 
breach of warranty. Bolden v. Broijden^ 2 
31. & Rob. 113. 

A waiTaiity that a horse is sound, is not false 
because the horse labours under a temporary 
injury from an accident. GciTmeiit v. Barrs, 
2 Esp. 673. 

But a temporary lameness, rendering a horse 
less fit for service, is a breach of a warranty of 
soundness. Bltooi v. Broffden, 4 Camp. 281. 

And roaring constitutes unsoundness in a 
horse, if he is rendered thereby less serviceable 
for a permanency. Onslow v. Barnes, 2 Stark. 81 ; 
10 R. R. 680. 

But roaring is not unsoundness in a horse, 
unless it is shown to proceed from some disease 

■ or organic defect. Bassett v. Collis, 2 Camp. 
.523; 11 R. R. 786. 

A nerved horse is unsound. Best v. Oshorm^) 
B* M. 200 ; 2 Car. & B. 74. ' ' 

Crib-biting is no such unsonndness in a horse 
: as to entitle a purchaser, who has bought xtnder 
a general warranty, to maintain an action for 

■ the breach of it upon this fault only. Broennen- 
Urgh V. Haycock, Holt, N. P. 630; 17 R. R. 

< 682 . ' - . 

Crib-biting, which has not yet produced disease 

,/’yOK 'XU* ' '■ 


or alteration of structure, is not an unsound ness, 
but is a xfice, under a warranty that a horse is 
sound and free from vice. Sehdefleld y. llohh, 2 
3f. & Rob. 210, 

A cough, at the time of the sale of a horse, 
warranted sound, is an urisoundness, though it 
is afterwards cured without any permanent 
injury to the horse. Coates v. Steydums, 2 
31. & Rob. 157. 

A cough, unless proved to be of a temporary 
nature, is an unsoimdness, and a verdict for the 
flefendant was set aside, r hough the liorse had, 
the next day after the warranty, been rode hunt- 
ing. StiMitoe V. Clartdge, 2 Ciiit. 425. And see 
King V. Price, 2 Chit. 416. 

Bone spavin in the hock is unsouiKlne.ss in a 
horse, whether it produces lameuess apparent at 
the time of the warranty or not, and though it 
may not produce lameness for years after. Wat- 
tfOJi V. Benton, 7 Car. &: P. 85. 

Mere badne.ss of shape, though rendering the 
horse incapable of work, is not unsoundness. 
Biekenson v. Follett, 1 31. k Rob. 299. 

Some splints cause lameness, others do not ; a 
splint, therefore, is not one of those patent defects 
against which a warranty is inoperative. The 
defendant, therefore, having warranted a horse 
sound at the time of the contract, and the horse 
having afterwards become lame from tlie efiects 
of splint visible when tlie defendant sold him : — 
field, that the defendant was liable on his 
warranty. Marfjetson v. Writjht. 8 Bing. 454 ; 

1 31. ck: Scott, 622 ; 1 L, J., C.'P. 128. 

Defendant sold to plaintiff a horse, but before 
doing so pointed out to plaintiff a splint it then 
had. Defendant afterwards gave a written 
warranty to plaintiff that the horse was sound. 
It soon afterwards became lame from that 
splint Held, that defendant was liable on the 
warranty. Snilthy, Bri/ant or O'Brifan, 10 Jur. 
(iq-.S.) 1107 ; 11 L. T. 346 ; 13 W. R.'79. 

Defective formation or badness of shape, ^vhich 
has not produced lameness at the time of the .sale 
of a horse, although it may render him more liable 
to become lame at some future time (e.g. “ ciirby 
hocks”), is not an unsonndness. Brown v. 
BlMmjton, 8 31. & 3V. 132 ; 10 L. J., Ex. 830. 

3Vhere a horse is warranted sound, the buyer 
cannot 'recover for a breach of the warranty 
unless he shows that the hor^e was unsound at 
the time of the sale ; and mere defective forma- 
tion, not producing lameness at that time, is not 
an unsoimdness ivithin the meaning of the 
warranty. Bailey y. Forred-, 2 Car. & K. 131. 

Any defect in tlie structure of a horse, whether 
congenital or arising from subsequent disease or 
accident, that diminishes its natural usefulness, 
and renders him less than reasonably fit for 
present use is unsoundness. Holiday v, Moryiin, 

1 El, & El. 1 ; 28 L. J., Q. B. 9 ; 5 Jur. (N.S.) 69 ; 

7 W. R. 7. 

Convexity in the formation of the cornea of 
the eye of a horse, making him shortsighted, 
and so inducing a habit of shying, is such a 
defect. Ih. 

Question for Jury.] — The soundness or im- ' 
soundness of a horse is a question peculiarly fit for 
the consideration of a jury, and the court will 
not set aside a verdict for a preponderance of 
contrary evidence. Leiois v, Peake, 7 Taunt, 
153 ; 2 Marsh. 431 ; 17 R. B. 475. 

Defects due to Mismanagement.] — ^Where a ; 
horse Was warranted ** a thorough broken horse 








Groods aot Equal to Sample.] — B, cugaged 

to supply shoes to C., to be aceorcTiug to sample 
and to be inspected and paid for by C. before 
shipment, it being known .that the shoes were 
intended for the French army ; a large quantity 
of shoes were inspected, approved, and delivered, 
and a portion then sent by 0. to Lille. It was 
subsequently discovered by C. that some of the 
-.shoes contained paper in the soles which tlic 
^Erench authorities , would not allow, and after 
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for a gig,” and the purchaser had no opportunity 
of using him in a gig for two months, but other 
persons bad done so, and he had always answered 
the warranty, but after that time the purchaser 
himself drove him, when he kicked and broke the 
gig, but it appeai-ed that he was : n unskilful 
driver : — Held, that the liorse answered the 
wmaianty at the time he was sold, and that his 
bad demeanour was owing to unskilful driving. 
Geddes v. Peiminf/tim, u JDow, IGl. 


The })laintif¥ bought a house of the <lefendant 
warranted quiet tol’ide. One of the conditions 
of the contract was to the effect that if the- 
buyer contended that the horse did not corres- 
pond with the warranty it must be returned on 
the second day after the sale, and that the non- 
return within "the time limited should be a hai 
to any claim on account of any breach ot 
warranty. 'I'he horse was removed by the ]->lain- 
tiff, and while being ridden fell, and was so 
injured that it could not safely be returned on 


the second day after the sale, but the plaintiff 
c. Rights on Breach. i notice to the defendant on that day tlia t 

Action for Damages.] — The purchaser of a i animal was not according to wai'ninty.ano 

horse can recover for breach of a warranty in untit to travel : Held, that, under these 

an action for damages onlv, and cannot sue for | circumstances, the non- return or the hoi>e 
money had and received, as on a failure of the period stipulated b}’- the condition 

original consideration, unless there was a stipii- 1 bar to an action for breach of the 

' warranty. Chapman v. nithin'S, ot L, J., Q. 1., 
457 ; 20 Q. B. D. 824 ; 37 W. E. 20. 

Though on the sale of a horse there is an ex- 
press warranty by the seller that the horse is 
sound, yet if it is accompanied with an under- 
taking on the part of the seller to take the horse 
again, and pay back the purchase-money, if on 
trial he shall be found to have any of the defects 
mentioned in the waiTanty, the buyer must 
return the horse as soon as he discovers any of 
those defects, in order to maintain an action on, 
the warranty, unless he has been induced to • 
prolong the trial by any subsequent misrepresen-' 
tation of the seller. Adam Y. IUchMrds^ '2. H. Bl. 
573 ; 3 E. E. 568. 

In such case the term “trial ” means a reason-i 
able trial. Ih, 


L stipu- 
lation in the original agreement for rescinding 
the contract in such event, or unless the case is 
one of fraud, v. JDenton, 1 G. &z M. 

207 ; 1 D. P. 0.623 ; 3 Tyr. 233 ; 2 L. J.,Ex.82. 

After a warrant}^ of a horse as sound, the 
vendor, in a subsequent conversation, said that 
if the horse was unsound (which he denied) he 
would take it again and return the money : this 
is no abandonment of the original contract, 
which still remains open ; and though the horse 
is unsound, the vendee must sue uiion the 
warranty, and cannot uraintain an action to re- 
cover back the price after a tender of the horse. 
Pmjyie v. Whale, 7 East, 274 ; 3 Smith, 130. 

Beturn of Horse.]— -Where a horse has 

been sold warranted sound, which it can be 
clearly proved was unsound at the time of the 
sale, the seller is liable to an action on the 
waiTanty, without either the horse being 
returned or notice given of the imsoundness. 
Fielder v, Starlmi, 1 H. BL 17 ; 2 R. E. 700. 

Where a horse has been sold under a warranty 
of soundness, the seller is liable to an action, if 
the horse is not sound at the time of sale, though 
the horse is returned, and though the buyer 
suffers a considerable time to elapse before he 
complains of the unsoundness, or offers to 
return the horse. Pa-tteAiall v. Tranter, 4 N. 

M. 649 : 3 A. & E. 103 ; 1 PI. A: W. 178 ; 4 L. J ., 
K. B. 162. 

Recovery of Price hy Buyer — Failure of Con- 
sideration.] — If goods are delivered generally of 
the sort ordered, but of bad quality and quite 
unfit for use, the price cannot be recovered 
back as upon a total failure of consideration. 
Fortime v. Lmgliam, 2 Camp. 416. 

Conditions for Return within limited Time 
in Case of Breach.] — The plaintiff bought a 
horse by public auction ,at a repository, war- 
.ranted to be a good worker, subject to the con- 
dition that “horses warranted good workers, 
whether sold by private treaty or public auction, 
not answering such warranty, must be returned 
before five o’clock of the day after the sale ; 
and shall then be tried by a person to be ap- 
pointed by the auctioneer, and the decision of 
such person shall be final” The horse was 
not returned within the stipulated time : — ^Heid, 
on demurrer in an action on the warranty 
that the plaintiff’s only remedy was under the 
^oMition, 'and that he' could “not .m^tintain the 


Right to Return.] — The right to return a 
chattel sold with a warranty which proves in- 
correct is not taken away by the fact that 
the buyer before removing the chattel might 
have found out that the warranty was untrue, oj, 
by the fact that the chattel whilst it is in the 
buyer’s possession is injured without his default 
by an accident arising H'om a defect inherent in. 
the chattel. Head v. Tattersall, 41 L. J'., 
Ex. 4 ; L. E. 7 Ex. 7 ; 25 L. T. 631 ; 20 W, E. 
115. 

The plaintiff bought of the defendant a marc 
warranted to have been hunted with certain 
packs of hounds. According to the terms of the 
sale, the mare if objected to was to be returned 
within a specified time. The plaintiff paid for 
the mare, but before removing her from the 
defendant’s estaldishment he was informed by 
some person that tlie warranty was incorreer. 
The mare, whilst she was being taken away by 
the plaintiff’s groom, became restive and received 
serious injury. The plaintiff 3‘eturned her to the 
defendant within the specified time. The war- 
ranty was in fact untrue : — Held, in an action 
to recover the price of the mare, that nothing 
that had happened took a-way the plaintiff’s 
right to return the mare, and that he was en- 
titled to succeed. 1 h. 
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Yarious communications B. engaged to take back 
the shoes returned because they contained paper, 
but not a larger quantity if only a few were so 
defective. The French authorities rejected all, 
and on cuttiiig open a large number most were 
found to contain paper, which was also found in 
the sam])le ; the shoes both delivered and unde- 
livered wej-e inferior to sample, and the defect 
could not be discovered bv any reasonable in- 
spection. G. gave notice that he rejected the 
shoes delivered and would receive no more, and 
brought an action : — Held, that C. was entitled 
to reject tlie shoes delivered, and throw them 
back on B.’s hands at Lille and in England 
respectively, to refuse to receive more, and to 
recover as damages the whole money paid, the 
expense of sending to and keeping at Lille, and 
the loss of profit on all shoes delivered or 
not. Me'dhvtt v. Hicli-son^ 41 L. J.. C. P. 228 ; 
L. IL 7 C. P. 438 ; 27 L. T. 33G 20 W. K. 

1035. 

Plelcl, also, that the shoes could not have been 
thrown back on B.’s hands at Lille but for the 
second engagement. Ib. 

In England, if goods are sold by sample, and 
they are delivered, and accepted by the pur- 
chaser, he cannot return them : but if he has 
taken the delivery conditionally, he has a right 
to keep the goods for a sufficient time to enable 
him to give them a fair trial, and if they are 
found not to correspond with the sample, he is 
then entitled to return them. Ooustoyi v. Chajy- 
man, L. R. 2 H. L. (Sc.) 250. 

In England, if a horse is sold with the warranty 
of soundness, and it turns out to he unsound, the 
purchaser cannot return the horse unless there is 
a stipulation that if the horse does not answer to 
the warranty the purchaser shall be at liberty to 
return it. But in Scotland, as I understand the 
law of that country, there would be an absolute 
right to return the horse upon the discovery of 
its unsoimdness, without any speciiic stipulation 
to that effect — Per Lord Chelmsford. Ib. 

Upon the sale of specific goods, with a warranty 
that they are equal to sample, the vendee cannot, 
it seems, refuse to receive them on the ground 
that they do not correspond with the sample, 
unless there is an express condition to that effect ; 
but must resort to a cross action, or rel}?' on the 
non-correspondence with the samples as a ground 
for reduction of damages. Daimm v. Collu, 
10 a B. 523 ; 2 L. M. & P. 14 ; 20 L. J., C. P. 
116. 

If a party purchases an article at a certain 
price, pursuant to a specimen exhibited, and on 
delivery it is found to be of inferior performance, 
the party cannot, in an action for goods sold, set 
up the inferiority to the specimen : he should 
, have returned it, and so have rescinded the con- 
tract. Grimaldi v. White, 4 Esp. 95. 

A person bought at a price named,' “ 413 bales 
of wool, to arrive ex ‘ Stige,’ or any vessel they 
may be transhipped in, the wool to be guaranteed 
about similar to samples in the selling brokers’ 
possession ; and if any dispute arises it shall be 
settled by the selling brokers, whose decision shall 
be final.’’ On the arrival of tire wool, it turned 
out not about similar to sample, and the brokers 
awarded that the vendee should take it with a 
certain abatement Held, that as the contract 
was for the sale of specific goods, the guarantee 
was not a condition, but only a warranty, and 
that the buyer could not reject the wool on 
account of its inferiority. Heyworth v. HutcMn- 
36 L. J., Q. B. 270 ; L. B. *2 Q. B. 47, " 


Goods Eetnrned to and Used by Seller.]— 
In an action for a breach of a warranty of a 
horse, the buyer failed to prove a warranty at 
the time of sale; and it appeared that he had 
returned the horse to the sellei*, who stated tliat he 
would keep it without prejudice, but afterwards 
used and offered to sell it to a third person ; — 
Held, that by so doing he rescinded the original 
contract of sale; and the juiy having found a 
verdict for the buyer for the sum paid for the 
horse, the court refused to disturb it. Lonq v. 
Preston, 2 M. & P. 262 ; 7 L. J. (o.s.) C. P. 14. 

Not Bound to Return Rejected Goods.] — When 
goods sold by sample are, when delivered, found 
to be not equal to sample, the purchaser has a 
right to reject them, and it is sufficient if he 
gives the seller notice that he rejects them, and 
that the goods are at the sellers risk, and he is 
not bound to return them to the seller or to offer 
to do so, or to place them in neutral custody. 
Grimoldhy v. Wells, L. J., C. P. 203 ; L. R. 10 
C. P. 391 ; 32 L. T. 490 ; 23 W. R. 524. 

Where Goods kept.] — Semblc, that the pur- ^ 
chaser of a specific chattel, under warranty, 
having once accepted it, can in no instance 
return the chattel, or resist an action for the 
price, on the ground of breach of warranty, 
unless in case of fraud, or express agreement, 
authorising the return or consent of the vendor. 
But where the contract is executory only, -when 
the chattel is received, as •v\diere goods are ordered 
of a manufacturer, anrl he contracts to supply 
them of a certain quality, or fit for a certain 
purpose, the vendee may rescind the contract, if 
the goods do not answer the warranty, provided 
he has not kept them longer than wuas necessary 
for the purpose of trial, or exercised the dommiori 
of owner over them, as by selling them. Street 
V. 2 B. & Ad. 456. 

Trial.]— If a party buys a specific cargo 

of goods, expected by a particular ship, and 
■which are warranted to be of a particular quality, 
he has a right, on the arrival of the ship, to 
inspect such cargo before it iS' delivered to him, 
in order to ascertain whether the warranty has 
been complied with ; and, if it has not, he may 
reject the cargo altogether. But if the cargo is 
once delivered to him, he has no right to return 
it, on the ground that it does not correspond 
wdth the warranty. Toiilmin v. Jledleu. 2 Gar. & 

K. 157. ■ 

A., as agent of B., sold a mare to C., and 
having no express authority from B. to warrant 
her, refused to do so, but, at the time of the sale, 
told G. that “ if the mare was not all right, she 
was not his.” 0. thereupon paid the price, which 
was received by B. The mare proved unsound. 

G. returned her to A., and sued B. in the county 
court for a return of the money. The judge left 
the following questions to the jury : first, was 
the mare sound or unsound at the time of the 
sale ? secondly, was there a ^warranty given by 

A. to G. ? thirdly, was the warranty given by the 
authority of B. ? and fourthly, when the mare 
was sent back to A., was she received by him for 

B, or for C.? The jury answered the first and 
third questions in the negative, and the second 
in the affirmative, and to the last, that the mare 
wa^ not received back by A, on B/s account. 
The judge : thereupon entered a vei'dict for B. 
The court, directed a new trial, on the ground' 
that the proper question to leave to the jury was, 



A persoii who has purchas^" ahorse warranted 
sound, soiling it again, and theh repurchasing it, 
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whether it ^Yas part of the contract that the 
i n are should he returned if she proved unsound. 
Foder v. Sniltli^ 18 G. B. 156. 

Goods used.] — vendee of goods who has used 
i fV sold a portion of them after he has discovered 
that they do not answer the contract, cannot re- 
jmcliate the contract and recover back the price. 
JIarmn* v. e?rove.s‘, 15 C. B. 667 ; 3 C. L, 11, 106 : 
24 L. J., G. P. 53 ; 3 W. E, 168. 

The plaintiff bought saffron of an inferior 
tpiality, and having kept it six months, and sold 
part, he then objected that the article was not 
saffron : — Held, in an action for a breach of 
warranty, that, from the length of time and in- 
ferior price given, it was such an article as the 
}daiiitiff intended to jjurchase. Fnmer v. 
Hooper. 1 Moore, 106 ; 10 E. E. 530. 

A party bought a ship under a representation 
tiiat she was copper-fastened. He ascertained 
in the course of a few days that she was not, 
but did not make any complaint to the seller till 
several months afterwards, when she had been 
on a voyage and returned : — Held, that this delay 
would not prevent his recovering in an action 
for the misrepresentation, provided the action 
was in other respects maintainable. Freeman 
V. Balter, 2 & M. 446 ; 5 Car. & P. 475 ; 5 B. 

A Ad. 707 ; 3 L. ^T., H. B. 17. 

Where A. agreed to sell to B. a quantity of 
])i*imc bacon which B. weighed and examined, 
and paid for by a bill at two months, but before 
the bill became due gave notice to A. that the 
bacon did not answer the contract :~Held, that 
ih could not give in evidence a custom that the 
buyer was bound to reject the contract, if at all, 
at the time of examining the goods. YeaU v. 
Fim, 2 Marsh. 141 ; 6 Taunt. 446 ; Holt, H. P. 

: 16 E. E. 653. 

A^ soap-boiler using barilla warranted of a 
particular quality, in eight successive boilings, 
without complaint, must pay the full price, 
JLphlns V. Ajplehf, 1 Stark. 477. 

Whei'e utensils to be used in trade have been 
contracted for and delivered at a stipulated 
price, it is a question for the jury whether the 
vendee, who complains that they are unfit for 
the purpose for which they were intended, bad 
used them further than was necessary, in order 
to give them a fair trial. And if not, the things 
being bulky, and after a reasonable trial, found 
unfit for such purpose, the vendor, upon notice, 
is bound to take them away ; but if the vendee 
retains them, without giving such notice, he is 
liable to pay for the value of the materials. 
OMl V. Smith, 1 Stark. 107 ; 18 B. E. 752. 

If one orders a certain machine, e.g. a thresh- 
ing-machine, which when sent to him turns 
out to be unfit for use, he should either return it 
immediately, or else give immediate notice to 
the vendor to fetch it away ; for if he keeps it 
a long time without doing either, he will be taken 
to have waived all objections to its goodness. 
Fash. V. Files, 3 Car, & P. 407. 

As soon as goods are discovered not to answer 
the order given, they should be. sent back, or 
notice given to the vendor to take them back, 
or an action cannot be maintained on the ground 
of unfitness of the article; FUlier v. Samuda, 

, 1 Camp. 190. 


the unsoundness, resist an action by such vendor 
for the price. But he may give the breach of 
warranty in evidence in reduction of damages. 
Street v. Blay, 2 B. A Ad. 456. 

In an action for the recovery of the price of a 
horse, it is no defence that the warranty was not 
true, if the buyer did not return him after being 
apprised of the defect, but rendered the horse 
less valuable by the application of medicines. 
The vendee's iWiedy is an action against the 
seller for a defect in the warranty. Curtis v. 

3 Esp. 82. 

Kecovery of Price by Seller on Breach.] — It 
will be a good defence to an action for the price 
of goods sold under a warranty that such goods 
were not of the same description as those 
warranted. Boulton v. Latthnore, 4 M. A By. 
208 ; 9 B. A G. 259 ; 7 L. J. (O.S.) K. B. 225. 

In an action on a bill given for the price of 
goods sold under a warranty, the breach of the 
wan-anty is an answer to the plaintiff's demand 
if the defendant has tendered back the goods, al- 
though the plaintiff did not accept them. Leiois 
V. Co.ujrare, 2 Taunt. 2. 

In an action for the value of goods ordered by 
the defendant from the plaintiff, but returned, 
it is incumbent on the plaintiff to prove that 
they were made agreeably to the order. Hayden 
V. Hay ward, 1 Camp. 180, 

Sale by Order of Court.] — In an action for the 
breach of warranty of a horse, an order may be 
made for the sale of a horse, as “ goods which 
for some just and sufficient reason, it may be 
desirable to have sold at once.” Bartholomew 
V. Freeumti, 3 C. P. I). 316 ; 38 L. T. 814 ; 26 W. 
E. 743. 

Where Deceit.] — Where the facts, as between 
buyer and seller, amount to a warranty, the buyer 
may maintai] i assumpsit on the contract, although 
the'^ facts amount to deceit on the part of the 
seller; and might support an action of deceit. 
Wood V, Smith, 5 M. A Ry. 124 ; 4 G. A P. 45 ; 1 
M. A M. 539 ; 8 L. J. (O.S.) K. B. 50. 

cl. Pleadings in Actions. 

i. Parties. . , , 

Different Owners.] — If two persons severally 
employ a dealer to sell their horses, and he seifs 
both to one purchaser at an entire price, and 
warrants them sound, the purchaser cannot 
divide the contract, and bring an action on the 
warranty against one of the sellers in respect of 
the unsoundness of his horse. Symonds v. Carr, 

1 Camp. 361. 

ii. Claims. 

Scienter.] — In an action for the breach of an 
express warranty of goods, tlie scienter need not 
be charged or proved. WilHamson v. Allison, 2 
East, 446. 

In an action for a breach of an express war- 
ranty that a horse was quiet, if the declaration 
alleges that the defendant well knew him to be 
unquiet, this is an unnecessary averment, and 
need not be proved. Cresimm v. Bostan, 2 Car. , 
&P, 540. 

But in an action for the deceit when there is 
no warranty, it is necessary both to allege and 
proy© a, scienter. ' T- 2 Hi# ■ ' . 
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A declaration on a warranty alleging that seed 
was good, which the defendant could warrant, 
is sufficient after verdict. Button v. Couder, 7 
Taunt. 405 ; 1 Moore. 109. 

The plaintiff hought of the defendant the 
househokl furniture, fixtures, utensils in trade, 
&c., of a public-house, as per inventory taken by 
W. W., for 262Z., upon a representation by the 
defendant that the receipts of the house 'were 
80^. per month, -wiiicli representation turned out 
to be false. The declaration alleged the agree- 
ment to be for the purchase of the goodwill, 
furniture, fixtures, ka. : — Held, that it substan- 
tially stated the true nature of the agreement. 
Cater V. Wood^ 19 C. B. (n.S.) 2<S6. 

Promise Stated in Part only.j — Where the 
whole consideration of a promise is truly stated, 
and also all such part of the promise itself, the 
breach of which is complained of, it is not neces- 
sary, to state in the declaration other parts of the 
promise, not qualifying or varying in any respect 
the parts so complained of as broken ; as where 
the plaintiff declared that, in consideration of his j 
re-delivery to the defendant of an unsound horse, I 
which he had before then sold to the plaintiff, ' 
the defendant promised to deliver to him another | 
horse in lieu, which should be worth 80Z., and be ; 
a young horse, and then alleged a breach in both i 
those respects : — Held, sufficient, though the 
proof was not only of a promise that the second 
horse should be '^vorth 80^, (which it was not), 
and be a young horse, but also of a warranty that 
it was sound, and had never been in harness. 
Miles V. Sheivard, 8 East, 7. 

Statement of Consideration for Promise.] — 

declaration stated that heretofore, to wit, on the 
29th of September, 1840, in consideration that 
the plaintiff at the request of the defendant had 
bought of the defendant a horse for 30^., he pro- 
mised the plaintiff that the horse was sound and 
free from vice : — Held, in arrest of judgment, that 
the promise appeared to have been made in 
respect of a precedent executed consideration ; 
that it must be taken to have been an express 
promise, but that no express promise on such a 
consideration, though executecl at request, could 
extend beyond the promise which the la-vv would 
imply while the consideration \vas executory; 
that at the time of sale the only implied promise 
was to deliver the horse on request, and that 
after the sale, therefore, there was no considera- 
tion for the subsequent express promise of "war- 
ranty. Mosearla v. Thomas, 2 G-. & D. 508 ; 3 
Q. B. 234 ; 11 L, J., Q. B. 214 ; fi Jur. 929. 

A declaration alleged, that, in consideration 
that the plaintiff would buy of the defendant a 
horse, at a “certain price or sura, to wit, the sum 
of 56/. 16,S'.,’^ he promised that the horse was 
sound. Breach, that he was unsound. At the 
trial, it was proved that the plaintiff, who -was a 
tailor, agreed to give for the horse 55/. and a new 
pair of breeches, value 1/. 16 a\ : — Held, no 
variance. SaMtf v. Williin^ 11 M. &: W. 622 ; I 
1). & L, 281 ; 12 L. J., Ex. 381 ; 7 Jur. 704. 

Proof that the defendant agreed to sell his 
horse, warranted sound, to the plaintiff for 
31 10*s‘,, and at the Same time agreed that if the 
plaintiff would take the house at that value, he, 
the defendant, would buy another horse of the 
plaintiff’s brother for 14/, 4^v.,and that the differ- 
ence only should be paid to the defendant, will 
sixpport a count charging only, that, in considera* 
tioh that the plaintiff would buy of the defen- , 


dant a horse for 31/. 10,'?., the defendant pro- 
mised that it was sound, and that in fact the 
plaintiff did bu}^ the horse for that price, and did 
pay to the defendant the 31/. 10.v. Hands v. 
Burton, 9 East, 349. 

In an action for breach of a warranty of the 
soundness of the defendant's rnare, the plaintiff 
in his declaration alleged, that, in consideration 
that he would deliver a horse of his to tlie 
' defendant, and also pay him a certain sum in 
exchange for a mare of the defendant, the latter 
undertook that she was sound. In order to prove 
the warranty of the defendant’s mare, the plain- 
tiff produced a receipt written by the defendant, 
and given on the payment of the money, in 
which it was stated that both the horse and 
mare were warranted sound : — Held, that the 
declaration could not be sup})orted, as it did not 
set out the whole of the consideration, the 
plaintiff not having alleged that he had warranted 
his horse to be sound. Cross v. Bartlett, 3 M. A 
P. 537 ; 8 L. J, (O.S.) C. P. 22. 

Variance by Conditional Promise.] — In an 
action on a warranty of a horse, the considera- 
tion stated for the warranty was, that the plain- 
tiff would purchase the horse for 63/. ; but the 
consideration, as proved, was, that the piaintifif 
would give that sum, and, if the horse was lucky, 
would give the defendant 5/. more, or the buying 
of another home : — Held, no variance, the con- 
ditional promise omitted in the declaration being 
too vague to be legally enforced, and not amount- 
ing in point of law to a promise. Gu thing v, 
Lyirn, 2 B. & Ad. 232. 

A plaintiff purchased a horse for 55/., the de- 
fendant warranting him sound, and agreeing to 
give 1 /. back if the horse did not bring the pfaiii- 
tiff 4/. or 5/. The averment in the declaration 
was, that, in consideration that the plaintiff 
would buy of the defendant a horse for a certain 
price, to wit, 55/., the defendant undertook the 
horse was sound : — Held, a variance. Bhftli v, 
Bam.pton,^ Bing. 472 : 11 Moore, 387 ; 4’L. J. 
(O.S.) C. P. 157. 

See further, ante, col. 397. 

liability for Diseased Animals.] — A declara- 
tion alleged that the defendant was possessed of 
a horse, and knowing it to be afflicted with 
glanders, caused it to be sold by auction at a 
horse repositoiy, and the plaintiff, believing it to 
be in a healthy state, became the purchaser, and 
paid a large sura for it. and by reason of its 
diseased state the horse was utterly worthless to 
the plaintiff, and he paid a veterinary surgeon for 
examining it ; and in consequence of the horse 
being put into the plaintiff’s stable, wiierein 
another horse of his -w^as, that horse became’ 
infected and died of the disease, and the plain- 
tiff was obliged to pay money in endeavouring to 
cure it : — Held, that the declaration disclosed im 
cause of action. THU v. Balls, 2 H. & X. 299 : 
27 L. J., Ex. 45 ; 3 Jur. (n.S.) 592 ; 5 W. E. 740. 

The mere fact of selling a glandered horse 
is not an illegal act, either at common law or 
under 16 &: 17 Yict c. 62. J/a 

A horse repository is not necessarily a “ public 
and open place * ’ within s. 1 of the statute. Ih. 

To bring a horse infected with glanders into a 
public place to the danger of infecting the 
people is a misdemeanour at common law'. Meg, 
v. Jlemmi, Pears, C. C. 24. 

, ',:^Aa’ indictment -that the defendant knew that a 
mare which he brought into a fair was glandered : 
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sion. and did not mention me snoject to ins 
father till he had obtained it ; his father then 
had possession of the receipt for a very short 
time, after which it was sent to il\iwnej Held, 
that this fact did not vary Die case, so as to let 
in the parol testimony. v. O,^horne. 2 Car. 

cC P. 74 ; R. & M. 2‘)U. 

Where representations, which may amount to 
a warranty, are contained in letters which con- 
stitute a contract of sale, evidence is admissible 
of the surrounding circumstances for the purpose 
of showing that no warranty was contemplated 
by the parties. St uric v. Baih/^ 1 H. &: C. 405 ; 
ai L. J., Ex. 488 ; 10 W, R. 720. 

On a sale of goods, a sale-note having been 
given, with a certain description relied on as a 
warranty, evidence is not admissible to show 
that they were to be bought as they were. 
Sell weir v. Thorne, 3 E. & F. 248. 

Sufficiency.] — In an action by a farmer against 
a chemist for vending a sheep-wash, which killed 
ids sheep, the evidence being that it was used 
according to the chemist’s directions, and that 
the sheep died from the absorption of arsenic 
contained in it, although it was also shown that 
the same mixture had been sold by the chemist 
for many v^ears, and used with impunity, the 
jury was directed that they might find for the 
plaintiff upon this evidence. Blaeli v. 

1 F. & F. 595. 


pleaded that he did not promise as alleged. The 
evidence was, that he had said that the horse 
was quiet and' sound in all respects Held, first, 
that the proof satisfied the allegation ; and, 
secondly, that he could not under the plea give 
any evidence tending to show’ that the horse was 
not unsound. Smith v. Jhzrso/is, 8 Car. & P, 199. 


e. Evidence. 

Parol.] — The defendant gave a verbal 
warranty of a horse, which the plain tifi: there- 
upon bought and paid for, and the defendant 
then gave him the following memorandum 

Bought of <3r. P. a horse for the sum of 71. 2s. i\d. 

Cr. P.” : — Held, that parol evidence might, not- 
withstanding. be given of the warranty, Allen 
V. Pink, 4 M:'&: W\ 140 ; 1 H. & H. 207 ; 7 L. J., 

Ex. 206. 

In an action for a breach of warranty on the 
sale of goods upon a written contract, parol 
evidence is not admissible to show that the 
seller’s agent, at the time of the sale, represented 
the goods to be of a particular quality. ITarnor 
V. Groi'es, 15 C. B. 667: 3 0. L. R. 306 ; 24 
L. J., C. P. 53 ; 3 W. R. 168. 

In an action for false representations on the 
sale of a ship, whereby she was classed lower in 
Lloyd’s books than she would have been had she 
been built of the materials described : — Held, 
that, although the sale took place under a 
written contract, setting forth the build, and 
dimensions of the vessel (but omitting all mention 
of the materials), the plaintiff was at liberty to 
give in evidence verbal statements and declara- 
tions made by the defendant touching the ship, 
pending the negotiations for the purchase, and 
before the written contract was entered into, 
amounting to a warranty that her frame was of 
a particular description of timber. Wright v. 

Croolm, 2 Bcott (n.B.) 685. 

A horse was sold under a written warranty, 
contained in a receipt for the purchase money, 
which was given to the buyer’s servant; the 
son of the seller (who was proved to have been Held, that the evidence of the mercantile men 
present when the bargain was made, and to was properly received. Powell v, Horton, 2 
have acted at other times in. his father’s busi- Hodges, 12 ; 2 Hing. (N.c.) 668 ; 3 Scott, 110 ; 

' ness, but never to have sold a horse by him- 5 L. J., C. P. 204, 

self), got the receipt back from the servant by Where timber was sold, warranted “ sound/" 
a fraudulent representation in an action and an issue was taken as to whether it was 

on the warranty against /the ; father^ ' that, sound or not, evidence was allowed to be given, 

-uhiier such circumstances, ' evidence of with a view of showing that in the timber 

' ihf ;J*5sontents could not.be.-'^v^/'&a^i'that the trade the word *®sobncr" had a technical -and 

'eonvmtional meaning.- . 

called, proTed Oar. & P,-,810, i ■ i.t. 


Invoice.] — The descrip ti 
goods is sullicient proof of 
should be of that particula 
V. Wain, 1 Stark. 504 : IS 


Receipt — Stamp.] — A recei}) 
horse containing a warranty 
be read in evidence to prove tl 
out an agreement stamp. S 
Camp. 407 ; HR. R. 754, 

Custom.] — A contract was i 
of a quantity of Bcott k Co. 
it appeared by the evident 
men that Bcott k Co. were i 
pare and manufacture pork of 
which insured it a pi'emiuni 
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Rules — Of Auction Mart.] — The court, will 
take into consideration the rules of an auction 
mart in an action for breach of warranty ; but* 
where the sale was by private contract those 
rules cannot prevail. Tnnunons v. Gammell^ 
IT) L, T. 191. See Smart v. 8 M. W. 

723 : 1 1). (x.S.) 60 ; 10 L. J., Ex. 1:70. 

tVhat constitutes a }niblic sale at a horse re- 
positOiT determined. Ih. 

Of Horse Repository — Hotice of.] — 

'(Certain rules were posted up at a repository foi* 
liorses, regulating sales by private contract 
there : — Held, that parties contracting at the 
3‘epository having notice of the rules, impliedly 
adopted the terms of the rules. Bijimter v. 
Jliohardsofi, S X. .k 2L 748 ; 1 A. E. 50S ; 3 i 
L. J., Iv. B. 164. ! 

A plaintiff bought a horse, ’warranted sound, i 
by private contract, at a repository. At the time 
of sale there was a board fixed to the wall of 
the repository, having certain rules painted upon 
it, one of which was, that a warranty of soundness 
there given should remain in force till noon of 
the day following, when the sale should become 
complete, and the seller’s responsibility termi- 
nate, unless a notice and a surgeon’s certificate 
of unsoundiiess were given in the meantime. The 
rules were not pjarticularly referred to at the 
time of this sale and warranty. The horse proved 
unsound, but no complaint was made till after 
twelve on the following day. The nnsoundness 
was of a nature likely not to be immediately dis- 
covered : some evidence was given to show that 
the defendant knew of it : and the horse was 
■shown at the sale under cirenmstances favour- 
able for concealing it. After a verdict for the 
plaintiff : — Held, that there was siifiicient proof 
of the plaintiff having had notice of the rules at the 
t ime of the sale to render them binding on him. 

Pleld. also, that the rule in question was such 
as a seller might reasonably impose, and tliatthe 
facts did not show such fraud or artifice in him 
as would render the condition inoperative. Ih. 

Proof of UnsoundneBS of which Seller had 
no Rotice— Hew Trial.] — In an action on a 
warranty of a horse, it is no ground for a new 
trial that the defendant was "taken by surprise 
by the proof of a particular kind of unsoundness, . 
■of which he had no previous notice. Atterhurif 
T. Fainiuinor., 1 L. J. (o.S.)O. P. 63. 

f, Damagres. 

Diseased Cattle.] — The defendant sold a cow 
to the plaintiff, a fanner, with a warranty that 
she was free from foot-and-mouth disease. The 
plaintiff placed the cow (which had the disease) 
with other cows, and some of these became in- 
fected with the disease, and died, as also did the 
-cow in question : — Held, that the defendant was 
liable in damages for the entire loss, if %vhen he 
sold the cow he knew that the plaintiff was a 
farmer and that he would or probably might 
place the infected cow with others. Smith v. 
Green. 45 L. J., 0. P. 28 ; 1 C. P. D. 92 ; 33 
, E,T. 572; 24: W.R. 142. , ' 

The defen<lant, who was a cattle dealer and a 
butcher, knowing that a cow which he had 
recently bought -was a foreign cow, and that she, 
was suffering from an infectious disease, but not 
knowing that the disease was the cattle plague, 
from which she died shortly afterwards, sold her 
to the plaintiff, a farmer, warranting her to- be., 
-found, aiid falsely representing that she was ’ an- 


English cow which had come from his father’s 
farm, and that she "was free from disease. The 
plaintiff having placed her in a cowhouse with 
five of his other cows, they became infected by 
the cattle plague, from which the cow, which, he 
had bought, was in fact suffering, and died 
Held, in an action, containing counts on the 
warranty and for the false representation, first, 
that under the latter count, as well the value of 
i the five cows, as that of the cow which the 
; plaintiff had bought, was recoverable, his loss 
i in. respect of both those grounds o.f damage 
' being the direct and iiatinal result of the de- 
I fendant’s rG})resentatioii. Jlidlett v. Jila.'ton, 1 
I H. & K. 779 ; 35 L. J., C. P. 209 ; L. R. 1 C. P. 

' 559 ; 12 Jur. (X.s.) 547 : 14 L. T, 558 ; 14 W. E. 
898. But see IVard v. Ifidjhs, ante, col. 493. 

Sale of Picture. — Sub-sale,] — A. sold a picture 
to B., warranting it a Claude ; B. sold it to J., 
and warranted it a Claude to him. The picture 
was not a Claude, and J. brought an action 
against B. on the warranty. B. defended the 
action, and J. recovered damages and costs 
against him. B. then brought an action against 
A. upon the first wariuntj’' : — .Pleld, that B. was 
in that action entitled to recover against A. the 
amount of the damages and costs that B. had 
paid to J., and also the costs incurred by B, in 
defending the first action ; but that, if the jury 
should be of opinion that the sale from P». to J. 
was not a real sale of the picture in the ordinary 
course of busine.ss, but merely a colourable sale, 
on the usurious discount of a bill, they ought to 
disallow these sums. Penmll v. Woodlmrn.^ 7 
Car. & P.117. 

Sale of Seed.] — On a sale of seed potatoes, the 
potatoes were of an inferior quality to that war- 
ranted : — Held, that the purchaser was entitled 
to the difference in value, between the crop 
actually produced and the crop that would have 
been produced if the warranty had been complie(.l 
with, if it were a reasonable thing for tlie pur- 
chaser to plant the seed 'without examination. 
IVaf/staffY. Shortltorn Bairn Co., 1 Cab. k E. 324. 

Evidence of Claims by Sub-purchasers — Ad- 
missibility.] — In an action brought by a pur- 
chaser on a breach of warrant}’" on a sale of 
goods, evidence given by sub-purchasers who had 
bought portions of the goods with a similar 
warranty, that they had made claims against the 
purchaser for breach of warranty is admissible 
as the natural and probable result of the breach 
of the original conti'act, and notwithstanding 
that none of the claims have been satisfied. 
Randall v. Ra2?er, El. Bl. ck El. 84 : 27 L, J., 
Q. B. 266 ; 4 Jur. (x.S.) 662 ; 6 W. R. 445. 

Keep of Horse.] — In an action for the breach 
of a warranty of soundness of a horse, the de- 
fendant having refused to take back the horse, 
the plaintiff is entitled to recover for the, keep 
for such time only as would be required to re- 
sell the horse to the best advantage. APKanm 
V. Ilanooeli, E. & M. 436. 

If a person has bought a horse with a war- 
ranty, which has been broken, and he tenders the 
horse, back to the seller, who refuses to receive it, 
the buyer is entitled to keep tire horse for a 
reasonable time till he can fairly sell it, and may 
recover against the seller for keeping the horse 
during that time* Milk v. Ohhimek, 7 Car, k P. 
1690. Andsj^ Clare v. Maymrd. and CJu*$ternmi 
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How Calculated,] — The damages for breach yet the question, of such liability will depeiai 
of warranty may be the whole value the plain- upon the opinion of the jury, on tbe wliolc ease, 
tiif would have received had the defendant as to the breach of the original warranty, IlenJi^a 
performed his contract. BrUlye v. JFaiu, 1 v. Woodcoch, 1 F. cS: F. oH2, ^ c 

Btark. 504 ; IS R. R. 815. xi declaiution on the bi-each of a warranty or 

Tn an action for breach of a contract, by a horse, alleged, way of special damage, that 
delivering goods of a quality inferior to those the plaintiif had resold the horse at an advanceil. 
contracted for, the proper measure of damages price; that the horse had been rctunied to him. 
is the difference between the value of goods of and that he had lost all the profit whicli he wouhl 
thc quality contracted for, at the time of the have derived troni the resale -.Hekl, that the 
delivery, and the value of the goods then actually plaintiff could not recover the dilfercnce between 
delivered, or their value as ascertained by a the two prices, it not being averj’ed that the- 
resale within a reasonable time ; and the fact of increased value of the horse was owing t<» an\ 
the goods having been previously paid for, cannot outlay by him since it had been in his possession., 
be taken into consideration in estimating the Clares. Maynard, 1 N. &: P. 701 : 6 A, E.olO : 
damages. v. AhWe, 3 C. B. (N.S.^ 27 1 W. W. & H. 274 ; 7 Car. k P. 741: 6 L. J., 

L. J.,"C. P. 27 ; 4 Jur. (N.s.) 93; 5 W. R. 884. K. B. 138. 

A., at Liverpool, entered into a contract with Held, at nisi prius, that A. could not recovei' 
B. for the purchase of a quantity of Manilla the expenses of obtaining _ a certificate of uii- 
liemp, to arrive from Singapore by certain ships, soundness from the Veterinary College, or of 
The ships arrived, and the hemp was delivered counsel’s opinion, but that he was entitled to be 
to A. and paid for : on examination of the bales paid the expenses of bringing the horse to 
it was found that they had been wetted through London (where he had brought it before the 
with salt water, and afterwards unpacked and resale), and of its keep. JZ?. 
dried, and then repacked and shipped at Singa- Where a horse warranted sound, turns out to 
pore. The hemp was not damaged to such an be unsound, and is, after notice to the selieiv 
extent as to make it lose its character of hemp ; resold by the purchaser, the latter may recover 
but it was not merchantable. B. did not know not only the difference of price between the first 
of the state in which the hemp had been shipped and second sales, but also for the keep of the 
at Singapore, A. sold the hemp by auction as horse for a reasonable time. Chestennan w 
“ Manilla hemp wdth all faults,” and it realised Zamh, 4 N. & M. 195 ; 2 A. & E. 129. 

75 per cent, of the price which similar hemp But the question, whether the horse has been 
would have fetched if undamaged : — Held, that kept an unreasonable time before the resale, is a 
there w^as an implied warranty, on the part of question for the jury ; and if the seller rests his 
B., to supply Manilla hemp of the particular defence on the soundness of the horse, and does 
quality of which the bales consisted in a mer- not request the judge to put the question of time- 
chantable condition; and that A. was entitled, to the jury, the court will not, upon a motion 
as damages, to the difference between what the for a new trial, look into the evidence upon this, 
hemp was worth when it arrived and what the point. Ih. 

same hemp would have realised had it been A. sold and warranted a horse to B., which B.. 
shipped in a state in which it ought to have a few days afterwards, sold to C. The horse 
been shipped, Jones v. Just, 37 L. J., Q. B. 89 ; proved unsound, and G. recovered the price from 
L. E. 3 Q. B. 197 ; 18 L. T. 208 ; 16, W. R. B., in an action of which A. had notice : — Held,. 
643, that B. was entitled to recover from A., not only 

Upon the breach of the warranty of a horse, the price of the horse, but the costs of the action 
if the horse is returned, the measure of damages by C. Leitvs v. Peat. 2 Marsh, 431. S. V., nom, 
is the price paid for him: if the horse is not Lewis Pealie. 7 Taunt. 153; 17 K. R. 475^ 
returned, the measure of damages is the difference See also Greens, 2 Marsh. 485 ; 17 

between his real value and the price given ; if R, R. 529. 

the horse is not tendered to the seller, the A plaintiff purchased a horse of the defcndaii t.. 
purchaser can recover no damages for the with a warranty of soundness, and sold it with a 
expense of his keep. Casiocll v, Coare, 1 like warranty to S. ; some months afterwards S* 
Taunt. 566 ; 2 Camp. 82 ; 10 R. R. 606 ; HR. E. returned the horse, finding it to have been 
668. unsound at the time of the sale ; tlie plaintiff 

declining to take it back. S. brought an action 

On Sub-sale.] — If one merchant sells the warranty; the plaintiff gave the defemiant 

goods to another, w'ho he knows buys them in notice that the horse was returned to him as 
order to sell again, the first is liable for all the unsound, and an action brought ; the defendant 
ordinary natural consequences of selling an disregarding this notice, the plaintiff <lefeiKled 
inferior article, if, upon the second merchant the action brought against him by 8.. and failetl.. 
disposing of the article to his customers, it turns In an action against the defendant on hi'^ 
out to be of bad quality. Therefore, w^here A. warranty, the jury finding tliat the plaintiff 
sells manure to B., who sells it again to various might, by a reasonable examination of rhe horse., 
customers, by one of whom it is discovered to be have discovered that it was unsound at the time 
bad, but not complained of by the others up to he sold it to 8. Held, that the plaintiff was 
the time of the trial, the projper measure of not entitled to recover as s]>ecial <lamage the 
damage, in an action by B. against A. for the costs incurred by him in the (icfence of tiie 
breach of A.’s contract, is the difference between former action, such defence being, umloi* the 
the real value of the bad manure and the price circumstances,- rash and improvident. Wrighfvf^ 
at which it was sold to B, BmgU v. Bare, 7 v. CJiamherlahi, 7 Scott, 598 ; 2 Am. 28 : 2 Jur, 
"07^. Cm.) 145; 29 t. M 143; 6 Jur, 328, A 

“(to) .679 ; I L. T- 38. 

a vendor of a commo^ltyf has pur- Breach of Warranty of Authority.] 

with A .wartanty-y Jbe- may plaintiff being in the occupation of a hou^e auff. 

yonder, shop, as asslghee of a term which wnuld 
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on tlie 25tli of March. 1867. at a rent o£ 65/. a 
year, the defendant (who had for several years 
acted as agent for the freeholder, in the receipt 
of the rents of the property), on the 16th of 
iJ^oveniher, 3866, agreed in writing, “on behalf 
of his brother” (tlie freeholder), to grant the 
plaintiff, at the expiration of the existing term, 
a renewed lease foi' twenty-one years at a rent 
of 70/. a year, and upon terms slightly varying 
from those of the former lease, the plaintiff con- 
tracting in the meantime to modernise the 
house by putting in a new shop-front at her own 
expense. The plaintiff put in a new shop-front 
at an expense of 50/,, and expended 10/. more in 
permanently improving the premises ; and on 
the 28th of June, 1865, she contracted with B. 
to sell him all her interest in the existing and 
future leases for a premium of 150/., B. taking 
the shop-fixtures and stock at a valuation. B. 
was let into possession under this agreement, 
and paid the premium. Neither tlic defendant 
nor his brother had notice of this agreement. 
The defendant had no authority from his brother 
to make the agreement of November, 1866 : and 
the latter refused to ratify it. The plaintiff!, who 
had no notice of the defendant's want of 
authority to make the agreement, thereupon (in 
conjunction with B.) filecl in equity a bill against 
the defendant’s brother for a specific perform- 
ance. The brother in his answer denied all 
knowledge of the agreement ; and the defen- 
dant, when before the examiner, swore that he 
was not authorised by him to enter into it : the 
plaintift”s bill was consequently dismissed with 
costs, which were paid by her. B., who had been 
turned out of possession, brought an action 
against the plaintiff upon her contract with him, 
and on a reference recovered damages to the 
amount of 280/., which was made up as follows : 
— 205/. assessed bj- the arbitrator as the value of 
the lease ; 22/. 10.?. for the loss incurred by B, on 
the resale of fixtures which he had brought upon 
the premises ; 35/. for loss of business by 
removal ; 17/. 10.s*. for solicitor’s charges. These 
damages, together with the costs of the action 
and reference, were paid bj'the plaintiff : — Held, 
that the plaintiff was entitled to recover against 
the defendant all the costs paid and incurred by 
her in the chancery suit, and also the value of 
the lease which she had lost through the non- 
performance of the agreement of November, 
1863 (assumed to be 205^) ; but not the damages 
and costs which arose out of her agreement for 
the resale of the lease to B., these not necessarily 
or naturally resulting from the wrongful act of 
the defendant, and consequently being too 
remote. Sj^eddinff v. KevelL 38 L. J., C. P. 133 ; 
L. E. 4 C. P. 212.' 

See Damages foe Beeach of CoisTeact, 
post, cols. 578 et seq. 

E. PEEFOEMANCE OF CONTEACT. 

1. Time of Delivery. 

Hour.] — A tender of goods to the purchaser 
himself at bis warehouse, at an hour wdiicli 
leaves time enough for completing the delivery 
before twelve o’clock at night, is sufficient. | 
StartKp V. MaediHiald^ 6 Man. k G. 593 ; 7 Bcoti 
'(K-.R.) 269 ; 12 L, J., Ex. 477— Ex, Cli. ’ ' ' ' 

Secus, if, by reason of the lateness of the hour, 
the purchaser has left his warehouse before the 
arrival of the goods. Z/>. 

A party who.., undertakes to deliver goo^' 


wities and Sale hy Samyle, 

within a given time performs his j|)art of tiie^ 
contract if he delivers the goods witiuu, that 
time ; the only effect of his delaying trie 
delivery to a late hour at night is, to expose 
him to the risk of not beinsr able to deliver at 
all. Ib, 

Goods to he Delivered by Instalments — Failure* 
as to one Instalment.] — The defendant in 
October, 1879, sold to the plaintiff', aiul th.e 
plaintiff bought of tlie defendant, 2,000 tons of 
pig-iron at 42.s*. a ton, to be delivered to tlie 
plaintiff free on boanl at the maker’s wharf, at 
Middlesborougli, “in November, 1879, or equally 
over November, December, and January next, at 
6r/. per ton extra.” The [Jaintiff failed to take 
delivery of any of the iron in November, bur 
claimed to have delivery of one-third of the iroa 
in December and one-third in January. The- 
tlefendant refused to deliver these two-thirds, 
and gave notice that he considered that the con- 
tract was cancelled by the plaintiff’s breach to 
take any iron in November : — Held, in an action 
by the plaintiff for damages, in res})ect of the 
defendaut’s refusal (Brett, L.J., dissenting),, 
that by the plaintiff’s failure to take one-thiixf of 
the iron in November, the defendant was justi- 
fied in refusing to deliver the other two-thirds- 
afterwards. The decision in Iloare v. Ilmnle (5 
H. & N. 19) held to be right by Bramwell and 
Baggallav, L.JJ., and wrong by Brett. L.th 
flmcli Muller, 50 L, J.. Q. B. 529 ; 7 Q. B. D. 
92 ; 45 L. T. 202 ; 29 W. E, 830— C. A. 

A. bought of B. 667 tons of Swedish iron, the 
iron to be shipped from Sweden in the montlisof 
June and July, August and September, in about 
equal portions each month, at 15/. 10,y. per ton,. 
deLivered in London. The seller shipped only 21 
tons of iron in June, wdiich arri ved in London 
after the exx>iration of the month : — Held, that 
the buyer was not bound to accept the smaller 
quantity, or any subsequent quantity tendered, 
and that therefore a plea showing the non- 
payment of any larger quantity within the 
specified time, was an answer to an action for 
not accepting the iron, or any part of it. Iloare- 

V. Iten7ue, 5 H. iSc N. 19 : 29 L. J.. Ex. 73 ; 8- 

W. E. 80. 

The defendant agreed to supjily, during twelve 
months, the plaintiff’ with coals, to be accepted 
at the rate of not less than 500 tons a month. 
The plaintiff during the first month accepted 
only 158 tons. The defendant refused to sup] )ly 
the plaintiff with coal after the fii'st month : — 
Held, that the plaintiff might maintain an action, 
for the refusal of the defendant to supply coals 
after the first month. Smpson v. Crippin, 42. 
L. J., Q. B. 28 ; L. E. 8 Q. B. 14 ; 27 L. T. 546 
21 W. R. 141. 

Continuous Contract — Laches.] — An 

agreement is made between A., an iron com- 
pany, and B., the owner of an adjoining colliery,, 
for the supply of coals, to be raised and delivered, 
at the rate of 500 tons per week, A. also agree- 
ing to loose and drain the un worked coal in B.’s 
colliery ; — Held, that no interval in the perform- 
ance of this .agi’eement (which was continuous in 
its nature), should have been allowed ; and that 
A., after the lapse of eleven months between 
filing his bill and breach of the agreement, \\us- 
precluded from relief upon it : — Serable, that the 
court will not , decree specific performance of a 
contract for delivery of a chattel by instalments 
whei:e. mutual duties of a complicated nature are' 
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e parties. Mere vicinity and delivery was not a condition precedent to the 
itnation will not induce the right to claim the next delivciy ; that the 
ipecific performance of a con- respondents had not by postponing [>aynieur/ 
of goods. Observations upon undei* erroneous advice, acted so as to show an 
(3 Atk. 383). Pollard v. intention to repudiate the contract, or so as to 
& J, 4C2 ; 1 Jur. (N.S.) 3i2 ; 3 release the company from further performance. 

Steel acid Iron, Co. v. Xaijlor. 53 L. J., 
Q. B. 4:97 ; 9 App. Gas. 4:34 ; 51 L. T. 037 ; 32 
ent excusing further Delivery.] W. 11. 989 — H. L. (E.) 

jt for the sale of merchandise, a The defendants in October, 1870, contracted to 
I the goods was to be delivered sell to the plaintiffs 2,000 tons of irmi “ delivery 
months, payment to be by cash in monthly quantities [of 106| tons] over 1871, 
'ter delivery : — Held, that the or sooner if required ” ; payment by four months’ 
le contract was that the vendor acceptance from the lOtli of the month following 
ering in any month if the ptir- delivery. In January, 1871. 101 tons were de- 
to pay for the previous month's livered, but the plaintiffs did not then demand 
ers^ Ex, parte, Edward,% In re., the delivery of the balance of the monthly quan- 
Affirmed on appeal, 42 L. J., tity. In February, 1871, aild at several periods 
8 Ch. 289; 28 L. T. 325; 21 between that date and December, 1871, the plain- 
tiffs requested the defendants to forbear from 
on under the contract for ten delivery of more iron under tlie contract, and the 
•he lots but the tenth were paid defendants accordingly only made partial deli- 
1 of December, the last month, verics during the several months of 1871, up to 
meeting was held of the pur- and including November. In December the 
and he was then insolvent. On plaintiffs required delivery of the residue of the 
lors wrote that they refused to whole 2,0o0 tons. The defendants refused it, 
goods, giving no reasons. The and denied that they were liable to deliver any 
■ risen in value, and in January more iron under the contract, except what wa.s 
limed the difference in price on due on the monthly balance. The plaintiffs then 
5 In February he was adjudi- brought an action for non-delivery : — Hebhthat, 
>11 a declaration of insolvency, without deciding whether the defendants could 
e trustee for the difference on be required to cleliver in December at once the 
: on account of the refusal : — whole balance of the 2,000 tons, they remained 
ifusal was justified by the non- liable to deliver it at some reasonable time, and 
t. the case was strengthened by not having asked for such reasonable time, but 
purchaser could nut, at the time, having repudiated their liability, they had no de- 
nent. Ih. fence to tlie action. lyer.'^ v, Jlo,scdalc a-nd 

ts bought from the appellant FerryJull Iron Co.. 44 L. J,, Ex. 130 : L. 11. 10 
ms of steel of the company’s Ex. 195 ; 33 L. T. 56 ; 23 W. 11. 871 — Ex. Oh. 


February, shortly before payment for these contract. In January, 1872, the vendor filed a 
•deliveries became due, a petition was presented petition for liquidation by arrangement. At 
to wind up the company. The respondents, that time a considerable quantity of iron re- 
b<nui fide, under the erroneous advice of their ina-ined to be delivered, and the market price of 
solicitor that they could not, without leave of iron had risen very much. It a])peared that in 
the court, safely pay pending the petition, some cases the company liad bought iron in the 
objected to make the payments then due unless market to supjjy the deficiency hi the monthly 
the company obtained the sanction of the court, deliveries. It did not appear that any actual 
which they asked the company to obtain. On request had been made by the vejidor* for tlie 
the 10th February the company informed the postponement of the deliveries Held, that the 
respondents that they should consider the refusal company could prove in the liquidation only for 
to pay as a breach of contract, releasing the the differences between the contract pric<i of the 
.company from any further obligations. On the iron and the market prices of the <lays when the 
15th February an order was made to wind up respective deficient deliveries were made. Llan- 
the company by the court. A correspondence mmlef Tin Plate Co.^ Ex parte, Fcaa-. In re., 
ensued between the respondents and the liqiii- L. K. 16 Eq. 145. 

4ator, in which the respondents claimed damages 

for failure to deliver the January instalment, Contract to deliver for Shipment during Two 
and a right to deduct those damages from any Months*] — Under a continct to deliver^inaize 
payments then due; and said that they always “for shipment in June and for] July, 1869, 
had been and still were ready to accept such sellers’ option ” : — Held, that the maize must bo 
<leliveries and make such payments as ought to on board so that the shipment might be com- 
be accepted and macle under the contract, plete in June and July, and that the" whole cai^go 
subject to the right of set-off* ,The liquidator need not actually be put on board in those 
made no further deliveries, and brought an months. Alexander v. Tanderzee, L. R. 7 C. P. 
action in the name of the company for the price 530 ; 20 W. E. 871 — Ex. Ch. 

' counter- Two contracts, each for the sale of HOO tohs of 

rice, were made in London*' The first contract 
/;.r^|i^d^ivery : — hon^ (which the second exactly followed) was for '300 

tons-t^of Madras rice, to be shipped at Madras, 
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■or coast, for this port, clnriiig the months of 
March April, 1874, per ‘ Kajah of CochinM* 
'J'he 600 tons tilled 8,200 bags. The vessel ar- 
rived at Madras in February, and on the 23rd of 
that month 1,780 bags were put on board, and 
■on the 24th of February a like number ; on the 
iiStli of Felu'uary 3.500 bags were ])ut on board, 
and bills of lading were given for those amounts 
on the days mentioned. A bill of lading for the 
remaining 1,080 bags was given on the 3rd of 
Marcli, but all, except tifty bags, had been put 
<.)n board before that da}^ In an action for refus- 
ing to accept the rice, the defence was that it 
had not been shipped <]uring the months of 
March April : — Held, that the contract had 
not been complied with ; that its woids must be 
<*onstrued in their plain and ordinary sense ; 
that evidence of any usage in the particular 
trade must, to affect their meaning, be very clear 
and consistent, and such evidence not having 
been given in this case, the vendors could not 
recover on the contract. Btnoes v. Shaml, 46 
L. J.. Q. B. 561 ; 2 App. Gas. 455 ; 36 L. T. 857 ; 
25 M' . R. 730— H. L. 

The defendant agreed to buy from the plaintiff 
a cjuantity of cotton, “ to he delivered at seller’s 
■option in August or September, 1864 ; payment 
within ten days from date of invoice,” The 
plaintiff afterwards gave notice to the defendant 
that the cotton was ready for delivery on a cer- 
tain day in August, and that the invoice would : 
be dated from that day : — Hek 1, that the plain- i 
tilf having exercised, his option, was bound to 
■tleliver the cotton in August, and tliat the non- 
■delivery in that month was a good equitable 
■defence to an action against the defendant for 
not accepting the cotton. Gath v. Lees, 3 H. & 
.'G. o58. : , , 

Express Stipulation.] — Where, by the 

terras of a contract for making steam-boilers, 
.and delivery, on approval by C., at the defen- 
d.arit’s works, when the plaintiff’s liability was 
to cease, it was expressly stipulated that the 
engines should be completed within two months : 
— Held, that time was of the essence of the con- 
tract, and that an action might be maintained 
for the non-delivery within that time. IFib^Ly- 
hnrst V. JJeeletj^ 2 C. B. 253. 

^ Sub-Gontract for Supply as soon as Pos- 

:sible — ETotice.] — The plaintiff contracted with 
J. to manufacture a pile-driving machine within 
two months. Shortly afterwards the defendant 
contracted with the plaintiff to make a portion 
■of that machine “as soon as possible.” The 
terms of the plaintiff”s contract with J. were 
known to the defendant. The defendant did 
not fulfil his contract with the plaintiff' until 
after the expiration of the time specified in the 
contract between the plaintiff and J., and J. re- 
fused to accept the machine : — Held, that the 
■contract between the plaintiff and the defendant 
was to be performed within a reasonable time, 
to be measured, not by the particular existing 
staff and appliances of the defendant’s business, 
but by the time in which a reasonably diligent 
manufacturer of the same class as the defen- 
dant would take in carrying out the contract. 
Mydm'idio Brnfimermi Co, v. 4 Q. B. D. 

€70; 27 W. R. 221— C. A. 

A iw. — ** Buxing mzt Two Months Gnstom.J, 
— A contract was entered into between the 


plaintiffs and the defendants, on the 17th June, 
1872, whereby the latter agreed to supply the 
former with a certain quantit^^ of puddled iron, 
“for immediate delivery, or say during the next 
two months.” The defendants did not deliver 
any iron in June or July, but on the 15Mi August 
they sent a small poi'ti on of iron to tlie {daintitfs, 
and on the 21st of the latter month the plain- 
tiffs, acting on the notion that under the contract 
the time for the delivery had expired on the 17tli 
of that month, wrote to the defemdants that as 
the time for delivery had e.xpired, they would 
receive no more iron, and the}^ afterwards com- 
menced the present action for breach of contract 
in not delivering the iron on or before the 17th 
August. At the trial the judge received evi- 
dence that in the iron trade a usage or custom 
prevails whereby the entire months of July and 
August would be included in the terms “during 
the next two months ” : — Held, that the evidence 
was properly admissible. JJissell v. Beard, 2S 
L. T. 740. 

During Four specified Months.] — A com- 
pany contracted to buy from the plaintiff from 
5,000 to 6,000 tons of iron ore, to be deli- 
vered at Cardiff* “ during the months of June, 
July, August, and September.” From .the cor- 
respondence between the parties w-hich led to 
the contract the plaintiff had arranged with 
correspondents at Carthagena for the supply and 
shipment of the ore. By the 28th of July, 4,623 
tons of ore were delivered to and accepted by 
the company, and on the 20th of July the “ Xero” 
arrived with 767 tons more, notice at the same 
time being given to the company of her readi- 
ness to discharge. There was considerable delay 
in discharging the “ Xero,” she having made an. 
exceptionally short voyage, and for her detention 
beyond the lay days, the plaintiff liad to pay 
demurrage to the extent of 150b, which he 
sought to recover from the company. The jury 
found that the tender was a reasonable one, but 
the company contended that the (piantity ought 
to have been distributed ratably over the four 
months, and that, not being bound to accept the 
“Xero’s” cargo till September, they Avore not 
liable to pay the demurrage sued for ;~Heid. that 
the contract gave the option to either party to 
deliver or to demand the amount contracted for ; 
and as no provision was made for exercising the 
option at any given time, whether in the first 
month or the last, the plaintiff could not tell, 
until the option Avas exercised, hoAv many tons 
should be delivered in any month ; also, that 
the circumstances showed that the parties could 
not have contemplated equal monthly quantities, 
Calamimis y . Boiolais Iron Co, J., Q. B. 
575.^ ■ 

Day of Month.] — The plaintiffs contracted 

to supply the defendants with goods, “ dellAmring 
on April 17th, complete 8th May.” The plain- 
tiffs made no delivery on the 17th, and the de- 
fendants on the following clay rescinded the 
contract, and refused subsequent tenders of the 
goods. The plaintiffs having brought an action 
for non-acceptance : — Held, that if on the true 
construction of the contract the plaintiff's AA'ere 
bound to commence the delivery on the 17th of 
April, the defendants were entitled to rescind 
for the failure to deliver on that day. Codding- 
ton V. PaVamlogo^ 36 L. J.^ Ex, 73 ; L. R. 2 Ex. 

^ m:) T. ' 58J : U 'W. R. ,, - ■■ 

, Delivery at lEtervals-r-Dayment— Gouts e ' of 
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0.,” the tender of which the arbiti*ator had 
decided to be invalid : — Held, that the defendants 
\vere bonnd to accept the cargo of the “M.,” and 
might be sued by the plaintiffs to recover any 
loss which the latter might have sustained by 
the refusal to accept it. JJornnomcn v. Free. 48 
L. J., Q. B. (>5 ; 4 Q. B. I). 500—0. A. 

Vendors, before the expiration of the time for 
the delivery of cotton, tendered marks of cotton 
that was not in accordance with the tei'ms of the 
■contract, and, on the vendee rejecting the same, 
they, before the expimtion of the time fixed for 
deli very, tendered marks of cotton that tvas in 
accordance with the contract : — Held, that they 
had not, by the first delivery, broken the contract 
so as to justify S. in refusing to accept the cotton 
subserjuently tendered. Tetley v. Shwnd^ 25 
L. T. 658 ; 20 W. E. 206. 

A buyer entered into two contracts, each of 
whicli was for the purchase thorn the seller of 
4,500 quarters of Eussian oats, more or less, 

shipment by steamer or steamers during Feb- 
ruary. Should ice at loading port prevent 
shipment within stipulated time, shipment to be 
made immediately after reopening of the navi- 
gation.” The seller sli ipped on board one steamer 
4,511 quarters to aaiswer the first contract, and 
1,139 quarters to answer in paiT the second con- 
tract. He also shipped on board another steamer 
a sufficient quantity of oats to complete the 
second contract. The shipment on the first 
steamer was made in time ; that on the second 
steamer was made too late -Held, that the 
buyer was bound to accept the 1,139 quarters in 
part fulfilment of tlie second contract, notwith- 
standing that the other shipment on account of 
that contract was made too late. Brandt v. 
Lawrence, 46 L. J., Q. B. 237 ; 1 Q. E. D, 344 ; 
24 W. E. 749— C. A. 

(joods sent to Depot.] — In an action on a con- 
tract to deliver pheasants on the 12th October, 
it is sufficient to support such action if they are 
■sent on that day to a coach-office, though they 
do not arrive till afterwards. Honeywood v. 
Stone, 1 Chit. 142 ; 23 E. E. 745. 

Seasonable Time.] — On a contract to deliver 
goods generaUy, the vendor must prove a readi- 
ness to deli%'er within a reasonable time. Muc^ 
do'iinld V. Longhottom, 1 F. & F. 538. 

Beadiness and Willingness.] — The plaintiff 
^leclared on a contract by the defendant to pur- 
chase iron of the plaintiff, alleging a promise by 
the defendant, that if the delivery of the iron 
■should not be inquired by the defendant on or 
before the 30th April, 1845, the iron was to be paid 
for by the defendant on the day and year afore- 
said ; and averring that the plaintiff Iiad always 
been ready and 'willing to deliver the iron in 
terms of the contract ; that the 30th April was 
past before action, but the defendant had not 
paid for the iron : — Held, that, under the aver- 
ment of readiness and willingness to deliver the 
iron, the plaintiff was not bound to show that 
any specific iron had been appropriated by him 
•for that purpose. JDwiloj} v. Grate, 2 Car..& K. 
'158. y 

Postponement of Delivery. ] — By a written 
■contract the plaintiff agreed to deliver, and the 
defendants to accept, a certain quantity of iron, 
of greater value than 10^., in the month of June. 


On the 2nd of June, and again in the middle of 
June, one of the defendants saw the plaintiff, and 
verbally requested him to allow the delivery of 
the iron to stand over, and the })laintiff verbjdly 
consented to his request. On the 1st of August 
the plaintiff pressed the defendants to take de- 
livery, and they, after some correspondence, wrote 
on the 9th of August asking for further time. 
The plaintiff again waited, but without result. 
On the 20th of October the piaintitf brought an 
action for non-acceptance of the goods in ac- 
cordance with tlie terms of the written con- 
tract. It was contended by the defendants 
that by reason of tlie arrangement to postpone 
delivery and acceptance made before any breach 
of the contract, the plaintiff could not recover 
upon the original contract, there never having 
been I'eadiness or willingness to deliver or any 
tender of delivery on the plaintiff’s part under 
such contract ; and tliat the plaintiff could not 
rel}!' on any new or substituted contract to ac- 
ce})t at a later date, such contract being verbal 
only : — field, that the true effect of what took 
place between tlie jiarties being that the plaintiff 
voluntarily withheld delivery at the request of 
the defendants, no new contract being substi- 
tuted for the original written contract, the 
plaintiff was entitled to maintain his action ; 
and that the damages must be estimated ac- 
cording to the market price of iron at a reason- 
able time after the last request of the defendants 
to withhold delivery. Hiehman v. Haynes, 44 
I L. J., C. P. 358 ; L.li. 10 C. P. 59S ; 32 L. T. 
873 ; 23 W. E. 872. 

On the 15th of June, 1874, the defendant 
bought of the plaintiffs 100 tons of pig iron, to 
be delivered "25 tons at, once, and 75 tons in 
July next.” By the end of July 75 tons in all 
had been delivered. There was no evidence of 
any request by him to the plaintiff's before the 
end of July to delay the delivery of the last 25 
tons ; but it was proved that in October he 
verbally requested the plaintiff’s manager to 
deliver them, in consequence of which they were 
forwarded in the course of the same month to 
the defendant, but he declined to receive them. 
In an action against the defendant for refusing 
to accept the 25 tons, he pleaded that the plain- 
tiffs were not read}'' and willing to deliver the 
iron according to the contract : — Held, that, in- 
asmuch as the vendors were not shov'n to have 
withheld the delivery of the 25 tons in conse- 
quence of a request by the vendee before the 
expiration of the agreed time, viz. in July, the 
action was not maintainable upon the original 
contract ; and that the subsequent conversation 
with the vendors’ manager could not be relied 
upon either as a new contract or as an arrange- 
ment for an altered time of delivery. PlerAm 
v. Boiomwf, 45 L. J., G. P. 695 ; 1 C. P. B. 220 ; 
35 L. T. 263. 

On the 27th of April, A., who sold flour on 
commission for the defendant, a miller, verbally 
contracted to sell to the plaintiff 150 sacks, at 
29.S*. per sack, no time being named for delivery. 
The defendant repudiated A. ’s authority on the 
ground that his instructions to him limited him 
to 30s. per sack. Disputes arose between the 
parties, and eventually on the 8th of June, the 
defendant agreed to deliver the flour, which he 
accordingly did, and sued for and recovered the 
price. The plaintiff afterwards commenced an 
action against the defendant in a county court 
to recover the difference between the contract 
price and the price at which he had been obliged 





Clauses entitling Vendor to suspend, or ex- the club, eutereci into a written agreement, 
cusing Mm from Deliveries.] — By agreement | signed by himself and the secretary, to supply 
between the plaintiii's and the defendants, the 100 tons, “ more or less,” to be delivered, at the 
plaintiffs, tviio were merchants at Bilbao, under- members' residences, and he delivered 127 tons 
took to supply the defendants at Workington, according to directions given by the secretary. 
Cumberland, with about 30,000 tons of Som- When the time for pajnnent arrived there was 
inorostro ore at the price of 25^*. ^d. per ton, only sufficient money in the hands of the trea- 
cost, freight and insarance, payment to be made surer, owing to the default of tJie secretary, tO" 
by cash '"on delivery of each shipment, “ Dc- satisfy a part of plaintiff's claim : that amount 
liveries to be made at the rate of from 800 to w'as paid to him, and he sued the defendant, a 
1,300 tons per month, provided we (plaintiffs) member of the club, for the residue : — Held, that 
are able to procure tonnage at or under the rate defendant was liable. Coclierell v. Anemivpfe, 2 
of Kit. (V7; per ton. No responsibility to attach C. B. (K".S.) 440: 28 L. J., C. P.194; 3 Jur. 
to us should we be i)revented from delivering all (x.s.) 844 ; 5 W. E. 033. 
or any portion of the ore, through an.y dangers 

and accidents of the mines, railway shoots, “About.”]— The plaintiffs agreed to pur- 

rivers, seas, and navigation of whatever nature chase of the defendants “ about 300 quarters, 
or kind, or through any circumstances beyond more or less,” of foreign rye, shipped on board 
our own control : — Held, first, that the plaintiffs the “ A. E.” at Hamburg, at a certain price, siib- 
were entitled to deliver quantities of the ore ject to the vessel’s safe arrival with the goods on 
which the}^ had previously withheld wiiile board, and being unsold at Hamburg. The 
freights w'ere above the limits, provided such ship brought 350 quarters, and the defendants 
deliveries were made within a reasonable time, refused to deliver any part unless the plaintiffs 
having regard to the contemplated duration of would accept the whole. The plaintiffs aban- 
the contract, the means wiiich the}^ had to make doned the contract and brought an action to re- 
up arrears, &:c. ; secondly, that they were not cover back a sum of money wffiich they had paiil 
entitled to deliver quantities wiiich they had for 300 quarters : — Held, by Lord Tenterdeii,. 
previously been prevented from delivering from C.J'., and Littledale, J., that, by the w^ords 
dangers and accidents of the mines, &;c., such -‘about” and ‘‘more or less,” the pa, rties could, 
quantities being as much struck out of the con- not be taken to have contemplated so large an 
tract as if they had been actually delivered. De excess as fifty over 300 quarters; by Parke, J.„ 
OlecKjd V. Wed CnmherUmd Iron and Steel Co., and Patteson, J., that at all events it lay on the 
48 L. J., Q. B, 753 ; 4 Q. B. D. 472 ; 41 L. T. defendants to show that such an excess aBovethe 
342 ; 27 W. E. 870. quantity named w-as in contemplation ; and it 

from the obscurity of the contract they w-ere 

2. Quaxtity axd Quality of Goods. ^aii^ v. 

Itglln, 2 B. & Ad. 100 ; 9 L. J. (o.s.) K. B. 145. 

“ Say About.”] — M., on behalf of the firm of 

M. & Co,, merchants in Quebec, of wiiich he was Custom of Trade — Evidence — ^Admissi* 

a member, entered Into the foUowing contract bility.]— The respondents agreed to supply t(^ 
— “E.M. sells, and Messrs. M. & Co. the appellants “ the whole of the steel requireti 
buyvaE spars manufactured by E. M., say by you,” for certain works then in course of con- 
about 600 red pine spars, averaging by culler’s struction. The contract was made subject ro 
measurement in Quebec sixteen inches, at the certain general terms and conditions, which con- 
sum of, &c., delivered free of charge in Quebec, tainecl the clause, “ The estimated quantity of 
The above spars will be out of the lot inanufac- steel we understand to be 30,000 tons mure or 
tured by B., the lengths of which, according to less ” : — Plekl, that the respondents were entitled 
his specification, I am satisfied with.” The lot to supply all the steel required in excess of tlie 
manufactured by B. w-as found to consist of 603 estimated quantity of 30,000 tons, and that the 
spars.of which only 496 averaged sixteen inches: contract w-as not qualified or affected by the 
— Held, that M. & Co. were bound to accept the clause stating that the estimated quantity was 
496 spars at the rate agreed on, the words “say “30,000 tons more or less”; and further, that 
about 600 red pine spars,” being words of expec- evidence of an alleged custom in the Glasonw 
tat ion and estimate only, and not amounting to steel trade, as to the interpretation of contracts 
awrarranty. AlOon^l h. containing such a clause, was not admissible, 

,203 ; 28 L. T. 713 ; 21 W. B. 609. Tanered y. Steel Vo. of Seotland. 15 App. Cas. 

• * . 125 ; 62 L. T. 738— H. L. (Sc.) ' y 

or e^f^bBshed for the ' 

their rule, “3,00^ tons, 10 per cent more m less*^— 
OpHonto.ship morebr less-'Tento bf-ipi of 
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writing K. brought from B. “ about 8,000 tons of 
wheat (10 per cent, more or less) to be shipped 
by- steamer ” from India, payment to lie made by 
cash in London within seven days from delivery 
of invoice in exchange for bill or bills of lading. 
In the contract there was the following clause : 
^‘Sellers have option of shipping less than the 
minimum quantity, in which case the price of 
the quantity short shipped of the medium quan- 
tity will be settled at the value of the <.lay of the 
appropriation. Sellers can _ also exceed the 
maximum quantity, in which case t]}e excess 
over the medium quantity will remain for their 
account." B. informed fC. that 8,800 tons had 
been shipped on the Bombay,'’ and that he ap- 
propriated 3,000 tons of tha.*t shipment to the 
conti’act with K., and he subsequently sent K. an 
invoice for 8,000 tons ex Bombay.” The bills 
of lading for the 3,SU0 tons were two for 1,750 
tons eacli and two for 250 tons each. K. offered 
to deliver to B. either all the bills of lading or 
two for 1,750 tons each, but B. refused to accept 
the tender or to pay any part of the price : — 
Held, that the buyers were entitled to delivery 
of a bill or bills of lading for the amount of 
wheat whicli they had bought, and were entitled 
to refuse a tender made by the sellers. KaUjldeij.^ 
Mfcctedj and Co. and Bryan. Durant^ and Co.^ 
In re, 70 L. T. 155 ; 7 Asp. M. C. 418~-C. A, 

‘^Say not Less.’’] — A declaration on the fol- 
lowing contract — “ J. S.sold to L. Sc Co. what he 
may pull, up to 6th January, say not ies.s than 
lOO' packs, of combing skin, at 7^d. per lb., de- 
livered in M., allowing three months’ interest for 
cash, in clean and dry condition. B. I)ec. 
12/18.” Averments, that J. S. was a puller 
or preparer for sale of combing skin, which is a 
kind of wool. Breach, that he did not deliver 
100 packs : — Held, that the words “say not less 
than 100 packs ” were not mere words of expec- 
tation, showing what the parties supposed the 
quantity would prove to be, but amounted to a 
contract to deliver at least that quantity, and 
that tlie breach was well assigned. Leevilng v. 
Snaith, 16 Q. B. 275 : 20 L. J., Q. B. 161 ; 15 
Jur. 988. 

Any less N'tim'ber that may Arrive.”] — B. con- 
tracted to buy of B. “115 bales containing 18,110 
(or any less number that may arrive) East India 
hides, shipped per ‘ Ontario,’ Calcutta to Ham- 
burg, and to be delivered in London, at \lhd. per 
lb. round, but the wrappers to be charged 8/7. iper 
lb.” The ship having been coinpelled by stress 
of weather to put back to Calcutta, eighteen of 
the bales were found to be damaged, and were 
sold. The remaining ninety-seven bales arrived, 
but the buyer refused to accept them : — Held, 
that the words “ or any less number that may 
arrive,” applied to the number of bales, and not 
merely to the number of hides, and consequently 
that the buyer, was liable for not accepting the 
ninety -seven bales. Beekh v. Page. 5 C. B. (K.s.) 
708 ; 28 L. J., C. P. 161 ; 5 jur. (KS.) 735. 
Affirmed, 7 0. B. (N.S.) 861 ; 28 L. J,, G. P. 311 ; 
5 Jur. (x.s.) 1105 ; 7 W. E, 588— Ex, Ch. 

Several Contracts— Amount arriving deliver- 
able.] — The plaintiffs, who expected to receive 
576 bales of cotton from, Madras, contracted to 
sell 202 bales thereof to C. : then 123 to the defen- 
dants ; then, again, 154 to the defendants ; and 
then ninety-seven, to G. By these contracts the 
buyers were to take what arrived deliverable^ 


Only 275 bales arrived deliverable. The plain- 
tiffs delivered sixty to G., thirty to G.,and tliirTv- 
three to the defendants under their first contract ; 
they then tendered the I’emainiiig 152 to the de- 
fendants, in fulfilment of their second contract,, 
which the defendants refused to acce}>t : — Held, 
that this second contract with tlie defendants' 
meant, that the plaintiff’s were to deliver and the 
defendants to accept the residue (up to 154) be- 
yond 123 ; and that though the plaintiffs IukE 
broken their first contract with tlie defeiidant,s_ 
they had fulfilled their second, and were entitled 
to succeed, Arhuthnot v. Strcchelsen, 35 L. J... 
C. P.805. 

“Cargo.”] — A. ordered of B. “a small cargo- 
(of lathwood) of about the following lengths. See., 
in all about sixty cubic fathoms,” a] id B. accepteti. 
the order, B,, not being able to jirocure a ^'essed 
of the exact size, chartered a vessel loaded with 
eighty-three fathoms. On the arrival of the 
vessel B.’s agent unloaded, measui’ed, and set 
apart timber to answer the order, and tendered 
A. a bill of lading for that quantity, and a draft 
for acceptance ; but he declined to accept on. the 
ground that the cargo was in excess of the order : 
—Held (per Kelly, C.B., and Cleasby, B., Mar- 
tin, B., dissentiente), that “ cargo ” meant a whole 
cargo, and not a parcel of a cargo, and that P>.. 
had not complied with the order so as to entitle 
him to maintain an action for non-acceptance of’ 
the cargo. Krewjer v. Blanch, 89 L. .J,. Ex. 160 : 
L. E. 5 Ex, 179 ;'28 L. T. 128 ; IS W. R. 813. 

The plaintiff sold to the defendant “a cargo 
of from 2,500 to 3,000 barrels (sellers option} 
American petroleum ... to be shi[)ped from. 
Hew York . . . and vessel to call for ordei’s off 
coast for any safe floating port in the 'United. 
Kingdom, or on the continent between Jlavrc 
ami Hamburg, both inclusive (buyer’s option).” 
The plaintiff chartered a vessel, on which were 
placed 3,000 barrels of })etroleum, and a hill of 
lading was signed making them deliverable tO' 
the plaintiff ; but as this quantity did not con- 
stitute a full cargo, 300 additional barrels were- 
placed on board, which were marked with a 
different mark, and for which a separate bill of' 
lading was signed. The plaintiff gave notice to- 
the defendant of the shipment of the 8,00i^ 
barrels, and as ready to order the vessel from its- 
port of call to any port of delivery within the 
contract, and there to deliver to the defendant 
the 3,000 barrels and to take the 300 barrels 
himself, or to deliver to the defendant at any 
such port 2,750 barrels as the mean between 
2,500 and 3,000, but the defendant refused to- 
accept either the 3,000 barrels or any other 
quantity. The plaintiff’ having brought an action 
for non-acceptance : — Held, that, on the true' 
construction of the contract, “ cargo ” meant the 
entire load of the vevssel which carried it ; that 
the defendant was therefore not bound to accept 
part of a cargo, and that the action -was not 
maintainable. Boi’roionian v. Brayton, 46 L, J., 
Ex. 273 ; 2 Ex. B. 15 ; 35 L. T. 727 ; 25 W. IL 
194— C. A. 

- — Absolute Contract.] — B. contracted to sell 
to S* “ about 600 tons nitrate of soda, in bags, of 
good merchaiffable quality,” to be ready for de- 
livery by a given day, at a certain price and 
upon certain terms and conditions. The con- 
tract then, proceeded : ‘‘ It is understood that the 
nitrate of soda is to form the full and complete- 
«gp';pf-the '^'Jphn- Bnilips,’ 345 tons register,. , 
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ing to the nieasixve that each quarter was to 
weigh 492 lbs. In an action for tlie ])rice : — 
Held, that inasmuch as, according to the con- 
' tract, tlie cargo was to be between the limits of 
; 1,800 and 2,200 quarters, and the cargo of which 
' the shipping dociimeiits were tendered was less 
than 1,8 ()0 quarters, the defendants xvere not 
liable. Tamvaeo y. Ltieas, 1 El. & El. 581; 28 
■ :L. J., Q.. B. 301,; 5 Jur. (N.s.) 1258 ; 7 W. E. 
568. 

On Board Ships.] — A. agreed to sell to B. 50 
tons St. Betersburg sound clean hemp, at 59h 
per ton, to be shipped from St. Betersburg in June 
or July following, and the ship’s name declared 
as soon as known. If the ship should not arrive 
by the 31st of December the contract to be void. 
On the 5th of September A. gave B. notice tliat 
the 50 tons were shipped in the “Lively,” but on 
the 2()th claimed the right (which B. denied) of 
supplying the deficiency, if any, from another 
ship. The “ Lively ” arrived on the 20th of Sep- 
tember with 44 tons, 20 oiily of which were 
delivered to B., the rest being shipped at St. 
Petersburg to other persons. The remaining 3<) 
tons arrived in another ship on the 4th of October : 
— Held, first, that A. was not confined by the 
contract to one ship ; secondly, that the notice of 
the 5th September having proceeded on mistake, 
he was not precluded from supplying the de- 
ficiency by another vessel ; and, thirdly, that 
he was only bound to deliver to B. from the 
“ Lively ” so much as was ascribed to B. Tho teu- 
ton V. Slinpmi, 2 Marsh. 267 ; 6 Taunt. 556 ; 
Holt, X. P. 164. 

A. contracted to sell to B. 100 hogsheads of 
Giiigelly oil “expected to arrive by the ship 
* Eesolute ' from Madras.” The “ Eesolute ” 
arrived with lOO hogsheads of Gingelly oil on 
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je to Sydney, to proceed thence, 


now on ^ ^ . 

x\'ithout undue delay, to the west coast of South 
America, there to unload the above. In the im- 
•axpected event of the Mohn Phillips’ getting 
ashore, or being unable to prosecute her voyage 
.from any casualties of the sea, then the seller 
.agrees to delis^er, and the buyer agrees to take, in 
: i eii t h ereof . another cargo or cargoes of about 
equal ([uantity, to be named at the earliest 
practicable period prior to the arrival off the 
euast. The only ground on which the seller is to 
1)e excused delivery of the above nitrate of soda, 
:s, the loss of the vessel on her homeward voyage: 


.-of a cargo of wheat, to be shipped in any ship 
the sellers might select of a specified class, “ of 
about 2,000 quarters — say 1,800 to 2,200 quarters 
— at tliG price of 52.s\ per delivered quarter of 
•492 lbs., to any safe port in the United Kingdom, 
calling for orders as usual. The measure, for the 
sake of invoice, to be calculated at the rate of 
lOO clietwerts, equal to 72 qnartei’s. Sellers 
guarantee delivery of invoice weight, sea acci- 
■iciits excepted. Buyers to paj)^ for any excess of ! 
weight, unless it be the result of damage or heat- 
ing. Payment, cash in London in exchange for 
usual si lipping documents.” AVhile the cargo was 
on board ship at sea the shipping documents were 
tendered to D., and in them the cargo was stated 
to consist of 3.077 clietwerts, making, at the rate 
of 72 quarters to 100 clietwerts, 2,215 quarters, 
'Jlie invoice stated that the cargo consisted of 
2,200 quarters, and the cargo was more than 
1,800, and less than 2,200. In an action against 
the defendants, D, having refused to accept the 
si lipping documents, and to pay for the cargo : 
— Held, that D. was justified in such refusal, in- 
asmuch as the agreement was, that the cargo 
should not exceed 2,200 quarters, and by accept- 
ing the shipping documents he would have been 
liable to pay for the excess, if there had been 
anv. Tammeo v. Ltwcis^ 1 El. & El. 581 : 28 
L. J., Q. B. 150 ; 5 Jur. (N.S.) 731 ; 1 L, T. 161. 

A contract was entered into between the defeii- 
.dants and the plaintiffs for the sale to the former 
-of a cargo of wheat not. shipped, 
the cargo was described as consisting “ 

2,000 quarters, ' 


were consigned to or imdei' the power or control 
of A. Semble, that this did not excuse A. for the 
non-performance of his contract, and that it would 
not he })erfonned by a deliveiy or tender ol’ the 
34 hogsheads over which he had control. Fhcliel 
V. Scott, 15 C. B. 69 ; 2 C. L. E. 1774. 

A. sold to B. all the hemp that might be 
shipped on hoard certain vessels at Eiga, not 
exceeding 300 tons, by 0., the agent of tie con- 
cern. C. shipped on board these vessels only 
71 tons of hemp on account of A., but upwards 
of 300 tons on account of other persons : — Held, 
that the contract must be confined to such hemp 
as 0. should ship as agent to A,, and that A, 
not answerable to B. for 
JlmjwarH v. Scon gall. 


was 

more than 71 tons. 
2 Camp. 56 ; 11 E. E. 

An agreement to sell a certain 
goods on arrival by 


^ a particular vessel, is a 
conditional contract dependent on the arrival 
of the goods. Ilcmes v. Hunt Ho, 2 t'amp. 327, n. 
11 E. E. 722, n. And see Fotjd v. Siffhln, 2 
C\m\moe cases ante, 


Inphehontfact 
_ of about 
, say from 1,800 to 2,200 quarters, 

at the price of 50/, say 50^*. per delivered quarter Camp. 326 ; 11 E. E. 721, 
of 492 lbs. The measure, for the sake of invoice, cols. 887, 388. 
to be calculated at the rate of lOO chetwerts, 

equal to 72 quarters. Sellers guarantee delivery Bight to Beturn whole i 
of invoice weight, sea accidents excepted. Buyers in compliance with Order 

•to pay for any excess of weight, unless it be re- to the plaintiff a joint o 

suit of sea damage or heating. Payment, cash, ready-made clothing, coi 
in London, in exchange for usual shipping docu- trousers, and knickerbock ^ - 

■ments, as soon as the ship got out of the sea prescribed measurements and directions ; s 
of 'The cargo wafcs at" the time it was of the goods were already made, and others 

‘kbipped, and at all times less than to be manufactured ; no particular time 

of J mentions delivery; one bale, value 
'aO<^rd- 2BL 7s, was sent according to order, and 
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acaaptei and taken into stock by the defenrlant ; 
another bale, value 2H. 8,9., was sent about a 
Icortniglit afterwards ; it contained vests, trousers, 
aui knickerbockers, value for IH. 12,?., which 
were according to order, but the coats in the bale 
were much sniiller than those ordered; the de- 
Ifundaiit, on discovering this, returned the whole 
'Of the second bale to the plaintiil':' — Held, that 
tlij defendant was not bound to select and ac- 
cept, and was not liable for the value of such 
part of the seconfl bale as corresponded with the 
'Or.ler, and that he was entitled to return the 
^entire bulk, notwithstandingthat he had accepted 
the bale lirst sent. Tdvliwj v. O'lllorden, 2 L. E. 
,IivS2— O.A. ■ 

Sale of G-oods not Bivisihie.] — The plaiii- 
tiifd contraeted to sell to the defendants 25 
tons (more or less) Penang pepper, October 
Xovemher shipment, name of vessel or vessels, 
marks and particulars to be declared within 
sixty days from date of bill of lading. Within 
the stipulated time the 'plaintiffs declared 25 tons 
by a vessel called the Ih, only 20 tons of which 
complied with the terms of the contract as to 
shipment, and made no further declaration. The 
defendants declined to accept any portion of 
Hie pepper : — Held, that the contract was en- 
tire, and that the defendants were not bound 
to accept the 20 tons, but were entitled to insist 
upon the delivery of 25 tons according to the 
contract, llsuter v. Sala^ 48 L. J., G. P. 492 ; 
4 0. P. JD. 239 ; 40 L, T. 476 ; 27 W. K. 631~~ 

A; 'P ■■■■■'■ 

When Bound to accept Part.] — A buyer en- 
tered into two contracts, each of which was for 
the purchase from the seller of 4,500 quarters of 
Prussian oats, more or less, “ shipment by steamer 
cr steamers during February. Should ice at 
loading port prevent shipment within stipulated 
ti]iie, shipment to be made immediately aHor re- 
opening of the navigation.” The seller shipped 
on board one steamer 4,511 quarters to answer 
the first contract, and 1,139 quarters to answer 
in part the second contract. He also shipped on 
board another steamer a sufficient quantity of 
oats to complete the second contract. The ship- 
ment on the first steamer was made in time ; 
that on the second steamer was made too late : — 
Held, that the buyer was bound to accept the 
1,139 quarters in part fulfilment of the second 
contract, notwithstanding that the other ship- 
ment on account of that contract was made too 
late. Brtxtidt v. Lcimrmce^ 46 L. J., Q. B. 237 ; 
I Q. B. D. 344 ; 24 W. E. 749—0. A, And see 
€ases^ ante, col. 532. 

Tender of Larger Quantity than Ordered.] — 
The plaintiffs, at Hew York, contracted to sell 
and deliver 1,000 quarters of wheat to the defen- 
dants at Bristol, upon the terms, “ cost, freight, 
and insurance.” Through a mistake the plain- 
tiffs shipped, by a sailing vessel, a cargo of 2,000 
quarters of wheat to K. at Bristol. They also 
forwarded to K. by steamer a bill of lading and 
a policy of insurance of the whole cargo of wheat 
shipped. This policy was free from particular 
average.” K., at the request of the plaintilfs, 
accepted a bill of exchange drawn upon him by 
them for the price of the 2,000 quarters. The 
defendants afterwards refused to accept the 
1,000 quarters from K. : — Held, that in an action 
against the defendants for breach of a contract 
to accept the 1,000 quarters, the plaintifis were 


I not ready and willing to deliver the 1.000 
quarters to the defendants within the terms of 
their contract. Hlchox v. Ada-ms, 31 L, T, 4u4 

— -0. A. 

A contract for the sale of cotton of a given 
quality is not performed on the part of the 
seller, by a tender of a larger cpiantity, out of 
which the buyer is required to select those bales 
wliicli answer the description of the cotton con- 
tracted for. BMands v. Kreltniayh, 19 C. B, 
(N.S.) 35L 

A person having ordered of a wine merchani 
two dozen of port, and the same quantity of 
sherry, to be returned if not approved of, the 
merchant sent four dozen of each ; the buyer 
returned all but thirteen bottles, objecting to 
the quality : — field, that more wine having been 
sent than was ordered, he was entitled to return 
the whole, and was not bounfl to pa}' for more 
than he retained. Hurt v. MllU^ 15 H. & W. 
83 ; 15 L. J., Ex. 20 D. 

The defendant ordered of the plaiiitiifs speci- 
fied quantities of particular kinds of crockery, to 
be sent to him by railway. They sent a crate 
containing a smaller quantity of the particular 
goods, also other goods not ordered, and of such a 
nature as to be distinguishable from the others ; 
and they sent one invoice debiting the defendant 
with the contents of the whole crate. He refused 
to receive them, assigning as his reason that they 
were out of time. At the trial of an action for 
their price, an objection w'as taken that the 
defendant was not bound to take any part of the- 
goods because of the manner in which they were 
sent, accompanied by goods not orrlercd : — Held, 
that the vendors had not furnished the goods so 
that the vendee was bound to accept them. Leixy 
V. Green. 1 El. & El. 969 ; 28 L. J., Q. B. 319 ; 

5 Jur. (N.S.) 1245 ; 7 W. li. 4S6--Ex. Ch. 

Held, also, that the vendee might have taken 
his own goods, and rejected the excess. J5. 

Tender of Higher Price than Ordered,]— The 
defendant, a Liverpool cotton luerchant, on 
2nd April, 1872, authorised the plaintilfs, mer- 
chants at Liverpool and Bombay, to purchase 
100 bales Salem’s cotton at Si-, per lb., to be 
shipped by sailing vessel, and to draw for in- 
voice amount at six months’ sight ; wdiioh drafts 
the defendant engaged to accept, witli shipping 
documents attached, and to pay same. On the 
22nd April, the plaintilfs wrote from Bombay 
that the Salem’s cotton would be shipped as soon 
as it arrived there. On the i4th June they 
wrote again from Bombay, enclosing invoice of 
100 bales Salem’s cotton, at 8|-d. per lb., and in- 
forming the defendant that they had drawn upon 
him at six months’ sight for the amount. On 
the 2nd July, before receiving the letter and 
invoice of 14tli June, the defendant wrote to the 
plaintiffs’ Liverpool house that he had waited 
more than a reasonable time, and that he de- 
clined to have anything more to do with the 
cotton. On the 10th July the defendant re- 
ceived the letter and invoice of the 14th June, 
and wrote again to the plaintiffs’ Liverpool 
house, calling attention to the price charged in 
the invoice, and refusing acceptance of their 
draft. The following day the plaintiffs apolo- 
gised for what they called the clerical error in 
the price, said they were prepared to rectify the 
mistake, and also tendered other cotton shipped 
at the time the defendant wished. The defen- 
dant refused to have anything more to do with 
the matter : — ^Held, that the plaintiffs could not 



. in stock many thousand yards of 
W. had 8nn|ilied^ and he 

iOTer the diiSfeaohhi plee between 
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recover for the price of the cotton. Jefferson v. 
Qiterner. 30 L. T. 8G7. 

Custom — Cross or Ket Weight.] — The plain- 
tiffs, merchants in London, ordered of the defen- 
dant, a merchant at {Singapore, two parcels, of 
25 tons and 15U tons respectively, of terra japonica, 
“ provided it can be laid down here, all charges 
included, at 18 a, per cwt.’’ The defendant sent 
to the plaintiffs invoices and bills of lading, 
representing that two parcels, respectively of 
those weights, had been shipped to their order, 
and at tlie same time drew bills upon them for 
the price, which the plaintiffs, upon the faith 
of the representation contained in the invoices 
and bills of ladnig, accepted and duly paid. 
Upon the arrival of the goods in London, the 
net weight, exclusive of packages, which con- 
sisted of baskets and leaves, proved to be 24 tons 
and 132| tons only. The plaintiffs took the 
goods, and sold them ; and brought an action 
to recover back the sum overpaid, as upon a 
partial failure of consideration. Upon a special 
case, stating it to be the custom at Singapore to 
purchase terra japonica by gross weight as 
packed, and in London to sell it net : — Held, 
that the plaintiffs were entitled to recover. 
Deoaux v. Comdly.^ 8 0. B. 640 ; 19 L. J., C. B. 
71. 

Contract to take all Goods required.] — By a 
contract between a railway company and the 
defendant, it was provided that he shouhl 
supply, and the company should purchase, 
subject to the terms and to the extent therein- 
after mentioned, all the coke that should be 
required by the corapany for working their 
railways between London and Cambridge and 
London and Colchester. By the fourth clause, 
the company engaged to take from the defen- 
dants ooO tons and 100 tons of coke weekly, 
during seventeen years ; and they further agreed, 
that, if they should require more than those 
quantities for worldng their railways, they should 
take the same from the defendant, with a pro- 
viso, that if they should require less than the 
stipulated quantities, the supply should be re- 
duced accordingly, upon giving the defendant 
three months’ notice. And the company engaged 
that “ so long as the defendant should punctually" 
and duly supply the coke, and so long as the 
same should be of the best quality, they should 
abstain from making purchases of coke from any 
otlier persons : ” — Held, that the readiness and 
willingness of the company to take from the 
defendant all the coke they required for the 
purpose of their railways was not a condition 
precedent to their right to insist upon being 
supplied with the quantities expressly stipulated 
for ; and, comsequently, that the fact of the 
company having bought coke from other per- 
sons afforded no answer to an action by the 
company against the defendant for a failure to 
deliver the quantities contracted for. Eastern 
Counties By. r. PJdlipson. 16 0. B. 2 : 24 L, J., 
0. P. 140. 

W. undertook to supply a gas company, for a 
period of three years, with ail such pipes as 
should from time to time during the period be 
required by the company, at rates specified in 
the agreement. The company ordered large 
quantities of pipes, and^ when the contract 


the current value and the price paid accoi’ding 
to the contract : — Held, that the contract could 
not be limited to orders for pipes required for 
use at the time of the orders, but that he was 
bound to supply all pipes ordered by the com- 
pany for works* which they were carrying on 
and autliorised to undertake by their act of 
parliament. IVItitoIwuse v. Zice/yool Gas Co.^ 
5 C. B. 798 ; 17 L. J., G. P. 237. 


Quality — Special Denomination.] — In a con- 
tract for delivery in this coimtiy of a raw 
material, the produce of a foreign country, and 
described by certain epithets in themselves in- 
definite, as long or white, tlie buyer is prima 
facie entitled to delivery of the article which 
passes in the market under that designation : 
and if the epithet has acquired in the trade a. 
definite meaning, as the usual or average length 
or quality, then the buyer is entitled to an 
article of such usual or average length or 
quality; and it is no sufficient excuse for not 
delivering it that it is a fair average of the 
growth of the year. Frith v. Mitchell^ 4 F. & 
464. 

Where goods are sold under a certain denomi- 
nation, the buyer is entitled to have such goods, 
delivered to him as are commercially known 
under this denomination, though he may have 
bought after inspection of the bulk, and without 
warranty. Josllny v. Kbufsford, 13 0. B. (K.S.) 
447 ; 32 L. J., 0. F. 94 ; 9 Jur. (N.S.) 947 ; 7 L.lb 
790; 11 W. R. 377. 

A contract for the sale of oxalic acid is not 
complied with by the delivery of an article 
which the jury finds not to come in commercial 
language properly within the description of oxalic 
acid, even where the seller is not the manufac- 
turer of the article, and at the time of con- 
tracting expressly declines all responsibility as 
to the quality, and the buyer has had an oppor- 
tunity of inspecting it, and no fraud is suagestecL 
Ih. 

In an action for the price of coal sold as 
“Haswell Wailsend,” without any warranty of 
quality" or size : — Held, that the only question 
was, wliether it was that kind of coal. Taylor v. 
Ballon, 3 F. & F. 263. 

Right to Reject when Inferior — Custom.] 
— A vendor cannot compel a purchaser to accept 
goods inferior in quality to that contracted foi% 
where no property in the goods has passed or 
the sale is not of a specific cargo. No custom 
exists in the Liverpool corn trade compelling the 
buyer to accept under such circumstances, and 
quaere as to the reasonableness of such a custom. 
hinidino v. Kitchen, 1 Cab. & B. 217. 

— Special Hark — Falsa Demonstratio.] — ^A„ 
received an order from a correspondent at 
Bremen to purchase for him. bar iron of a 
description known there as S. & H. crown iron. 
Upon inquiry, he found that the firm of Snowden 
& Hopkins, whose mark that was, had ceased to 
exist, and had been succeeded by a firm of 
Hopkins & Co. (the plaintiff) ; and he accord- 
ingly, through a broker, bought of the plaintiff 
sixty-seven tons of iron, which was described in 
the bought and sold notes as “ S. & H. (crown) 
common bars.” The iron when tendered was 
found to bear the mark of the new firm “ H. & 
Co.” with a crown, and was rejected by A. In 
an action for refusing to accej>t the Iron, the 
jury found that ,th@ mark ‘‘ S. &: H.” was not a 
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material part of the bargain, and that the article 
tendered was siibstaiitiall}" what A. bargained 
for Held, that, construing the contract by 
the surrounding circumstances, the mark S. &; H. 
might, if necessary, be rejectecl as falsa demon- 
stratio, and that the contract was complied 
with by the tender of iron marked “ H. & Co,“ 
V. Illtehcoek^ 14 0. B. (N.S.) 65; 32 
L. J.. C. P. 154 ; 9 Jur. (if.S.) 896 ; S L. T. 204 ; 
11 W. E. 597. 

Sale of Eice “in Bonhle Bags.”] — The 

defendant contracted to deliver to the plaintijQ: 
rice “ in double bags,” to be shipped for New 
York. There was evidence that rice in single 
bags would not readily sell in the American 
market, and that in New Y’ork double bags were 
considered essential for transit to the west 
Held, that, as the packing in double bags 
affected the quality and description of the rice 
sold, the plaintiff was entitled to reject it if sent 
in single bags. Maltm v. London Mice Mill Co,^ 
20 L. T. 705 ; 17 W. E. 768. 

“ To Meet Convenience and Taste.”] — ^A. 

having applied to E., a coachmaker, to build for 
him a carriage of a particular description, the 
latter, at his request, sent him a drawing, which 
A. returned, with objections. B. thereupon wrote 
to A., expressing his regret that the drawing 
sent cM not meet his approval, adding, “ If you 
order, every attention shall be paid to any 
particulars you may think proper.” A., in reply, 
wrote, “ I have duly received your reply to my 
last, and can only continue to wonder at your 
disinclination to furnish me 'with so simple a 
drawing as I then requested, with the view of 
obviating as far as possible the chance of any 
misconception which might otherwise arise in 
respect to my order, which I can now, of course, 
give in general terms only, and on the assump- 
tion that you undertake to execute it in a manner 
which shall meet my approval, not only on 
the score of workmanship, but also that of con- 
venience and taste.” The carriage was thereupon, 
built, and forwarded to A., who found many 
faults in it, and rejected it : — Held, that the 
order having been given and accepted on the 
express condition that the carriage should meet 
with the approval of A., “on the score of con- 
venience and taste,” the latter was entitled 
(acting bon^ Me, and not from mere caprice) 
to reject it. A?id?‘em v. Beljield, 2 0. B. i 
Ck.S.) 779. , ! 

Allowance — Difference of Kind.] — Parties, j 
through a broker, bought “the following cotton, 
viz., 128 bales, at 2od, per ib., expected to 
arrive in London per ‘ Cheviot ’ from Madras. The 
cotton guaranteed equal to sealed sample in our 
(the brokers’) possession. Should the quality 
prove inferior to the guarantee, a fair allowance 
to be made.” The sample was of Long-staple 
Salem cotton. The 128 bales marked ^ which 
arrived by the “Cheviot” contained Western 
Madras cotton. The cotton w'as not in accord- 
ance with the sample; Western Madras cotton 
is inferior to Long-staple Salem, and requires 
machinery for its manufacture different to that 
which is used for Long-staple Salem; and the 
market price of Western Madras was at the date 
of the contract only 2Bd. per lb. : — Held, that the 
cotton tendered was not that which the buyers 
Wgained for, and that they were not bound to 


accept it ; for that the allowance clause had 
reference only to inferiority of quality, and not 
to difference of kind. Azeman v. Casella. 36 
L. J., a F. 124 ; L. E. 2 C. P. 431. xifSrmed, 
36 L. J., a P, 263 ; L. E. 2 C. P. 677; 16 L. T. 
571 ; 15 W. E. 998— Ex. Ch. 

A person bought at a price named “ 413 bales 
of wool, to arrive ex (Stige,’ or any vessel they 
may be transhipped in. The wool to be 
guaranteed about similar to samples in the 
selling brokers’ possession ; and if any dispute 
arises it shall be decided by the selling brokers, 
whose decision shall be final.” On the arrival of 
the wool, it turned out not about similar to 
sample, and the brokers, after protest from the 
buyer, awarded that he should take it at a certain 
abatement in the price of different bales ; — 
Held, that as the contract was for the sale of 
specific goods, the guarantee was not a condition 
but only a warranty, and the buyer could not 
reject the wool on account of its inferiority ; that 
the brokers had power to award as they had, and 
the buyer was bound to take the wool accord- 
ingly. Meyioorth v. Hntchinson, 36 L. J., Q. B. 
27U ; L. E. 2 Q. B. 447. 

Under a contract to purchase 300 tons of 
Campeachy logwood, at BU. per ton, ine,, to be 
of real merchantable quality ; and such as might 
be determined to be otherwise by impartial 
judges to be rejected ; the vendee is bound to 
take so much of the wood tendered as turned out 
to be of the sort described, at the contract 
price, though it appeared at the time that a 
part, which was afterwards ascertained to be 
sixteen out of the 300 tons, was of a different 
and inferior description. Graham v. Jaclmn^ 
14 East, 498. 

3. Othek Points as to Delivery. 

Mode of Tender — In Closed Casks.] — An allega- 
tion of a tender of goods is not supported by 
proof of a delivery or an offer to deliver closed 
casks, said to contain them ; but they should be 
tendered in such a way that the party may have 
a reasonable opportunity of inspecting them, and 
of ascertaining whether what he has bargained 
for is presented for his acceptance. Isherioood 
Whitmore, 11 M. & W. 347 ; 2 D. (N.S.) 548 ; 

12 L. J., Ex. 318 ; 7 Jur. 535. 

Insufficient Casks.] — ^A declaration set out a 
contract for the purchase of oil, with a breach, 
that the defendant refused to accept the oil. Ho 
pleaded, that the caslcs in which the oil was con- 
tained were not well seasoned : — ^Held, a bad 
plea. It admitted the good quality of the oil, 
and did not state that the oil was rendered of no 
use or value in consequence of the insufficiency 
of the casks. Gower v. Von JDadelzetu 3 Bing. 
(N.c.) 717 ; 4 Scott, 453 ; 3 Hodges, 94 6 L. J., 

0. P. 198 ; 1 Jur. 285. 

Natural Deterioration.] — The plaintiff agreed 
to sell to the defendant hoop iron to be manu- 
factured in Staffordshire, and delivered in Jan- 
uary and Eebruary at Liverpool. The iron was 
to be forwarded by canal boats, vessels, and 
carts. . Iron so forwarded, at the period of the 
year in question, necessarily suffers some de- 
terioration by being rusted. The iron, which 
was clean and bright when put on board, ar- 
rived at Liverpool in a rusty state, and accept- 
ance, of it was refused by the defendant: — - 
Held, that the defendant was bound to accept 

18--2 








Sending Vessels to Eeceive.] — By two con- 
tracts, entered into at different times, the defen- 
dants engaged to ship at Cronstadt for the 
plaintiifs 250 tons and 350 tons of rye meal, each 
contract stipulating that the shipment should be 
made at the first open water, allowing a fair and 
reasonable time for the arrival out of the vessel 
and getting the goods down to Cronstadt j that 
payment should be made one-third at three 
months, from the date of bill of lading, but that 
should the vessel not arrive in time for the goods 
to be shipped before the 30th June, or the sellers 
not be able to procure a ship by that date, the 
sellers should draw for the remainder as specified 
..-above. In an action by the .buyers against the 
^ .sellers for the breach of these two ^contracts, the 
^'defendants pleaded, that the.plaintife were not, 
wjafid' alter the wrimbof'tfo'tassisls at Cron- 
thence at and unMl and. reason-. 

the. goods down 

'■ to' Cronstadt,' ready 'and- '.willing' to buy and 
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the iron if it was only so far deteriorated as it 
would necessarily be in its transit from Stafford- 
shire to Liverpool, and that the judge mis- 
directed the jury in saying that the defendant 
was entitled to have it delivered to him at Liver- 
pool in a merchantable condition. Bull v, 
Bohmm, 10 Ex. 342 ; 2 C, L. E. 1276 ; 24 L. J., 
Ex. 165 ; 2 W. H. 623. 

In two Deliveries.] — The plaintiff contracted 
to sell to the defendant 200 tons of brimstone, 
‘‘ to be delivered ex the first parcel of brimstone 
we have in the Tyne on our account.” A ship 
arrived in the Tjme with a cargo of brimstone. 
The plaintiff, having obtained leave from the 
owner to dispose of fifty tons on his own account, 
tendered the fifty tons to the defendant, who 
wished to cancel the contract, and refused to re- 
ceive them. Another vessel having subsequently 
arrived in the Tyne with brimstone, the plaintiff, 
Jiaving in like maimer obtained permission of the 
owner to dispose of it on his own account, ten- 
dered 150 tons to the defendant in fulfilment of 
the contract. This portion also the defendant 
declined to accept. The defendant never ob- 
jected to the brimstone being offered to him in 
two deliveries : — hleld, that the plaintiff had 
sufficiently tendered the brimstone pursuant to 
his contract to entitle him to recover against the 
defendant for refusing to accept. Leidemann v. 
Gray., 26 L. J., Ex. 162; 3 Jur. (N.S.) 219 ; 

■\V. K. 294— Ex. Ch. 


Constructive Delivery.] — Goods shipped at 
Liverpool for Quebec were taken on their arrival 
to the examining warehouse, and were entered as 
consigned to M. &: S. and were marked “ M. & S.” 
By the regulations of the warehouse, consignees 
were entitled to possession on payment of freight 
and duty, M. k S. having obtained an advance 
on the goods from Y. & Co., signed a request note 
directed to the officer of the warehouse, directing 
him to “ hold their goods subject to their order, 
they paying duty and storage charged before re- 
moval.” The officer wrote across the note “ ac- 
cepted,” and signed it : — Held, that by the ex- 
press agreement of the parties, followed by the 
acceptance of the officer of the warehouse, there 
was a valid constructive deliveiy of the property 
in the goods to Y. k Co., sufficient for the pur- 
oses of the pledge. Young v. Lamlei% 6 Moore, 
^ C. CN.S.) 406 ; 39 L. J., P. C. 21 ; L. E. 3 
P. C. 142 ; 22 L. T. 499 ; 18 AY. E. 497. 


accept and pay for the meal in manner and form 
as alleged, and that the plaintiffs had not per- 
formed the contracts in all things on their part 
to be performed in manner and form as alleged : — 
Held, that the circumstance of the buyers having 
sent out three vessels, neither of which was of 
capacity sufficient to take on board the quantity 
mentioned in either contract, and which arrived 
at the port of loading at different times, did not 
entitle the defendants to a verdict upon these 
issues; but that the buyers were entitled to 
maintain an action against the sellers, although 
they had not sent out one vessel to receive the 
quantity mentioned in each contract, lleadc v, 
Meniaeff, 7 0. B. 152 ; 18 L. J., C. P. 145. 

Place of Delivery.]— -Although the consignor 
of goods directs a carrier to deliver them to the 
consignee at a particular place, the carrier may 
deliver them wherever he and the consignee 
agree. L, K. B*. Ily. v. Bartlett, 7 H. k N. 
400 ; 31 L. J., Ex. 92 ; 8 Jur. (iT.S.) 58 ; 5 L. T, 
399 ; 10 W. E. 109. 

A. contracted to sell to B. 500 bales of cotton 
at a given price, to arrive at Liverpool, per ship 
or ships, from Calcutta. The contract contained 
provisions as to quality, and for a reference in 
case of dispute ; and then followed these words : 
‘“The cotton to be taken from the quay; cus- 
tomary allowances of tare and draft, and the 
invoice to be dated from date of delivery of last , 
bale” : — Held, that the stipulation as to the place 
of delivery was not a condition precedent, but a 
mere stipulation in favour of the seller, and that 
the contract amounted, in effect, to a contract 
to deliver the cotton at a reasonable time, and 
under reasonable cii’cmnstances, the article to 
be at the buyer’s charge from the time of its 
landing on the quay. Xeill v. Whiticorth, IS 
C. B. "(^'.s.) 435 ; 34 L. J., C. P. 155 ; 11 Jur. 
(x.s.)158; 11L.T.G77;13\Y.E.461. Affirmed, 

1 H. & E. 832 ; 35 L. J., C. P. 304 ; L. E. 1 C. P. 
684 ; 12 Jur. (N.s.) 761 ; 14 L. T. 670 ; 14 AY. E. 
844— Ex. Ch. 

Selecting Port for.] — In an action by vendors 
against purchasers for not acceptiug one of ■ 
several cargoes of Indian corn, sold “ %Yith privi- 
lege of having shipment to a direct port in the 
United Kingdom” (subject to certain excep- 
tions), “port to be named on signing bills of 
lading,” the defendants pleaded that the plain- 
tiffs were bound, under the contract of sale, to 
consult the defendants, and to give them the 
privilege of selecting any direct port in the 
United Kingdom, save as excepted, for the desti- 
nation of each cargo before the signing the bills 
of lading, and that the cargo which they refused 
to accept had been shipped, and the bills of 
lading signed, without affording them the option 
of exercising such privilege. The plaintiffs having 
taken issue in fact, the jury found that the de- 
fendants had not been given the option of select- 
ing a direct port for the destination of the cargo : 
— Held, first, that the contract was subject to the 
term pleaded. XnoxY.Mayne, Ir. E. 7 C,L. 557. 

Held, secondly, that on the record the <iefen- 
dants were entitled to judgment, irrespectively 
of the question whether the observance of the 
term was a condition precedent to the plaintiff’s 
right of action. Ih, 

Consolidating several Contracts.] — In an ac- 
tion by the sellers against the buyers, for the 
breach of two contracts for the shi|>ment'at ,a 


553 


554 


SxlLE OE GOODS — Performance of Contract. 


foreign port of two several quantities of rye 
meal, the declaration stated, that “after the 
making of the contracts, and before the per- 
formance of them or any part thereof, it was 
agreed between the plaintiffs and the defen- 
dants, that the tw’O crmtracts should be deemed 
and taken to be and to operate as one contract, 
and should be performed as if the same had. been 
one contract for the amount of the two quan- 
tities of meal” : — Ideld, that this allegation was 
not sustained by proof that tlie bujmrs had sent 
out three vessels to receive the meal, the first of 
which was not of capacity sufficient to take on 
board the quantity mentioned in the first con- 
tract, and that they had received a separate bill 
of lading of the cargo brought homo by that 
vessel, and accepted a bill drawn on them for I 
the stipulated proportion of that particular cargo. 
2Iemaeff v. Reade^ 7 C. B. 139. 

Tender of Two out of a Set of Three Bills of 
Lading.] — Where by the terms of the contract 
of sale of goods to be shipped, payment is to 
be made in exchange for bills of lading of 
each shipment, the purchaser is bound to pay 
when a duly-indorsed bill of lading, effiectual to 
pass the 'property in the goods, is tendered to 
him, although the bill of lading be drawn in 
triplicate, and all the three are not then ten- 
dered or accounted for ; and, if he refuses to 
accept and pay, he does so at his own risk as to 
whether it may turn out to be the fact or not 
that the bill of lading tendered w^as an eifectual 
one, or whether there was another of the set 
which had been so dealt with as to defeat the 
title of the purchaser as indorsee of the one ten- 
dered. Smiders v. Jladcan^ 52 L. J., Q. B. 481 ; 
11 Q. B. D. 327 ; 49 L. T. 462 : 31 W. E. 698 ; 

5 Asp. M. C. 160— C. A. 

Per Brett, M.Pi-. : The seller of such goods 
should make every reasonable exertion to for- 
ward the bills of lading to the purchaser as soon 
as possible after the shipment, but there is no 
implied condition in such a contract that the 
bills of lading shall be delivered to the purchaser 
ill time for him to send them forward so as to be 
at the port of delivery either before the arrival 
of the vessel with the goods, or before charges 
are incurred there in respect of them. I b. 


F. DISCHAEGB AISTD BEEAGH OF 
CONTEAGT. 

1. Impossibility of Peefoemaijcb. 

Destruction of Specific Crop.]— When, from 
the nature of a contract, the parties must from 
the beginning have known that it could not be 
fulfilled unless when the time for the fulfilment 
arrived some particular specified subject-matter 
continued to exist, no warranty that the subject- 
matter should so continue to exist is to be im- 
plied from the fact that the subject-matter was 
not in existence at the time of the making of 
the contract. The contract in such a case is 
therefore subject to the implied condition that 
the parties shall be excused if, before breach, 
performance becomes impossible by the perishing 
of the subject-matter without default of the 
contractor, Howell v. Ctm^land^ 46 L. J., Q. B. 
147; 1 Q;B, JD, 258; 33 L. T\ 832 j 24 W. E. 
4.7O— f-O. A* 1 ‘ ^ 

In March, 1872, the defendant agreed t%%n; 
to the plaintiffi 200 tons of potatoes, grdwtt:. oil' 


land belonging to the defendant at W., to he de- 
livered in the following September and October. 
The defendant sowed a sufficient quantity of 
potatoes on lands belonging to him at W. to 
meet the contract in the ordinary course of hus- 
bandry. Before the time for the performance of 
the contract a large portion of the crop was de- 
stroyed by disease without any default, on the 
part of the defendant, and the remainder was 
insufficient to meet the contract. In an actiem 
for non-delivery : — Held, that the contract was 
for the sale of a specific crop, without any war- 
ranty that the crop should continue to exist at 
the time of performance. Ih. 

Where Delivery Impossible.] — The agents of 
M. at Chili having purchased a quantity of 
nitrate of soda, and chartered the vessel “Pre- 
cursor” to convey it to England, M. contracted to 
sell to S. “ 600 tons, more or less, being an entire 
parcel of nitrate of soda, expected to arrive at 
port of call per ‘ Precursor,’ . . Should any circum- 
stance or accident prevent the shipment of the 
nitrate, or should the vessel ho lost, the contract 
to be void,” At the date of the sale the greater 
part of the nitrate of soda intended for shipment; 
had been destroyed by an earthquake. The*; 
charterparty was subsequently cancelled, and 
notice of this fact was in due course forwarded 
to S. M.’s agent afterwards purchased a like : 
quantity of nitrate of soda on his account, andi 
obtained a transfer of a second charterparty 
made between the vendors and the owners of 
the “ Precursor ” for the convejmnce of the second 
parcel of nitrate of soda to England. Upon the 
arrival of the cargo in this country S. laid claim 
to it under his contract : — Held, that the con- ; 
tract related only to the nitrate of soda which 
was then expected to be carried by the particular 
voyage, and that upon this voyage being rendered 
impossible, the liability of Si. was terminated,, 
and S. had no claim to the cargo subsequently 
purchased. Smith v. Myers.^ 41 L. J., Q. B, 91 ; 
L. E. 7 Q. B. 139 ; 26 L. T. 103 ; 20 W. E. 18C— 
Ex. Oh. 

Delivery prevented through Strikes.] — The 
plaintiffs, on the 13th September, 1873, con- 
tracted in writing with the defendant to sell 
4,000 parcels of Kibbles coal at 15^. 6r7, p^er 
I parcel of 2,240 lbs., loaded into the defendant’s 
i trucks at the average rate of two trucks per day, 
a truck consisting of eight tons, in the event of 
a colliers’ strike or accident the vendors not 
binding themselves to keep up the daily supply. 
Coal was delivered under this contract up to the 
28th March, 1874, but on that day, in conse- 
quence of the plaintiffs’ men refusing to accept 
a lower rate of wages proposed by the plaintiffs, 
in pursuance of a combination entered into by 
the plaintiffs with other masters in the district, 
the pits were closed by the plaintiffs, and re- 
mained closed until the 28tli July, other pits in 
the neighbourhood being also closed by their 
owners for a like reason. During that time no 
coal was in consequence delivered ; but at the 
end of the strike the plaintiffs called upon the 
defendant, to take the amount of coal which 
still remained undelivered under the contract. 
In an action for not accepting this coal : — ^Held, 
that the strike was equally a strike within the 
meaning of the contract, though brought about by 
the plaintiffs lowering the wages of their men; 
that the effeetbf the strike was merely to postpone 
the daily deliveries, and that the defen^nt was 


1 



655 SALE OF GOODS — Discharge and Breach of Contract. 556 

bound to accept the coal remaining undelivered, did they offer payment for it. The plaintiffs' 
Y. Par]ie7% 34 L. T. 887. creditors ultimately accepted a composition of 

Held, also, that under the circumstances the five shillings in the pound. The plaintiffs took 
delay was not of such a nature to entitle the new partners ; and on the 18th of May they 
defendant to consider the contract at an end in called upon the defendants to supply iron ac- 
a commercial sense, and so repudiate the per- cording to the contract of the preceding Feb- 
formance of it. IIk ruary ; the defendants forthwith repudiated 

liability to fuMl the contract. The plaintiffs 
Conditional Contract. — "Whei’e there is an having sued for breach of the contract : —H eld, 
agreement to deliver goods on a condition which, that there was evidence upon which a jury might 
without any default in the vendor, never happens, find that the contract had been rescinded, and 
he will not be liable for a non-dolivery ; but could not be enforced upon the IBtii of May. 
where the agreement is absolute or conditional Jlojyuti v. 44 L. J., C. P. 47 ; L. Pi., io 

on an event which happens, the vendor will be C. P. 15 ; 31 L. T. 616 ; 23 W. R. 239. 
liable for a breach, though without default on By a contract dated the 27tli of October, IS 74, 
his part ; for it is his own heediessness if he the C. company contracted to sell to the P. 
runs the risk of undertaking to perform an im- company 2,500 tons of pig-iron, to be delivered 
possibility when he might have provided against over the next ten months in about equal monthly 
it by his contract. Ilale v, Raivson^ 4 C. B. quantities. Payment by four months' bill net, 
(ijr.vS.) 85 ; 27 L. J., C. P. 189 ; 4 Jur. (N.s.) 363 : or cash less per cent, discount, on the 10th of 
6W. E. 330.^ the month next following each delivery. In 

Contract in London for the sale of tallow performance of this contract the C. company, in 
..^roin a particular ship, to be taken from the ISTovember and December, 1874, and in January 
•king’s landing scale, if it should not arrive on and February, 1875, made deliveries amounting 
or before a given day the bargain to be void; to 852 tons. On the 24th of February the P. 
.the ship was wrecked off the coast of Scotland, company, requiring further capital to carry on 
.hut the cargo was saved, and might have been their business, called a meeting of the principal 
.forwarded to the port of London by the given creditors, with a view to an arrangement being 
•day. The vendors resold the tallow in Scotland, made for an extension of credit, and laid a state- 
The purchaser did not offer them any indemnity ment of affairs before them,. showing that out of 
.-.if they would bring the tallow to London : — a nominal capital of 100,000/., of which 80,000/. 
Held, that the vendors were not answerable for was paid up, the company had sustained losses 
■the non-delivery of the tallow. Jdle v. llhornton^ to the extent of 40,000/. The creditors did not 
'S Camp. 274 ; 13 R. R. 799. accept the propositions submitted to them, and 

the G. company, considering the statement to 
^Restraint of Princes.] — It is no answer to an be a declaration of insolvency, declined to make 
action against the vendor of goods to be shipped any further deliveries except far cash, and there- 
at St. Petersburg on a particular day, in certain upon the P. company cancelled the contract, 
ships, that such goods were seized by the Russian Three months afterwards the P. company was 
government on board lighters for the purpose of ordered to be wound up. Upon a claim by the 
loading the ships, and that the ships cut their C. company for damages in respect of breach of 
gables and put to sea to avoid an embargo, the contract : — Held, that the statement of 
V, 2 Camp. 57, n. ; 11 R. R. 663. affairs laid before the creditors on the 24th of 
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' ' 3. ''FrATO.' 

Election to Bescind.]^ — ’To support a plea of 
rescission of a contract on the ground of fraud, 
it is not necessary to prove that the circumstances 
■of the fraud were known to the defendant, and 
the canitract rescinded before action brought. 
'The election to rescind may be made at any time, 
unless there has been a previous election to afBrm 
the contract. Clough y. Z. N'. IF. if?/., 41 
'L. J., Ex. 17'; L. E.,'7 Ex. 26 ; 25 L. T,‘7b8; 

■ •20 'W. R. 189—Ex. Ch. ■ 

A. purchased goods of a company, not intend- 
ing to pay for them. The company delivered 
them to a carrier to deliver them according to 
liis instructions to C. The carrier afterwards 
held the goods for C., at his request, as a ware- 
liouseman. A. becoming bankrupt, the company 
demanded the goods, and the carrier re-delivered 
them, under the mistaken supposition that the 
transitus wms not determined. In. an action of 
trover against him : — Held, that an equitable 
plea of rescission of the contract, on the ground 
of A.’s fraud, to which 0. was priv^q would 
raise a good defence to the action, although the 
fraud was not discovered till the cross-examina- 
tion of G. at the trial of the action. I b. 

Examination.] — It is no defence to an action 
for rescission of a contract on the ground of 
fraud that the plaintiff inquired to a certain 
-extent whether the representation made to him 
was true, but did it so carelessly and ineffectually 
as not to observe the fraud. Medqmre v. Hurd, 
.51 L. J., Ch. 118 ; 20 Ch. D. 1 ; 45 L. T. 485 ; 30 
W. R. 251—0. A. 

If a maker of a chattel makes it with a patent 
defect so serious as to render it worthless, and 
the person for whom it is made has an oppor- 
tunity of inspecting it before it is delivered, the 
maker is not guilty of a fraud if he does not 
point out the defect. Ilomfoll v. Thomas, 1 
H. k C. 90 ; 31 L. J., Ex. 322 ; 8 Jur. (N.S.) 721 ; 
6 L. T. 462 ; 10 W. R. 650 ; at nisi prius, 2 F. 
k F. 785. 

What Amounts to Fraud.] — A, sold goods to 
B. to be paid for by a bill at two months, and 
mot being able to obtain it from B., and doubt- 
ing his solvency, A. employed his broker to re- 
purchase them in his own naracq which was done, 
although at a great loss. B. afterwards became 
a bankrupt, without knowing that the goods had 
been repurchased by the broker on the account 
•of A. In an action of trover by the assignees of 
B. against A. for the goods : — Held, that they 
were not entitled to recover, as the transaction 
was not fraudulent on the part of A. Harris v. 
Zmiell, 4 Moore, 10 ; 21 R. R, 662. 

If A., under the pretence of a purchase, obtains 
possession of B.’s goods, and absconds to avoid a 
mxit for their value, and the sheriff seizes such 
goods in execution immediately after the delivery 
to A., it seems that B. may lawfully rescue them 
out of the hands of the sheriff, even by stratagem ; 
but the validity of the purchase by A. is a ques- 
tion for the jury, viz., as to whether the purchaser 
had obtained possession of the goods with a pre- 
conceived design not to pay for them. Hristol 
/Earl') V. Wils'M07*e, 2 D. & R. 755 ; 1 B., &;0; 
514 ; 1 L. J. (0.8.) K, B. 178 ; 25 R. R. 488. 

luteutiou.] — ^In order to set aside a sale of 
goods quoad a purchaser, on the ground;, that it 
was made with, the intention of defrauding the 


creditors of the seller, it must be showm that the 
purchaser was aware of that intention, and that 
he conspired with the seller to carry it into 
effect. Bofitllff Y. Garnett, 1 Car. k K. 326. 

A. bought goods from B. with the fraudulent 
intention of never paying for them, and kept 
them until his bankruptcy : — Held, that they 
did not pass to his assignees under his bank- 
ruptcy, as having been in his possession, order 
and disposition, as the reputed owner thereof, 
with the consent of the true owner. Load y. 
Green, 15 M. k W. 216 : 15 U J., Ex. 113 ; 10 
Jur. 163. 

Knowledge.] — Where cotton xvas sold by 
sample, upon a repxcsentation that the bulk 
corresponded with the sam[)le, but no warranty 
was taken by the purchaser, and the bulk of the 
cotton turned out to be of inferior quality, and 
to have been falsely packed, though not by the 
seller : — Held, that an action for a false and 
fraudulent representation was not maintainable 
without showing that such representation was 
false to the knowledge of the seller, or that he 
acted fraudulently or against good faith in 
making it. Orutrod v. Huth, 14 M. k W. 651 ; 
14 L. J., Ex. 366. 

Effect of Fraud.] — A contract for the sale of 
goods, obtained by fraud on the part of the pur- 
chaser, is void only at the election of the vendor ; 
and it is too late to declare such election after 
the goods have passed into the hands of a bonil I 
Me purchaser. White v. Garden, 10 C. B. 919 ; 
20 L. J., C. P. 106 ; 15 Jur. 630. 

A man cannot recover for the price of goods 
sold under a Leiois v. Taunt. 2. 

On Property.]— The established principle 

is, that fraud only gives a right to avoid a pur- 
chase, that the property vests until avoided, and 
that all mesne dispositions to persons not parties 
to, or at least not cognisant of the fraud, are 
valid. Stevenson v. Newnhani, 13 C. B, 285 ; 22 
L. J., 0. P. 110 ; 17 Jur. 600— Ex. Ch. 

A sale of goods effected by fraud does not 
change the property in them. Ahhotts v. Earri/., 

5 Moore, 98 ; 2 Br. k B. 369. 

Where a vendee, who has made a false and 
fraudulent misrepresentation, obtains, by means 
of it, possession of a chattel from a vendor who 
intended to transfer both the property and the 
possession, the property vests in the vendee until 
the vein lor has done some act to disaffirm the 
transaction ; and therefore if, before i he disaffirm- 
ance, the fraudulent vendee has assigned or 
transferred the chattel to an innocent transferee, 
the title of such transferee is good against the 
vendor. HOtgs/b?‘d v. Merry, 1 H. k N. 503 : 26 
B. J., Ex. S3 ; 3 Jur, (N.S.) 68 ; 5 W. R. 151— 
Ex. Ch. S, C., 11 Ex. 577 ; 25 L. J., Ex. 166. 
See also ante, cols. 444, et seq. 

Waiver.]— If a party is induced to purchase 
an article by the fraudulent misrepresentations 
of the seller of it, and, after discovering the 
fraud, continues to deal with the article as his 
own, he cannot recover back the money from the 
seller. Campbell v. Fleming, 3 & M. 834 ; 1 

A. & E. 40 ; 3 L. J., K. B. 136. 

The right to repudiate the contract is not 
afterwards revived by the discovery of another 
incident in the same fraud. Ib, 

Bstoppe’l— Party liable ,] — Kn action lies for 



suggestion 
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the value of goods which the defendant has by 
his fraud induced the plaintiff to sell to a third 
person who is unable to pay for them. Hill v. 
Perrott, 8 Taunt. 27i j Biddle v. Levy^ 1 
Stark. 20. 

As against Third Parties.] — ^Vhere an owner 
of goods suffers another to have possession of 
them, or of the documents which are the evidence 
of property thercni, on a sale to him obtaine<l by 
means of fraudulent representations, and avohl- 
able at the option of the owner, a sale or a pledge 
by such party before the owner has exercis'ed his 
option, and without notice to the subsequent 
purchaser, is binding ; but this is not so when a 
party has merely obtained the goods by means 
of false pretences, without any contract of sale 
to himself, ns when he falsely and fraudulently 
represents that another person has authorised 
him to purchase the goods, and in such case the 
original owner can recover the goods from a 
party to whom they have been sold or pledged 
by the person who fraudulently obtained them, 
before any notice of the fraud or any tlisaffirm- 
ance of the transaction, by the real owner. 
Iliqqo'iu v. Burton^ 2G L. J., Ex. 342 ; 5 W. It. 
683.’ 

A coachbuilder let a brougham for a year, and, 
according to the custom of the trade, the hirer’s 
arms were painted on the panels. The hirer put 
the brougham up for sale by auction at Ald- 
ridge’s and it was purchased by a commission 
agent and horse dealer : — Held, in an action of 
trover by the owner against the purchaser of 
the brougham, that, by allowing the arms to be 
painted on the panels, the owner did not lender 
himself responsible for the fraudulent sale by 
the hirer, and therefore the purchaser must be 
the loser in the transaction. Manner v. Banlis. 
17 L. T. 147 ; 36 W. R. 62. 

Tf bona lide for valuable consideration, a sale 
of goods is not invalidated hy knowledge, on the 
part of the purchaser, that an execution against 
the vendor is intended. IlalcY. Saloon Owiiilus 
Co., 4 Brew. 492 ; 28 L. J., Ch. 777 ; 7 W. E. 316. 

Fraudulent Sale of Horse — Keep.] — The 
plaintiff sold for the defendant a horse, and 
received the price. The purchaser afterwards 
rescinded the contract on the ground of fraud, 
and was repaid the purchase-money. In an 
action by the plaintiff for the keep of the horse : 
— ^Held, that the defendant could not set off the 
price as money received for his use, it having 
ceased to be so when the contract was defeated 
by the purchaser, although the defendant was 
ignorant of the fraud, Murray v. Man 7 i, 2 Ex. 

■ 639 ; 17 L. J,, Ex. 256 ; 12 Jur. 634. 

4. Eepusal to Peefoem. 

Eight to Cancel Contract where Coods to he 
Delivered hy Instalments.] — The defendant, in 
October, 1879, sold to the plaintiff, and the 
.plaintiff bought of the defendant, 2,000 tons of 
pig iron, at 42,$. a ton, to be delivered to the 
plaintiff, t o. b., at the maker’s wharf, in Novem- 
ber, December, and January next, at 6^, per: 
ton extra. The plaintiff failed to take delivery 
thd iron in efeimed to 

\“WDecein- 

^ denVer ^gave 


any iron in November : — Held, in an action by 
the plaintiff for dninages in respect of tlie- 
defendant’s refusal, by the majority of the court; 
of appeal, that by the plaintiff’s failure to take 
one-thiixUn November, the dcfcndnnt was jusTi- 
tied in refusing to deliver the other two-thirdsi 
afterwards. IloncJi v. Muller, 50 L. J., Q. Ih 
529 ; 7 Q. B. D. 92 ; 45 L. T. 202 ; 29 W. R. 830 
— C. A. 

Tender of Two of a Set of Three Bills of 
Lading.] —If by the terms of a contract nf sale- 
payment is to be made in exchange for bills of, 
lafiing, the purchaser is bound to pay when a. 
duly indorsed bill of lading effectual to pass thC' 
p]’Operty is tendered, although the bill be drawra 
in triplicate and all three are not accounted for,, 
and if he refuses to accept and pay. he does so at 
his own risk as to whether the bill of lading;' 
tendered was an effectual one, Stniders v. 
Maclean. 52 L. J., Q. B. 481 ; 11 Q. B. D. 327 ; 
49 L. T. 462 : 31 W. R. 608 ; 5 Asp. M. C. ISO. 

For Accepting too Little.] — The defendants-. 
agreed to supply the plaintiffs with from 6,000 
or 8,000 tons of coal, to be delivered into the 
plaintiffs’ waggons at the defendants’ collieries^ 
in equal monthly quantities during the period of 
twelve months, at bs. bd. per ton. During the- 
first month the plaintiffs sent waggons to receive 
only 158 tons. Immediately after the first mordh 
had expired, the defendants informed the plain- 
tiffs that, as the plaintiffs had taken only 15B 
tons, the dc-fendants would annul the contract. 
The plaintiffs refused to allow the contract to be 
annulled, but the defendants <lcclincd to deiivoi" 
an}’' more coal : — Held, that the breach by tJie 
plaintiffs in taking less than the stipulatctS 
quantity during the first month did not entitle 
the defendants to rescind the contract, Shnproti 
V. 42 L. J., Q. B. 28 ; L. 11 8 Q. B. 14 

27 L. T. 546 ; 21 W. R. 141. See also Iloare v.. 
Eeymie, ante, col. 530. 

HoxL-Payment of Instalment.] — When there is 
a contract for the sale of goods to be delivered 
by instalments, the price of each instalment 
being payable on delivery, and the buyer does 
not pay for one instalment under such circum.- 
stances as to give the seller reasonable ground 
for believing that he will be unable to pay fer 
the instalments to be delivered in future, and 
that he does not intend to go on with the con- 
tract, the seller is justified in repudiating the 
contract. Bloomer v. Berraitem, 43 L. J., C. Ik 
375 ; L. R. 9 0. F. 588 ; 31 L. T. 306 ; 23 W. IL 

ms. 

The defendant contracted to sell to the plain- 
tiffs 260 tons pig-iron at 56^. per ton, half to be 
delivered in two, remainder in four, weeks ; pay- 
ment, net cash fourteen days after delivery of 
each parcel. The market was rising, and, not- 
withstanding urgent demands by the plaintiffs,, 
the delivery of the first 125 tons was not com- 
pleted for nearly six months. They refused to 
pay for the first parcel, claiming a right to set 
off the loss they had sustained from being- 
obliged to procure other iron in consequence of the 
defendant’s default ; but they still urged the 
delivery of the second parcel. The defendant^ 
treating the refusal to pay as a breach and atfe 
abandonment of the contract by the plaintiffs,, 
declined to deliver anj’ more. There was no 
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nltimately paid : — Held, that the mere refusal to 
pay for the first parcel did not, under the circum.' 
stances, ^Tarrant the defendant in treating the 
contract as abandoned and refusing to deliver 
the remainder, and that the plaintilfs were en- 
titled to damages for the breach. Freeth v. Burr 
43 L. J., C. 1\ 91 ; L. Ih 9 C. P. 208 ; 29 L. T. 
773 ; 22 W. E. 370. 

When a contract veas entered into to deliver a 
quantity of barley by delivery in certain por- 
tions, each pOT’tion to be paid for on its arrival 
at the port of destination, some of the portions 
delivered were delivered short in weight ; the 
purchaser refused to pay for any more, unless a 
reduction was allowed for the price of the defi- 
ciency, and also for re-weighing the barley : — 
Held, that such a refusal did not amount to a 
rescission of the contract by the purchaser. 
cojrai v. Proser, 22 W. E. 222— Tr. Es. Ch. 

The respondents bought from the appellant 
company, 5,000 tons of steel of the company’s 
make, to be delivered 1,000 tons monthH, com- 
mencing January, 1S81, paiimiont within three 
tlays after receipt of shipping documents. In 
January the company delivered part only of that 
month’s instalment, and in the beginning of 
February made a further delivery. On 2nd 
February, shortly before payment for these 
deliveries became due, a petition was presented 
to wind up the company. The respondents bonil, 
fide, under the erroneous advice of their solicitor 
that they could not, without leave of the court, 
safely pay pending the petition, objected to make 
the payments then due unless the company ob- 
tained the sanction of the court which they 
asked the company to obtain. On 10th Feb- 
ruary, the company informed the respondents 
that they should consider the refusal to pay as a 
breach of contract, releasing the company from 
any further obligations. On 15th February an 
oi’der was made to wind up the company by the 
court. The respondents sought damages for 
failure to deliver the January instalment, and a 
right to deduct those damages from any pay- 
ments then due, and said that they always had 
been and still were ready to accept such de- 
liveries and make such payments as should be 
accepted and made, subject to the right of set-off. 
The liquidator made no f urther deliveries, and 
brought an action in name of the company for 
the price of the steel delivered. The respondents 
counter-claimed for damages for breaches of con- 
tract for non-delivery Held, that on the true 
construction of the contract, payment for a pre- 
vious^ delivery was not a condition precedent to 
the right to claim the next delivery; that the; 
respondents had not by postponing payment 
under erroneous advice acted so as to show an 
intention to repudiate the contract, so as to 
release the company from further performance. 
Mersey Steel and Iron Co, v. Naylor^ 53 L. J., 
Q. B. 497 ; 9 App. Cas. 434 ; 51 L. T. 637 : 32 
W.E. 939—H. L. (E.) 



Time for Payment on Sale of Specific Chattel.] 
— On a contract for the sale of a specific chattel 
on credit, time, without express stipulation, is 
not of the essence of the contract ; and the 
vendee, on tender of the price, though after the 
expiration of the period of credit, may maintain 
trover against the vendor to recover such chattel. 
The vendor cannot rescind, the contract on non-- 
)ayment at the day. Martindale y... Smith. 1 
h & H. 1 ; 1 Q. B. 389 ; 10 L. Q, 


Ee-sale — Kon-Payment.]— If after the sole of 
a chattel, but before actual delivery, the vendor 
resells the property 'while the purchaser is in de- 
fault, the resale will not authorise the purchaser 
to consider the contract rescinded, so as to entitle 
him to recover back any deposit of the price, or 
to resist paying any balance of it which may be 
still due. Pays v. FduTjee^ .L. E. 1 P. C. 127 ; 12' 
Jur. (i7.S.) 3G1 ; 14 L. T. 176. 

A fortiori, where there has been a delivery, 
and the vendor takes it out of the possession of 
the purchaser, and resells it. Ih. 

Where the resale is wrongful, the purchaser’s, 
remedy is by an action of trover. Ib. 

Time of Shipment.] — xV. contracte<l to sell to B. 
a specific cargo of wheat, described in a bought, 
and sold note as “ shipped per • Diletta Mimbelia,’ 
as per bill of lading dated September or October,” 
and which was all on board at the date of the 
contract : — Held, that this did not amount to a 
condition so as to entitle the buyer to rescind 
the contract, on its turning out that the wheat 
w^as not shipped at the time mentioned, Gattorno 

V, Adams^ 12 C. B. (N.s.) 560. See cases ante- 
cols. 532, 533. 

Ship to he Eeady to Sail on Given Bate.] — Jn 
a contract for the sale of flour free on hoard the 
first-class steamer T. from S. to C., it was stipu- 
lated that the vessel was “ to sail from L. to S... 
on or before 1st December, 1855, accidents ex- 
cepted ; if such should happen, and the vessel 
not be ready to sail on 4th December, buyers to 
have the option of cancelling the contract. Tlie 
vessel was prevented from sailing from L, on the 
1st of December by an accident, and she was not 
ready to sail until six o’clock in the evening of 
the 4th, when she was prevented by stress of 
'weather and did not sail till the following day : 
— rHeld, that the meaning of the contract was,, 
that if she 'v^^ere prevented sailing by an accident 
on the 1st, the buyers would not have the power 
to cancel the contract if she were “ready to- 
sail ” on the 4th, although she did not actually 
sail until after that day. Smyth v. SahlUczf, T 

W. R. 460. 

Declaration of Inability to Perform.] — The de- 
fendant by his agent contracted to cteliver 300 
casks of oil during the season to the plaintiff’s- 
customers on receipt of orders from the plaintiff 
on complaint by the plaintiff of irregularity in 
the delivery of the oil, the defendant’s agent 
stated that the defendant had no oil to give him : 
— Held, that this statement by the agent of his 
inability to perform was a breach of contract 
upon which the plaintiff might sue. lesson v. 
North British Oil and Candle 6b., Ir. E. 8 C.L. 
309. 


Breach of Warranty.] — The purchaser of a 
mare at an auction was induced to buy her by 
the description that she had been hunted with 
certain hounds. The conditions of sale provided 
that horses not answering the description must 
be returned before a specified time, otherwise 
the purchaser must keep them with all faults. 
The purchaser paid the price, and was casually 
told that the description untrue. Never- 
theless, he removed the mare to his own stables,, 
and while being so removed, she ran away and 
injured herself severely, without any negligence 
^.;jp|i:fhe-purcha^ex’s,part.. The description was, in 
' untrue, and on that ^ound the purchaser 
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Tetnrned her to the seller within the specified 
time ; — Held, that since the purchaser had in re- 
moTing her done no more than he was entitled 
to do ixnder the contract, and since the injuries 
were not owing to any negligence on his part, he 
had not lost his right to rescind the contract, 
•and could recover "the price from the seller as 
money had and received. HeaA v. Tattersall, 
41 L. J., Ex. 4 ; L. R, 7 Ex. 7 ; 25 L. T. 631 ; 
SOW. R. 115. 

Sale upon Condition — Seller prevented from 
iuMlling Condition by Buyer.] — If, in the case 
of a contract of sale and delivery, which makes 
acceptance of the thing sold and payment of the 
price conditional on a certain thing being done 
by the seller, the buyer prevents the possibility 
■of the seller fulfilling the condition, the contract 
is to be taken as satisfied. By a written con- 
tract A. agreed to buy of B. a (ligging-machine, 
if it fulfilled certain conditions, one of which 
was that it should be capable of excavating a 
given quantity of clay in a fixed time on a 

properly opened-up face ” at the C. railway 
•cutting. The machine failed at another cutting 
to excavate the required quantity, and on its 
being removed to the “ C,” cutting and tried at 
•a face not a “properly opened-up one,” and 
“breaking down, after a few days’ work, A. re- 
fused to give it any further trial or to pay the 
price of the machine : — Held, that B. was 
-entitled to a decree against A. for payment of the 
price of the machine. Macltay v. Dich, 6 App 
€as. 251 ; 29 W. R. 541— H. L.'(Sc.). 

Seller Hindering Buyer — Fraud.] — To a de- 
elaration on a contract for the sale of growing 
trees, alleging for breach, that although the de- 
fendant had permitted the plaintiff to fell and 
carry away certain of the trees, he refused to 
permit him to fell and caiTy away the residue, 
the defendant pleaded, that after the promise, 
and before breach, the plaintiff fraudulently 
felled and carried away trees which were not 
.•sold to him, exceeding in number and value the 
residue ; which trees, so fraudulently felled and 
carried away, were taken by the plaintiff- in 
fraudulent substitution of the trees purchased 
by him ; and that the defendant kept the trees so 
fraudulently felled and carried away by him, 
and that therefore the defendant refused to 
permit him to fell and carry away the residue 
•of the trees contracted for : — Held, that the plea 
was bad, inasmuch as it showed not a rescission 
or an abandonment of the contract by the plain- 
tiff, but a mere act of trespass or wrongful act, 
for which the defendant might have a remedy ; 
:and that there was no estoppel. Letols v. Clif- 
ton, 14 C. B. 245 ; 2 C. L. R. 1360 ; 23 L. J., 
€. P. 68 ; 18 Jur. 291 j 2 W. R. 230. 

OOKTBACT. 

Sale of Cargoes — Kegleet to Fetch — Delay.] — 
Declaration on an agreement by the plaintiff to 
sell and deliver to the defendant, and by the de- 
fendant to purchase, as many of the plaintiff’s 
gas coals, equal in quality to a cargo before 
^shipped on trial, as one steam vessel to be sent 
by the defendant could fetch in nine months 
. from to S., to L. Breach, that the defendant re- 
fused to send a steam v^sel to fetch divers car- 
^ -goes of coals. A plea, that, before any breach 
•by the defendant, the plaintiff .broke the con- 
by delivering coal coal i 

‘.‘--equal hff quality ^ to the- trial, | 


but was inferior thereto, and wholly unfit for the 
defendant’s purposes, as the plaintiff well knew. 
Another plea, that, before any breach by the 
defendant, the plaintiff broke the contract by 
detaining an unreasonable time, and beyond the 
time permitted by the contract, the vessel sent 
by the defendant to receive the coal: — Held, 
that neither of the pleas was an answer to the 
declaration. Jonassolin v. Yownq, 4 B. & S. 296 ; 
32 L. J., Q. B. 385 V 11 W. R. 962. 

Bought and Sold Rotes — Time for.] — Where a 
broker sold on a Saturday goods of the defendant 
to the plaintiff’ for a stipulated price, su)>ject to 
the plaintiffs approval of the quality upon the 
Monday followiiig, and sent the sold-note to the 
plaintiff on the Saturday, marked with the 
words “ quality to be approved on Monday,” but 
did not send the bought-note to the defendant 
then, because he bad met and informed him of 
the contract on the same day ; but the plaintiff 
not having signified his disapproval of the con- 
tract oil the Monday, the broker sent the sold- 
note to the defendant on the Fridajy with the 
words “ quality to be approved on Monday ” 
struck out, which note the defendant returned 
within twenty-four hours, which, by the custom 
of the trade, signified his disaffirmance of the 
contract, so far as in him lay ; yet, held, that 
at any rate the defendant could no longer dis- 
affirm it after the Monday, when the plaintiff, 
not having signified his disapproval, was also ^ 
bound bv it. liu nijqhries v. Ca rvalho, 16 East, 45 ; 
14 R. Ik 280. 

Mistake as to Parties.] — Where the broker 

makes a mistake in the contract, desci’ibing on 
the bought and sold notes goods to be sold by A., 
B. and C., which he believed to be the real names 
of the firm which employed him, which firm, in 
fact, from a recent alteration that the broker 
was not privy to, consisted of A., D. and E. only : 
— Held, that the purchaser of the goods was not 
at liberty to avoid the contract on this account, 
after having treated the contract as subsisting 
upon a subsequent communication from the 
plaintiffs, unless he could show that he had been 
prejudiced, or had lost the benefit of a set-off’, 
Mitchell V. Lai)age, Holt, N. P. 253 ; 17 R. R, 
633. 

5. Ageeemext to Rescind. 

Verbal.] — The plaintiff agreed with the defen- 
dants, in writing, signed by them, to sell and 
deliver, at a future day, goods above 10k in value. 
Afterwards, and before breach, the time for per- 
forming the contract was verbally extcTided for 
a fortnight : — Held (there being neither accept- 
ance nor payment under the verbal arrange- 
ment), that the verbal arrangement was void, 
and could not rescind the written contract, which 
the plaintiff might therefore enforce. Noble v. 
Ward, 4 H. & O'. 149 ; 35 L. J., Ex. SI ; L. R. 1 
Ex. 117 ; 12 Jur. (n.s.) 167 ; 13 L. T. 639 ; 14 
W. R. 397. Affirmed 36 L. J., Ex. 91 ; L. K. % 
Ex. 35 ; 15 L. T. 672 ; 15 W. R. 520— Ex. Ch. 

In an action for goods sold and delivered, it 
is no plea that the sale and delivery wore in 
pursuance of a contract, which it was agreed 
should be wholly rescinded. Ndmards v. (Jhap-^ 
man, 4 D. P. 0. 732; 1 M, & W. 231; 1 Gale, 
376 ; I Tyr. & G. 481 ; 5 L. J,, Ex. 139. 

Waiver.] — Wliere 'a seller of goods, upon the 
buyer’s refusal to accept them, requested the 


S63 SALE 


OF GOODS — Discharge and Breach of Contract. 564 



'565 SALE OF GOODS — Discharge and Breach of Contract* 566 

buyer to sell them for him, which the buyer quality to the defendants, and agreed to receive 
^agreed to do if. he could, but did not : — Held, payment for each delivery, either in cash for dis- 
•that, in an action by the seller for the price, the count within a month, or by bills at four months, 
jury, ill considering whether the request made according to the defendants’ option. Upon ap- 
by the seller was a waiver of the contract of plication by the plaintiffs in July for payment 
•sale, could not take into their consideration for iron delivered in June the defendants elected 
■whether such request was made under an igiior- to pay by bill. Before, however, the bill was 
ance of the lawq and impression that his remedy given, the defendants discovered that the iron 
was gone. Gomcry v. Bond. 3 M. & S. 378. which had been worked up into plates •was of 

inferior quality to the sample, and useless to them. 
They therefore refused to accept any more bills, 


As to Third Persons.] — A contract of sale may 


be rescinded, by the consent of the vendor and and the plaintiffs immediately, in August, brought 
vendee, before the rights of other persons are an action to recover the contract price of the 
concerned. Stnith v. Meld, 5 Term Eep. 402 ; June delivery : — Held, that the contract having 
2 -E. IL 630. been broken by the plaintiffs delivering iron of 

But where the vendee wished to return the inferior quality, and it being consequently their 
goods, and the vendor instituted an attachment fault that the bill for the invoiced price wms not 
to attach the goods in the hands of a packer, as given, and yet both parties having at the time, 
the property of the vendee, it w’as considered as and up to the discovery of the quality of the iron, 
an election by the vendor not to rescind the treated the delivery as made under the contract, 
•contract ; and the vendee having since become and to be paid for under it, the period of credit 
a bankrupt Held, that the vendor could not had not expired, and the plaintiffs were not 
recover the goods from the packer in trover, entitled to sue either for the contract price or on 
JI>. a quantum valebant for the reduced value of the 

_ goods. Way ridf'i Merthyr Steam Coal ami Iron 

Evidence.]~Theplaintiffagreed to buy thirteen Co. v. lloreivood, 46 L. J., Q. B. 746. 
tons of oil from the defendant, and paid a On a sale of goods the invoice expressed that 
■deposit for the price. Five tons were delivered, they should be paid for in “ from six to eight 
when the plaintiff^ said they were of inferior weeks.” The sale took place on the 1st of May, 
quality, and required the defendant to take and the action for the price was commenced on 
them back or return the deposit-money.- The the 18th of June. At the trial the judge left it 
<Iefendant sold the other eight tons, but it did to the jury to say what was the mercantile mean- 
iiot appear whether he had thus rendered him- ing of the expression “from six to eieht weeks 
self incapable of completing the contract, before and the jury found that tlio action had not been 
or after the plaintiff ref used to receive any more brought prematurely. The judge, being of the 
of the oil : — Held, in the absence of such evi- same opinion, directed a verdict for the plaintiff : 
dence, that, on an action to recover back the —Held, that the question was properly left to 
money, the jury was properly directed, first, the jury, and the verdict right. Ai^Jmovtlb y. 


whether there was fraud on the part of the de- 
fendant in the inception of the contract, and, if 
not, whether, secondly, there was sufficient evi- 


Redford, 43 L. J,, C. P. 57 : L. E. 9 0. P. 20. 

If the agreed terms of payment for goods sold 
are by a three months’ bill, the buyer to have the 


dence that the defendant had agreed to rescind option of paying cash at 2^^ ffiscoimt, the buyer is 
the contract. Pitt v. Casnatiet, 4 Man. G. 898 ; not bound to accept a bill for a larger amount 
Scott (2S'.R.) 902 ; 12 L. J., C. P. 70 ; 6 Jur. than his debt, and even if he refuses to accept a 
1125. 'bill correctly drawn the seller cannot sue for 

X T Trr-, ini -I good sold and delivered befo.re the end of three 

Effeoq-\\here the vendor of a horse rescinds the date of the bill drawn bv him. 

the contract for the sale, he IS liable to the pitr- v. Cm-Usle Hone Clothing Co., 21 


<;haser for the keep during the time he kept the rjt /-qq 
horse, contract. King v. however, the agreed terms are cash, with 

i nee, 2 tint. 416. buyer’s option of a bill, the seller can sue imme- 

Hire and Purchase Agreement-Seizure of diately upon the buyer’s refusal to accept Ih 

Coods-Aotion for Arrears-Election,]-If an « no defence to an action for 

agreement, though in form a hire-and-purchase not accepting gewds if they have not been ac- 
aireement, is in fact an eireoutoiy contract of oept.^ according to the contoot. Foster y. ISadeo, 
sale, and contains a stipulation that it may be 

'determined in case of instalments being in ar rear x. i -xurr. i i x* 


sale, and contains a stipulation that it may be 
'determined in case of instalments being in arrear 

■by seizure of the goods, then, if such seizure is , Tender-Estoppel by.]-\\hen a declaration 
nkde, the vendor cannot also sue for the arrears substantially a contra^ and a terider m 

due at the time of the seizure. He is put to the it the plaintiff^ is not estopped 

1 , ... , trnm cor»tf*r>dmcr for the true rnternrotation of 


au LllO laxiic UX OCX/iUit?. XiC lO UUO lU CiXC n * ■ t <. .m u -j xx‘ X* 

election of one of his two remedies, aid cannot conten<hng foi’ the true interpretation of 

.avail himself of both. mwUon v liiohefts, 63 the contract by the fact thaUie has also set our 
IxJ QB711*10E 558 • 71 L T 191 I m his declaration an alternative case of a tender 


If the paj-ment of the .future instalments has p 

beenguaraiteed by a surety for the purchaser, ° ' ’ 

he is -not liable after the seizure, as the principal * 

obhgation has ceased. Ih. Delivered.]— 'W^here 

p several articles are bought at a certain price per 

b. JjBeach. article and the money paid, but the articles are 

a. Action for. earmarked dr set apart for the purchaser, 


i. Generally. 


Goods Paid for hut not Delivered.] — Where 
several articles are bought at a certain price per 
article and the money paid, but the articles are 
not earmarked dr set apart for the purchaser, 
and some of them are not delivered, the right 
claim of the purchaser is for the price of the 


Credit Dnexpired at Time of Action.]-^The articles nb,t delivered, as money had and received 
plaintiffs contracted to deliver iron of a certain, upon a consideration wffiich has totally failed, 
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had ever offered to return them : — Held, that A. 
might maintain an action for goods sold and 
delivered 'against B,, though • at the i time: nf ' the ,, 
deliveries A. was not aware of the death of W. 
Weatlierhy v. 5 Oar. & P. 228. 

A. agreed with B..' : that B. ; should , haYe 
(A.’s) farm for his life, for 20Z. : a year rent, ' and 
the whole of A.’s keep and maintenance, B. to 
take off the stock 'at lU. 10.9. B. haying taken 
the stock, and had possession of the land for his 
life “Pleld, that his executor might be used for 
the 1U. 10.9. in an action for goods sold and 
delivered. Stone y, Rogers^ 2 M. & 6 

L. J., Ex. 145. 


which is a clai m for liquidated damages. Bigger- 
fifaff Y, Bowatfs Wharf, 65 L. J., Ch. ’536 
[1890] 2 Ch. 93; 74 L T. 473; 44 W. B 
536 — 0. A. 

Where goods stored in a warehouse are sold, 
and a warrant for them delivered to the vendee 
upon payment of the purchase-money, and the 
warehouseman refuses to deliver the goods to the 
purchaser upon presentation of the warrant, an 
action lies against the vendor for the non-delivery 
of the goods. Thai v. Illnton, 4 W. E. 26. 

Parties to Sue — Consignee.] — ^A consignee of 
goods has such a right of property in the goods 
consigned to him as to maintain an action against 
the shipowner for non-delivery of the goods. 
Trormn v. Bent^ 8 Moore, P. 0. 420. 

A. agreed, verbally, to ]3uy of B. all the whale- 
bone he could procure, at a certain price, to be 
sent by a particular railway, A. agreeing to pay 
the carriage. Some whalebone, to an amount 
exceeding lOZ., having been delivered at the rail- 
way station by B., consigned to A,, and having 
been duly invoiced to him, was lost in the tran- 
sit. B. then wrote, requesting A. to make a claim 
against the company : — Held, that there having 
been no acceptance and receipt of the goods 
within the statute of frauds, A., the consignee, 
was not entitled to sue the railway company for 
the loss. Coomhs y, Bristol and Bxeter Jit/., 3 
PI. & N. 510 ; 27 L. J., Ex. 401 ; 6 W. E. *725. 
See also Cases ante, col, 459. 

Principal or Agent.] — Where a factor, 

having a del credere commission, sold goods for 
the plaintiffs to the defendant without disclosing 
their names, the defendant knowing that he was 
factor, and the plaintiffs, according to the settled 
course of dealing between them, drew on the factor 
for the amount, who, before the bills became due, 
stopped payment, and afterwards became bank- 
rupt : — Held, that notwithstanding the del 
credere commission, the plaintiffs might sue the 
defendant for the price of the goods, the balance 
of the account current between the factor and 
the defendant being, at the time he stopped pay- 
ment, in favour of the factor, but at the time of 
action brought in favour of the defendant. 
IJornhy V. liacy, G M. & S. 166 ; IS R. B. 345. 

* P., a broker in London, having some rum for 

sale, made a contract with L., and gave him a 
sale-note in these terms: — “Mr. L., London, 
January 15, 1861, — I have this day bought, in 
my own name, for your account, of T., 259 pun- 
cheons of Cuba rum, sold at Is. ^d. per gallon. 
Landing charges 5.?. per puncheon, to be paid by 
the buyer ; landing gauge ; prompt 23rd March ; 
brokerage half per cent. Money on delivery, or 
5L per oenh^* (Signed by him.) A portion of 
the price of the rum was afterwards paid to T. 
and received by him Held, that the broker 
could not maintain an action for goods sold and 
delivered against L, for the residue of the price 
of the rum, but that the action should be brought 
by the principal. Fawles v. Bamh, 31 L* J., 
a. B. 98 ; 8 Jur. (3s\s.) 385 ; 10 W. W 348. 

; Parties Liable — EepresentativesJ — ^A., a pub- 
lisher, had for some years suppli^ a periodical 
. ; work to W. as fast as the numbers came out. W, 
kttowfng of ihiaMmth, continued 
the hhmbesm or th^ .work by the stage- 
coach, addressed ...were 


Chapel-wardens.] — Where goods were 

ordered by one of two chapel-wardens for the 
use of the chapel : — Held, that the warden giving 
the order might be sued separately, without 
ioining his brother-officer. Shaw v. Ifislog). 4 
B. & E. 241 ; 2 L. J. (o.S.) K. B. 168 ; 27 E. IL 
■515. ■ 

Bankrupt’s Assignees.] — M. ordered cer- 
tain goods ; subsequently M. became insolvent and 
executed a deed for the benefit of his creditors, 
under which inspectors were appointed. After- 
wards they wrote a letter confirming the order 
of M., bub signed as his agents : — Held, that the 
fact did not make them personally liable to pay 
for the goods which M. had ordered. Bed path v. 
Wigg, 4 H. cV C. 432 ; 35 L. J., Ex. 211 ; 12 
Jur.’CK.S.) 903 ; 14 L. T. 764 ; 14 W. E. 866— 
Ex. Ch. 

Volunteer Officer.] — An officer and pro- 
moter of a volunteer rifle corps may he liable to 
a tailor for uniforms supplied to the corps on 
the orders of the committee, although in the 
tailor’s books the corps is debited, the question 
of liability being for the jury, on the whole of 
the evidence, supposing there is any evidence of 
the defendant s concurrence in the orders given* 
Cross V. Wnitims, 7 H. & H. 675 ; 31 L. J., Ex* 
145 ; 6 L. T., 675 ; 10 W. E. 302. 

Member of Officers’ Mess.] — An individual 

member of a mess, who has not in any -way 
pledged the credit of the mess, is not personally 
liable for goods supplied to the mess by the 
orders of the wine caterer. Ilawhe v. Cole, 02 
L. T. 658. 

Person Purchasing Vendor’s Business.] 

— The defendant, who had been in the habit of 
dealing with B., sent a written order for goods 
directed to B. ; the plaintiff, who, on the Wme 
day had bought B.’s business, executed the order 
without giving the defendant any notice that the 
goods were not supplied by B. Held, that the 
plaintiff could not maintain an action for the 
price of the goods against the defendant. Botilt(>7t 
V. Jones, 2 H. & H. 564 : 27 L. J., lx. 117 ; 3 
Jur. (N.s.) 1156 ; 6 W. E. 107. 

Estoppel — by Conduct.] — A person may, by his 
acts, in causing another to believe that he is 
the purchaser of goods, be precluded from dis- 
puting that he was not, in faet, the purchaser,, 
although his acts were not intended to induce 
that belief. Cornish v. Allmton, 4 H. & H. 549 : 
28 L. J., Ex. 262 ; 7 W. E. 504. 

Princip^ "or, Afont .'];— '<M ■ 
Ai,- attended, on behalf of A., at a sale by auction 
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of the plaintiff’s goods, at which the plaintiff, 
who knew B. to be A.’s foreman, was present, 
but took no part. A lot was knocked down to 
B., and the auctioneer, who did not know him, 
asked his name, and he gave his own name, 
which was entered as the name of the purchaser. 
The goods were taken away in A.’s carts, and 
consumed by him : — Held, per Channcll and 
Wild, BB., that B. was liable for the purchase- 
money ; but per Pollock, C. B., and Braniwell, B., 
that he was not. WiUtanisoQi v. JBm'ton, 7 H. & 
]Sk 899; 31 L. J., Ex. 170; 8 Jur. (N.a.) 341 ; 
6 L. T. 800 ; 10 W. E. 321. 

Where a trader arranged with his paid servant 
to set up in the name and style of a supposed 
firm as a merchant, and there was evidence to 
show that the latter had an interest in the 
concern : — Held, that, whether they were partners 
or not, they might be jointly liable as contractors 
for goods ordered by the servant in the name of 
the supposed firm in the way of its apparent 
business, the employer as the real principal, the 
servant as holding himself out as partner. Xirli- 
loootl v. Cheetham, 10 W. E. 670. nisi 

prius, 2 F, & E. 798. 

When a man purchases goods through the 
medium of an agent, and ignorant that he is 
dealing with an agent, the seller is not precluded 
from afterwards suing the principal, unless he 
has by wmrds or conduct induced him to alter his 
condition ; as, for instance, induced him to pay 
the agent on the supposition that the agent has 
settled with the seller. Ileald v. Kenmorthy^ 
10 Ex. 739 ; 3 G. L. E. 612 ; 24 L. J., Ex. 76 ; 

1 Jur. (N.s.) 70 ; 3 W. E. 176. 

A merchant, A., purchases goods of B. for the 
use of C,, who is present and selects the goods, 
and stipulates with B. the price and other terms 
of the purchase, and A. credits B. with the 
amount, and debits C. with the amount and a 
commission, and B. debits A. in his books and 
invoices ; B. cannot recover the price of the goods 
against C. Addisoii v. Gandassequi^ 4 Taunt. 
374; 13E. E. 689. 

A., a foreign merchant, employed B. to pur- 
chase goods on commission ; the vendors (wdth 
the knowledge that the purchases were made on 
account of A.) made out the invoices to B., and 
took in payment his acceptances, payable at six 
months : — Held, first, that there was no contract i 
of sale as between A. and B. ; and, secondly, that 
if any such contract existed, B. could maintain ! 
no action against A. before the six months expired. 
Seynmir v. Pyehlau^ 1 B. & AM. 14. 

8ce also Pbiitcipal and Agent. 

ii. Action for Goods Bargained and Sold, 

When Maintainable.] — To support an action 
lor goods bargained and sold, there must be 
either an actual sale of goods existing at the time 
of the contract, or a specific appropriation of 
goods afterwards assented to by the buyer. 
Atldmon v. Bell, 2 M. & Ey. 292 ; 8 B. & C. 277 ; 

6 L. J. (O.S.) K. B. 258. 

The plaintiffs in London entered into the fol- 
lowing contract with the defendants : “ October 
11, 1833, Sold to 0. and Son for account of 
Massrs. A. & Co,, 200 firkins of M. & Go.’s SHgo 
butter, at 71.^. 6d. per cwt. free on board. Pay- 
ment, bill at two months from the date of landing. 
To be shipped this month,” &o. The butters 
were not shipped until the following month, but 
the defendants had waived that condition, and 
they accepted the invoice and the bill of lading;,:' 


which was indorsed to them. The butters were 
afterwards lost on the voyage : — Held, that an 
action for such goods bargained and sold was 
maintainable to recover the price of tho butters. 
Alexander y, Gardiner, 1 Scott, 281, 630 ; 1 
Bing. (N.G.) 671 ; 3 1). P. 0. 116; 1 Hodges, 
147 ; 4 L. J., G. P. 223. 

Although goods are stopped in transitu, the 
vendor, after the credit has expired, may recover 
fOi’ them in an action for goods bargained and 
sold, if he is ready to deliver them on the price 
being paid. Kymer. v. Siiwercvopp, 1 Gamp. 
109 ; 10 E. E. 664. 

An action for goods bargained and sold is a 
good action against a vendee for refusing to take 
them on a false allegation that they were dam- 
aged. Hanhey v. Smith, Peake, 42, n. 

EesaZe.] — After a resale ' an action for 

goods bargained and sold will not lie. Jlore v 
Milner, Peake, 42, n. B. P., Lamond v. Decall, 
9 Q. B. 1030 ; 16 L. J., Q. B, 136. 

In an action for not taking away goods sold at 
a public auction, and for a loss on the resale, the 
plaintiff may recover on the count for goods bar- 
gained and sold ; and it is no objection to his 
right to recover, that he has not the goods then 
to deliver in case he had a verdict. MertensY, 
4 Esp. 251. 

Possession.] — It is not essential, in order 

to a plaintiff maintaining an action for goods 
bargained and sold, that he should have posses- 
sion of the goods or chattels at the time of the 
contract of sale ; for all that is necessary is, that 
there should be a contract for the sale of specific 
goods and chattels at a fixed price, so that the 
plaintiff could have maintained trover for them. 
Seoit V. England, 2 B. As L. 520 ; 14 L. J., Q. B, 
43 ; 9 Jur. 87, 

— — Delivery.]— If goods have actually been 
delivered by a vendor to a purchaser, and it 
appears that the delivery was part of the con- 
sideration for payment, a count for goods bar- 
gained and sold will not lie, but that for goods 
sold and delivered should be used, Forbes v. 
Smith, 11 W. E. 574. 

Where Goods not Fit for Delivery,] — By 

the English law, if there is a contract for sale by 
weight or measure, and acts are to be done in 
order to identify the thing to be delivered before 
it is in a fit state for delivery, no action for goods 
bargained and sold can be maintained to recover 
the price. The only remedy open to the vendor 
(if the circumstances of the case give him a right 
to complain of a breach of contract) is by an 
action for non-acceptance. Boswell v. KUhorn, 
15 Moore, P. G, 309 ; 8 Jur. CN.S.) 443 ; 6 L. T. 
79 ; 10 W. E. 517. 

K, & Co., by an agreement in writing, con- 
tracted to seE and deliver to B. five tons weight 
of hops for 1855, 1856, 1857, the hops to be good 
and merchantable, and of the growth of each re j 
spective year ; to be paid for on delivery, at a 
rate specified ; the hops to be delivered free in. 
Quebec. In 1856, K. k Go. sent to B. a quantity 
of hopSj consisting of eighty-two bales, of the 
growth of 1866, in weight far exceeding five tons, 
B. inspected the hops, and after a tender by K, 
& Co/ of the bulk, but vrithout any specific tender 
of the specific quantity of five tons, B. refused to 
accept any of the bops, when K, k Co. took them 
away, and -deposited them in a storehouse at 
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Co. then brought an action against Betaking from Buyer.]— Where the seller of 
ih of contract in not accepting the goods, which bave not been paid for according to 

d, that as the five tons of hops had the contract, retakes them from the buyer with- 
separated from the bulk, and there out his consent, although under circumstances 
plete delivery, K. & Co. could not sue inducing a suspicion of fraud in the buyer, such 

e, but only recover damages for the retaking is no answer to an action by the seller 

ince of the hops. Id. for the price. Gillard Y. JHtrittan, 8 M. k W* 

3 , that the measure of such damages 575 ; 1 D. (N.S.) 424 ; 11 L. J., Ex. 183. 

&rence of the contract price and ' , , i. n . i. t 

e at the time when the contract was Sale and Beturn.]-A contract with an adver- 
L tising tailor for tour suits a year, and a return 

of the old suits, is not provable under a count 
for goods sold ; it is a special contract, and should 
mu for Goods Sold and Del%vered» declared on as such, llees v. Manners, S 

on.] — The mere delivery of goods by bmitli, 119. 

1 not support an action at the.suit of j,eath of Horse before Sale Absolute.]— A 
sold ana deliverecl, where it appears ]jQj.gg plajutiif to the defendant, 

topayC acommi^ionuponthesale condition that it should be taken away 

’ * ty the defendant and tried by him for eight days 

L. J., 0. 1 . -03. 2 'eturiied at the end of that time if it was 

The horse 


not found suitable for his purposes, 
died on the third day after it was placed in the 
defendant’s stable, without fault of either party : 
— Held, that the plaintiff could not maintain an 
action for the price as for goods sold and de- 
livered. Elphich Y. Barnes L. J., C. F. 698 ; 
5 C. F. H. 321 ; 29 W. E. 139; 44 J. F. 651. 


is not supported by proof of an order by the 
defendant to send the goods to a certain quay, 
to be left till called for, without a reception and 
an acceptance on the part of the vendee of the 
goods so sent. Anderson v. Hodgson, 5 Price, 630. 

Bixing Engine.] — Where it was proved that a 
contract was “ to build an engine of 100-horse 
power for 2,500k, to be completed and fixed by 
the middle or end of December” ; and that the 


Loss of Ship on Voyage.] — The defendant in 
I London buys of the plaintiff a ship which the 
plaintiff builds beyond seas. The defendant 
writes to the plaintiff, ordering him to provide a 
captain and crew, to load the vessel and to insure 
her. The plaintiff carries out the order, and the 
captain and crew sail in the vessel, which is lost 
on the voyage. The plaintiff may recover the 
price of the vessel under a count for goods sold 
and deli vered. SazarlY. Hodges, 7 W. E, 204. 

Goods Damaged while Lent.] — -The plaintiff 
agreed to let (or lend) the defendant a musical 
snuff-box, on the understanding that if it was 


omeron m.,mptu'suunue ui. wuiuam. LrctiiaAcixcu unreasonable time, the plaintiff may bring an 
twenty-four sacks of flour to B.’s name in the action for goods sold and delivered. Beverlei/ v. 
books, and afterwards delivered twelve sacks of Lincoln Gas Light and Cohe Co., 2 & F. 283 : 

the flour to B., which B. paid for. Ko appro- 6 A. & E. 829 ; *7 L, J., Q. B. 113. S. F., Baileu 
priation of any particular twenty-four sacks was y. Gouldsmith, Peake, 78 ; Harrison v. Allen, 
ever made for B. The flour contained in the Moore, 28 ; 2 Bing. 4 ; 1 Car. k F. 235 ; 2 L. J. 
twelve sacks delivered was found on examination (o.s.) 0. F. 97. 

not to correspond with the sample, and B. con- Where goods are sold under a contract of sale 
sequently refused to accept or pay for the re- or return, they pass to the purchaser, subject to 
maining twelve : — ^Held, that A. could not recover option in him to return them within a reason- 
the price of these twelve sacks as for goods sold able time ; and if he fails to exercise that option 
aad ddivered. Mliott v. Beginbotham, 2 Car. & wimn a reasonable time, the price of the goods 

. may be recovered as upon an absolute sale. Moss: 

. Me.] j-In an action for goo^ sold and de- j^r. 636. Contra, Ikg v. BranUnHem, 8 Scott 
hyered, the defendant cannot show, under the (n.b.) 839. Overruled, 2 Bing 484 
general issue^ that, at the timti; of the sale, the ■ 

goods did not belong to the vendor, and that they Goods Sold in Casks.] — On the sale of 

afterwards; reclamed. real btraer, beer in casks, the seller gave notice to the pur- 
jV* Oaltk chaser, that,uule$s he return^, the casks 'within 

1 \p ; k i a fortnight he .would be ‘ considered ' the f pur- 
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chaser, and he did not return them within a fort- 
night : — Idcid, that the seller could not maintain 
airaction for goofls sold and delivered, the whole 
resting on a special agreement, Lyona v. Bcivms^ 
2 Stark. 39. 

In an agreement for the sale of oil was the 
following memorandum 'The casks to be re- 
turned in three months, or to be paid for at the 
rate of 3k per ton.” The casks not having been 
returned within the time specified : — Held, that 
the value might be recovered as goods sold and 
delivered. v. 1 Arn. & H. 7 ; 

dJur.988. 

Brewers in Dublin supplied porter in casks to 
a customer on the terms that the empty casks 
were to be returned to Dublin at the customer’s 
expense, within six months from the date of 
invoice,' or paid for at the invoice price, at the 
option of the shippers : — Held, that, as soon as 
the casks were empty, the customer was in the 
situation with respect to them of a mere bailee 
during pleasure, and that the brewers had such 
an immediate right of possession of the empty 
casks as would entitle them to maintain an action 
against any person who converted them to his 
own use. Mandtrs v. Williams^ 4 Ex. 339 ; 18 
L. J., Ex. 437. 

The defendant sold to the plaintiff cement in 
casks and bags for a certain sum, the defendant 
to allow the plaintiff 3^s'. Qd, for each cask, and 
2s. (kk for each bag which should be returned, 
terms cash. In an action upon the contract for 
the price of the casks and bags, the plaintiff 
averred, and the defendant traversed, a readiness 
and offer to return the casks and bags : — Held, 
that the averment was severable, and that the 
plaintiff w'as not bound to prove a readiness to 
return all the casks and bags. Nelson v. Pah 
trick, 3 C. B. 774 ; 16 L. J., C. P. 9S. 

By way of Barter or Exchange.] — Where 
two parties agreed to barter goods for goods, and, 
the balance being in favour of the plaintiff, the 
defendant omitted for three years to send goods 
to meet it : — Held, that the lapse of time did not 
entitle the plaintiff to bring an action for goods 
sold, but that his remedy was by an action 
against the defendant for not delivering goods. 
Ilarrison v. Luke, 14 M. & W. 139 ; 14 L. J., 
Ex. 248. 

The plaintiff sued for goods sold and delivered. 
It appeared at the trial that the plaintiff had sold 
the defendant goods, for which he was to be paid 
partly in money and partly by a second-hand 
saddle and bridle. JSTo evidence was given to 
show whether the goods had or had not been 
delivered by the defendant to the plaintiff 
Held, that it w'as no objection that the plaintiff 
had not declared on the special contract. Bull 
V. Parlier, 2 D. (K.S.) 345 ; 12 L. J., Q. B. 93 ; 
■7Jur. 283. 

if A. and B. agree to exchange horses, and B. 
gives a sum of money to A. to bind the bargain, 
A. may maintain an action against B. for not 
delivering his horse, without alleging any delivery 
of, or offer to deliver his own to B. ; for the pay- 
ment of earnest-money vests the property of A.’s 
horse in B. Bach v. Oioe?i, 6 Term Rep. 409. 

A plaintiff agreed to exchange his horse, war- 
ranted sound, with the defendant, for another 
horse and a sum of money : the horses were ex- 
changed, but the defendant refused to pay the 
money, alleging that the plaintiff’s horse was un- 
sound. In an action on the agreement, with 
counts for horses sold : — Held, that the plaintiff 


j might recover the money on the common counts 
' though he failed to prove the agreement as stated 
in the special count. Seldoti v. Coic, 5 D. k E. 
277; 3B. & G. 420. 

Upon an agreement between two traders to 
supply each other on the footing of goods for 
goods ; after a balance struck between them,, 
such balance is to be paid in money, and maybe* 
sued for on the general counts. Imjram v. 

1 Stark. 185. 

If trefoil is sold, to bs paid for partly in goods 
and partly In money, the seller should declare, 
specially on the contract, and not generally for 
goods sold and delivered. Talcer v. JFest, Holt,, 
k. P.178. 

B. agreed to purchase of A. a gun, for forfc}''- 
five guineas ; but it was stipulated that A. should 
take a gun of B.’s, valued at thirty guineas, in 
part payment : B. having refused to deliver his. 
gun and complete the contract : — Held, that A. 
was entitled to recover the forty-five guineas as. 
the stipulated price. Porsyth v. Jervis, 1 Stark. 
437 ; 18 E. E. 804. 

iv. Pleadings and Bctdence. 

Pleadings — STon-delivery.]— -It is not neces* 
sary, in an action for non-delivery of goods sold, 
to set out more of the contract than relates tc> 
the breach. Sguier v. Hunt, 3 Price, GS. 

A contract for the sale of tallow warranted to- 
be ready for delivery from ship or warehouse' 
before 1st November : — Held, that this was 
equivalent to a contract to be generally ready 
for delivery before that day, and need not be. 
.specially averred. Thornton v. Jones, 6 Taunt. 
581 ; 2 Marsh. 287 ; Holt, N. P. 164. 

Upon breach of a contract for the purchase 
of 100 bags of wheat, forty or fifty of which 
were to be delivered on one market-day, and 
the remainder on the next market-day, the 
plaintiff cannot declare as upon an absolute 
contract for the delivery of forty bags on the 
first day, &c., though forty bags were then in 
fact delivered, but the contract should be stated 
in the alternative, according to the original 
terms of it. Penney v. Porter, 2 East, 2. 

Where, in consideration of the purchase of 
hay by the plaintiff of the defendant, the lattei*- 
promised to deliver it to, and suffer the plaintiff 
tiff to take it away as he wanted it, when re- 
quested, an allegation that the defendant, after 
suffering the plaintiff to take away a part, sold 
and disposed of the residue to other persons, 
supersedes the necessity of alleging a request to 
deliver the residue. Bowdell s. Parsons, 10 
East, 359. 

Tender of the Price of Goods.] — In an 

action for the non-delivery of malt, which the 
defendant had undertaken to deliver on request 
at a certain price, it is sufficient for the plaintiff' 
in his declaration to aver such request, and that 
he was ready and willing to receive the malt, 
and to pay for it according to the terms of the 
sale, but that the defendant refused to deliver 
it, without averring an actual tender of the price. 
Haivson y. Johnson, X East, 203 ; 6 E. E. 252. 
S. F., Waterhouse v. Skinner, 2 Bos. k P. 447. 

In an action for the non-delivery of corn at 
S. pursuant to an agreement, whereby the de- 
fendant, in consideration that the plaintiff had 
bought of him a certain quantity at a fixed 
price, undertook to deliver it to the plaintiff at 
S. within one month from the time of the sale,, 
the plaintiff must ayer a tender of the price, or 



therefore provable under the general issue. 
JBvss(fy Y. Barnett^ 9 M. & W. 312 ; 1 D. (N.s.) 
646 ; 11 L. J., Ex. 211. Contra, Littlechlld v. 
JJan^s, 7 Q. B. 739 ; 14 L. J-, Q. B. 356 ; 9 Jur. 
1096. 

Under a plea of nunqnam indebitatus for 
goods bargained and sold, it is open to the defen- 
dant to take the objection, that the contract is 
void by s. 17 of the Statute of Frauds. FrUdier 
V. T h<mlijiso7i, 1 Man. &: G. 772. S. P., Zet/f 
V. Tuto?i, 10 M, & W. 393 ; 12 L, J., Ex. 69. 

False Eepresentation.] — A declaration 

alleged that the plaintiff bargained with the de- 
fendant to buy his interest in a lease and fixtures 
and the goodwill of a business ; and that the 
defendant, by falsely, fraudulently, and deceit- 
fully pretending and representing to the plaintiff 
that the amounts received for commission in the 
course of the business, and the net profits of the 
trade, were of a certain amount, sold to the 
plaintiff the lease and fixtures and the goodwill 
of the business : and it then went on to allege, 
that the representation was false, and occasioned 
a consequent damage to the plaintiff : — Heltl, 
that, under not guilty, the plaintiff was bound to 
prove a sale, by production of the agreement 
between the parties, which appeared to be in 
writing, as well as a false and fraudulent repre- 
sentation ; and that it was not enough to prove 
an assignment of the lease, fixtures, and good- 
1 will. Mummer ij v. Paul, 1 0. B. 316 j 2 D. & L. 

I 582 ; 14 L. J., 6. P. 9. 

Where a declaration alleged that the defen- 
dant falsely represented himself as an agent of 
the master of a vessel, and so entered into a 
charterparty with the plaintiff : — Held, that, 
under the plea of not guilty, the contract must 
be proved by the plaintiff, and not the misrepre- 
sentation only. Brink yAVinguard, 2 Car. tk K. 
656. 

A defendant in an action for goods bargained 
and sold at a specific price will not be allowed 
to show, either in bar of the action or in mitiga- 
tion of damages, that there was a false repre- 
sentation of the quality of the goods, unless 
specially pleaded. Woodhouse v. Smft, 7 Car. k 
P.310. 

Fraud.] — In an action on an agreement, 

in which fraud is pleaded, the plea is not sup- 
ported unless some wilful rnisrepreseutation has 
been made. Stuvens v. Webh^ 7 Car. & P. 60. 

Evidence — ^Eeadiness and Willingness.] — A 


them within a specified time, and to be paid for 
in ready money, and by the defendants’ accept- 
ance at two months ; that the plaintiff tendered 
the linseed to the defendants, who, although re- 
quested, refused to pay in ready money or to 


give their acceptance, and discharged the plain- 
tiff from tendering the bill for that purpose. 
The defendants pleaded, first, that they were not 
requested to pay for the linseed in ready money, 


or to give their acceptance ; and, secondly, that 
they did not refuse to give their acceptance or 
discharge the plaintiff from drawing upon them : 
— ^Held, that the pleas were bad, the averments 
traversed being immaterial. Sjmeth v. IZare, 1 
D, (57.S.) 595 ; 9 M. & W. 326 ; 11 L. J., Ex. 104. 

To a count for not accepting goods described 
m the contract as to arrive ex Peerless from 
Bombay,” a plea that the defendant meant 
^lnother ship of the same name, which sailed 
from Bombay two months earlier, and that the 
plaintiff was not ready to deliver any goods 


which arrived by that ship, is a good answer. 
Baffles V. mchelhaus, 2 H. & C. 906 j 33 L. J., 
Ex. 100. 

The plaintiffs declared upon a contract for the 
•sale of refined petroleum. The declaration stated 
that the plaintiffs were ready and willing to 
perform their part of the agreement, but that 
the defendants, though they accepted part of the 
petroleum, refused to accept the remainder. 
The defendants pleaded that the contract w^as 
•contained in certain bought and sold notes, and 
that the plaintiffs were never ready and willing 
to sell to the defendants such refined petroleum 
as they agreed to sell, and that the petroleum 
received by the defendants was received by them 
in ignorance, and without the means of knowing 
that it was not such refined petroleum as the 
jfiaintiffs agi’eed to sell : — Held, that the plea, if 
not amounting to a traverse of the plaintiffs’ 
readiness and willingness to perform their con- 
tract, was bad in substance, as setting up an 
understanding inconsistent with that stated in 
the declaration, and admitted by the plea. 
Borrowman v. Rossel, 16 C. B. (sr.S.) 58 ; 33 
L. J., 0. P. Ill, 112, n. ; 10 Jur, (Jsr.s.) 679 j 10 
E. T. 236 ; 12 W, E. 580. 

It is a good defence to an action, on an agree- 
ment to deliver goods sold, that the plaintiff is in 
‘Such a situation as to be unable to pay for them, 


Price, 68, 

In an action for not delivering goods according 
to agreement, after demand made, it is not neces- 
sary to adduce evidence in support of the aver- 
ment, that the plaintiff was ready and willing to 
accept and pay for the goods. Wills v. Atlin- 
son, 1 Marsh. 412 j 6 Taunt. 11. 

* ^ ^ Parties,]—- A, bought goods of B,, which 

8 trad compounded with his creditors. Reader were delivered to G., a carrier, to be by him con- 
rntehim, 5 Term Eep. 2:18, n, veyed to A.’s shop. 0., by mistake, delivered to 

C. H / •. A. goods of the like description, but of greater 

audv:|a|ff3t4'pfeere goods value, which had beqn entrusted to Mm to do- ^ ’ '* 

to a thl.rd'i>ersomt ' ’A., 'having, ‘th 
the the dr, 
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ILvered to him, afterwards agTccd to pay C. (who 
had paid their valae to the owner) for the goods, 
at the same i*ate that he was to have paid for 
those he had ordered: — Held, that tills was some 
evidence in support of a count for goods sold and 
delivered. Colcft v. Bidnum^ 6 C. B. isi ; 17 L. J., 
C. r. 302 ; 12 Jiir. 580. 

Time of Delivery.] — If a written con- 
tract for the sale of goods specifies no time for 
'delivering them, in an action for not delivering 
them it is not competent for the defendant to 
give 'pai'ol evidence that it was a condition of the 
ssaie that the goods should be taken away im- 
mediately, or that by the usage of trade, where 
goods arc sold to be delivered at a distant day, 
the time is always mentioned in the written con- 
tract. Greaves v. Aslilui. 3 Camp. 1:26 ; 14 li. R. 
771. 

Method of Delivery.] — A declaration 

gilleging that the defendant undertook to deliver 
a parcel of goods for the plaintiff, is disproved by 
evidence of a special agreement to deliver them 
to the bearer of a receipt given for the goods at 
the time of delivery, Samuel v. Bcirc\ 2 Stark. 
60. ■ ■ i 

Inference from Catalogue.] — At the trial 

of an action for not accepting goods, described 
ill a colonial broker’s catalogue, the defendant’s 
counsel put the catalogue into the hands of a 
witness, and, without laying foundation for the 
question by asking whether there was any usage, ' 
asked at once whether, from the catalogue, it ^ 
would be inferred by custom that the goods were ' 
sound and in their original packages : — Held, 
that the question in that form was inadmissible, i 
€uHis V. Peeli^ 13 W. R. 2S0 — Ex. Cii. 

Evidence of Sale.] — A receipt and also a de- 
livery order given by the plainti:® to a witness a : 
month after the sale, but dated on the day of the i 
sale, and not otherwise showm to be in existence ' 
before the sale, is admissible as affording some | 
evidence of the sale having taken place on the ! 
day of the date of the documents, ^[organ v. j 
Whitmore, 6 Ex. 716 ; 20 L. J;, Ex. 289. | 

In an actioii for goods sold and delivered, to 
which the defence was, that the plaintiflc had 
sold them to the defendant on certain terms, the 
defendant wars not allowed to call wdtnesses to 
prove that the plaintiff had sold the same quality 
of goods to other persons on the same terms. 
Iloirmqham v. Head, 4 0. B. (N.s.) 388 ; 27 L. 
J., 0. P. 241 ; 4 Jur. (jsr.s.) 379 ; 6 W. R. 442. 

In an action for goods sold, if a defendant says 
that he owes the debt, and that the plaintiff has 
applied to him to pay him, and that he will do so 
as soon as he can, but does not mention any sum ; 
on evidence of this, the plaintiff is entitled to a 
verdict, with nominal damages. Dixon v. 
Deeeridge, 2 Car. & P. 109. 

Where the plaintiff sent goods to the defen- 
dant, resident abroad, on the order of merchants 
in London, and the defendant received and used 
the goods : — Held, that it was prima facie 
evidence of goods sold and delivered to the de- 
fendant. Bennett v. Henderson, 2 Stark. 550. 

In an action for the price of goods sold which 
have been sent by a carrier, there must be evi- 
dence either that they were ordered or received, 
Harman v, Benmett, 1 F. & F, 400. 

. Where the price of goods is above lOL, and' 
nothing is paid as earnest to bind the bargain, 


nor is there any memorandum in writing, signed 
by the defendant or his agent, two things must 
be proved to entitle the plaintiff to recover : 
first, that the defendant in fact ordered the 
goods ; and, secondly, that he accepted them 
with an intent to take to them as owner. Smith 
v. Bolt, 9 Car. & P. 696. 

Under the general issue evidence is admissible 
that the period of credit was not expired when 
the action was commenced. Broom fieMv. Smith, 
1 M. & W. 543 ; 1 Tjr. & G, 929 ; 5 L. J., 
Ex. 155. 

Under the general issue the defendant may 
prove that the goods delivered were not such as 
\vere ordered, although there was a special con- 
tract to pa}^ for the goods at a certain price ; 
and the plaintiff can then recover only on the 
quantum meruit. Cousins v. Paddon, 2 C. 
M. & R. 547 ; 5 Tyr. 535 ; 5 L. J., Ex. 49. 

A count for a tailor’s bill : the defendant put 
in an agreement between himself and the plain- 
tiff, by which it was agreed that the defendant 
should recommend customers to the plaintiff, 
and receive a percentage on their accounts ; 
such percentage to be received by the defendant 
in clothes, to be ordered from the plaintiff by 
the defendant, from time to time, as he might 
want the same, and that a settlement of ac- 
counts should take place between the parties 
every six months, or at the furthest in tAvelve 
months: — Held, on this agreement, under nun- 
quam indebitatus, that the onus lay on the 
plaintiff to prove that a settlement of accounts 
had been come to, on which the balance w’as in 
his favour, and that no action lay till the expira- 
tion of twelve months. Gar eg v. Pglie, 2 P. &: 
D. 427 ; 10 A. & E. 512. 

Invoices.] — If a party receiving an in- 
voice does not object to it on the ground of its 
brevity and incompleteness, the party furnishing 
it wiif be bound by it. Pauli v. Simes, 6 Oar. 

P. 506. 

If brokers alter an invoice of the owner of 
goods from the name of one purchaser to an- 
other, and send it to the latter with a letter, 
saying that, to simplify the transaction, they 
had transferred the sellers invoice to him, such 
invoice will amount to a contract of sale. Ih. 

An invoice being in the hands of a pnrehaseT 
stating the weight of the goods sold, and no ob- 
jection being made by him, is some evidence of 
their wmiaht. Baylls v. Lundy, 4 L. T. 176 ; 

9 W. R. 556. 

The fact of a tradesman delivering an invoice 
' or an account in w^hich goods are described as 
; bought from him, does not operate as an estoppel, 
so as to prevent his showing that he was not in 
truth the seller. Holding v. Elliott, 5 H. (k 
117 ; 29 L. J., Ex. 134 ; 1 L. T. 381 ; 8 W. R. 
192. 

lb. Measure of Bamagres. 
i. For Hon’Delimry, 

Delivery by Instalments.] — B. bought of M. 
500 tons of iron, to be delivered in about equal 
proportions in September, October, and Novem- 
ber, X871. In August, 1871, M. gave notice to B. 
that he did not intend to deliver any iron. In 
December, B. commenced an action for non- 
delivery, and claimed as damages the difference 
on the 30th of November, between the contract 
and, market prices of the iron : — Held, that the 
proper measure of damages was the sum of the 
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differences between the contract and market 
prices of one-third of 500 tons on the 30th of 
September, the 81st of October and the 30th of 
Kovember, respectively. JBroum v. Muller^ 41 
L. J., Ex. 214 ; L. E. 7 Ex. 319 ; 27 L. T. 272 ; 
21 W. E. 18. 

The defendants in October, 1870, contracted to 
sell to the plaintiffs 2,000 tons of iron, “delivery 
ill monthly quantities (of 166| tons) over 1871, 
or sooner if required” ; payment by four months’ 
acceptance from the 10th of the month following 
dclivciy. In January, 1871, 101 tons were de- 
livered, but the plaintiffs did not then demand 
the delivery of the balance of the monthly 
quantity. In February, 1871, and at several 
periods between that date and December, 1871, 
the plaintiffs requested the defendants to forbear 
from delivery of more iron under the contract, 
and the defendants accordingly only made partial 
deliveries during the several months of 1871, up 
to and including November. In December the 
plaintiffs required delivery of the residue of the 
whole 2,000 tons, and upon the defendants’ re- 
fusal, brought an action for non-delivery :• 
Held (by Kelly, C.B., and Pigott, B. ; Martin. 
E., dissentiente), that the plaintiffs having them- 
selves requested the defendants to forbear from 
delivery during the several months of 1871 up to 
November, could not require delivery of the re- 
sidue of the whole 2,000 tons in December, and 
were therefore not entitled to recover. By 
Martin, B., first, that the original contract had 
not been put an end to by the plaintiff’s applica- 
tion to the defendants not to deliver full monthly 
quantities betw'een February and Noveinbei’, 
1871, and that the defendants were bound to 
deliver the whole 2,000 tons under their contract ; 
and, secondly, that the proper measure of damages 
was the difference between the contract and 
market prices in December, 1871, when the de- 
fendants refused to deliver the iron. Tyers v. 
ThOmJale and Fero^ykill Iron Co., 42 L. J., Ex. 
1S5 ; L. E. 8 Ex. 305 ; 29 L. T. 751 ; 21 W. E. 
793. Eeversed on appeal, ante, col. 532 ; the 
point as to damages not arising in Ex. Ch. 

If a contract is made for the sale of a certain 
quantity of goods to be delivered by parcels on 
successive days, and prior to the time for fulfil- 
ment of the agreement the vendor finally 
repudiates and declines to perform it, whereupon 
the buyer, electing to treat such repudiation as a 
breach of the entire contract, brings an action 
for the same, before the period for completion 
has arrived — the measure of damages will be the 
difference between the contract and market price 
of the goods on the several days when the vendor 
ought to have performed his contract by delivery ; 
subject, however, to the reduction of the amount 
so ascertained, by proof of any facts which may 
have afforded the buyer the means of mitigating 
and diminishing the loss incurred. Bo:per v, 
Johnson, 42 L. J., C. P. 65 ; L. E. 8 C. P, 167 : 
28 h. T. 296 ; 21 W. B, 384. 

The defendant in April agreed to sell and the 
plaintiffs to buy 3,000 tons of coal, at 8^. 6d. per 
ton, “ to be taken during the months of May, 
June, Ju3.y, and August,” No coal having been 
taken by the plaintiffs in May, the defendant 
wrote on the 31st of that month desiring the 
plaintiffs to consider the contract cancelled. 
The plaintiffs did not assent to this ; but on the 
Mr'i'-' 11th of June the defendant definitely refused 
. ;., to deliver any coal, and on the 3rd of July the 
plaintiffs brought an action.' for thiS' breach. At 


the plaintiffs proved that the price of coal had 
risen during the whole period since the beginning; 
of May, and was still rising. No evidence was 
given to show whether tliej'- could, have gone into> 
the market, and obtained a new contract for 
coals : — Held, that in the absence of evidence on 
the part of the defendant that the plaintiffs could’ 
have obtained a new contract on such terms as; 
to mitigate their loss, the true measure of damages 
was the sum of the differences between the con- 
tract price and the market price at the several 
periods for delivery, notwitli standing that the‘ 
last period had not elapsed when tl'ie action was; 
brought, or when the cause was tried. J/). 

The defendants entered into a contract with* 
the plaintiff, whereby thej^ undertook to deliver, 
from the Isfc January until the 31st December, 
1872, 6,260 waggons of coal, at 7s. 3d. ])er ton of 
20 cwt., at the fair average rate of twenty 
waggons per day ; payment by three niontlis'" 
acceptance, drawn on the 10th of each month,, 
for the previous month’s supply. The deliveries 
were irregular in point of time, and insufficient 
in point of quantity, and they failed to comply 
with the condition of the contract, that they 
should be at the fair average rate of twenty 
waggons per day. At the end of the year there* 
was a large deficiency. The plaintiff, althougb 
constantly complaining of the deliveries, did not 
go into the market and buy against the defen- 
dants at any time during 1872, but on the 13th' 
February, 1873, he bought coal in the market to 
supply the whole of the deficiency of the coal 
undelivered, at a very much higher price, namely 
19,?. per ton. Coal had been gradually rising in* 
price ii'i the market throughout the successive- 
months of 1872, and it rose more rapidly in the* 
months of January and February, 1873. The 
plaintiff claimed to be entitled to, as damages,, 
the difference between the contract price of 7s. Sd. 
and the market price of coal at t.he expiration of 
such a reasonable time after the 31st December^ 
1872, as would have enabled him to go into the 
market and obtain it, calculated upon the whole' 
of the deficiency left undelivered by the defen- 
dants under their contract throughout the year 
1872. The defendants contended that the plain- 
tiff w^as not entitled to wait until the expiration’ 
of the year before assessing his damage.s, as con- 
tended for by the plaintiff, for that a b.i-each of 
the contract -was committed as often as a month 
expired without the proper quantity applicable- 
to such month having been delivered, and that 
the plaintiff was bound to assess his damages in 
respect of such breach from an. estimate of 
that month’s market price of coal, or that the 
breaches were committed at some shorter periods ; 
but that the damages should be calculated at 
the end of each month : — Held, that as soon ns; 
the defendants failed to deliver a fair average* 
of coal, according to the terms of the contract, a 
breach had taken place, for which, at that time,, 
the plaintiff was entitled to damages as upon 
that breach, and so on from time to time as each 
subsequent breach took place, and that it was an 
erroneous way of estimating the damages by 
waiting until the full period of the contract 
had expired, and then claiming the difference 
at that time. Barningliam v. Smith, 31 L. T. 
540. See cases, ante, cols. 529, et seq. 

Penalties.] — The defendant, in January, 1872, 
agreed to furnish the plaintiffs with a quantity 
of sets of wheels and axles according to tracings, 
to be delivered on certain specified days, free on 
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board at Hull. The plairitiflis were under a con- 
tract with a Eussiaii railwaj^ company to deliver 
them 1,000 covered waggons, 500 on the 1st of 
■ May, 1872, and 500 on the 8 1st of May, 1873, 
under a penalty of two roubles per waggon for 
each day’s delay in delivery. In the course of 
the negotiations the defendant was told by the 
]jlaintijfs that they wanted the wheels and axles 
to complete waggons which they were bound to 
deli'ver under penalties, but neither the precise 
day for the delivery nor the amount of the 
penalties was mentioned. The defendant did 
not deliver the sots of wheels in time, and the 
})lain tiffs in consequence had to pay certain 
penalties, but the Kussian company consented 
to take one rouble a day, amounting in the whole 
to lODZ. : — Held, that though the plaintiffs were 
not entitled to recover in an action for breach 
of contract, as a matter of right, the amount of 
the penalties, 3 'et the jury might reasonably 
assess the damages at that amount. Elhbiger 
AHlen-' GesellsaJiaft far Fabrication, von Fisen- 
hakti Materiel v. Armstrong^ 43 L. J., Q. B. 
211 ; L. B. 9 Q. B. 473 ; 30 L. T. 871 ; 23 W. R. 
127. . 

The plaintiff, having contracted to supply 
iron rails to a foreign company, applied to the 
defendants, who wrote him : “ We have this day 
sold you about 5,418 tons of iron rails .... 
delivered f. o. b. at Newport. Payment to be 
stated in the specification.” By the specifica- 
tion “ the delivery of the rails was to commence 
by the 15th of February, 1873,” and to be com- 
pleted by the 15th of April, 1873. The makers 
to have the option to begin delivery on the 15th 
of December, 1872. in the event of the makers 
exceeding the time of delivery above stipulated, , 
they were to pay by way of fine 7.9. 6d, per ton 
per w’eek, this amount to be deducted out of the 
imyment for the rails. The rails were to be 
stacked so that they might be tested, and pay- 
ment to be made bj'- bills. In the event of ships 
not being ready within fourteen davLs’ notice 
being given, then the payment by the same 
bills to be made against wharf warrants and 
engineer s certificate for each 500 tons stacked, 
and being to buyer's orders. The sellers under- 
taking to put f. o. b. when the vessel was ready. 
The workmen in the employ of defendants 
struck work, and defendants did not deliver any 
rails until the month of May. They continued 
the delivery from time to time, but the whole 
quantity was not delivered until the month of 
{September : — Held, that the sum of 7.s'. 6d, per 
ton per week was a liquidated sum which the 
defendants were bound to pay to the plaintiff, 
but that it was only to be calculated from the 
15th of May. Berglieim v. Blaenaron Iron and 
Steel Oo., 44 L. J., Q. B. 92 ; L. R. 10 Q. B. 319 ; 
32 L. T. 451 ; 23 W. B. 618. 

See also PENALTY. 

Increased Freight .] — A charterer who has, 
through the sliipownm’’s default in not being 
ready to load at the time agreed upon, been 
compelled not only to pay increased freight, but 
also to pa}’' a higher price for the article to be 
shipped, is, in the absence of evidence that he 
will be able to sell at a corresponding increased 
price at the port of delivery, or of other evidence 
that he will not be a loser, entitled to recover 
as damages the additional price paid as well as 
the difierence in freight. Featlierston v. WiF 
Unson, 42 L. J., Ex. 78 ; L. R. 8 Ex. 122 ; 28 
L. T. 448 ; 21 W. R. 442, I 


Postponement of Delivery.] — When a vendor 
of goods, by contract in writing, at the request 
of the purchaser, who is at the time fixed for 
delivery unable to take and pa,y for the goods, 
withholds delivery till a later date on a parol 
promise to the purchaser to that effect : — Held, 
that, if at the expiration of the latter date so 
fixed the purchaser refuses to accept deiivciy, 
the vendor ma}’’ sue for damages as for a breach 
at the time fixed for delivery by the original 
contract, and is entitled to damages according to 
the market price at the later date verball}’ fixed 
for the purchaser’s convenience. IFwhman- v. 
Jlayncs, 44 E. J., 0. P. 358 ; L. E. 10 C. P. 598 ; 
32 L. T. 873 ; 23 W. R. 872. 

By bought and sold notes signed by brokers 
acting both for the plaintiff and the defendant, 
the last of which was dated April 25th, the 
plaintiff bought of the defendant .500 tons of 
iron, the delivery to extend over three months. 
None of the iron was delivered by the 25 th Jul}'. 
A correspondence ensued between the brokers 
and the defendant’s agent until February fol- 
lowing, from which a jury might properly come 
to the conclusion that the plaintiff waited for 
the delivery of the iron at the request of the 
defendant ; he then went into the market and 
bought, the price of iron being higher than at 
the end of July : — Held, that, as the plaintiff 
had not bound himself to wait, there was no 
alteration of the cojitract within the Statute of 
Frauds, and therefore he might recover from the 
defendant the difference between the contract 
price of the iron and the market price in Feb- 
ruary. Ogle V. Vane 9 B. & S. 182 ; 37 

L. J., Q. B. 77 ; L. B. 3 Q. B. 272 ; 16 W. R. 
463— Ex. Ch, 

Of Goods Sold on Credit,] — A having boug’nt 
some sheep on credit, left them in the custod^r 
of the vendor ; without any default of A. the 
vendor resold the sheep : — Held, that the measure 
of damages was not the value of the sheep, but 
the loss sustained by A. not having the sheep 
delivered to him at the price agreed on. Chimrg 
V. Ylall, 5 H. & N. 288 ; 29 L. J., Ex. ISO ; 2 
L. T. 466 ; 8 W. R. 629. 

Goods Paid for but not Delivered.] — See 
BUjgerstaiJ "v. Jiowatfs Wliarf^ ante, col. 567. 

late Delivery — Loss of Profit.] — The plain- 
tiffs, in July, 1877, undertook to make for J. a 
machine, to be delivered at the end of August. 
The defendants contracted with the plaintiffs to 
make “as soon as possible” part of the machine 
called a “gun,” The defendants wex'e aware 
that the machine was wanted by J. at the end 
of August, but they did not finish the “gun” 
until the latter part of September. J. then re- 
fused to accept the machine from the plaintiffs. 
The delay on the part of the defendants was 
owing to the circumstan(je that at the time of 
undertaking to manufacture the “gun” they 
had not a foreman competent to prepare certain 
patterns, without which it could not be made : 
—Held, that the defendants had committed a 
breach of their contract, and that the plaintiffs 
were entitled to recover damages for the loss of 
profit upon the contract with J., and for the 
expenditure uselessly incurred by them in 
making other jparts of the machine. Bydraulw 
Bmvmevim A. v. McBL 4 Q. B. D. 670 ; 27 
WaE.221'-0. A.' ■ 
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jeable with the 159Z. which the 
L. to compensate B. for 
this being too remote a 


Of Thrashing Machine— Injury to Corn.] 

—The iilahitifi;, a farmer, contracted with the ^ . *, . 

defendant, an agent for the sale of thrashing the loss of his bargain; 
machines, for the purchase of a thrashing damage. Ih. 
machine, to be delivered on the 14th August ; a + i rpi 

the defendant was aware of the particular Custom.]— me 

puimose for which i^ The machine cannot be takenonto r.-Kinfr. 

las not delivered on that day, and the plaintiff 
bein- led by the promises of the defendant to pay for non-dclivery ; altliough the oi g mil 
expect that-‘h woxild be delivered from day to contract was a contract for forward 
day, abstained from hiring one elsewhere:— and in the place wlieic it wa,s made such p 

Held, that the plaintiff was entitled to recover chases are commonly followed by a ‘ 

for ‘loss sxxstained by injury to his wheat by a are made with that view, and althou.,h^ 
fallof rain, and for expenses incurred in carting resale has been actually made before the 

the wheat and thatching it, and for the cost of of the onpnal coiitract by non-delivery B Z- 

kilmdrying it, but not for loss by a fall in the w f g' 

market price of wheat- Smeed v,Foord, 1 El. & 221 ; 11 Jur. (-n.s.) J/3 , L. T. , 1 . . 

El. 002 ; 28 L. J., Q. B. 178 ; 5 Jur. (N.s.) 291 ; 940. 

7 W. lb. 200. Suh-Coutract— Written Agreement not men- 

Toss of Profit on Contract to Eesell.]— Tn an tioning.J — The plaintiff haying received an 
action for breach of contract to deliver goods it order from P. to supply from l.o0 lbs. to LtO lbs, 
was shown that the goods were not procurable of wound cotton daily, verbauy agreed wnth tjm 
in the market, that the plaintiff had entered defendant that the defendant should undeita 
into a contract of subsale, which in consequence the winding of it, Informing the defendant, as 
of the non-delivery he could not perform, that was the fact, that the plaintiff had taken u})on 
such contract was not known to the defendant himself the consequences of late 
at the time of sale, but that he knew>- that the to P., and obtaining from the defendant the as- 
goods bad been purchased by the plaintiff for surance that he, the plaintiff, might rely on him. 
resale : — Held, that the plaintiff was not entitled Afterwards, and on the day of the mtemew, the 
to recover damages for loss of profit on the resale, plaintiff sent the defendant a written o^’dei lor 
Forrleh- v. JI'utcJLhw)n (infra) distinguished, the cotton, on the express condition that the 
TJiol V. Hender.W 7 i, 8 Q. B. B. 457 ; 46 l:t. 4S3 ; same should be delivered daily, but- containing 
46 J. Ik 422. notice or sti})ulation as to the sub-contract or 

The defendant contracted to sell to the plain- the plaintiff with P. The defendant failing to 
tiff 75 tons of caustic soda, a commodity not deliver regularly to the plaintiff, and the 
ordinai'ily procurable in the market, at a given tiff to P., the result was that P, claimed, and the 
price, to* be delivered on the rails at Liverpool plaintiff _ paid to P. 300k by way of reimbursing 
for Hull, 25 tons in June, 25 tons in July, and P. for his loss upon resale of the goods which 
25 tons' in August; but he failed to deliver any P.’s customers had refused to accept, as having 
until the 16th of September, between which day been delivered late: — Held, that the pJ am tilt 
and the 26th of October he delivered 26 tons in might recover the 300/. from the defendaiit as 
all. At the time of entering into the contract, damages for the breach of contract to deJiyer 
the defendant was aware that the plaintiffs were the cotton daily. hawdon v. juidreWy 
buying the soda for a foreign correspondent, but L. T. 23. 

did not know until the end of August that it . c i ^ 

was destined for St. Petersburgh. The plaintiffs Market Price — Difference.] The defendant 
had in fact contracted to sell the soda to A., a on the 26th July, sold by sample to the piani- 
mercliant at St. I^etersburgh, at an advanced tiff, 3,000 gallons oi: naphtha, at 2tV. Ly. On 
price, and A. had contracted to sell it to B., a the 27th the plaintiff resold the same to H. also 
soap manufacturer at that place, for a still by sample at 2.s'. (Vi. The sample contained (A 
further advance. In consequence of the late per cent, of benzol, an article used in the manu- 
delivery of the 26 tons, the plaintiffs were com- facture of magenta dye, newly discovered, and 
])elled to pay a higher rate of freight and for that purpose was wmrth 5,s*. ^^d. a gallon, ihe 
insurance ; this amounted to 40/. 17.<f. Eor their defendant failed to deliver the naphtha. It was 
failure to deliver the remainder to A., they were proved that H. had claimed the <Iifference bo- 
■called upon to pay and actually paid 159/., which tween os. 9d. and 2tV. 6d. from the plaintiff. In 
A. claimed as tlie compensation he had been assessing the damages for the non-delivery or 
obliged to pay to B. for the failure to perform the naphtha, the jury gave this amount to the 
his sub-contract with him. In an action by the plaintiff as damages : — •Held, that there must be 
plaintiffs to recover from the defendant damages a new inquiry, because it did not appear at what 
for the breach of his contract with them, it was price the plaintiff could have procured naphtha 
conceded that they were entitled to recover the according to the sample at the time of the 
difference between the price (on the 49 tons breach. Joslbig v. B'vhic., 6 H. & N, 512 ; 30 
undelivered) at which he had sold the caustic L.'J., Ex. 78 ; 4 L. T. 251. 
soda to them, and the price at which they had On a second inquiry, naphtha known to con- 
contracted to sell it to A.; in other words, tain 73 per cent, of benzol could not have been 
the loss of profit on the resale* BorHes v, bought for less than 55. 9d. at the time of the 
IHiehinsmi. 18 0. B. (H.$.) 445 ; 34 L. J., 0, P. breach- The judge told the jury that the plain- 
1,69 ; 11 Jur. C>7.S.) 267'; 11 L* T. 771 ; 13 W..B. tiff W’-ould have no answer to an action by H, 
386, ^ ‘ , for the difference, and advised the jury to give 

■ Held, that they were also entitled to recover such a sum as would enable him to pay H. The 
|0|. 17^.', the excess qfi 'Ireigbt and insurance Jury having given this amonnt ‘HeMj’that the 
which was of ,1^6, 4e|en&n^ damages were rightly assessed, and tjhat there 

was no misdirection. Ih . 
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In nn action for a breach of contract in not 
delivering a qnaiititj of bacon upon a given day, 
the damages must be estimated by the price of 
bacon of the same description at or about the 
time when the contract was broken, anfl not 
at the time when the damages are assessed. 
Gaimford v. Carroll, 4 D. k II. 161 : 2 B. & G. 624 ; 
2 L. J. (O.S.) K. B. 112 ; 26 E. R. 495. 

The clofendants, in the month of September 
contracted to deliver tallow to the plaintiff ** in 
all next December,” at a certain price per cwt. 
In October they informed him that they had 
sold the talhnv, and could not perfonn the con- 
tract : — Held (tallow having risen in price) 
that the plaintiff was entitled to recover damages 
according to the market price, on the last day on 
which the contract could have been pei'forrned, 
viz, Sist of December, as he had not acquiesced 
in its being rescinded when the defendants re- 
fused to perform it. Leigh v. Lateraon, 2 Moore, 
588 ; 20 E. E. 552. 

The measure of damages in the case of a breach 
of a contract to deliver goods at a specified time, 
is the difference between the contract price and 
the market price at the time of the breach of 
contract, or the price for which the vendee had 
sold ; but the latter cannot recover, as special 
damage, the loss of anticipated profits to be 
made by his vendees. Petersim v. Ayre, 13 C. B. 
353. 

Loss of Market.] — ^^¥here, on account of de- 
fects in the ship, the voyage had been pro- 
tracted, and in the meantime the market price 
of the goods shipped had fallen Held, that 
the consignee could, not recover damages for the 
loss of market. The Parana, 2 P. 1). 118 ; 36 
L. T. 388 ; 25 W. E. 596—0. A. 

Ho Market.] — ^^Vhen goods which cannot be 
procured in the- market are sold to be delivered 
on a day certain, the p>urchaser is entitled to 
recover, in an action for breach of contract to 
deliver, the amount which he has reasonably ex- 
pended to avert the loss which he would other- 
wise have sustained from non-deliverv. JTuulo 
V. Liddell, 44 L. J., Q. B. 105 ; L. E, 10 Q. B. 
265 ; 32 L. T. 449 ; 23 W. R. 650. 

The defendant contracted to supply to the 
plaintiff 2,000 pieces of grey shirtings, to he de- 
livered on the 20th of October certain, at so 
much per piece, the defendant being informed 
that they were for shipment. Shortly before 
the 20th of October the defendant informed the 
plaintiff that he would he unable to complete 
his contract by the time specified, on which the 
plaintiff endeavoured to get the shirtings else- , 
where, biik there being no market in England ^ 
for ir, that kind of shirtings could only be pro- ' 
cured by a previous order to manufacture it. i 
T.he plaintiff, therefore, in order to ship accord- 
ing to his contract with his sub-vendee, pro- 
cured 2,000 pieces of other shirtings of a some- 
what superior quality, at an increase of price, 
which the sub- vendee accepted, but paid no 
advance in price to the plaintiff. The plaintiff 
sought to recover against the defendant for the 
breach of his contract, the difference between 
what 'he paid for the substituted shirtings and- 
the defendant’s contract price. The shirtings 
which the plaintiff bought were the nearest in 
price and quality that could be got by the 20th 
of October, and the jury returned a verdict for 
the amount claimed — Held, that there being 
no market for the article contracted' the’ 


measure of damages was the value of it at the 
time of breach ; and that the plaintiff having 
done the best thing he could, was entitled to re- 
cover the difference in the price, llj. And 
comrare the foUnwmg eane, 

A purchaser bought champagne lying at a 
wharf at 14 a*, per dozen, and resold it* at "2 4s*, to 
the captain of a ship about to leave England. 
The wbartinger refused to deliver the wine, and. 
the purchaser was unable to fulfil his contract, 
champagne of a similar quality not being pro- 
curable in the market. The wharti nger hatl no 
knowledge of the sale, or of the purpose for 
which the purchaser required delivery of the 
champagne. In an action for tlie conversion : — 
Held, that he was entitled, as damages, to the 
price at which he had sold the champagne. 
France v. Gandet, 40 L. J., Q. B. 121 ; L. E. 6 
Q. B. 199 ; 19 W. R, 622. 

Payment by Bill — Dishonour — Parties.] — On 
30th October, 1857, A. agreed with B. to buy of 
him 100 parcels of iron of a named quality, and 
300 parcels of iron of another named quality, to 
be delivered immediately, and paid for by a bill 
of exchange at four mouths’ date, <iown. Ho spe- 
cific iron was appropriated for the purposes of 
the contract. A. gave the bill, which, on the 31st 
October, 1857, B. indorsed to his bankers, who 
continued the holders till the hill fell due. B. 
duly delivered the 100 pai-cels of iron, and gave 
A. a delivery order for the 300 parcels ; which A,, 
on 19th Kovember, 1857, indorsed to his bankers, 
H. & Co., and a few days afterwards gave B. 
notice of the indorsement. H. A Co. presented the 
order at the works where the iron was lying, on 
19th November, 1857, when delivery of it was re- 
fused. On 17th November, 1857, B. suspended 
payment ; and, on 10th February, 1858, A. was 
adjudicated a bankrupt. On 4t;li tMarcli, 1858, 
the bill given by A. fell due, and was dishonoured. 
The banking company, though they claimed to 
be creditors of A. for the amount of the bill, did 
not prove against his estate, nor had A. paid any 
part of the amount. B., however, had paid them 
a composition of 8 a. in the pound upon the 
amount of the bill : — Held, in an action for non- 
delivery of the 300 parcels of iron, that A. was 
entitled to recover only noiniiia,! damages, and 
that the fact that H. A Co. were the real parties, 
suing in A.’s name, could not be taken. Into con- 
sideration as affecting the damages, inasmuch as 
H. A Co. could have no greater right to recover 
than A. himself had. Griffiths v. Perry, 1 EL 
& Kl. 680 ; 28 L. J., Q. B. 204 ; 5 Jur,' (N.S.) 
1076. 

ii. For Kon-Aaceptanee. 

Ho Market — Duty of Party Injured.] — The 
damages for the breach of a forward contract 
to accept goods for which there is no market, is 
the full amount of the damage actually sustained, 
the person who broke the contract not being put 
to additional cost by reason of the other party 
not doing what he ought to do, as a reasonable 
man, and he, on the other hand, not being bound 
to do. otherwise than is the ordinary coarse of his 
business. The plaintiffs contracted to sell to 
the defendant 16,000 tons of cannel coal in 
weekly quantities, the deliveries not to com- 
mence before June, at 26a. per ton, payable by 
monthly instalments, the defendant not to sell in 
.certain specified places. The defendant repudi- 
'itBd the contract in July, but' the plaintiffs 


: 




!t 
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when the notice was received by the seller* 
\PMlIpots V. JUmms, 5 M. & W. 475; 9 L. J,, Ex. 33. 

The measure of damages for iion-acceptance of 
goods is the ditference of the contract and 
market price at the time of breach. Mmvell v. 
Kilhorn^ 15 Moore, P. 0. 309 ; 8 Jnr. (N.s.) 443 ; 
0 L. T. 79 ; 10 W. IE 517. 

Pull Price.] — The piaintiff declared on a 
contract by the defendant to purchase iron of 
the plaintiff, and if the delivery of the iron 
should not be reciuired by the defendant on or 
before the 30th April, the defendant agreed to 
pay for the iron on that day ; and alleged that 
the plaintiff had always been ready and willing 
to deliver the iron, accoi’diiig to the terms of the 
contract, and that the 30tli April had elapsed 
before the action, yet the defendant had not 
paid for the iron Held, that the plaintiff 
was entitled to recover, on this contract, the 
full price of the iron, and not merely the 
damages which he had sustained by the breaclr 
of the contract. Dimlo]) v. Qrotey 2 Gar. & E. 


attempted to come to terms with him, and did 
not ticat it as broken until September, when, 
there being no regular market for cannel coal, 
they tried without advertising to find another 
p)urchascr according to the ordinary course of 
their own business. After several failures, the 
coal was sold at 19.?. per ton Held, that the 
plaintiffs were entitled to the fulh amount of the 
<lifference between the contract price and that 
which they obtained. Xiemr v. BunMrh Colliery 
Co., 43 L. T. 70G— H. L. (E.) 

Groods of Perishable Eature—Coal not raised.] 

—The plaintiff company, colliery owners, con- 
tracted to supply, and the defendant company, 
dealers in coal, in London, contracted to pur- 
chase, 3,250 tons of old Siikstone coal, at 19.?. 
a ton, to be delivered to and taken by the de- 
fendants at the pit’s mouth in equal monthly 
quantities, extending over a period of nine 
months. During several of the months the de- 
fendants failed to send waggons forward to 
accept the full quantity they were bound to 
accept, and which the plaintiffs were ready and 
willing to supply in such months, and the de- 
fendants therein made default. The coal of the 
plaintiffs’ colliery was a perishable coal, dete- 
riorating rapidly* in quality if stacked or stored 
above ground, and it was not the ordinary 
course of business, nor a reasonable course for 
the colliery owner, to raise such coal, except to 
supply contracts previously entered into, and it 
was raised as far as possible from day to day 
to supply the waggons arriving to receive it, 
into which it was delivered direct from the 
pit’s mouth. Such coal already raised could 
be, and frequently was, sold in small quantities 
in tlie London coal exchange by colliery owmers, 
when a truck of coal had been refused by a 
customer, or had been sent astray, or when ; 
from any other reason coals ready raised were 
left on their hands, but not otherwise. An ac- 
tion was brought by the plaintiffs to recover 
damages from the defendants for breach of 
contract in failing to take the full monthly 
quantity of coals : — Held, that the amount of 
damages the plaintiffs \vere entitled to recover 
was the difference between the cost of raising - 
the coal, added to the value of the coal itself not to have waited until the arrival of the cargo 
remaining unraised in the mine (whatever those on the 8th September. Jioth v. Taynen, 73 L. T, 
two heads of calculation might amount to) and 628 ; 8 Asp. M. 0. 120. 

the contract price of 19.S*. a ton, and that such . V > 

amount could be accurately calculated and as- Bishonoured Bill.]— M here, in a contract ot 
certainedby persons familiar with the subject, sale, there are specified days for the delivery of 
without actually raising and selling the coal, the goods, and payment is to be made b} bill, 
which, being of a perishable nature, was not if tlie bill is given, but dishonoured before the. 
readily or profitably to be so disposed of, and goods are delivered, the parties are placed in 
that the plaintiffs were not bound to have so the same position as if no bill had been given, 
raised and sold it. SilMone and Dodsioortli or as if the contract had been for ready iiumey ; 
Coalmd Iron CihY^JointStoclc Coal Co., and, therefore, if the vendor is sued by the 

vendee, after the dishonour of the bill, for non- 
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to time mnxle to liim. The plaintiffs placed the 
■shippiri" documents and bill of exchange re- 
Elating to the cargo of timber -in the hands of 
agents who acted between the plaintiffs and the 
«defendaiits. 'The agents at the request of the 
■plaintiffs forwarded the documents to the de- 
fendants, in order to have the bill of exchange 
accepted by them. Shortly afterwards the de- 
fendants informed the agents that the cargo 
ivas tlioroughly out of condition, and that they 
•could not take it in its then state. ■ The agents 
replied that, unless the defendants returned the i 
hill of exchange accepted, they ought to send 
V)ack the shipping documents. 'This the defen- 
tdants declined to do, as they had paid part of 
the freight, and intended to take possession of 
file cargo. Later on they stated that they had | 
been compelled to remove the cargo under the 
d’ules of the dock company, but that, if the 
.-agents would repay theru the freight and certain 
^charges, and their profits on a portion of 
the cargo which they had sold, they would re- 
turn the documents. The agents replied that 
tihe matter must be left in the hands of the 
plaintiffs, the owners of the cargo. The defen- 
dants then returned to the agents the bill of 
exchange unaccepted, but retained the bill of 
lading as security against freight and charges. 
They offered to yield up the bill of lading on the 
freight and charges being refunded- Thereupon 
tbe plaintiffs commenced an action against the 
vdefendants, asking that they might be ordered to 
.accept and deliver up the bill of exchange ; and 
’that it might be declared that, until such accept- 
.ance and delivery, the defendants were not 
^entitled to retain the bill of lading. They also 
asked for an. injunction, a receiver, and damages. 
Owing to delay, caused by the fault of both 
parties, the action did not come on for hearing 
ontil about foiiriyears after its commencement : — 
Held, that the defendants, having refused to 
-accept the bill of exchange, were bound to have 
returned the shipping documents, which were 
<only at their disposal on the condition that they 
should so accept the bill ; and that they wrong- 
ifiilly took possession of the cargo, and dealt with 
it as its owners, although they had repudiated 
the contract, and refused to accept the bill of 
eivchange, availing themselves of the bill of 
"lading, which they had no right whatever to re- 
tain or make use of, to get that possession : — 
Held, therefore, that the plaintiff’s were entitled 
4o damages a, gainst the defendants ; that the 
proper measure of damages was the value of the 
icargo after making a deduction for freight ; but 
that none of the other charges claimed by the 
fde.fendants could be allowed, except outgoings in 
•connectioji with the sale of part of the cargo — 
Held, also, that defendants must pay damages, in 
the nature of interest, for keeping the plaintiffs 
^ont of possession of their goods ; that the ordi- 
nary measure of such damages would be 5 per 
cent, on the value of the cargo from the time 
ithe defendants wrongfully took possession 
.thereof ; but that, having regard to the delay 
which had occurred in bringing the action on for 
blearing, attributable no less to the plaintiffs 
than the ' defendants, haff damages, computed at 
the rate of 2 t^ per cent only, would be awarded. 
.Mew V. May Me, 53 L. T. 032; 5 Asp. M. C. 515, 

'.Loss on’ Besale.]--If a purchaser refuses to 
■accept goods bargained and sold, the vendor may 
ceseli them and recover against the purchaser 


the amount of the loss on the resale. 3laclmn 
r.JDimn, 4 Bing. 722 ; 1 M. & P. 7(51 ; C L. J. 
(O.S.) a P. 184 ; 29 E, E. 714. 

lii. In other Cases, 

Fraudulent Sale-Price in Market at Time of 
Sale.] — L. ordered the defendant to buy for him 
rupee paper: the defendant sold rupee paper of 
his own to L., whilst he fraudulently led L. to 
believe that it belonged to third persons. Erho 
value of rupee paper afterwards became consider- 
ably less, but L. held for many montlis what the 
defendant had sold to him, and ultimately resold 
it at a loss of 43,000k : — Held, that the measure 
of damages was not the amouTit of the loss 
ultimately sustained by L., but the difference be- 
tween the price which he paid for the rupee 
paper and the price which he would have received, 
if he had resold it in the market forthwith after 
purchasing it. Waddell v. Bloeldou, 48 L. J., 
Q. B. 517; 4Q. B. B. 678; 41 L. T. 458 ; 27 
W. E, 938— C. A. 

Notice of Sub-Contract.] — The defendant 
agreed at Belfast with the plaintiffs, who were 
coinmissioii agents there, for the sale to the 
plaintiffs of a quantity of iron. The sold note 
was as follows : — “ 19th February, 1880. Sold 
Messrs. Hamilton, Megaw k Thomson, 500 to 
700 tons, as lot may turn out, heavy Ho. 1 
wrought scrap iron, as per Philade.lphia inspec- 
tion, copy of which I have received from you, 
for shipment to Philadelphia, not later than 
19th April, 1880, at Ok 5, s*. per ton, cost, freight 
and insurance, to Philadelphia. Payment to be 
made by you, net cash in exchange for bills of 
lading, as shipments are made. — James Magill.” 
After such contract had been entered into, the 
plaintiffs contracted with W. for the sale to W. 
of a lot of scrap iron of the same description, up 
to 700 tons, upon certain terms which Lad been 
offered by W. prior to the contract, vis:. : — No. 1 
wrought scrap iron, according to W.’s classifica- 
tion of October 17th, 1879, at 130/- c. f. i. to 
Philadelphia ; shipment on or before April 19th, 
1880.” Immediately after the defendant began 
to ship the iron, the plaintiffs complained that 
the iron shipped did not answer the description 
in the contract, which was afterwards admitted 
to bo the case, but it was agreed between the 
plaintiff’s and the defendant that the former 
should be at liberty to accept the bills of lading 
of the shipments, without prejudice to the ques- 
tion between the plaintiffs and the defendant as 
to whether the iron shipped was in accordance 
with the contract. The vessel, on board which 
the iron was shipped, arrived at Philadelphia 
early in June, 1880, when 'W. refused to receive 
the cargo, which was admittedly not in accord- 
ance either with the contract between the plain- 
tiffs and defendant, or with that between the 
plaintiffs and W. The plaintiffs, thereupon, 
.sold the cargo at Philadelphia for 975k Is. 2d. 
If the cargo had been equal to the contract 
between the plaintiffs and the defendant, the 
plaintiffs would have been entitled to receive 
for it from W. the sum of 2,990Z. 2/k In an 

action by the plaintiffs against the defendant 
for the breach of the contract, the jury found 
that the cargo equal to the contract would, at 
the time of delivery, have been 2,055Z. Os. Sd., 
and the value of the cargo actually delivered 
was 97 7s, 2d., riz, the amount got for it by 
the plaintiffs, after its refusal by W. The jury 
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also found, inter alia, that the defendant at the trees had become of less ^alue to tlic defendant,, 
time of the contract, had notice that it was was admissible to reduce tlie^ damages in an 
entered into by the plaintiffs to enable them to action on the agreement for their in'ice,^ and for 
accept an offer already received by them for planting them. Allen Camera 3 Tyr. 907 : 
shipment to Philadelphia of iron answering the 1 C. & Si. 832; 2 L. J., Ex. 203. 
description of \\h\s classification of October 17th, Where a contract between A. and B. was, tlie 
1879, and that the profit on the resale was not one to deliver, and the otiier to accept, a steam - 
an unusual one in such a transaction : — Pleld, engine of fourteen horse-power, and the fore- 
tliat the plaintiffs were entitled to recover as man of B. went over to the premises of A. and 
damages the sura of 2,015L Ts., being the differ- there saw a steam-engine in pieces, whicli lie^ap- 
ence between the actual value and the amount proved of and which steam-engine was afccr- 
whicli w'ould have been receivable from W. had wards delivered by A. : — Held, that the fact that 
the cargo been in accordance with the contract, the power of the engine was not a fourteen 
and not merely the difference between the horse-power was no answer to an action for the 
actual value and the value of a cargo equal to price, though it might be given in evidence for 
the contract at the time of delivery. Ilamdlton the purpose of reducing the damages. Pa/%s'one: 
Y, Alaqill, 12 L. K., Ir. 186. Sec ilorn v. Mid- v. Seaton, 1 C. B. 899 ; 16 L. J., C. P. 181 ; li 
Imd By., 42 L. J., C. P. 59 ; L. R. 8 C. P. 131 ; Jur. 849. 

28 L. T. 312 ; 21 W. E. 481— Ex. Ch, ; and 

IlydymiViG Co, v. MoIIajffie, supra, col. 582. Breach of Warranty — Death of Cattle fed on. 

Barley sold. ] — The plaintiff purchased from the 
Action for not giving Bill,] — Where goods defendants, "who were a firm of distillers, a 
bargained and sold are to be paid for by a bill quantity of grains, warranted by the defendants, 
of exchange, and the vendor brings an action for as being good, sound and merchantable,^ and a.s 
not giving the bill before the bill would have reasonably answering the description “ distillers’ 
been due, the measure of damages is the amount grains.” These grains were ordinarily iised in 
of the bill, less discount, at the time the action is feeding cattle, as the defendant knew, though 
brought, Gordon v. Whitehouse, 4 W- E. 231. tlie sale to the plaintiff was not expjt-cssly made 

for that pur] 30 se. Tiie substance delivered to the 
Sub-Sale — Betention of Waggons inferior to plaintiff, and which was used by him in feeding 
Sample — Trover.] — The plaintiffs being under cattle, did not answer the description warranted^ 
contract to sell waggons, employed L. to make as it contained small particles of lead and dele- 
them accordiiig to sample at a certain price, terious matter, which had become accidentally 
L. then employed a waggon company to make intermixed with it during a fire which occurred 
them according to sample at a lower price. The at the defendants’ premises, and tiie cattle feil 
company afterwards proposed to receive pay- with the grains were poisoned : — Held, that the 
ment direct from the plaintiffs, who consented, defendants were liable in damagc.s for the value 
and were authorised by L. to pay them. Some of the cattle. WlUon v. JJunuille, 6 L. E., Ir. 
waggons were delivered by the waggon com- 210. 

pany to a railway company, to the order of the For the purpose of rendering a defendant re- 
plaintiffs. The plaintiffs sent a complaint to sponsible fur damages, which, in the ordinary 
the waggon company that the waggons were course of things, flow from a ])articular breach,, 
unequal to sample, but did not reject them ; it is unnecessary that the actual breach which 
and they informed L., and also the waggon com- ensued should Iiavo been within the conteiiqfia- 
pany, that they would dispose of the waggons at tion of the parties ; for anything which amounts, 
the best price obtainable, and hold L. resitoiisible to a breach of contract, whether foreseen or un- 
for the loss. L. rejected the waggons. The foreseen, the party breaking the contract is re- 
plaintiff^ gave notice to the railway company sponsible. Ib. 

not to deliver the waggons without their order. See aUo cases nnder ‘W supra, 
but the railway company nevertheless delivered 
them to the waggon company, who refused to 
deliver them up Held, that the arrangement ^ 

for the advantage of the waggon company, that EIGHTS Oh UAIAID \ Els HOE. 

they should receive direct payment from the i 

plaintiff’s, had not created any relationship be- 
tween them which would prevent the applica- Beviving, on Dishonour of Acceptances,]— Tbo 
tion of the ordinary rule as to the measure ot defendants agreed to manufacture for P. k Co. 
damages in trover against mere strangers, and 4,000 tons of iron rails to be ready for delivery 
that tiie plaintiffs were therefore entitled to re- by a certain date, “ payment to 'be made by 
cover the fuE value of the goods at the time of buyers’ acceptances of sellers' drafts at six 
the conversion without deduction of the price, months’ date against inspector’s certificate of 
Johnson v. Lancashire and Yorkshire liy., 3 appro%ml ami wharfinger's certificate of each 
C, P. B. 499 ; 39 L. T. 448 ; 27 W. E. 459. 500 tons being stacked ready for shipment.” 

The defendants manufactured the iron, and 
Mitigation of Damages.] — ^Where A., for a inspector’s and wharfinger's certificates were 
valuable consideration, contracted to sell and duly given for it, and in accordance with the 
plant 70,000 trees, on certain lands of the defen- contract, P. & Co., as tiie certificates were 
dant, and also well and sufficiently to keep in delivered to them, accepted the drafts of the 
J; order the trees aforesaid, for two years next after defendants, and they negotiated tlie accept- 
the planting thereof, and that such of them as ances. Before the contract was completed, 
^ould die during such period, except from in- P. &; Co. filed a liquidation petition, under 
by sheep, game, or cattle, should be re- which a receiver was appointed. The plaintiff,, 
planted in the autumns of the two'yeai’S by him : to whom F, & Co. had iiiedged the wharfinger’s 
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those certificates were warrants for the delivery 
of the iron rails, and prayin;^^ for a declaration 
that lie was entitled to a lieu on the iron rails in 
priority to the (leLcndants, In whose possession 
the rails still remained, and for an injunctinu 
to rcsti-ain tlie defendants from parting with the 
rails : —Held, that the payment by the accept- 
auen^ gi^■en by F. iSc Go. to the defendants did 
not amount to an absolute payment, but was 
conditional on the acceptances being honoined 
at maturit}*, and tha.r- the debt and the vendors’ 
lien revived tui F. k, Co. becoming openly in- 
solvent. (Oni/i V. JJoIrkoio, Ya}ufh<i)i c)'* Co.. -14 
L. J., Ch. 7:12 ; L. 1C 10 Oil. 401 ^ 32 L. T. Tbl : 
23 W. IC 730. 

A. sold to iC rum lying in the warehouse of 0. 
at L., and delivei'cd to B. an invoice with marks 
and numbers. B. accepted the draft of A. fui* 
tliG price, and sold to D., and obtained payment 
from IJ. Tlie usage at L. was fur the vendor to 
deliver to tlic vendee delivery order.^, addressed 
to the wnrelioMscmaii, who accepted such orders, 
Ko delivery order was given by A. to B., excc])t, 
for a small portion of the goods, which B. re- 
ceivetl. By the permission of B., but without 
the knowledge of A., D. gauged and coopered the 
casks in the wai rehouse, and marked them with 
his initials. Ujjon B.’s acceptance being dis- 
honoured, : — Held, that A. had a lien upon the 
ruin for the price. JJixoti v. Yates^ 2 N. k M. 
177 ; 5 B. & Ad. 313 ; 2 L. J., K. B. 138. 

Payment of Eill — Condition.] — K. pur- 
chased corn at New Orleans, for the plaintiff, a 
LonLlon inereiiant, whose agent K. was. The 
]•^lrehase was made with K.’s money, and K. 
drew for the amount upon the plaintiff, the bill 
being in its body expressed to be on account of | 
the corn. K. sold the bill to the defendant at j 
New Orleans, and at the same time handed to the i 
defendant a bill of lading of the corn, which had j 
heen tirawn for delivery to K.’s order, and in- 1 
dorsed by K. K. at the same time empowered i 
tJie defendant to sell the corn if the bill of ex- 1 
change should not be paid. Afterwards K. > 
advised the plaintiff of the transaction, fiir- 
warded to him the invoice, which stated the 
corn to be shipped at the risk and on account 
of the plain tiif, and rcci nested the plaintiff to 
accept the bill of exchange : — Held, that the 
inference from tliese facts was that K. did not 
transfer tJie pi-operty in the corn to the plaintiff, 
snbject to a lieu, but only transferred the pro- 
perty to the plaintiff on the condition of his 
paying the bill of exchange, and that in the 
meantime the corn was the property of the 
defendant, Jenkijns v. BroiC7i, 14 Q. B, 436 ; 
13 L. J., Q, B. 286. 

Goods were sold under an invoice, winch ex- 
pressed tliat they remained at rent. The vendee 
siibscquciitly acce].>te<l a bill of exchange, drawn 
by tile vendor for the price, wliicli wais negotiated 
by the vendor. Whilst the bill was running, the 
vendee soi<l a part, which, by his direction, was 
delivcretl by the vendor to the sub-vendee, whom 
tbe vendor charged with warehouse rent for the 
paid, which he had paid. Subsequently the 
vendee became bankrupt, and the bill was 
dishonoured Held, that the assignees of the 
vendee could not, wuthout paying the price, 
maintain trover against the vendor for the 
residue of the goods which had remained in his 
hands. Mllea y. (roHt)%i 2 C. & M. 504 ; 4 Tyr. 

3 L. J.; 166. 

A purchaser of goods accepted a. bill for the 


j price, which the vendor indorsed over ; and the 
* indorsee recovered judgment on tlie bill against 
; the pui'chaser. luit (lid not issue execution ; afrer- 
' wards the vendor took up the bill and received a 
; moi’tgage Ituiu liie purchaser, fr<mi which, how- 
i over, rJiere were no ])roceeds : — Held, that the 
vendoi- wais not, in point of law, paid for tlie 
C'Oods. TorlCon V. AUkfosoti^ 2 A, k E. 32 ; 4 
L.J., K. B. 17. 

Lien lost.] — A vendor who takes iri 

puymeui. a ju'omisscny note, ami negotiates it, 
loses his lien, which is not revived U]>on tlio 
dishnnoiir of tbe note wliich is outstamling; in 
tire hands (.4' au indorsee. Jhuinry v, Poyniz. I 
i N. & H. 223 : 4 B. A Ad. 568 ; 2 L. J., K.'B. 55. 

I Blit see (.rHini v. JJolchow. supra. 

Destroyed by Eeason of Property liaving* 
passed by Negotiable Instruments.] — Goods 
were consigned to tlie plaintiifs order to a 
railway station, and the usual advice note wus. 
sent them by the conq)any. On the 12th Ajirii 
tlio [>iaiiit,if!:s sold these goods to J., payment half : 
by cash, irdf by bill at three months, due tiie 
13th July, and handed over the advice note to 
J., with an indorsement directing the company 
to d, diver rlic goods to J.‘.s order. On the 24tli 
April, J. handed over this delivery order to D. as 
collateral security for the payment of money ad- 
vanced to him by D., with a secoml indorsement 
oi-dering the company to deliver the goods to 
D.’s oi’cier. But neither this deli very order nor 
that made by the plaintiffs was stamped in 
accordance with the Stamp xket, 1S70, s. S3. J. ; 
becoming insolvent, I), on the 14th May wrote 
to the company inclosing the delivery onler, and 
directing them to hold the goods to his order. 
To tliis iie received the following reply from the 
goods manager, dated the 15th May: ‘‘I have 
yours of yesterday, inclosing transfer of rails, 
and beg to say I* hold them to your order ; but 
yon wiil please produce this order when applying 
for tlui rails, and which order must also bear a 
tj'ansfer stamp by both parties trausferiing the 
goods, in accordance with the act of parliament. 
You will be aware they remain here at owner's 
risk ami subject to our usual rent-charges.” On 
the 13th May, D. affixed au adhesive stamp to 
each transfer, but omitted to cancel the stamp, 
as required by ss. 24 and S3, and the same wei’c 
]iever. up to trial, so cancelled. On the 23r<l 
May, the compaii}' wrote to the plaintiffs, asking 
if they consent oL to the goods being delivered 
to D., to which they replied on the 23rd and 
30th June, giving the company formal notice to 
hold them to their (plaintiffs’) order ; but upon 
iiulemnity being given by D. the goods were 
handed over to 1). The bill given to the plain- 
tiffs by J. in part payment of these goods not 
being met a,t maturity, the plaintiffs claimed the: 
goods as partial unpaid vendor.s, and brought an 
action against the company fur wrongfully part- 
i 7 ig with the possession of them : — Held, that 
the condition in the company’s letter of the 
15tli klay, as to the transfer stamp, was no 
qualification of their admission that they held 
tfie goods to B.'s order ; that the letter %yas an 
absolute attoTiimeiit by the company to JD., by 
which the plaintiffs’ right of possession as unpaid 
vendors was destroyed, and that the plaintiffs 
were, therefore, not entitled to recover. Fooleoj 
V. G. V. Ily,, 34 L. T. 537. 

_ Indorsing' Delivery Order.] — On the 3rd 
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ot March goods belonging to 0., lying at tiie 
Ht. Kathaj'ine Dock, in the custody of the docks 
‘Company, -vyere bought by B., as broker for 
buyers and sellers, for B. &:■ Co., without dis- 
closing the names of his principals, and D. 
hnior^W to them the tlcliyery order he had 
‘Obtained from the sellei-s, on the repmsenta- 
lioii of B. bL Oo. that the goods were wauitcd for 
immediate shipment. They, however, pledged 
their interest in tlie goods' to the plaiiititfs, and 
indorsed the order to tiiera. On the prompt <hiy, 
the IStii of March, the plaintifls clerk lodged 
the order at the London orhee of the (hudes 
company, with this memorandum, “ Hold within 
to our order, and have wariunts made mit as 
soon as possible.” He was told that the war- 
crants would be ready with the goods on th.e 20i-h 
cf March. Three hours later a messenger from 
the otEce reached the warrant oiEce at the dock 
house, with a notice that the order had been 
lodged, ileariwhile B. & Co. had stopped pay- 
ment, and B. being so infonned, and having ]io 
.notice of the plaintiffs’ title, on the same day 
paid 0. for the gooils, and through a ciieik, who 
I'cached the dock house before the messenger 
had arrived, obtained at the warrant oliice a 
warrant for the goods in the name of 0., who 
indorsed the same to B., and gave him a second 
delivery order. The first delivery order was 
returned to the plaintiffs by the docks com- 
pany, who refused to act upon it. In an action 
iby the plaintiffs, claiming as against the docks 
company. C., and D., to be entitled to the 
sgoods -.—Held, that B. was the surety, and B. & Co. 
"the princifjal debtors : that, in the circuinstauces 
‘Of the case, the unpaid vendors’ lien had passed 
to D. ; that the title to the goods was In B. 
Jmpekfd Bank v. London and St. Xathuruw 
Boeliii Co., 46 L. J., Ch, 335 ; 5 Ch, B. 195 ; 36 
Ji. T. 233. 

Custom of Iron Trade— Warrants.] — By 

‘the usage of the iron trade warrants for goods 
“ deliverable (£. o. b.) to A. B., or their assigns, 
by indorsement hereon,” are considered to pass to 
the holders for value free from any vendor’s lien. 
2lpr chant IkvnMng Co. of London v. Bhacnix 
Beuemor Steel Co'., 40 L. J., Ch. 418; 5 Ch. B. 
.m> ; 30 L. T. 395 ; 25 W. E. 457. 

A company, being manufacturers of steel rails, 
43 ontracteti witli S. A; Co., iron merchants, for the 
sale of a quantity of rails to be rolled at their 
w'orks, and to be delivered at intervals, payment 
±0 be made as to three-fifths at three days’ siglil', 
.and as to two-fifths by buyers’ acceptances at 
four months. On the completion of eacii por- 
vtion of goods a warrant for the same in the above, 
form was sent to B. Oo. witli an invoice and 
.drafts for the purchase money, and the goods j'c- 
f erred to in the warrants %vere stacked at the 
works. In the meantime H. & Go. pledged the 
.-several warrants, and indorsed the same to the 
plaintiffs. Before the contract was completed, 
when only part of the goods was paid foi*, B. k, Co. 
became bankrupt, and their acceptances were 
dishonoured. At that time part of the goods hatl 
been despatched in waggons sent by order of S. 
A jOo., and was stored in a railway company’s 
warehouse, addressed to the agents of B. & Co., 
.and part remained stacked at the worlcs : — Held, 
that, by the usage of the iron trade, as well as 
by the intention of the parties as shown by their 
f3ours0 of dealing, the plaintiffs, as holders for 
value of the warrants, tvere entitled to the goods 
tree from any vendor’s lien. Ih. 


1 Delivery, whether Actual or Construe- 

' tive.] — The defendants sold to B. k Oo. 100 tons 
, of zinc (unappropriated) upon certain terms of 
payment, giving them at the time of the contract 
foursoveiul documents to the following effect 
We here])y undertake to deliver to your order 
indorsed hereon twenty-live tons merchantable 
, sheet zinc off your contract of tliis date.” Upon 
' the faith of these documents, tlie plaijitiffs bought 
of B. vk Co., and paid for, fifty tons of the zinc 
monrioned. in the contract. B. k Co. havijig 
failed, and the contract price being unpaid the 
defendants refused to deliver tlie zinc : — Held, 
j that the giving of these delivery orders or iinder- 
takiijgs did nut estop the defendants fi'om setting 
up, as against the vendees of B. ‘k Co., tlieir right 
as unpaid vendors to withhold delivery. Far- 
oriloe V. Bain. 45 L. J., 0. P. 264 ; 1 0. P. B. 
445 ; 34 L. T. 324. 

Unless actual possession of goods sold has been 
delivered to the i)urchaser, the vendor is not de- 
prived of his right of lien as against the assignees 
of the purchaser, in the event of his insolvency. 
Cricc V. BlrhaaaLon., 47 L. J.. P, C. 48 ; 3 A].)p, 
Cas. 319 ; 37 L, T. 677 ; 26 W. E. 358— H. L. (E.) 

An. indorsement on warehouse ccrtiticates by 
the vendor's clerk, making the goods deliverable 
to the purchaser’s order, and entered in the trans- 
fer book, is not such a constructive delivery as 
would defeat the vendor’s right. Ih. 

When the vendors were also warehousemen of 
the goods sold, under an arrangememt with the 
purchasers to pay warehouse rent : — Held, that, 
as the goods remained in the posscvssion of the 
vendors and no actual delivery had been made 
to the purchasers, the vendors’ lien revived upon 
the insolvency of the vendees. J h. 

Wharfinger’s certificates are not warrants for 
delivery, and no custom of trade to raise money 
upon such certificates can alter the nature of 
the certificates or affect the vendor's lien. 
Guam Y. Bolchow, Vaughan 4’’ Co., 44 L. J., Oh,. 
732; L. E. 10 Ch. 491 ; 32 L. T. 781 ; 23 W. E. 739. 

Timber, which was deposited in the name of 

A. , the importer, in the West India Bocks, was 
sold by him to B. : B. afterwards contracted to 
sell the timber to 0., who accepted a bill for the 
amount, B. giving him an invoice of the timber, 
and a delivery order. The dock company re- 
fused to deliver the timber, except upon an order 
from A. U. became bankrupt without having 
obtained such a,n order, ami the bill ^vas dis- 
honoured : — Pleld, that there had been no con- 
structive delivery to C., so as to pul an end to 

B. ’s lien on the timber for the price. Laclungton 
V. Atherton, 7 Man. & CL 3<)0 : 8 Scott (x.E.) 38 ; 
13 L. J., C. P. 140 ; 8 Jur. 406. 

Held, also, that B. was not estopped, by having 
given a deliveiy order, from disputing the opera- 
tion of such an ortler as a constructive delivery 
of the timber. Ih. 

The giving of a delivery order does not, with- 
out some positive act done under it, operate as a 
constructive delivery of the goods to wliich it 
relates, nor deprive the owner of the goods, who 
gave it, of his right of lien for their price, even 
as against the claims of a third person who has 
bona fide purchased them from the original 
vendee. M'Eivan v. Smith, 2 H. L. Gas. 309 ; 
13 Jur. 265. 

BUI of Lading to Shipper’s Order.] — ^Upon a 
sale of goods, where the shipper takes and keeps 
in ins own hands a bill of lading, making the 
goods deliverable to the shipper’s order with the 
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Intention protect liimself, the ell'ect of liis so 
■doing is to preserve to him a iiold over the goods 
until the vendee has fnlfllled, or has been ready 
and willing to fulfil, the coiiditioiis of the sale ; 
and the hold so preserved is not merely a right 
to retain possession till those conditiuns are 
fulfilled, but involves in it a power to dispose of 
the goods on the vendee’s default, so long at 
least a.s the vendee continues in defaiiit. Oqg w 
.Shvfe)\ L. J.. C. P. 44-; I C. P. D. 47 ; 33 
L. T* 492 : 2.1 W' E. lOO—C. A. 

L., in France, contracted to sell to the plain- 
tiffs in England a certain quantity of potaioes, 
to be shipped free on board at Dunkirk, cash 
against bill of lading, and took a bill of lading to 
•his own order. On tlie arrival of the ship and 
tender of the bill of lading, the ]>laintiiTs, errone- 
ULish^ believing that the full number of sacks had 
not been sent, made default in payment. Tlie 
dofciidant, by order of L., resold the potatoes. 
.After the resale, the ])laiii tiffs were rea<ly aiid 
willing to pay the price, and demanded the 
potatoes : — Held, tliat tlie defendant was not 
liable in trover to the plaintiffs. 1 h. 

After Part Delivery.] — It is not an entire 
waiver of a condition to be paid for goods on 
•delivery, that the vendor allowed the purchaser 
to carry a%vay part of the goods without being 
paid for them. Payne v. filuidhnlt^ 1 Camp. 427, 

The plaintifi^, having purchased timber grow- 
ing 071 the land of B., felled it, and afterwards 
.sold it to J, at a certain price per cubic foot, J. 
to be at liberty to convert the timber on the 
land. The trees were marked and measured by 
J., the number of cubic feet in each tree being 
..ascertained, but the total contents ivere not 
■summed up. Some of the trees were taken away 
by the purchaser : — Field, that the transfer of 
the whole was complete, and consequently, that 
the vendor had no right of lien for the unpaiil 
price of the timber. Taudey v. Turner. 2 Scott, 
,238 ; 2 Bing. (isr.G.) 151 ; 1 Hodges, 267 j 4 L. J., 
0. P. 272. 

A vendor has a general lien for the price of the 
goods sold while in his possession, oven after a 
part delivery, if the right to stop in transitu is 
not gone. J£an.wn v. Mvye}\ 6 East, 014 : 2 
Smith, 670 ; 8 E. E. 572. 

Delivery of Xeys.] — Goods ivere sold to he 
paid for by instalments, the balance to be paid 
before reinovai. The vendor allowed the vendee 
to place the goods under lock and key upon tlie 
vendor’s premises, and delivered the key to the 
vendee, but retained the key of the external iu- 
.closure. The balance remaining unpaid : — Held, 
that the vendee had not such a possession as 
ontitlod him to maintain trover against the 
vendor n])on a wrongful removal and sale of the 
goods. M ligate v. 3 Man, (k; G. 100 ; 3 

Bcott 358 ; 10 L. J., 0. P. 277, i 

After Verdict,]— A. sells to B. a carriage, to be 
paid for partly by a bill upon delivery, and 
partly by a bill at a future day, and B, neglect- 
ing to take the carriage, A. obtains a verdict 
against him for goods bargained and sold. Until 
the amount is paid to hiiri he has a lien upon the 
<tarriage. Ilouldlteh v. Bemnyes, 2 Stark. 337 ; 
20 E. E. 092. 

Part Payment.] — The right of an unpaid ven- 
dor to a lien on goods in the hands of his agent 
is not taken away by the fact that the vendor 
ias recovered a verdict for their .price against 


the purchaser, and, under a county court order 
for payment of the debt by instalments, has been 
paid one inst.ahnent of it. Serictrwr v. 
77. 11) W. E. 388. 

A quantity of tea was sold at a price, which 
was to be paid at a futuj’e day. After the <tay 
liad elapsed, tlie purcliasiir jjaui a sum oii account, 
and wrote to the vendors, who bail reiaiueti the 
warrants in their possession, requesting them to 
wait tlie arrival of the overland mail, and on its 
receipt to dispose, of tlie ten,. He afterwards 
becarue bankrupt :—HeI<h that the veiidor.s had 
a lien on the tea for the unpaid purchase money. 
Tivining^ Px parte, 1 Mont. D.p^: D. 691 ;.;5 Jur., 
536. 

Trover by Purchaser.] — A purchaser of goods, 
(4’ whicJi the vendor I’etaiiis pos'^cssion with a 
lien for unpaid purchase money, cannot maintain 
ti'over against a mere ^vrongdoe^. Zord v. J^riee, 
43 L. J.!'Ex. 49 : L. E. 9 Ex. 54 ; 30 L. T. 271 : 
22 W. E. 318. 

2. Stoppage ix traesitu. 
a. UTatnre of Eight. 

Stoppage in transitu is an ordinary legal right, 
as to which a court of equity, unless by reason 
of .some unusual circumstances, wull not interfere. 
Straker v. Ewiwj, 34 Beav. 147 ; 11 Jur, (AhS.) 
127; 11 L. T. 588; 13 W. E. 286. 

Application to quash a wait of replevin, 
i.«sued to try the right to stop goods in transitu, 
refused. Z'arrell v. Pererford, 1 Bail &: B. 328. 

Where Pledge.] — ^^Vn equitable right of (quasi) 
sto[)pagc in transitu remains in the vendor, not- 
withstanding an indorsement of the bill of lading 
by the vendee to a person who advances money 
on the security of such indorsement. But such 
right of the vendor is subject to the right of the 
indorsee to be repaid his advances. IVeatxlnthiis, 
In re. 2 H. & M. 644 : 5 B. &: Ad. 817 ; 3 L. J., 
K. B. 56, 

The vendor has an equity to require the in- 
dorsee of the bill of lading to repay himseE! out 
of other property of the vendee in his iiands, as 
far as such other property will extend. Ih. 

Ajid if the indorsee applies the proceeds of the 
property so equitably stopped in transitu in pav'- 
ment of his debt, the vendor will liave a lien 
upon the intcre.st of the vendee in sucli other 
pjoperty. II). 

Sub-Sale.] — The purchaser of goods (shipped 
by the vendor) consigned them abruad, and in- 
dorsed the bill of lading to a bank as security 
for an advance. Afterwards, and before the 
arrival of the ship, the consignees sold the goods 
“to arrive” to sub-purchasers, to whom they 
were delivered. The purchaser having become 
bankrupt, the unpaid vendor gave notice to the 
master, after the sub-sales, but before delivery 
and before payment of the freight, to stop the 
goods in transitu. The consignees remitted the 
pj-oceeds of the sub-sales to the bank, who, after 
repaying themselves their advance, handed to 
the trustee of the bankrupt the balance, which 
was less than the original purchase-money :• — 
Held, that the principles established by WedPtn- 
tlnm, In re (5 B. Ad. 817), and Spalding v. 
liuding (6 Beav, 370 ; 12 L, J., Ch, 503) were 
api>Ucable ; that the right of stoppage in transitu 
waTs not at an end when the notice was given ; 
and that the vendor was entitled to the balance 
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after satisfaction of the bank’s claim. Kemjp v. 
Falk, 53 L. J., Ch. 167 ; 7 App. Gas. 573 ; 47 
L. T. 454 : 31 ^V, E. 125 ; 5 Asp. M. G. 1— 
H. L. (B.)' 

Betransfer — Fraudulent Preference.] — On 
the 21st July goods were shipped on board a 
general sliii), and bills of lading to order or 
assigns of vendor were subsequently handed to 
the purchaser in exchange for his acceptances. 
On the 11th August judgment was obtained by 
a creditor against the purchaser, and on the 
1 0th August the purchaser returned to the vendor 
the bills of lading, stating be was unable to meet 
the acceptances. On the 24th August the vendor 
gave notice to stop the goods in transitu. On 
the piu-chaser becoming bankrupt : — Held, that, 
even if the retransfer was a fraudulent prefer- 
ence, it was void as such for all purposes, and 
therefore neither the property in the goods nor 
the jus disponendi passed to the vendor, so as to 
defeat the right which he had previously exercised 
to stop the gooils in transitu. Ballev, Ex j) arte, 
O'Sullvean, In re, 67 L. T. 464 — C. A. Eeversing, 
61 L. J., Q. B. 228. 

Bight Analogous to.] — H. agreed to deliver 
330 tons of bleaching powder to E., at the rate 
of thirty tons per month, E. paying for each 
delivery of thirty tons within one fortnight from 
that delivery. When only thirty tons remained 
to bo delivered, E. made a declaration of his 
insolvency ; H. retained the thirty tons ; C., the 
creditors’ trustee of E., demanded deliv^eiy of the 
thirty tons, which li. refused to make ; and H. 
also I’eturned E.’s debit note of 150/., the price of 
tlic thirty tons : —Held, that H. had a clear right 
to refuse delivery, whether on the ground of a 
rescission of the contract, or in exercise of a 
right analogous to tliat of stoppage in transitu. 
Edicnrdn, In. ye, Chaliners, Ex jjarte, 42 L. J., 
Bk. 2 : 21 W. H. 138. Affirmed, 42 L. J., Bk. 37 ; 
L. E. 8 Ch. 289 ; 28 L, T. 325 ; 21 W. 11. 349. See 
Fha^)iix Eeyyejjiey Co., In re, ante, col. 556. 

Price Compounded for.] — A, sold to B. a butt 
of wine, which was not delivered ; B. com- 
pounded with his creditors, and the amount was, 
by A.’s consent, included in the composition. 
The composition money was secured by bills, and 
A. had a claim against B. beyond the price of 
the wine. Before the whole of the comi)osition 
was paid, B. demanded the wine from A., wiio i 
refused to deliver it : — Held, that he was bound 
to deliver it, as he had undertaken to do so ; and 
that the doctrine of stoppage in transitu did not 
apply. Mcliulh* v. Hart, 5 Car. & P. 179. 

Whether Contract Bescinded by.] — ^A vendor 
of cotton in xlmerica, by direction of the pur- 
cliasers in England, shipped the cotton on board 
a vessel belonging to the latter, who became 
bankrupt before its arrival. A, mortgagee of the 
ship, who liappened to be an agent of the vendor, 
took possession of the ship under his mortgage, 
and sold the cotton under a supposed right on 
the part of his principal to stop it in transitu, 
and the principal sanctioned the. transaction as 
between himself and his agent by accepting a 
credit in account for the propeeds of the cotton. 
The assignees of the purchasers then brought an 
Action against the mor^agee fox the seizure, and 
under a’ boihpro^i$e;,tthe Amount 
fAF-Jiiirhich ihe eottdn con- 

the 


Effect of.] — Stoppage no payment at law or 
in equity, uiile-ss under special circumstances, and 
in case of mutual demands, wdiere the balance 
only is the debt. Jeffs v. Wood, 2 P. Wms. 128. 
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they y)ass to the assignees as in the order and 
disposition of the bankrupt. Ilau'lim y. Dnnn, 
I Tyr. 413 ; 1 Ch & J. 519 9 L. J. (o.s.) Ex. 184. 

Agents on behalf of Principals — Satification.] 
— (J. <!c T., merchants at Liverpool, sent orders 
to I., a merchant at Kew York, to purchase for 
tlioin goods, which were accordingly shipped by 
him in live vessels bound to Liverpool, and coii- 
sigiied to C. & T., who, after tiie receipt of the 
goods ])y one or the vessels, stopped payment on 
the 7th April, 1S46. I. had drawn hills for the 
goods partly on C. & T, and partly on B. k. Go., 
yhtli whom C. tV: T. had dealings. B. & Co., 
who were merchants at Liviirpooi’ arul also had 
a iiouse of hiisiiiess at Yew York, purchased there 
several of the bills, which were drawn at sixty 
days’ sight, a,nd were <lated, some oii the 28th 
March, and the rest on the 30th. On the 8th 
Jilay, a fiat in bankruptcy issued against C. k 
T. Tlie four other vessels arrived at Liverpool 
on the 3r(h 5th, 6th, and 9th May respectively, 
and immediately on the arrivaf of each, and 
whilst the transitus of the goods on board con- 
tinued, B. k Co., on beiialf of I., gave notice to 
the master and consignees of each ship, claiming 
to stop the goods in transitu. B. k Co. were not 
the general agents of I., nor had they received 
from him any authority to make this stoppage. 
On the 11th May the assignees of C. k T. made 
a formal demand of the goods from the master 
and consignees of each of the four ships, at the 
same time tendering the freight, but they refused 
to deliver them, and on the same day delivered 
the whole to B. k Co. On the next day the 
assignees made a formal demand of the goods 
from B. & Co., but they refused to deliver them 
up, claiming title under the stoppage in transitu. 
On the 2Sth April, J. heard at Yew York that C. 
& T. had stopped payment, and on the next 
day he executed a power of attorney to H., at 
Liverpool, authorising him to stop the grjods in 
transitu. This was received by H. on the 13th 
May, and he on that day adopted and confirmed 
the previous stoppage by B. k Go. I. afterwards 
adopted and ratified all that had })cen done both 
by H. and B. & Co. : — Held, first, that there 
could be no valid stoppage in transitu after the 
formal demand of the goods by the assignees on 
the 11th May, and the subsequent delivery of 
them to the defendant. Bird v. Bnna/i, 4 Ex. 
786 ; 19 L. J., Ex, 154 ; 14 Jur. 132. 

Held, secomlly, that the ratification of the 
stoppages by I,, after the conversion by B. k Co., 
had not the effect of altering retrospectively the 
oumership of the goods, which had airead}’- vested 
in the assignees of 0, & T. I h, 

Authority.] — M. & Co., merchants of 

Jamaica, ordered of P. & G-., merchants of 
Baltimore, goods, to be shipped from Baltimore 
to .Jamaica, at the risk and expense of M. k Co. 
The goods were shipped on board the ship C., 
and were, by the terms of the bills of lading, de- 
li vei’able to M. k Co. or their assigns, on payment 
of freight. The goods were not paid for. While 
the vessel was on her voyage, M. k Co. became 
bankrupt. On her arrival at Jamaica, the agents ; 
; of P. k Cf. went on board, and demanded a : 
package of the cargo, in the name of the whole, j 
<>n behalf of P. k G-. Before the arrival of the ; 
lieods at Jamaica, P. k Gr. wrote to their agents, | 
saying, In disposing of the cargo, use your own 
judgment,” and forwarded a power' of attorney i 
for that purpose prbut tbe,.Jetter did not, arrive 


at Jamaica till a,fter the agents had seized the 
cargo : — Held, first, that the agents, at the time 
of the seizure of the goods, had authority to step 
the goods in transitu on behalf of P. k; G. 
JTiitohbigs v. 1 Moore, P. C. (x.s.) 243 ; 

10 Jur. (KS.) 109 ; 9 L. T. 125. 

Held, secondly, that there was an effectual 
stoppage in transitu of the goods by tiic agents. 
IJ). 

End of Transit.] — W, at Baliia. sold goods 

to A. at Glasgow. By the coiitincG W. shipped 
them on board a vessel chartered by hiniseli, to 
proceed either direct or via Falmouth, Cowes, or 
Queenstown, for orders to any i)ort in the United 
Kingdom, or a specified i)art of the contiiient. 
The bill of lading was made out in. the name of 
W. to order, or his assigns, signed by the masttu-, 
and indorsed in blank by W., who forwarded it 
with the charter-party and invoice, which ex- 
pressed the goods to be shipped on the account 
and at the risk of A., through his agents, to A, 
The bill of lading, charter-party, and invoice 
were received by A. AVhen the ve.sscl ai-rived at 
Falmouth W.’s agents applied to A. for instruc- 
tions as to the port of destination ; but. before 
such instructions were given, heard of A.’s 
insolvency : — Held, that W.’s agents had a right 
to stop in transitu, as the goods had never 
arrived at their destination. Franer v. Witt.^ 
L. R. 7 Eq. 64 ; 19 L. T. 440 ; 17 AY R. 92. 

Agent Treated as Purchaser.] — A. k 0., 

merchants of Londonderry, instructed their 
coiTCspondcnt, A., a merchant in London, to 
pui’cliase corn on Hieir account. A. pfurcliased a 
cargo of Indian, corn, and sent a contract note to 
the vendors, R. k Co., which stated that the 
cargo was ‘’sold by order and for account of 
R. k Co., to our principals, slripped per 
‘ Cleopatra,’ ” at the price of 24rs\ per quarter. 
The eiitiy of the sale in the books of 11. .k Co. 
made A. “debtor to the cargo of Indian corn 
and they sent to A. the charter-party, the bill of 
lading duly indorsed, an invoice, and an order 
directing the captain to act upon the instructions 
of A. in the invoice A. was made the purchaser 
of the cargo. On the day of the purchase A, 
wrote to A. k Go., advising them of “having 
purchased for your account the cargo at 24, i?. 9^^.” 
and inclosing the hill of lading and other 
documents received from R. k Co., as also A.’s 
draft for 1,525Z. 16.f. 3^^. at three months, and 
an invoice signed by A., and stating that the 
cargo was bought by order, and for account and 
risk of A. k Co., at iis, per quarter. A. after- 
wards wrote requesting the draft to he made 
payable at a bankers, “as it facilitates our 
discounting the bill” The draft was returned 
to A. accepted, and before the bill was due he 
became bankrupt, and R. k Co. thereupon stopped 
the cargo in transitu, not having received pay- 
ment for it “ on account (as they stated) of the 
bankruptcy of the cargo buyer.” A. k Co. then 
wrote to R. k Co., stating that A., from whom 
we bought the cargo,” had informed them of its 
being stopped, and stating that they would then 
take up, their acceptance upon the cargo being 
allowed to proceed. A. & Co. afterwards paid to 
R. k do, the amount of the cargo, as invoiced by 
B. k Co. to A., upon being indemnified by 
R. k Co., and the cargo was allowed to proceed 
as ordered by A. k Co. : — Held, in an action by 
the assignees of A, to recover the amount of 

documents ; 


•S) 
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L for ])art of the goods, may stop them in trarisitn 
, on the consignee’s insolTcncy, and retain }iosses- 
, sion of them witliout tendeiing bach the biiL 
[ Edwards v. Brewer^ 2 M. &; W. 375 ; 6 L. J., Ex. 
5' 135. 

’ Balance of Account.] — A., being indebted 

to B. on the balance of accounts, including bills 
3 still running accepted by B. for A., consigned 
I goods to B. on account of this balance : — Held, 

) that A. had a right to stop the goods in transitu,, 

5 upon B. becoming insolvent before the bills were 
. paid. Vertue v. Jewell^ 4 Camp. 31, 
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showed that A. was the purchaser of the corn 
from li. & Go. and the seller of it to A. & Co., 
and not merely an agent ; that, therefore, 
It. & Co. had not at the time the right of 
stoppage ill transitu ; and that the assignees 
were entitled to recover, Pennell v. Alexander^ 
3 El. & Bl. 283 : 23 L. J., Q. B. 171 : 18 Jur. 627. 


Alien Enemy — Licence.] — A trading licence 
from the crown to British merchants to send a 
ship in ballast to an enemy’s port, there to 
receive and load a cargo, and import it into this 
country, by legalising the purchase by the sub- 
ject, legalises the sale by the enemy, and 
impliedly legalises the vendor-enemy’s right to 
stop tlie goods in transitu after tneir arrival in 
port here, upon the intermediate insolvency of 
the vendees, after a part payment only (which 
w.as offered to be refunded), and also to employ 
an agent here for that purpose ; and such agent 
having possessed himself of the goods, the 


d. ISTotice or Claim to Stop. 

Sufficiency.] — A claim made without olffaining- 
actual possession is sufficient in the case of stop- 
page in transitu. Nortl\ey v, Fkddy 2 Esp. 613. 
S. P., Idolst V. Poionall, 1 Esp. 240. 

To whom,] — A notice of stoppage in transitu. 
, to be effectual, must be given either to the per- 
i son who has the immediate custody of the goods,. 

' or to the prmci|)al whose servant has the custody,. 
: at such a time and under such circumstances as- 
, that he may, by the exercise of reasonable clili- 
' gence, communicate it to his servant in time to- 
' prevent the delivery to the consignee. White- 
head V. Anderso7i^ 9 M. & W. 518 ; 11 L. J., Ex* 

! 157.' 

To Captain of Consignee’s Vessel.] — A timber 
merchant in Sweden agreed to sell timber to L- 
and R. By the original contract, the goods were 
j to be delivered “ free on board, payable by 
^ buyers’ acceptance of seller’s drafts, at six 
months from date of bills of lading ; shipment 
to London,’’ See, ; the seller was to provide ships- 
at rates not exceeding a certain limit. It was- 
subsequently agreed that the buyei’s should 
themselves charter a ship to convey the timber 
to London. The buj-ers accordingly chartered a 
ship, and the goods were loaded on board of her* 
The ship was obliged to put into Gopeuhagen!, 
and there, the buyers having stopped payment 
before the acceptance became payable, the vendor 
caused a notice of stoppage in transitu to be 
served on the captain : — Held, that the notice 
ivas effectual. Berndtson v. Strang, 36 L. J.,. 
Ch. 879 ; L. R. 3 Eq. 481 ; 16 L. T. 583 ; 15- 
AV. R. 1168, 

Mistake of Carrier,] — If a carrier, after notice 
from the vendor of goods to stop them in tran- 
situ, by mistake delivers them to the vendee, the- 
sale is nevertheless rescinded, and the vendor 
may bring trover for them against the vendee* 
Litt V. Cimley^ 7 Taunt. 169; 2 Marsh, 457 ; 
Holt, N. P. 338 ; 17 R. R. 482. 

Demand of Bills of Lading — Agreement for 
Lien on.] — ^An agreement was entered inta 
between L.. a merchant in London, and AV., a 


0. Effect of Part Payment or Acceptances. 

Part Payment] — A consignor’s right of stop- 
ping goods in transitu is not taken away by the 
consignee’s having partly paid for the goods. 
Hodgson v. Loy^ 7 Term Rep. 440 ; 4 R. R. 483. 

Acceptances,] — But the vendor, having taken 
the vendee's acceptances in payment, cannot 
stop the goods in transitu, unless the bills 
have been dishonoured. JDmis v. Reynolds^ 1 
Stark. 115. 

Condition Precedent] — A., a merchant 

in Liverpool, bought certain winches of yarn of 
B., in London, through C., who acted as broker 
for both parties, “To be taken immediately 
from the wharf in London and paid for by the 
buyer’s acceptance at four months,” B. sent an 
inwjice of the goods to A., inclosing a bill of 
exchange for his acceptance, and on the same 
day 0., acting as agent for A., directed the goods 
to be forwarded by rail to Liverpool. Upon their 
arrival there the railway company sent A. the 
usual advice note that the goods “ remained 
there to his order, and were then held by the 
company, not as carriers, but as warehousemen.” 
A. did not accept the bill of exchange, but filed 
a petition for liquidation. B. having claimed 
the right of stoppage in transitu as against the 
trustee under A-’s liquidation : — Held, that the 
acceptance of the bill of exchange was not a 
condition precedent to the passing of the pro- ' 
perty in the goods ; and also that the goods on ; 
arriving at Liverpool had reached their final 
destination, and consequently that the transitus 
had ended. Catling^ Ex parte^ Ckadwich^ In re, 
29 L. T. 431. 
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ment, and was to cease when the bills of exchange 
given for that shipment had been paid. Ko 
notice of tin’s agreement was given to E. In 
]nn-suance of the agreement L. ordered a parcel 
of goods of W. The goods were packed by Wds 
].)ackei‘, who forwarded them by railway t A Lon- 
don in l:)ale.s marked for Shanghai, and addressed 
to a ship called the “ Gordon Castle ” designated 
by L., which was loading in the West India Docks 
for JSliangliai. The freight to London was paid 
by "Wh Tlie packer, in advising L. of the dis- 
patch of tlje goods, told him that they were at 
his disposal. L. accepted a six months’ bill of 
exchange drawn upon him by W. for the invoice 
price. Tlie railway company, in advivSing L. of 
the an-ival of the goods at their Poplar Docks 
{s.tation, told him that they remained at his order 
and were held by ihc company as warehousemen 
at his risk, but added, “ will be sent to the ‘ Gor- 
don Castle.’ ” The goods were shipped on board 
that vessel. The bills of ladiiig were by L.’s 
directions made out to the order of himself or 
assigns, but they vnre never delivered to him by 
the shipowners, inasmuch as he did not pay the 
freight. The ship sailed for Shanghai with the 
goods on board. A few days previously Ij. had 
stopped payment, and shortly after she had 
sailed he committed an act of baidvriiptcy, upon 
which he was adjudicated a bankrupt. The bills 
of lading were still in the possession of the ship- 
owners in London, of whom they were claimed 
by W. and by the trustee in the bankruptcy. 
It was arranged that the goods should be sold by 
the agent of the shipowners at Shanghai, and 
the pi'oceeds of sale paid to the person who 
should be entitled to thorn : — Held, that the 
agreement did not deprive W. of the right to 
stop the goods in transitu ; that the transit was 
not ended till the goods arrived at Shanghai, 
and that tlie demand hy W. of the bills of lading 
from the shipowners was an effectual stoppage 
ill transitu. Consequently, that W. was entitled 
to have the bill of exchange satisfied out of the 
proceeds of sale. Watson, EiG ■])(( vie, Love, In re, 
4G L. J., Bk. t)7 ; 5 Ch. D. 35 : 36 L. T. 75 ; 25 
W. E. 4-89—0. A. 

Pfeld, also, that W. could have obtained an 
injunction to restrain L. from sending the goods 
to any other destination than Shanghai. 25. 

Delivery of Bills of Lading — Telegram,] — 
J., 1:*. A Co., merchants at Pernambuco, having 
in the course of their business received orders 
from customers to purchase goods on their 
account in Hew York, instructed S. J, & Co., 
their agents at Liverpool, to purchase the goods 
and have them shipped to J., P. & Co. S. J. k. 
Co. then instructed E. B, B., the agent at New 
York of J-, P. & Co. and S. J. & Go., to purchase 
the goods. E. B. B. purchased the goods and 
shiiqied them to J., P. & Co., sending with them 
tlie invoices and bills of lading. To provide 
himself with funds to purchase the goods, 
E. B. B. drew bills of exchange on S. J. & Co., 
in wliicli were the words “and charge to account 
as advised.” Attached to each bill was a 
counterfoil headed “ Advice of draft.” This was ' 
addressed to B. J. & Co., mentioned the number, 
date, and amount of the bill, and concluded with 
these wmrds (mutatis mutandis), “Against ship- 
ments per steamship ^ G-lensannox,’ No. 6, N. Y, 
to Brazil, via Baltimore. Please protect the 
drafts as advised above, and oblige drawer. 
E. B. B., New York, May 9, 1879.” These biffs 
were sold for value in New York, and E. B, B. 


advised S. J. & Co. of the bills, and at the same 
time forwarded a statement of accmiiit. On. 
pzesentation of the biffs for acceptance, 8. J. A 
Co. detached the counterfoils and kept |)Ossos- 
sion of them. On the 10th June, 18h) (while 
the plaintiffs, P., S. A Co., were the holders of 
I these bills, drawn, according to this course of 
business, in respect of a shipment to J., P. & Co., 
to whom the bills of lading were at the same- 
time sent), S. J. & Co. suspeniled payment. Thc- 
same day the failure was known in New York, 
and E. B. B., under some pressure from P., 8. A 
Co., telegraphed to J., P. A Co,, “ Having pledged 
documents and shipments ‘ Glensannox,’ hold 
proceeds subject order P., S. A Co.” The shif) 
“Glensannox” arrived at Pernambuco on the- 
11th June, and the goods were delivered to the- 
customers (of J., P. A Co.) who had ordered 
them, the purchase money being received by 
J., P. A Go. The court found that the bills of 
1 ailing had been delivered to the customers 
before the telegram was received. The bills of 
exchange were dishonoured by S. J. A Co. when 
presented for acceptance. J., P. A Go. claimed 
to retain the purchase moneys against moneys- 
alleged to be due to them by 8. J, A Co. : — Held,, 
that even if the telegram had reached J., P. A 
Co. before the transitns was at an end, it would 
not operate to stop them in transitu. Plieljjs v. 
Cornher, 54 L. J., Ch. 1017 ; 29 Ch. D. 813 ; 52‘ 
L. T. 873 ; 33 W. E. 829 j 5 Asp. M. C. 428— 
C. A. 

Notice to Shipowner.] — Semble, that notice of 
stoppage in transitu given to a shipowner im- 
poses no duty on him to communicate the notice- 
to the master of ithe ship, and that it is not 
effectual until it is comnranicated to the master. 
Fallt, Ex jjarte, Eicll, In re, 14 Ch. D. 446 ; 42 
L. T. 780 ; 28 W. E. 785 ; 4 Asp. M. C. 280— 
C. A. Aiul see the case in H. L., sub nom.. 
Eemp V, Ealh, infra. 


Destination.] — Upon a sale of goods the trail-- 
situs continues until the goods have reached' 
their ultimate destination under the contract of 
sale, or the vendor has given a new direction tO' 
the property. Morley v. Eay, 3 M. A Ey. 696 ; 
7 L. J. (o.s.) K. E. 104. 

The transitns continues until the goods arrive- 
at the place mentioned by the vendee to the 
vendor. Coates v. llaUton, 6 B. A G. 422 ; 9' 
D. A E. 593 J 5 L. J. (O.S.) K. B. 209; 30 E. E. 385. 

Possession of Purchaser.] — Till the goods are 
in the actual possession of the purchaser the 
transit is not at an end, and it makes no* 
difference that the ultimate destination has not 
been communicated to the vendor. Bosevear 
China Clay Co., Ex paHe, Coch, Bn re, 48 L. J.,, 
Bk. 100 ; 11 Ch. D. 560 ; 40 L. T. 730 ; 27 W. E. 
591—0. A. 

Where consignee becomes insolvent, consignor 
has a right to stop goods at any time before they 
come to Ms hands. B'Acinila v, Lanibert, 2‘ 
Eden, 75 ; Ambl. 399. 

A., being beyond sea, consigns goods to B.,, 
then in good circumstances in London, but 
before the goods arrive he becomes a bankrupt.. 
If A. can, by any means, prevent the goods 
coming into the hands of B. or the assignees, it. 


e. Determination of Transitns. 

i. Gremrally. 
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is allowable in equity ; and B. or the assignees a bill of lading for yalnable consideratitui to a 
shall hare no relief in equity. Wisemadi v. bona fide transferee defeats the right of stoppae'e 
Vandeyutt^ 2 A^ern. 203. in transitu of the unpaid Teiidor of the good*?, 

If A. sends goods to B. from beyond sea to the although the consideration was past and not 
use of B., and before these goods are paid for B. given at the time the bill of^ lading was handed 
dies insolvent, A. cannot have his goods again : to the transferee the lawful holder. Leat^h v. 
but if A. sends goods to a factor to dispose of to Scotty 4(5 Ij. J., Q. B. o 76 : 2 Q. B. I). 37(5 ; 3(> 
A.'s use, and he becomes a bankrupt, these goods L. T. 784 ; 2o AV. E. (554 — 0. A. 
are not liable to the debts of such bankrupt. In December, 1875, G. Co. purchased fi'oin 
Sodfrpy V. Furzo^ 3 P. AAhns. 185. the defendant a shipment of nuts, to bo paid for 

• ’ by acceptance at three months on receipt of 

End of Voyage.]' — ^AVhere a cargo is consigned, shipping documents. On the 1st of January, 
and before the ship’s arrival the consignee be- 187(5, G, & Co., being already indcbterl to the 
comes a bankrupt, the arrival of the ship in the plaintiff, applied to him for a further advance, 
})ort, where she is taken possession of by the which, he said, lie would give, but tliey must 
assignees, but from whence she is ordered out to first cover their account. G. (k Co. promised to 
perform quarantine, is not such a conq)letion of give him cover (not naming any jijarticular se- 
the voyage as will vest the property in the curities), and the plaintitf at once advanced 
assignees ; but the consignor may stiii consider them a further sum of 2,000h On the 4th of 
the goods as in transitu, and stop them. Hold January the bill of lading of the nuts, indorsed 
V. Poioiiall^ 1 Esp. 240. in blank, came into the possession of G. k Vo, 

The test of the consignor’s right of stoppage in from the defendant, and they accepted the cle- 
transitu is not whether the voyage is at an eiid, fendant’s draft ; and on the following day they 
but whether there has been a delivery of goods to handed the bill of lading to the plaintifi with 
tlie consignee. CoveAitry v. (rlarh-tone, 37 L. J., other securities, in fulfilment of their promise to 
Ch. 492 ; L. E. G Eq. 44 ; 16 W. E. 837. give him cover. This transaction between tlie 

plaintiff and G. & Go. vras bona fide. On the 
Sub-Sale — ^Eigbt of Vendor to Purchase Money arrival of the ship on the 3rd of February, 
of Sub-Purchaser. J — The purchaser of goods G. k Co. having in the meantime stopped ])ay- 
(shipped by the vendor) consigned them abroad, incnt, the defendant sought to stop the nuts in 
and indorsed the bill of lading to a bank as a transitu, and the plain tifi; claimed them under 
security for an advance. Afterwards, and before the bill of lading : — Held, that the plaintiff had 
the arrival of the ship, the consignees sold the a good title as against the defendant. Ih. 
goods to aiTive ” to sub-purchasers, to whom The vendee of goods may by assignment of the 
they were delivered. The purchaser having bills of lading to a bona fide transferee, defeat the 
become bankrupt, the unpaid vendor gave notice vendors right to stop them in transitu, case 
lo the master, after the sub-sales, but befoiu the of the vendee s insolvency. The consignor may 
delivery and before payment of the freight, to stop goods in transitu before they get into tlie 
.stop the goods in transitu. The consignees re- hands of the consignee in case of the nisolvency 
mitted the proceeds of the sub-sales to the bank, of the consignee ; but if the consignee assigns 
who, after repaying themselves their advance, the bill of lacling to a third person for a valuable 
handed to the trustee of the bankrupt the balance, consideration, the right of the consignor as 
which was less than the original purchase against such assignee" is divested. There is no 
money : — Held, that the right of stoppage in distinction between a bill of lading indorsecl in 
transitu was not at an end when notice was blank and an indorsement to a particular person, 
given, and that the vendor was entitled to the Llclibarvow v. Mmon,, 2 Term Eep. 63 ; 1 H. Bl. 
balance after satisfaction of the bank’s claim. 357 ; 6 East, 21 ; 1 E. E. 425. 

Kemp V. FaU\ 52 L. J., Cli. 1(57 ; 7 App. Gas. 573 ; Ahid sec SHlPPi]Sf(^ (Mils of Ladhig). 

47 L. T. 454 ; 31 AV. E. 125 ; 5 Asp. M. C. 1— 

H. L. (E.) Consideration — Pre-existing Beht.] — The 

The mere fact that the purchaser of goods has forbearance or release of an antecedent claim is 
resold them, and that the bill of lading has been not a good consideration for an indorsement of a 
made out in the name of the sub-purchaser, does bill of lading, so as to defeat an unpaid vendor s 
not put an end to the transltus, or destroy the right of stoppage in transitu. Rodger Comp- 
right of the original vendors to stop the goods in toir d'Fseonipte de Paris, 5 Moore, l\ C. (K.y.) 
transitu. Qoldvng^ Bx parte, Kwght, In re.^ 13 538 ; 38 L. J., P. C. 80 ; L. E. 2 P. C. 393 ; 21 
Oh. D. 628 ; 42 L.‘ T. 270 ; 48 W. E. 481—0. A. L. T. 33 ; 17 AAC E. 468. 

The rule being that effect will he given to a L. k S., carrying on business in London and 
vendops right of stoppage in transitu, so far as at Hong Kong, as L., S. k Co,, bought g<7ods of 
the exercise of that right will not interfere with L. and others, merchants at Manchester, to be 
the rights of third parties acquired for value, it shipped to their firm at Hong Kong. The goods 
follows that an unpaid vendor, who has given a w'cre on a ten months’ credit, and it was agreed 
valid notice to stop in transitu before his vendee that remittances of proceeds of the sales should 
has received the purchase money of the goods be made from Hong Kong to meet the accept- 
from his sub-purchaser, is entitled, on the prin- anees of L. k S. given for the price of the goods, 
ciple of SpaldiTi^ v, Ruding (6 Beav. 376), to on receipt of the bills of lading. L, k S, eon- 
have the original purchase money satisfied out tracted for the carriage, and shipped the gooils 
of the unpaid purchase-money of the sub-pur- in a vessel which they engaged, and the bills of 
chaser. Id, ' ' lading deliverable to their firm in Hong Kong, 

A resale of goods by a vendee, and payment to or their assigns, were signed by the master and 
him, doeS' not destroy the vendor’s right of stop- handed over to L. k S., who accepted the draft 
page in transitu. Crmm Ryder,, 6 Taunt, of the vendors for the amount of the purchase. 
•433 J 2 B. Before the goods or bills of lading reached Hong 

f ’if. 'il ^ ' Kong, L., S, k Ck>., being insoivent, and pressed 

0 # of two banking firms at ,Hong 'Kong, to whom 
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they wore largely indebted, in consideration of 
their debt to the bank assigned to them the 
■'* whole of their property, premises and chattels, 
speciiied in the schedule thereto, with all the 
«estat<i, right, title, interest, claim or demand of 
L., S. k Co. arising thereout or therefrom.” The 
:sohedule enumerated “ all goods and bills of 
lading, or other documents, for all goods now on 
the way hither.” In pursuance of this agree- 
ment tkc bills of lading were indorsed aiul 
handed over to the banking firms, to wdiom the 
insrdvmit circumstances of L., S. & Co. at that 
"time were well known : — Held, that a pre-exist- 
iing debt was not a valuable consideration for 
::the assignment, so as to defeat the right of the 
'anpaid vendors to stop the goods in transitu. 

Place of Delivery — Generally.] — It is not 
necessary, in order to divest the consignor’s right 
■to stop ill transitu, that the goods should have 
been taken by ithe very hands of the consignee him- 
iseif. Mlis v. 3 Term Hep. 4(>4 ; 1 K. H. 743. 

Consignee taking Samples at Ware- 

■-Ihouse.] — Where goods are to be delivered to the 
vendee at a particular place, the transitus in 
.■general coiitinues uiitil they are delivered to him 
.at that place ; but if he by his own act prevents 
the delivery whicli otherwise in the ordinary 
'-course would take place, and does any act equi- 
valent to taking possession, the transitus is there- 
by terminated : and, therefore, where the vendee 
■of several liogsheads of sugar, upon receiving 
from the carrier notice of their arrival, took 
■samples from them, and for his own convenience 
-desired the carrier to let them remain in his | 
warehouse until he should receive further direc- 
tions, and before they were removed became 
■bankrupt r — Held, that the tinnsitus was at an : 
-end, and that the vendor was not entitled to stop 
■them. Foster v. Framptoii^ 6 B. & 0. 107 ; 9 
.1). II. 108 ; 2 Car. & P. 469 ; 5 L. J. (o.s.) K. B. 
71 ; 30 il. K. 255, 

Agents deceiving and Forwarding.] — Where 
,A. k, B.j traders, living in London, were in the 
'habit of ordering goods from cotton manu- ' 
facturers at Manchester, to be sent to M. & Co. , 
4 it Hull, for the purpose of being afterwards sent | 
to the correspondents of A. & B. at Hamburg ; ' 
and A, & B. sent orders to the manufacturers 
ior goods to be sent to M. & Co. at Hull to be 
:shipped for Hamburg as usual : — Held, that, as 
•between buyer and seller, their right to stop as 
in transitu was at an end when the goods 
, -came to the possession of M. & Co. at Hull ; for 
they were for this purpose the appointed agents 
-of the vendees, and received orders from them as 
to the ulterior destination of the goods ; and the 
.goods after their arrival at Hull were to receive 
a, new direction from the vendees. Fixoti v. 
Baldmen^ 6 East, 175. 

A., residing in Guernsey, employed his agent 
^t Southampton to ship all goods which arrived 
there directed to him. The agent paid the 
oarriage and the wharfage dues, and selected the 
«hip by Avhich he forwarded the goods : — Held, 
that the transit of the goods was not ended at 
Southampton, and that the vendor might stop 
them after they had been put on board a vessel 
, for Guernsey. FiehoUs v. Ze Feuvre, 2 Bing. 

1 Hodges, 2^6; 2 Scott, 146 j 7 Oar. 


4 L, J., a p. 281. , 

— Dlteno’r and Subsequent Transit.]— 

iliW been sent by an* uupaid 
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through a carrier to a forwarding agent, who has 
been appointed by the vendee, and who receives 
the necessary orders from the vendee and nut 
from the vendor, the transit of the goods upon 
reach! ug the hands of the forwarding agent is at 
an end, and the right to stop in transitu is lost, 
even although the goods may have been intended 
to be sent to an ulterior and subsequent destina- 
tion. L. bought certain goods of W. at Bolton, 
saying nothing as to the place of delivery, L. 
afterwards arranged with M. that the goods 
should be sent by steamer from Garston to Eouen. 
L. then instructed W. to send the goods to M. at 
Garston. W. accordingly despatched the goods 
by railway. The railway company gave notice 
j to M. of the arrival of the goods, and further 
gave notice that they would hold the goods as 
j warehousemen. L. then hied a petition for the 
I liquidation of his affairs by arrangement ; he 
1 had not paitl W. for the goods. ^Y. thereupon 
I stopped the delivery of the goods, and M. re- 
! turned them to him. The trustee in liciuidatiou 
' of L. having brought an action against M. and 
W. to recover the value of the goods : — Held, 
that the ti’ansit of the goods had ceased when 
the goods' reached Garston and came into the 
possession of M., as forwarding agent for L., that 
the right to stop in transitu was then at an end, 
and that the trustee was entitled to recover the 
value of the goods. Kendall v. Marshall, 52 
L, J., Q. B. 313 ; 11 Q. B. D, 356 ; 4S L. T. 951 ; 
31 W. II. 597— 0. A. 

il. Delicerif to Carrier, 

Delivery to Bailivay Company as Purchaser's 
Agent.]— Cotton was shipped at Charleston, in 
: America, for carriage to Liverpool. The pur- 
chaser resided at. Luddenham Foot, in Yoi-kshire. 
The cotton was consigned to the vendor's agent 
I at Liverpool, to whom the bills of lading were 
also sent by the vendor, together with a bill of 
1 exchange for the price of the cotton, drawn by 
1 the A^endor on the purchaser. On the arrival of 
the cotton at Liverpool, the bill of exchange was 
sent by the vendor’s agent to the purchaser, and 
upon its return accepted by him the bill of 
lading was sent to him. He then indorsed the 
bill of lading and sent it to the manager of a 
railway company in Liverpool, who paid the sea 
freight and obtained possession of the cotton, 

, Avhich was then forwarded by the railway to 
I Luddenham Foot station. The invoice of the 
I cotton which was semt to the purchaser described 
i it as shipped by the A'endor to Liverpool, con- 
i signed to order, for account and risk of the pur- 
I chaser, Luddenham Foot. The bill of lading 
i provided for the shipment of the cotton into the 
i port at Liverpool, there to be delivered to order 
or assigns, he or they paying freight immediately 
on landing the goods : — Held, that the transitus 
prescribed by the vendor ended at Liverpool, and 
that after the cotton had been delivered there to 
the railway company as agents for the purchaser, 
the vendor had no right to stop it in transitu, 
Cribdes, Ms parte, Whitworth, In re, 45 L. J., Bk, 
10 ; 1 Ch. 1). 101 ; 33 L. T. 479 ; 24 W. B. 298. 

Goods sold by a defendant to W., were by him 
delivered at a railway station, together with a 
delivery note (such delivery being in accordance 
Avith previous transactions between the parties), 
on 7th November. On the 9th W. became 
bankrupt, and on the 11th (he not having in the 
meantime given any orders respecting the goods, 
- or signxBedhis acceptance of them) the defendant 


i'' 
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A contract was entered into for the sale of 
some china cl:-iy to be deli vered fiee cn board at 
a specified port, and to be paid for by an accept- 
ance of the purchaser. Afterwards the pur- 
chaser chartered a ship and gave notice to the 
vendors, who then delivered the clay on board 
the specified ship at the i)nrt agree<l upon. The 
destination of the clay had not been communi- 
cated to the vendors. Before the ship left the 
harbour the vendors heard of tlie insolvency of 
the purchaser, and gave notice to the master 
of the ship to stop the clay in transitu. No bill 
of lading had been signed, nor had the purchaser 
given any acceptance for the price of the clay : — 
Held, that, the clay being in the possession of 
the master of the ship only as carrier, the transit 
was not at an end, and the notice to stop was 
given in time, 1 h. 

L. A S., carrying on business in Loudon and 
at Hong Kong, as L.. S. A Co., bought goods of 
L. and others^ merchants at Manchester, to be 
shipped to their firm at Hong Kong. L. A 
contracted for the carriage and shipped the goods 
in a vessel which they engaged, an<l the bills 
of lading deliverable to their firm in Hong 
Kong were signed hy the master and handed 
over to L. A S. L. A K became insolvent, and 
the goods were shopped in transitu : — Held, that 
the transitus had not ended before the arrival of 
the goods at Hong Kong, as the transitus con* 
tinned while the goods wore in charge of a third 
party, contracted with as carrier for the purpose 
of forwarding them. v. (Jomptoir 

oompte (Je Pari,s\ o Moore, P. C. (N.S.) 538 ; 
38 L. J., P. C. 30 L. K. 2 P. C. 393 ; 21 L. 1\ 
33 : 17 W. E. 408, 

The transitus of goods is not ended by delivery 
on board a ship chartered by the vendee. Bermlt- 
soR V. xStranq^ 37 L. J., Ch. (565 ; L. li. 3 Ch. 58S ; 
19 L. T. 40; 3 6 W. R.'l02.L 

Coals sold at Hull were shipped on board a 
vessel chartered by the buyer, to be paid for in 
cash, against bill of lading in the hands of the 
sellers agent, in London : — Held, that no pro- 
perty passed to the buyer until the condition 
was * fulfilled, and that the price being unpaid^ 
the seller was entitled to intercept the delivery. 
Moahes v. Nicolsoti^ 19 C. B. (N.S.) 290 ; 34 L. J.,, 
C. P.273: 12 L T. 573. 

Goods were shipped by a vendor on board a 
ship belonging to the purchaser, but employed 
as a general trader. Four bills of lading w'cre 
made imtier which the goods were deliverable to 
the purchaser or assigns : three of the bills weie 
kept by the vendor, and one by the master of 
the ship : — Held, that the delivery on board the 
purchaser’s ship was a delivery to the purcliaser 


with the goods. On 1st December, \V.‘s assignees 
gave notice to the railway company that they 
edaimed the gooils, which, on the 5th were re- 
delivered to defendant ; — Held, that by delivery 
at the railway station, defendant had divested 
himself of the right of stoppage in transitn. 
Smith V. Hud son, (i B. A S. 431 ; 34 L. J., Q. B. 
145: 11 Jur. (K.s.) G22 ; 12 L. T. 377: 13 
W. E. 683. 

^lanufacturers at Sheffield contracted to de- 
liver goods free on board at Liverpool, and would 
have sent tlie goods thither in their own name 
but for a subsequent arrangement with the pur- 
chasers, under which the goods were loaded in 
trucks sent by the purchasers, and on their ai- 
rivai at Liverpool were warehoused in the name 
of the purchasers’ agent there : — Held, under the 
circumstances, that the transit was at an end n 
law when the goods were loaded in the trucks. 
3Bn*hant Banhlug Co. of Londmi v. Bhoinlx 
Bosmoer Steel Co., 46 L. J., Ch. 418 ; 5 Oh. D. 
205 ; 36 L. T. 395 ; 25 W. R. 457. 

On Refusal bv Consignee to Accept.] — 

A. sold to B. goods which were lying at X., one 
of the stations of a i-ailway company. A portion 
was by B.’s order sent to Y., anot her station of 
the railway company, was there taken by him, 
and was paid for. B. refused to take any more 
but A. sent the remainder to Y. to be delivered 
to him. B. refused to take them, and they were 
sent back to X. ; A. also refused to take them, 
and they were again sent to Y., where they re- 
mained till B. became bankrupt. A. then 
directed the railway company to keep them for 
him, and they did so : — Held, that he had a right 
of stoppage in transitu, and that the company 
was therefore justified in detaining the goods for 
him. Bolton v. iMueasliire ami YorhsUlre i?//., 
35 L. J.. C. P. 137; L. R. 1 C. P. 431 ; 12 Jur. 
(N.s.) 317 ; 13 L. T. 764 ; 14 W. R. 430. 

Goods Skipped to Order of Vendee.] — The 
right of the vendor of~ goods to stop them in 
transitu is not lost by the mere fact that by the 
bill of lading under which they are shipped they 
are deliverable to the vendee or his assignees, 
Brindley v. Cllgwyn Slate (lb., 55 L. J., Q. B. 67. 

The plaint ifis entered into a contract with the 
defendants to purchase seventy tons of slates. 
At the request of the plaintiffs the defendants 
chartered a ship and loaded her with the slates 
for Southampton, taking bills of lading by 
which the slates were deliverable to the vendees 
or their assignees. Before the arrival of the 
ship at Southampton the defendants heard of 
the insolvency of the plaintiffs, and gave orders 
to the master to stop the slates in transitu. In 
an action by the plaintiffs for non-delivery of 
the slates : — Held, that the transit was not at an 
end, and that the defendants had a right to stop 
the delivery of the slates. Ruck v. Hatjield (5 

B. A Aid, 632) ; Bosei'ear China Clay Bx 
parte (11 Ch. D. 560), followed. Ih. 

Where Carrier named by Vendee.] — Delivery 
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claimed the goods from the shipowners as their 
])ro])erty : — Held, that the transit was not at, an 
end till the goods reached Melboarne, and there- 
fore that the vendors had till then a right to 
stop them in transitu. Bvthell v. Clarlt. 57 L. J.. 

Q. B. 302 ; 20 Q. B. D. 615 ; 59 L. T. 808 ; 30 
W, E. Oil ; 6 Asp. M. C. 346— C. A. 

A delivery by the consignor of goods on board 
a ship chartered by the consignee is a delivery 
to him, and the consignor cannot afterwards 
stop them in transitu ; but where the delivery 
was made on board such a ship in Russia, and, 
by a law of that country, the owner of goods, in 
case of the bankruptcy of the vendee, may sue 
out process to retake his goods on board a ship, 
and retain them till payment ; ami the owners 
hearing of the insolvency of the vendee, applied 
to the ca})tain on board whose ship the goods 
had been delivered to sign the bills of lading to 
their order, which he com})lied with, without the 
necessity of suing out process : — Held, that this 
was a substantial compliance with such law, and 
that the ca}')tain, on his arrival here, was bound 
to deliver the goods to the order of the vendors, 
and not to the assignees of the vendee, who had 
become bankrupt. Itiglis v. Uithertcood, 1 East, 
515. And see Fowlev v. M^Taqqart^ 1 East, 
522, n. : 7 Term Rep. 442, n. ; 4 R. R. 485, 

A trader in England chartered a ship on 
certain conditions for a voyage to Russia, and to 
bring goods home from his correspondent there, 
who accordingly shipped the goods on account 
and at the risk of the freighter, and sent to him 
the invoices and bills of lading of the cargo : — 
Held, that the delivery of the goods on board 
such chartered ship did not preclude the right of 
the consignor to stop the goods while in transitu 
on board the same to the vendee, in case of his 
insolvency in the meantime, before actual 
delivery, any more than if they had been 
delivered on board a general ship for the same 
purpose ; and a demand of the goods having 
been made by the agent of the consignor upon 
the captain before they were unloaded, after 
which he delivered them to the assignees of the 
vendee : — Held, that the consignor might main- 
tain trover against them. BoMlingh v. Inglls^ 
3 East, 381 ; 7 R. R. 490. S, C, nom. Bdelitlineh 
V. Schneider, 3 Esp. 58. 

The fact that the ship is named by the con- 
signee makes no difference as to stoppage in 
transitu. Thomqmti v. Trails 2 Car. & P. 334 ; 30 

R. R. 242. 

Upon a question between the consignees of 
the bill of lading and the vendor, as to the 
right of the latter to stop in transitu, in the 
absence of any contradictory evidence, the bill 
of lading, stating that the agent of the pur- 
chaser shipped the goods by his order, is con- 
clusive as to the fact of delivery to the purchaser. 
In .such case the court of chancery will not inter- 
pose on behalf of the vendor to protect the 
property pending litigation, but will leave the 
vendor to the assertion of his right at law. 
Meletop-ulo V. M'Jnhhig, 6 Jur, 1095. 

0oods Bought by Agent ia England for 
Foreign Principal.] — A commission agent in 
, London was employed by merchants at Kings- 
.. tori, Jamaica, to buy goods for them in England, 
He oi’dere I the goods of the manufacturers “for 
this mark,” there being in the margin of the 
letter which gave the order a mark consisting of 
two lettem, with “Kingston, Jamaica,” added. 
The manulicturers knew from previous dealing 


that this mark had been used by the Jamaica 
hrm. The goods were to be paid for by six 
months’ bills drawn by tiie manufacturers on 
the commission agent and accepted by him. 
On the nth of September the commission agent 
wrote to the manufacturers, telling them tn }>ack 
the goods and mark them with the mark pre- 
viously mentioned, and to forward them to 
specified shipping agents at Southampton, for 
shipment by a particular ship, “ advising them 
with particulars for clearance.” On the 13th 
September, the manufacturers sent the invoice 
of the goods to the commission agent, telling 
him that they had that day forwariled the goods 
by railway to the shippiTig agents “with the 
usual particulars for deal ance.” The same day 
the manufacturers wu’ote to the shipping agents, 
sending them the particulars of the goods, and 
adding, “which please forward as directed.” 
The particulars described the goods as marked 
with the letters originally given by the commis- 
sion agent, and the words “ Kingston, Jamaica,” 
and numberetl with specified numbers, but the 
columns for “ consignee ” and “ destination ” 
were left in blank. The cost of the carriage to 
Southampton was paid by the manufacturers. 
On the 14th of September the commission agent- 
sent to the shipping agents particulars of the 
goods, giving the name of the Jamaica firm as 
consignees, and stating the destination of the- 
goods to be Kingston, Jamaica. The goods were 
shipped on board the vessel, the bills of lading 
describing the commission agent as consignor, 
and the Jamaica firm as consignees. After the 
ship had sailed, but before her arrival at Jamaica^ 
the commission agent stopped payment, and the 
manufacturers, who had not been paid for the. 
goods, gave notice to the shipowuiers to stop them 
in transitu : — Held, that, as between the com- . 
mission agent and the manufacturers, the transit 
was at an end when the goods arrived at South- 
ampton, and that the notice to stop was given,, 
too late. IFaBwt, Ex ;parte (5 Ch. D. 35), dis- 
tinguished. dPdeti. Ex parte. Imacs.^ In 54 
L. J., Q. B. 566 ; 15 Q. B. D. 39— C. A. 

Delivery on Principal’s Vessel — Mateos 

Receipts.] — B. k S., acting as agents in 
England for a foreign principal, purchased from 
F. k Co., in England, cement for the New 
York market ; the cement was ordered to be 
sent alongside a vessel wdiich B. k S. had pur- 
chased for their principal, and was shipped on. 
board that vessel ; mate’s receipts for the cement 
were taken by F, & Co. and handed on to B. 
& S., who exchanged them for bills of lading 
in which B. & S. were stated to be the shipper^ 
and which made the goods deliverable to the 
order of B. & S. B. A S. gave all necessary- 
directions as to the destination of the goods and 
the sailing of the vessel. While the vessel was- 
on its way to New York, B. k S. became bank- 
rupt, and F. k Co, claimed as unpaid vendors 
to stop the cement in transitu. F. k Co. knew 
not only that the vessel belonged to B. & S.'s; 
principal, but also that the cement was bought 
by B. k S. for that principal : — Held, that F. 
&,Co. were not entitled to stop the cement in 
transitu. Frmieu^ Ex parte., Bmm, In re, 56 
L. T, 577 ; 6 Asp. M. C. 138 ; 4 Morrell, 146. 

Goods ia Carriers’ Warehouse.] — ^Merchants 
in London sold goods to Worsdell, a trader at 
Falmouth, and forwarded the goods by steamer 
to Worsdell, Killigrevv-street, Falmouth ; and 
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they also sent by post to the purchaser an invoice paid vendor shipping goods under a contract of 
which stated that the goods were sent by steamer, sale takes a bill of lading making the goods de- 
On the 31st of October the goods were discharged liverable to his own order, and retains such bill 
at Falmouth and placed by the company s agents of lading in his own or his agent’s hands for his 
• * The own protection, he does not reserve the vendor’s 

\ _ in case of the purchaser’s making 
default in payment of the i^rice, but reserves a 
‘ fht of disposing of :, the goods; so long at; least;: 
the purchaser continues in default. Ogg 
B/mter, 45 L. J., G. P. 44 pi C. P. D. 47 • 33 L. T. 


in a warehouse belonging to the company, 
course of business of the Falmouth agents was | lien only 
to hold the goods subject to the order of the con- 
signee on his paying freight and warehouse rent. | rig 
On the 30th of "October, Worsdell committed an j as 
act of bankruptcy by absconding from Falmouth, 
and no notice of the arrival of the goods could be 402 ; 24 W. E. 100 — C. A. 
given to him. He was adjudicated bankrupt on ^ 

the 4th of November, and a receiver appointed, Deliverable under Mate’s Eeeeipts.] — Where 
and on the same day, the goods not having been goods were soh i free on board, and on their 
paid for and not having been claimed on behalf shipment the agent of the vendor tendered a 
of the consignee, the merchants telegraphed to receipt to the mate in the absence of the captain, 
the com [(any ’s agents to 'stop delivery; — Held, ])y which the goods were acknowledged to be 
that the transit was not at an end when the ship[)ed on account of the vendor, which the 
goods were stopped, nothing having taken place mate kept, but refused to sign, and on the 
to constitute the company’s agents at Falmouth following day signed bills of lading to the order 
bailees for the consignee. Barrow, Bsc fmrto, of the vendees: — Held, that the tinnsitus was 
Worsdell, In re, 40 L. J., Bk. 71 ; 6 Ch. H. 783 ; not at an end, but that, on the insolvency of the 

3C L. T. 325 ; 25 W. E. 460. vendees, the vendor was entitled to stop tlie 

Semble, that a wharfinger holding goods in goods. Much v. Hatfield, 5 B. A Aid. 032 ; 24 
transitu cannot turn himself into an agent for E. E. 507. 

the consignee so as to put an end to the transitus Goods contracted to be sold and delivered “ free 
without the express authority of the consignee. Ih, on board,” to be ])aid for by cash or bills at the 
Where goods were conveyed by a carrier by option of the purchasers, were delivered on board, 
water, and de[)Osited in his warehouse, for the and receipts taken from the mate by the lighter- 
conveiiicTice of the vendee, to bo deli veered out as man employed by the sellers, who handed the 
he should want them : — Field, that the transitus same over to them. The sellers apprised the 

was at an end, and the vendor’s right to sto}( purchasers of the delivery, who elected to pay 

in transitu gone, although it appeared that the for the goods by a bill, which, the sellers having 
'Carrier claimed to have a lien on the goods, drawn, was accepted by the purchasers ; the 
Allan V. Gri2?jpcr, 2 0. & J. 21<S ; 2 Tyr. 217 ; 1 sellers retained the mate's receipts for the goods, 
L. J., Ex. 71. but the master signed the bill of lading in the 

A trader in London was in the habit of juir- [lurchasers’ names, who, while the accepted bill 
■ chasing goods at Manchester, and exporting them was running, became insolvent: — Held, that 
to the continent shortly after their arrival in trover woukl not lie for the goods ; for that, on 
London. The goods consigned to him remained their delivery on board the vessel, they W’ere no 
in the waggon office of the carriers, until they longer in transitu so as to be stopped by the 
wore removed by his agent for the purpose of sellers, and that the retention of the receipts by 
being shipped : — Held, that the transitus of the the sellers was immaterial, as, after their election 
goods was at an end on their arrival at the to be paid by a bill, the receipts of the mate 
waggon office, id w v. 1 Moore, C. P. were not essential to the transaction between 

520 ; 19 R. E. 466. the seller and purchaser. fJoivasjee v. Thomf)- 

Where goods were given into the custody of son, 5 Moore, P. 0. 165 ; 3 Moore,* Ind. xipp. 422. 
carriers as agents of the vendor, and, by direction 

of the purchaser they set out on a journey which jij_ Wlwrfingers. 

was to begin at Bradford and end at bhanghai, 

where they were to be delivered to a firm, who Authority to End.] — Bemble, that a wharf - 
would have been under an obligation to the inger holding goods in transitu cannot turn 
vendor if be had thought fit to give him notice himself into an agent for the consignee so as to 
'Of his rights. The bills of landing were retained put an end to the transitus without the express 
In England, and the goods remained in the pos- authority of the consignee. Barrow, IJic jmrtc, 
‘Session of the carriers. Before delivery of the Worsdell, In re, 46 L. J., Bk. 71 ; 0 Ch. 1). 7S3 ,* 
goods an arrangement was come to by all parties 36 L. T. 325 ; 25 W. E. 466, 
tha.t the goods should be sold : — Held that the 

transitus was not ended, Watson, Bx parte, Habitual Use of Warehouse.] — If a consignee 
Lore, In re, 46 L. J., Bk. 97 ; 5 Ch. B. 35 ; 36 generally makes use of a wharfinger’s warehouse 
L. T. 75 ; 25 WL R, 489 — C. A. as a place to keep his goods, the transitus is at 

an cud when the goods are deposited there, 
Notice by Carrier of Arrival.] — G-. sold sixteen Tucker v. Humphrey,^ Bing. 516; 1 M. & IL 
casks of oil by letter to the bankrupts, upon 378, n. ; 6 L. J, (o.s.) C. P. 92. S. Midiardsun 
terms of' payment by acceptance at thirty days’ v. Goss, 3 Bos. & P. 119 ; 6 E. B. 727. 

^ , date. Lhe oil arrived, and its arrival was notified But where the consignee, though accustomed 
;-to the bankrupts by the carrier. Subsequently to make such use of the wharfinger’s warehouse, 

. ■; G, telegraphed to stop the delivery. The carrier had not produced his bill of lading to the wharf- 
;• ';gave notice to the parties to interplead Held, inger, nor exercised any act of ownership, and 
that the transitus ended with the notice of arrival the wharfinger delivered the goods to a person 
-]ofi the goods, and that thedrustee in bankruptcy who had an ordor from the shippers: — Held, 
fwas entitled, Goudff, pmte, MillOy In re, that the transitus was not at an end on the 
mWot \ v'-V'" YY" ’ OTival of the goods at the wharfingers. Ik, 

_ ... ^ ."Bales of .flax sold by A., in London, to B,, 

detention of Bill of ladlTlSr.F-lWb(>Yk nn. of 



*' of own 0 rsliip "" ■ !R»6C6ip1/ 0OOQ-S oy 

It 4 ]MaTi. tS: G. ’’^^endee.] — If goods arc ordered from the vendor 
j! C. P. 59 ; 5 fo delivered at the LoiKlon Docks with marks 
’ ’ as specified by the vendee, and the vendor 

forwanls the goods so marked to the docks with 
; Co., of Hull, shipping instructions from the vendee that they 
ds, near Leeds, to be shipped on a named ship, and the dock 
>11^ the 10th of company gives a receipt for them to the vendor, 
and arrived at stating that they have been bought of the 
jeds, where it vendors on account of the vendee, the transit is 
uts to receive determined when the receipt is given, and the 
him notice of vendor has therefore no right to stop the goods. 
1 his carts for iu transit. IIugh% Ex parte, Gyrney, In re, 
sent his cart 67 L. T. 598 ; 7 Asp. M. 0. 249 ; 9 Morrell, 294. 

other® mats -T: Tendee ]-But where goods 

■nn(U • the flax delivered to a vendee at a wharf, who after- 
’ 1 wards shi])S them there, no subsequent stoppage 

:xr crnnru" the goods in tiansitu can take place. iVeitle 

ba the arrival ^ k pTM’- ’ ^ 

•chouse, aotice N- P. 24« ; 1- E- «•'>• 

h stated that, lamded in Consignee’s ITame.] — Goods 

consigned to A., deliverable in the port of 
On the I3m London. The vessel in which they were shipped 
ok away ten or off the wharf at which the" captain was in 

n of the mats habit of trading. The captain called at A.'s 

On the 8tli or of business, and saw B. his clerk — A. being 

insolvent, the fj-Qm home — and pressed him to send a craft for 
goods, or be should be under the necessity of 
at Hull ; ancl j^nding them. After some days, B. wrote to the- 
Dt liax ot the captain, stating that A. was from home, but he, 
at Leeds by thought he had better land the goods on A.’s 
ber, the srieritt account. They were accordingly landed at the 
he (letendants y-barf, and entered in the ■wharfinger’s book, 
T an execution ,,vith freight and charges set opposite to them,, 
item her, there fbe name of any party as consignee. 

)f the remain- w'hile they were lying there, A. became insoL 
It was tound ^ they were stopped by the consignor : — 
>artics contem- fbat the transitus was not determinal. 

I MiivmU v. ISrewer, 2 M. & W. 375 ; (i L. J„ 
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^lehsmi T. Kichol^ 5 Bing, (x.c.) 


and a deliveiT of part of the goods to the ag:nt 
of C., B. l^ecame bankinpt, without having paid 
A. the price of the goods Held, that by this 
delivery the transitus was at an end as to the 
whole of the sroods. Slnhey v. Ilnjicard, 2 
H. Bl.rd)4; 3 R^R. 886. 

Tills case observed on in Kemp v. Fallc^ in 
0. A., 14 Ch. D. 4G6 : 42 L. T. 780 ; 28 W. R. 
785 — C. A. In H. L., ante, col, 607. 


iv. DeVn-crnj to Pn rc ha. wr's Packer. 

At Warehouse,] — Where a trader has been ii 
the habit of having goods consigned to him de 
posited in the warehouse of his packer, thi 
'delivery is complete, and the transitus of sue! 
. goods terminates upon tiieir arrival at th< 
packer’s. Scott v. Pettit^ 3 Bos. & B. 469 ; ' 
R. R. 804. 

A,, the general agent in London of B. & Co. 
a house at Paris, w' ' 


To Suh-Vendees.j— Goods were forwarded 

in bales by ship to London, deliverable to B. 
Co., or their assigns, who were factors, for sale, 
I and were landed at the defendants’ wiiarf. B. 
ck Co. gave the defendants orders to weigh and 
deliver' the goods to M., who had contracted 
with B. tk Co*^ for the purchase of them. They 
were accordingly weighed, and an account of the 
weights sent to B. & Co., who made out invoices 
to id. accordingly. M. resold several bales of the 
goods, which were delivered by the defendants, 
upon his order, to his vendees ; the rest remained 
at the defendants’ wharf until they were stopped 
by B. ik Co., as unpaid vendors. They were 
never transferred in the defendants’ books from 
the names of B. Co. to that of M., nor was any 
warehouse rent paid by him : — tield, that B. k: 
Co.'s right of stojipage in transitu was not deter- 
mined by the part delivery to M.’s vendees. 
TaiiRtv v. Scordl, 14 M. <fc W. 28 ; 14 L. J., Ex. 
821. See also Wentioorth v. Onthioalte^ ante, 
col. 617. 

Several Parcels.] — The vendor sold several 
parcels of goods, and sent tliem by railway to be 
deliveieil to the purchaser : the expense of deli- 
veiy was to be paid by the vendor. Bart of the 
gooils was delivered, when the vendor, having 
suspicions as to the solvency of the purchaser, 
directed the proper officer of the railway com- 
pany not to deliver the rest : — Held, that the 
vendor had a right to stop in transitu. Crcs.'i. 
P.V parte. 1 Fonb. IST. R. 215. 


ith power to export for them 
to such markets as he should think tit. purchased 
■gO(Kls in the name of B, ' 


ck Co., of 0. at Man- 
chester, and directed them to be sent to D., a 
packer in London. After their arrival A. had 
some of the goods unpacked and sent away, 
and the remainder repacked. News then arrived 
of the failure of B. «.k Co. : — Held, that the goods 
in L.’s hajids were no longer in transitu, and 
that 0. therefore had no right to stop them. 
Leeds V. Wriffht^ 3 Bos. <k P. 320 ; 4 Esp. 243 ; 7 
R. E. 779. 


Conditional.] — Although goods are de- 
livered to the packer of the purchaser, he having 
no warehouse of liis own, if they were to be paid 
for in ready money, and this was intimated to 
the packer when he received them, they still 
may be stopped in transitu. Loeschman \ , B7/- 
J/fams, 4 Camp. ISl ; 16 E. E. 772. 
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L. E. G which the company, acconling to theiv inyanalGu 
ciistoro, 1 i‘kI clecliiicil to Jiut, and had rotiix? I to 
ioppa-je delivei- the gooii to B. without an or.lor fot.n 
Q(l, but the original consignee, haclungtmi v. Athn’ton, 
le goods 8 Scott (N.K.) 38 ; 7 Man. .V: G. 3(.)0 ; Vo L. J., 
0. F. 140 ; 8 Jur. 40i>. 

3rd of jMarch 
St. Katharine 
anr,„were 


SA.LE OF GOODS 

37 L. J., Ch. 492 


€i)i'e))tvy V. Gladht'jnf'. 

Eq. 44 ; 16 W. R. 837 

The test of the consignor’s right ot 
is not whether the voyage is at an 
w'hether there has been a delivery of 
to the consignee, i 

Ill order 'to create a constructive 
there must be a fresh agreement bet 
(liarties as to holding or delivering the g 

Whether Attornment hy ^ Carriers. ^ 

were consigned to the plaintiffs order to i . . , 

way station, and the usual advice note was sent | l)rmcipai,- 
fov'thein to the company. On the i2th April 
the piaintiifs sold these goods to J., pa^. 
half bv cash, half by bill at three months 
±he 13ih Juiv, and handed over the advicje 
Jto J,, with an indorsement directing the com_^ 

;to deliver the goods to J.’s order. On ihe 2- 
April, J. handed over this delivery order to D. 
fis collateral vsecuritv for the payment of money 
.advanced to him by D., with a second indorse- 
ment ordering the comjiany to deliver the goods 
to D.’s order. Ihit neither this delivery ordm 
xior that made by the plaintitfs was stamped in 
accordance with the Stamp Act, 1870, s. Sil. J. 
becoming insolvent. D. on the 14th May wrote doJ. 
to the company inclosing the delivery order, been lodged. Mean ^ 
and directing tliem to hold the goods to his payment, and D. bun^^so i 
order. To this he received the following reply 

from the goods manager, dated the 15th May : paid C. tor the good^, and thioir 

^aMiave yours of yesterday, inclosing transfer of reached the dock hou.*,^ bduit 

.rails, and beg to ‘say I hold them to yonr onler 
but you will please produce this 
.applying for the rails, and which order must also nr 
bear a transfer stamp by both parties transfer- j 
sring the goods, in accordance with the 
parliament. You will be awiu*c they remain 
Ihere at owners risk, and subject to our 

rent-charges.” On tlie 19th May, L 

adhesiye stamp to each transfer, but omitted^to 
icancel the stamps, as required by ss. 24 and 89, 
and the same were never, up to trial, so can- 
.celled. On the 23rd May, the company wrote to G. ; 
the plaintiffs, asking if they consented to the 
p’oods being doliveied to D., to wl.. 
rejiliel on the 2ilrd and 30th June, gi\ing 
<;oinpaiiv formal notice to hold them to thcii 
. /plaintiffs’) order ; but upon indemnity being Yii. TaUny PosmsUm as 

^iven by D. the goods were handed over to D. Evidence of Intention 

...u- 

company tor wrongtuUj partw^ with directions to land them at a wlmrt whore 

Sion of them “ to the he was accustomed to have goods landed tor him, 

company s letter ot the and kept until he carted them away to his cas- 

tranafer stamp, was ,°AX?. tamers in his own carts ; but A. (being then in- 

admission that they held the gooc^^^^ solvent) at the same time told B. he would not 

that the letter xvVnV*h the plaintiffs’ right meddle with the goods, that he did not intend to 

the company to E., bj y Inch the piaintitts i g & ^ vendor ought to have 

,of possession as unpaid vendors des ^ them The were by B.’s direction Ini led 

imd that the f’ B4 L T at the wharf, and there stopped in transitu by 

titled to recover. Paoley v. G, M Ay., 34 h. i. ar^ the goods by the assig- 

‘ />3g nees, on the bankruptcy of A., against the wharf- 

, carriers wS 

Zt ConWin th^^ nflrtht; sZve” ^ 

ttrebytlettad! bcTnf I' ^ maxfinger’s Books.]-A vendor 


.jj Priorities TiTider.l — On tin 

s. Ib. goods belonging to C., lying at the 

bock, in the custo iy of the Docks Conq _ ^ 
■Goods bought by D., as broker for buyeis and sellers, 
a rail- for B. & Co., without disclosing the names ot his 

and D. indorsed to them the tltdivery 

order he had obtained from the sellers, on the 
aymerit representation of B. & Co. that the goods were 
due wanted for immediate shq)merit. 'Fiiey, however, 
ote pledged their interest in the goods to the plain- 
mv tiffs, and indorsed the order to them. JMi the 
4th prornpt-day, the 18th of March, the plaintiffs^ 
clerk lodged the order at the London othee ot 
the Docks Company, with this memorandum, 
Hold within to our order, an I have warrants 
made out as soon as possible.” He was told that 
the warrants would be ready with the goods on 
the 20th of March. Three hours later a niessenger 
from the oMce reached the warrant office at the 
notice that the order had 
B. & Co. had stopped 
informed, and having 
title, on the' same day 
^h a clerk, who 
the messenger 

,,.b'b'kr ; had arrived, obtained at the warrant o.ffice a 
order '"when warrant for the goods in the name of C., who 
-‘mlorsed the same to D., and gave him a second 
deli verv order. The first delivery order was 
act of 1 returned to the: plaintiff s by the docks cunipany, 
who refused to act upon it. In an action by the 
usual plaintiffs, claiming as against the dociks' com- 
D. affixed an pany, C., and D., to be entitled to the giods 

Held, that D. was the surety and B. 0: Co. the 
principal debtors ; that, in the circumstances of 
the case, the unpaitl vendors lien had passed to 
D. ; that the title to the in 1). 

jertal Bank v. Limdort j 
'hich they | Porks Ch., 46 L. J., Ch. 335 
the L.T. 233. 
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}jv a delivery order, directed wharfirigers to whatever question there might have been as be- 
deiiver to the vendee 1.02S bushels of oats, bin tween tiie original vendors anel vendee. Stoi'elil 
40, to be weighed, and. the expense of weighing v. Ihujlies^ 14 East, 308 ; 12 E. K. 523. 
to ]>e chai’gerl to the vendor. The vendee after- Timber merchants at Ledbury, in Hereford- 
wards gave an order to the same effect, on a sale shire, sold to O., a timber merchant at Birming- 
to the plaintihis. There were no other oats in the ham, timber, at a certain price per foot, to bo- 
bin, ami the.Y were transferred to tlie plaintiffs delivered free to boats when required. PaymeiUA 
in the books of. the wharfirigers, but never KJOZ. by bill at one month, and bahniicc by bill 
weighed over. The vendor, on the failure of the at four months from measurement.’’ The ven- 
first vendee, claimed a right of stopi)age in dors brought the timber to a wbaif lvIo?3ging 
transitu : — Held, withoiit reference to anj^ es- to a canal company, and whilst it was there G-... 
to])pel against the wharfingers, that the property mca.sured and numbered eacli tree, and marked 
had passed as between buyer and seller, so as to it with his initials, and expended money in. 
defeat the vendor’s right of stop}>age. Sii'a7i- sf^uaring it. G. afterwards gave the bdls, and 
wlcJi. V. Sotliern, 1 P. k. D. 648 ; 9 A. k E. 895. inquired of the vendors whether they wished tc^ 

freight the timber at Birmingham, and their 
Sampling and Selling Part.]— A cargo of terms. One of the bills was })aid; but befoi-e- 
eighty quarters of wheat was shipped in London, the others w'cre due, and whilst the timber re- 
on tlie 6th December, 1889, on board a vessel mained on the wharf, the buyer became insol- 
boitnd to Barmouth and Tremadoc, and, by the vent : — Held, that both the property and })Os- 
bill of lading, was to be delivered at the port of session of the timber vested in G., and therefore' 
Barmouth and Tremadoc to T., or to his assigns, the vendors had no right of stoppage in transits 
on his paying freight, kc. The cargo w^as paid or of lien. Cooper v. 3 H. C. 722 ; 34- 
for by T. partly in cash, and partly by his ac- L. J., Ex. IGl ; 12 L. T. 466. 
ceptance at two montJis. On the 28th January, 

1849, T. assigned all his estate and effects to the Redelivering for Special Purpose.] —A., a 
plaintiff and A., in trust for the benelit of them- merchant at Birmingham, bought gootls of B. 
selve.s and his other creditors. T. was at that time k Co., commission agents at Manchester and 
insolvent, to the ])laintiff's knowledge. The bill Leeds. On the 20th March, 1844, the goods, 
of lading was indorsed by T. to the plaintiff as were, by A.’s direction, sent to L. & Co., shipping- 
folio ws (the indorsement being without date) : — agents at Liverpool, employed by A. to receive 
“ I do hereby order that Captain J. do deliver and furward them to Valparaiso ; and on the 
the possession of the within-mentioned quantity same day B. k Co. wrote to L. & Co., advising: 
of wheat to iMr. R, J., being one of my assignees, them of the transmission of patterns, which 
to be (li.sposcd of as he may think pro}.e':.” On they requested them to ship with tlie goods, 
the 4th February, the vessel arrived at Xkarmoulh A. might direct them to be shi2)ped.” The goods^ 
with the wheat on b(.mrd, and J. there -went on were, on the 4th April, shipped by L. & Co. on 
board and took samples, and sold seventy of the board a vessel bound for Valparaiso, and after- 
eighty quarters, for wdiicli he paid the freight, wards relanded by order of a member of the 
and they wore delivered to the purchasers ; and house at '\halparaiso, to which they were con- 
he directed the master to take forward the re- signed by A., and sent to B. k Co.’s house at 
maiiiing ten quarters to Tremadoc. On the 9th Manche.ster, for the purpose of being repacked 
February T.’s acceptance became duo and was in smaller cases. The price of the goods becamc’ 
dishonoured ; and on the 10th, the shippers gave payable on the 26tii April, but w'as not paid, A». 
notice to the captain at Barmouth not to deliver having, in the meantime, become insolvent: — 
the wheat, but to hold it to their use. On the Held, that the propert}' and possession of the 
23rd, the vessel arrived at Tremadoc, where J. goods had vested absolutely in A., the vendee,, 
demanded the remaining ten quarter-s, tendering before they were redelivered to B. k Co. at 
the freight, but the master refused TO deliver it : Manchester, and that by such redeliverj the.' 
— Held, that, under these circumstances (even latter acqinred no new rights as unpaid \ eudors. 
supposing the plaintiff to be in the same situa- Va/p?/ v. Glhson,^ 4 G. B. 837; 16 L. .1., C. F. 
tion as T.), the right of stoppage in transitu was 241 ; 11 Jur. 826. 
determined, as to tJie whole of the cargo, by the 

acts done by the pi dntift* at Barmouth. Jones t*. Receipt — Offer to Rescind.] — Goods were con- 

Jom§, 8 ILk W. 431 ; 10 L, J., Ex. 481. signed from London to A. at Sunderland, ac- 

cording to order, and a draft for the pri'ie : the 
Harking Timber — Consent of Vendor.] — The invoice and the bill of lading were forwarded oik 
defendants having sold timbel^ then lying at the arrival of the goods at SundeiTand. A. 
their own wharf, to D., for bills, payable at a in difficulties, and desired that they should not 
future day ; which timber 'svas then marked by be received from the wharf where they then 
B., and a small part of it was forwarded by the lay ; but in his absence, and without hk con- 
defendants to one place, and part to another ; sent, the goods were deposited on his promises., 
and then D., before the time of payment arrived, He afterwards knew of these facts, and took and 
sold the whole to the plaintiff, who notified such kept the key of the warehouse in which the- 
sale bo the defendants, and was answered that it goods were deposited. On the 4th of February^ 
was very well ; and then, in their presence, the he wrote to the vendor, returning the draft un- 
plaintiff ruarked all the timber lying at their accepted, and stating the circumstances as to the' 
wharf, and afterwards marked that which had goods, and that a stoppage of his business was. 
been forwarded to the ..two other stages Held, decided upon, and con tinned: '‘I immediately 
Mp .defepdant^, 'altcrN.shdh .assent to the sent for my 'solicitor, to get his udv-icq m tc^ 
tonsfer, 'and sttch,.vma^^!pg’' whether I could not, under the circumstances,. '' 
retain or stop any of the, timber as in return the hemp to the wharf. He declared not.' 

;Which placed the under the necessity of depriv- 
you of whac 1 consider your right, I rein in 
payment had been made by the plaintiff, your draft, and, although it can be liitie satis- 
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faction to jon, mast exprer-fs my extreme regret clering the freight and charges paii for the- 
that yoii are so iinfortiiijatcl.y placed.” On the gooils, and requiring a delivery of them which 
Gih Febiaiary the vendor ap})liecl to A. for the %vas refused, unless upon, payment of a general 
giods, and was referred by him to his solicitor, balance due from B. to 0. for wharfage : — Held. 
On 25th Februaiy, A. made an assignment to that the contract as between A. and B, having 
trnstees for the benefit of his crerlitors, and de- been rescinded previously to the arrival of the 
livorf'd tiic key of tfse warehouse to tliem ; the goods, 0. had no right to* retain against A. for a 
go:.)ds were demo nded of them, and were re- general balance due to him from 11 lUehard'- 
fused, and ihey sold tliem ; — Held., that the pro- non v. S Bos. tS: P. 119 ; 6 II. B. 727. 
perty in the hcinp passed to A. by the deliveiy 

on. board shi].), and tlie forwarding of the bill of Under foreign Attachment.] — Aright of stop- 
lad.ing ; that tiiere was no valid rescission of the page in transitu is not divested by a foreign at- 
contract, for that such can only be by mutual tachment at a suit of a creditor of the vendee, 
consent : that therefore, any expression of wish Oppenhebn v. Rtmell, 3 Bos. & P. 42 ; 6 B. IL 
to rescind uttered by one party, and not com- t>04. vS. P., Smith v.’ Goss^ 1 Gamp. 282 ; lO 
municated to tiie other, is immaterial ; that the K. K. 884. 
letter of 4th February, which was communi- 
cated. to the vendor, di<l not amount to an offer 
against A. to rescind, but to a,u assertion that he 
could not do so ; and that there was no valid 
stoppage in transitu ; for the natural transit was 
ended, and the facts showed that A. had taken 
to the goods as owner, whilst they were in 
his possession. MeUieketf v. E(irU^ 8 El. & Bl. 

410 ; 28 L. J., Q. B. 79 ; 4 Jur. (K.S.) 848 ; 6 
W. R. 687~Ex. Gh. 


SALFORD HUNDRED 
COURT. 


See COUET. 


Acts of Ownership by Assignees of Vendee. ,] SALMON. 

— \\ here goods were consigned to A., and on his 

becoming a bankrupt his assignee went to the See'El'dJi AND FI8HEEY, 

inn where they had arrived, and put his mark 

on them, but did not take them away, because 

they had been attached there by a creditor of 

the bankrupjt : — Held, that the consignor could €2 A T TF A 

not afterwards stop them, because they were not V Alriii* 

then in trandtu. Ellis v. 3 Term Hep. 

464; IE. II. 743. 

As applied to Life Insurance Policies.]— iSac 
f. Kigrhts of Third Parties* Insurance. 

lien of Carriers.] — A usage for carriers to Police preserving Property.] — See Lien. 
retain goods as a lien for a general balance of 

account between them and the consignees, can- 

not affect the right of the con-sigiior to stop the 
goods in transitu. Opnmlielm v. Itussell, 3 Bos. 

.k P. 42 ; 6 E. E. 604, SANITABY LAW. 

A. consigned iron to B. in barter, and sent it 

to a carrier to be conveyed, who delivered part LOCAL GOYEENMENT — METEOPOLIS. 
of the cargo on the wharf of B., but before the 
remainder was delivered the carrier discovered 
that B. was insolvent, and reshipped the part 
delivered, and retained the whole to satisfy his 
lieu for the freight, of the cargo, and for a 
general account between him and the consignee : 

— Held, that the consignor’s right of stoppage in 
transitu was not gone ; and that he might main- 
tain trover against the carrier for the goods. 

Cmwshay v. Eades^ 2 IX & E. 288 ; 1 B. k C. 

181 ; 1 L J. (O.S.) K, B. DO ; 25 E. R. 348. 

A claim of lien by carriers who hold goods for 
a consignee does not enlarge the consignor’s right 
to stop in transitu. Allan v. Gripj?erj 2 G. & J. 

218 ; 2 Tyr. 217 ; 1 L. J., Ex. 71. 

- — Wharfinger.] — A., of Newcastle, shipped 
goods for London to order of B . ; before their 
arrival B. wrote to say that he wms in failing 
circumstances, and would not apply for the 
goods on their arrival. To this A, returned a 
general answer without making any mention of 
the goods, but immediately left Newcastle for 
London, and on his arrival applied at the wharf 
of 0., where the goods had in the meantime ar- 
rived (and where goods shipped for, B. usmEj 
were landed and kept till sent for by him}, 
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left. The defendant paid 131 into coart with a 
denial of liability, and counter-claimed damages 
for breach of contract by the plaintiff : — Held, 
that the plaintiff’s contract was to board, lodge, 
and educate the defendant’s son for the term on 
the condition that he should be at ii})erty to 
enforce, with regard to the b:)y, the rules of the 
school, or such of them as were known to the 
defendant ; that this condition having been 
broken by the defendant, the plaintiff had the 
right to refuse to complete his contract, and was 
consequently entitled to succeed in this action 
borh on claim and counter-claim. Frlee v. 
oS L. T. 6S0. 

Action for Cost of Schooling — Amount Ee- 
covorable.] — Under a count, stating, that in con- 
sideration that the plaintiff had taken W. as a 
schoolboy into an academy kept by him, and that 
he had left it without having given due notice, 
the defendant promised to pay so much as the 
plaintiff reasonably deserved to have : — Held, 
that the plaintiff was entitled to lecover for a 
quarter over the time which W. stayed, on the 
ground of a quarter’s notice not having been 
given, that being one of the terms upon which 
he was taken. EirdJeij v. Price, 2 Bos. & F. 
(N.E.) 333 ; 9 R. R. hoi. 

A child at school, for whom payment had been 
made quarterly, was sent liome on acc^mrit of 
illness four days after the commencement of a 
quarter, and did not return : — Meld, that the 
master was entitled to a whole quarter’s school- 
ing, although There was no express contract for a 
quarter’s notice or a quarter's pay, and although 
the school was a day school in which the child 
was the onlv boarder. Colli)} v. P}‘lc.t\ 5 Bing. 
132 ; 2 M. & F. 233 ; 6 L. J. (O.S,) C. F.'211 ; 30 
E. E, 542. 

— — Eemoval of Pupil without Notice.] — A 

father sent his son to a school, on the terms that 
when he removed him from the seiifol he would 
either give the schoolma>ter a term's notice or 
pay him an equivalent in money. To an action 
against the father for removing his son without 
giving such notice or paying an equivalent, it is 
a good defence to show that the removal was 
onl}' a temporary one, whilst the s^m was unable, 
from illness, to return to the school. Slmco/i v. 
Watwji, 46 L. J., 0. F. 679. 

Wlien Money becomes Due.] — School- 

money for education, jjayable half-yearly, is riot 
a debt due until the end of the half year, so as to 
be recoverable under a commission against the 
parent, who became bankrujjt a few days before 
the end of the half-year, though lie bad, just 
before his bankruptcy, taken las son home for 
the holidays, the contract not being thereby put 
an end to. Pa}'dow v. JJeurlove^ 4 Bast, 438 ; 

I Smith, 281 ; 5 Esp. 78. 

A schoolmaster sued the defendant for a quar- 
ter’s schooling of his son. the payment of which 
was contracted to be made quarterly. The de- 
fendant became bankrupt during such quarter - 
Held th'it his to nov oti tho miortpr-dav 
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Of Boeuments.]— D iscoveey. 

In Bills of Sale.]— B ills op Sale. 
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1. ChntracU as to ScliooVvig^ 627. 

2. Masters of Schools, 629. 

S. Scholarships, 634. 

4. Accidents to Scholar, 635. 

5. School Boards. 

a. Tran.sfer of Schools to, 635. 
h. Election of Members, 637. 

c. Contracts with, 640. 

d. Attendance of Children — Pecs, 641. 
Masters, 647. 

f. Clerk to Board, 647. 

g. Enforcing Precept, 647. 

€. Industrial Schools, 648. 

7. Befor/natonj Schools, 619. 

S. Mndoiced Schools.-^See Charity. 

9. Hating Schools. — See Rates AND Rating-, 


1. Contracts as to Schooling. 

Breach of School Buies by Parent— Eight of 
Schoolmaster to Eefuse to Complete his Con- 
tract.] — The defendant’s son was a pupil at the 
plaintiff’s school, one of the rules of which — 
the defendant having notice of it— was that no 
exeat,” or permission to leave the school and 
remain away for one night, was allowed during 
Easter Term. During Easter Term the defendant 
requested that his son might be allowed to come 
home and remain for the night, which the plain- 
tiff refused to allow ; but subsequently, on the 
defendant repeating the request and sending a 
-servant for the boy, the plaintiff allowed him to 
go home, writing to the defendant at the same 
time that he did so on the understanding that 
the boy returned tlie same night. ' On the boy 
reaching home, the defendant telegraphed to the 
f plaintiff that it was not convenient to send the 
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deuce was given of what passed at that time. 
Afterwards a hill was delivered to the boy’s 
imcie, who said it was quite right to deliver the 
hill to him, for he was answerable : — Held, that 
the Statute of Frauds did not. apply, and it was 
proper to leave it to the jury to say, under the 
•oirciirastanccs, whether the originar credit was 
siveii to the uncle. Darnell v. Fealty 2 Out. k 
82. 

How far Hecessary that Agreement 

should he Stamped.] — Where a schoolmaster 
brings an action on an agreement contained in a 
prospectus of terms, delivered to the defendant, 
it is necessary to get that identical copy stamped 
which has been delivered, and it is not sufficient 
to get another copy stamped. WilUams v, 
Stoughton, 2 Stark. 292, 

But in another case a somewhat similar pro- 
spectus was allowed to be read to show what the 
terms were, although it was not stamped. Fdgar 
Y. Bltek, 1 Stark. 464 ; 18 R. R. 809. 

In an action by a schoolmaster for a sum of 
money, in lieu of three months’ notice of the re- 
moval of the defendant’s sons from school, it 
appeared that the defendant’s agent having ex- ' 
pressed a wish to place his sons under the plain- ! 
tiffs care, received from the latter a prospectus, j 
which stated that the terms were sixty guineas i 
per annum, and that three months’ notice or | 
payment was required previously to the removal | 
of 'the pupil. The plain tifE, at the time of de- ' 
livering the prospectus, agreed verbally that the ' 
boys should be ciiarged for at the rate of fifty : 
.guineas per annum each. The boys were there- 
upon sent to the plaintiffs, and were taken away : 
without the stipulated notice : — Held, that the i 
prospectus was a proposal and not an agreement, | 
;and that no stamp was nocessarv. Clay v. Crofts, 
20 L. J., Ex. 361. 

Evidence in.] — Where, to an action by a 

schoolmaster for the board and education of the 
defendant’s sons, the defendant pleads that the 
plaintiff did not furnish his s<ms with proper in- 
struction, board and lodging, and that he there- 
fore removed them from the school, he must con- 
iine himself to evidence as to the treatment of 
his own sons, and cannot go either into general 
evidence of the piaintifi;‘s mode of conducting 
the school, or into evidence of his conduct with 
reference to other particular boys. Clenumt v. 
3Iay, 7 Car. & B. 678. 

Set-off] — In an action to recover a school 

bill, evidence of a collateral breach of agreement 
on the part of the schoolmaster cannot be given 
by the defendant In order to reduce the amount 
of the bill, such a collateral breach being the 
subject of a cross action and not of set-off. 
Ifenneguin v. O' Dowd, 21 L. T. 802, 

Eor Price of Clothes.]-— A schoolmaster 

lias no right to charge for wearing apparel which 
lie has caused to be supplied to a scholar without 
the sanction, express or implied, of the ].>arent or 
guardian of such scholar, Clements v. Williams, 
S Car. & B. 68* 

' , 2. Mastees of 'Schools. 

Appointment.] — Masters of grammar schools 
must be licensed by the ordinary, who may 
■examine ,the party applying for a licence as to 
his learning, morality, and religion : it is 'a good- 
return to a mandamus (to the ordinary to grant 


such a licence) to state that he had suspended 
granting his licence until the party would wsub- 
mit hirnself to be examined, touching his suffi- 
ciency in learning. llex\. York {Arolihlshop"), 
6 Term Rep. 490. 

A power to appoint a schoolmaster to an 
ancient foundation given to the vicar and 
churchwardens (of whom there were^ eleven), 
and, in case of their neglect in appointing, then 
to devolve to two corporate bodies in succession, 
and to result in the dernier ressort, to the same 
vicar and churchwardens, to whom also the 
general power of managing the trust was com- 
mitted, is well executed by the vicar and a 
majority of the churchwardons. especially if such 
an election is supported by usage. Witluiell v. 
Crartham, 6 Term Rep. 388 : 3 K. E. 218. 

Alienation of Eight of.]— A grammar 

school was founded and endowed by virtue of 
letters patent, which ordained that the school 
should be altogether in the patronage and dispo- 
sition of the founder and his heirs, by whom the 
schoolmasters and guardians should be nominated 
for ever : — Held, that such right of nomination, 
might lawfully be aliened. Att.-Qen. v. 
wood School, 3 B. & Ad. 59 ; 1 L. J., K. B. 57, 

' Heed not he in Writing.] — An appoint- 

ment to the situation of a schoolmaster, under a 
conveyance to charitable uses, may be made 
without writing. WiWnson v. JIalin, 2 Tyr. 
544 ; 2 C. & J. 636 ; 1 L. J., Ex. 2,34. 

Power and Duty of.] — An action will lie 
against a schoolmaster who permits an infant 
pupil under his care to make use of fireworks, 
and he is responsible for the mischief which 
I ensues. JCnig v. Ford, 1 Stark. 421 ; 18 R. R, 794, 

' To Expel Boy.] — Although the master 

of a school has tijc same authority over the 
scholars as the parents would have, and there- 
fore may impose reasonable .restraints upon their 
persons, either by way of prevention or punish- 
ment of disordei'ly conduct, yet he has not a 
discretionary power of e.xpuision, but only for 
reasonable cause. In judging of the cause, how- 
ever, great regard mtist be had to his necessary 
discretion, as” to the enforcement of discipline, 
and the wilful breach of its reasonable rules 
may be sufficient cause, and the repetition of 
acts of disobedience, each in itself separately 
insufficient, may be sufficient, as showing a 
persistent disregard of discipline, and a habit 
of disobedience. But if the expulsion is justi- 
fied on the ground of some particular act or 
conduct, not only as likely to be seriously inju- 
rious to the peace and good order of the esta- 
blishment, but as committed with that object, it 
must appear that it was of that character, or the 
justification would fail. Fitzyerald v. NortJicote, 
4 F. & F. 656. 

False Imprisonment of Pupil.]— Where 

a master of a school refuses to deliver up 
the person of a boy to his parent, on account of 
a quarter’s schooling not having, been paid, ac- 
cording to contract, but there is no evidence that 
the boy was present at' the refusal, or knew that 
his mother had wished to take him home, and 
been refused, or was in any way restrained, 
though kept at school during the Christmas 
fortnight, ah' action for false imprisonment can^ 

. hot be maintained against the master. Iferring 
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Y. JBoyle, 1 C. H* & E. 377 ; 6 Car. & P. 496 ; 
4Tyr.'B01; 3 L. J., Ex. 344. 

Bismissal of.] — The governing body of a school 
constituted under the Public Schools Act, 1868, 
has, under s. 13, absolute power to dismiss the 
head master of the school at its pleasure, that is, 
without assigning any reason ; and so long as 
this power is fairly and honestly exercised the 
court of chancery cannot interfere. Haymati y. 
llnqlnf School Goveritors^ 43 L. J., Ch. 834 ; L. R. 
18 Eq. 28 ; 30 L. T. 217 ; 22 W. ll 587. 

They may do so, moreover, although the head 
master received his appointment from a prior 
governing body in existence before the passing 
of the act, whose powers of dismissal were sub- 
jjcct to restrictions as to time and place of exer- 
cise. Ih. 

Queen Elizabeth founded and endowed a 
grammar-school, and incorporated certain per- 
sons and their successors as governors, and 
granted to them, for ever, full power and autho- 
rity, from time to time, of electing, nominating 
and appointing a master and iisher of the school, 
so often as to them and their successors, or the 
major part of them, occasion them moving 
thereto, should appear, and of removing the 
master or usher from the school according to 
their sound discretion, and of placing or appoint- 
ing other or others, more fit, in their stead or 
steads Held, that by the terms of the charter 
the governors might, in their discretion, remove 
a master without summons or hearing, and 
although no charge against him had been ex- 
hibited to them. lieg. v. J}a7^.mgton School 
Goternor,^, 6 Q. B. 682 ; 14 L. J., Q. B. 67; 9 Jur. 
21— Ex. Ch. 

The governors were empowered to make by- 
laws, and they made a by-law requiring certain 
qualifications in the master, and ordaining (for 
the encouragement of well-qualified persons to 
accept the office) that no master should there- 
after be displaced, removed or removable from 
the office, unless some sufficient cause of com- 
])Iaint should be exhibited in writing against 
such master, and signed by the governors or their 
successors, and the same cause of complaint be 
first allowed of and declared by them to be a 
sufficient cause : — Held, that the goveraors had 
no right thus to limit the discretion given by the 
charter, and that the by-law was void. li. 

The neglecting of scholars would be a good 
ground of amoval. I>oe d, CoyU v. Cole, 6 Car. & 


mendation, and appointed the plaintiff school- 
master, subject to the regulations of the trustees. 
On the 1 7th of April the trustees wrote to the 
plaintiff, that they would pay him at the rate of 
bol. per annum so long as, by mutual consent, he 
should retain the office of master ; the aiipoint- 
ment to be subject to termination by three 
months’ notice from either part}^ The plaintiff 
wrote back, assenting to hold on the terms men- 
tioned. The plaintiff had entered into the office 
in March previously, and performed the duties. 
On the 1st of March, 1854, at a meeting of the 
trustees, a resolution was adopted, by a majority^ 
that a notice should be given to the plaintiff to- 
quit his office at the end of three mouths from 
the 25th of March, 1854, and a notice to that 
effect, signed by a majority of the trustees, was 
forthwith served on him. Notwithstanding the 
notice, he continued to act as schoolmaster until 
the 25th of March, 1855, and sued a trustee for 
the three quarter’ salary ending at that date : — 
Held, that the trustees, without the assent of the 
parishioners, had power to give the notice to 
determine the appointment, as the plaintiff's 
contract was with them alone ; that the notice 
need not be one that required the plaintiff tc^ 
quit at the end of a current year, but that his 
holding might be terminated by a three months” 
notice to quit at anj’- period of the year ; conse- 
quently, that the plaintiff was not entitled to re- 
cover the three quarters’ salai^y which he claimed. 
Ilyan \. Jenhmson, 25 L. J., Q. B. 11. 

— — Eight to he Heard before Dismissal.] 

— Bj" a scheme for the management of Edward 
the Sixth’s Grammar school at Ludlow, con- 
firmed by' the lord chancellor, it was declared 
that the trustees should have authority, upon 
such grounds as they should at their discretion., 
in the due exercise and execution of the powers 
and trusts reposed in them, deem just, from tinm- 


hearing or opportunity of defending himself 
against the charges which formed the ground of 
his removal. Doe d. Guide v. Wilhs, 5'*Ex. 894 ; 
20 L. J., Ex. 85. See Reg, v. Darlington School 
Governors, supra. 

The deed of trust establishing a school pro- 
vided that the master of the school should be 
appointed by the vicars of three nametl 
parishes, or the greater number of them ; and 
the said vicars might remove the master for cer- 
tain specified causes. In December, 1890, two 
of the vicars served on the plaintiff, the master 
of the school, a notice of dismissal signed by 
them. No meeting of the three vicars had been 







633 


SCHOOL AND SCHOOL BOARD. 


634 


•obtaining this relief, the consent of the charity 
commissioners, under s. 17 of the Charitable 
Trusts Act, 1853, was not necessary, Fiaher v. 
Jarhw7u m L, J., Oh. -182 ; [1891] 2 Gh. 84 ; 64 
Jm T. 782. 

Committee — ^Vacancies — Befault of Elec- 
tion — Informality of Eesolntion.] — A trust deed 

a school, liated in 1857, provided that its conduct 
and tlio appointment and dismissal of the teachers 
shruild be managed by a committee of the vicar, 
^curate, and chur^-h wardens, and live lay membei's 
possessing certain property qualifications, and 
that vacancies should be tilled by nomination on 
tiie part of subscribers, but that no default of 
‘election nor any vacancy fluring any current 
vear ” should prevent the continuing members 
■jTom acting meanwhile. The plaintiff was aj)- 
pointocl schoolmaster in 1861. The defendant 
became vicar in 1888. At that time all the 
•original lay members’ places had become vacant, 
and had not been filled up, and the school was 
managetl by the e.v-otiiclo members. At Easter, 
1891, a vicar’s churchwarden was elected, but 
.not a people’s churchwarden. In September, 
1891, a committee meeting was held by the 
vicar, his curate, and churchwarden, there being 
present also one or both of the sidesmen, who, 
though not members of the committee, had been 
in the habit of attending the meetings, and a 
resolution was passed to dismiss the plaintiff 
.and the other teachers. One of the sidesmen 
voted for the resolution. The people’s church- 
warden of tlie })rcvious year had no notice of the 
meeting, and did not attend. The resolution 
was on the ground that owing to the financial 
position of the school it was desirable to ro- 
■arran,ge the staff of teachers. The plaintiff was 
not invited to attend the meeting; — Held, that 
the resolution was invalid, first, because of the 
unauthorised addition to the committee ; secondly, 
because notice of the meeting had not been given 
to the people's church wai'den : that on the 
•construction of the deed, the remaining mem- 
bers of the committee could act although there 
3rad been default in previous years to elect. 
Lane v. Mrnum, 61 L. J., Ch. 149 ; 66 L. T. 83 ; 
40 W. R. 268. 

Contract with TTnauthorised Managers — 

Trust Deed.] — A schoolmistress appointed by de 
facto managers of a school, by an agreement 
made by iier with them, under which either 
party could terminate the engagement by giving 
three months’ notice does not, by remaining in 
otlice for thirteen years, acquire such an interest 
under the trust deed by which the affairs of the 
school ought to be regulated, that she is no longer 
liable to be dismissed by the de facto managers, 
but can insist on receiving notice from properly 
appointed trustees of the deed. Pottle v, Sharj). 
65 .L. X, Ch. 908 ; 75 L. T. 265—0, A. 

Tenure— Compensation under Lands Clauses 
-Act.] — By a royal charter persons were incor- 
porated as the governors of the possessions, 
revenues, goods and chattels of a free grammar 
school- By the charter, the governors were to 
, find a house, to be called the schoolhouse, in 
which the school should be fitly kept. They had 
also power to elect and remove the master as 
; often as, according to their discretion, they might 
sep necessary and convenient. They appointed a 
schoolmaster, and put him into possession . of the 
^ohbplhonse. ^ The wolufion hy which' he' 


appointed contained terms to whieli he sul)- 
scribed his consent, and by which he was to keuip 
the house in repair, to take certain articles at a 
valuation, and give them up at quitting, b-M*ng 
paid for them at a valuation, and to give three 
calendar months’ notice before relinquishing his 
appointment. Two-thirds of the governors, with 
the sanction of the bishop, were to have the 
power of removing him, giving three months’ 
notice ; but in either case the otHce was to bo 
vacated only on the 21st June or 21st December: 
Held, that the schoolmaster had no greater in- 
terest in the house than as a tenant for a year, or 
from year to year, an<l therefore in, seeking com- 
pensation under the Lands Clauses Act, 1845, was 
confined to the rernedj’- given by s. 121. Re(j. v. 
MancUeder^ Sheffield and Lincolnshire Rtf. 4 El. 

BL 88 ; 1 Jur. (N.S.) 419 ; 3 \Sf. R. 591.‘ 

Ejectment after Dismissal.] — The visitors anti 
feoffees of a free grammar school, who have dis- 
missed the schoolmaster for misconduct, cannot 
maintain ejectment for the recovery of the 
possession of the schoolhouse, till they have 
determined the master’s interest therein, upon 
summons in tlie ordinary manner, when he may 
be heard in answer to the charges forming the 
ground of such dismissal. Doe d. Thamt 
V. Gartham, 8 Moore. 368 ; 1 Bing. 357 ; 2 L. J. 
(o.s.) C. P. 17 ; 25 E. E. 649. And see Me,e v. 
Gasilin^ 8 Term Rep. 109 ; 4 E. E. 633 ; and 
Nemman^ Eos p.irte^ 9 Jur. 959. 

In ejectment against a schoolmaster who has 
been removed by the sentence of the trustees of 
the school for misbehaviour, it is not nece.ssary 
to prove the grounds of the sentence, nor can he 
disprove them. Doe d. Davy v. Haddon, 3 
Dough 310. 

He may give in evidence the declarations of a 
former trustee who signed the sentence, and 
who is since dead, for the purpose of showing 
that his signature was corruptly obtained, Ib. 

The master of an ancient endowed school is 
entitled to the schoolhouse, unless he has been 
in due manner amoved from his office by those 
having authority to do so. Doe d. Chyle v. Cole, . 

6 Car. &E. 359. 

The vicar of the parish cannot recover the 
school house by ejectment, although it may have 
been built on what is evidently part of the 
churchyard, if it appears that the house was 
built on the site of a very old schoolhouse, the 
site of which might have been granted before 
the disabling statutes ; but if a part of the house 
is built, on ground taken from the churchyard 
recently, the vicar may remove that part. Ib. 

Of Board Schools.] — See infra. 

3. SCHOLAKSHIPS. 

Trust Deed— Refusal to Elect— Action by Can- 
didate.] — trust deed provided a scholarship 
for a pupil leaving a school and going ,to 
University or Hew College, London, wiio should 
pass the best examination in subjects chosen 
by an examiner appointed by the trustees. 
An examination was held, at which only two 
candidates competed, and the plaintiff obtained 
the highest number of marks. The examiner, 
however, certified that in his opinion neither 
candidate was deserving of so valuable a scholar- 
sWp. The trustees refused to award the scholar- 
ship,, and the plaintiff brought an action for 
k'',^ec&ration\ that . he i wife entitled to the : 
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! made it on an application of a contentious* 
character. Burnham Sational tSrJiooh^ In re^ 
B\r j)art/\ -iii L. J., Ch. 840 ; L. K. 17 Eq. 
241 ; 29 L. T. 495 ; 22 W. K. 198. 

The Charitable Trusts Act, 1858, ss. 2S, 82,. 
g:ives the jurisdiction to appoint trustees to the 
master of the rolls and the vice-chancelloi'S in 
cases in which it was previously necessary to 
file an information, bill, or ])etition, and by the 
Act of 1860 this juriscliction is transferred to 
the charity commissioners : — Held, that the^ 
power to appoint additional trustees is clear 
under the ordinary jurisdiction of the court of 
chancery ; that s. 82 of the Trustee Act, 1850. 
,Ldves a' statutory pjovver for that purpose, auci 
therefore that such a power is vested in the 
commissioners. Ib. 

The court will not, upon appeal, interfere with 
the exercise of discretion by the commissioners, 
except in a very strong case of miscarriage of 
justice, and such discretion is properly exercised 
in a case where, in consequence of differences* 
between the existing trustees, the school is 
closed, and education denied to the children of 
the district. Ib. 


scholarship : — Held, that no candidate was 
entitled to the scholarship unless he passed to 
the satisfaction of the examiner, although he 
might have obtained the highest number of 
marks, and that the trustees had acted rightly. 
Boohe V. Bawwn-t 65 L, J., Ch, 31 ; 73 L. T. 399 ; 
44 W. B. 77. 


in Contract.] — ^Aii announcement that an ex- 
amination for a scholarship will be held does not 
imply a condition that the scholarship will be 
given to the competitor obtaining most marks. 
Consequently there is no contract on which such 
competitor can sue the trustees of the scholar- 
ship. Speneer v. Harding (1 j. R. 6 C. P. 561) 
followed. lioolie v. Baw-nni^ 64 L. J., Ch. 301 ; 
f 18951 1 Ch. 480 : 13 R. 269 : 72 L. T. 248 ; 43 


4. Accide^sTS to Scholar. 

Yoluntary School-— Negligence of Teacher— 
liability of Committee of Management.] — The 
plaintiff was a scholar in a voluntary school, and 
the defendant, as vicar of the parish, was a 
trustee of the school, and a member of the com- 
mittee of management. The plaintiff was in- 
jured by Hie fall of a black board wdiich was 
being used by a pupil teacher, who wuis in chars e 
of the class in which the plaintiff was. The 
schoolmistress was appointed by the committee 
of management, but neither they nor the defen- 
dant had" any control over the way in which the 
school was managed beyond the power of dis- 
missing the mistress subject to an appeal by her 
to the bishop of the diocese : — Held, that the 
mere fact of the fall of the board was not 
evidence of negligence on the jiart of the mistress 
or the pupil teacher ; and that if there had been 
negligence on the part of either of them the de- 
fendant would not have been liable. Crisp y. 
T hr mas, 63 L. T. 756 ; 55 J. P, 261 — C. A. 


Objections to Transfer.] — In the case of a. 
school established by and united with the 
national society, on the express condition that 
the children attending it were to be instructed 
in the holy scriptures, and in the liturgy and 
catechism of the Church of England, the in- 
stnnnent declaring the trusts of the school pro- 


of, the national society, but containing no pro- 
vision whatever for its alienation, the consent of 
the national society was not required to a trans- 
fer of the school to a school board, under the 
Elementary Education Act. 1870, s. 23 ; anl 
Society to give effect 
to a transfer was by appealing: 
e< In cation department. Hati(-nal} 
London /School Board, Att.-'Gm.Y'.,' 
_ _ ... L. R. 18 Eq. 60S ; 31 


the ]U’oper mode of the 
to any objection! 
before 
Soviet}/ 

BnriUsh, 44 L. 

L. T. 22 ; 28 IV 
The majority of two-thirds of the school trus- 
tees required by the Education Act anticipates 
any objection to the transfer of a school whose 
trustees are required to be churchmen. Burn- 
ham Xational Schools, In rv, Bates, Er parte ^ 
supra. 

Application of Funds on.] — Senible, in settling 
a scheme for the regulation of the funds of a 
charity school on its transfer to a school board, 
care shoukl be taken to provide that the fumk 
shall be applied for the advancement of learidi'g- 
as, for instance, by establishing- 
or scholarships, and n.it for the 


5. School Boards. 
a. Transfer of Schools to. 

Appointment of Trustees.] — By two deeds, 
made in and 1849, the two joint rectors of 
a parish were appointed trustees of a Church of 
England school. In 1871, it having become 
necessary to appoint a new master, the rectors 
could not concur in any appointment, and the 
school was closed, A school board having been 
electe<l in the district, it was then proposed that 
should be transferred • to the boai-d 


the school 

under the Education Act of 1870, s. 28, which 
requires a majority of two-thirds of the trustees in the school, 
to effect such a transfer. With this view a exhibitions 
memorial was presented to the charity commis- general puiq oses of the school, which would have 
sioners, asking them to appoint three additional the effect of a grant in aid of t’ e local rates, 
trustees, so that the requisite majoiity might be Poplar and Blachtcall Free School. In re, 8> 
obtained. This course was opposed by one and Ch, I). 548 ; 3'9 L. T. 88 ; 26 W. R. 827, 
supported by the other of the two joint rectoi-s. By the terms of a scheme. approvc<l in 1852, 
'J'he commissioners, however, made ah older for appnqu'iation of the increase<l revenues of a 
appointing three additional tjustecs, all of charity estate originallj-^ applicable to the relief 
-whom were churchmen, one of ■ them being of the poor, it was provided that a sum of 90A 

I of the school board. On a petition should be liaid by the charity trustees to the 
losing , rector, by^ way of appeal fiom treasurer of a school association in aid of the 
' praying • Jisqharge of. the expen es of a school in Flint Street, Walw(*rtlv 

eM, 'to„^uch, or any other school that may, be eatablfslied iii 

its' provided th^h no sain should be paid 
t|ial to any d<^nomlxutionE,l school^* and that if sueij 
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school should “become materially altered in 
discipline, number of chiidren, or other circum- 
stance,” then the should, in tlie discretion of 
the trustees, be a})plied for educational ]jurposes 
amongst other scliools of a similar character in 
the parish. A transfer of the Flint Street school 
and its endowment having been matle b^?- the 
managers to the School Board for London: — 
Held, that the Flint Street school had not by the 
fact of sucli transfer become “ materially altered 
in discipline, number of children, or other cir- 
cumstance ” ; and that the trustecK^were bound 
to pay the endowment of 90/. a year to the 
School Board, London Saluud JJonrd v. FauL 
Conor, LS i.. J.. Gh. 41 ; 8 Ch. B. 571 ; 88 L. T. 
C36;'2G W, IL 652, 

b. Election of Members. 

Ballot-papers— Yalidity of.]— The Ballot Act, 
1872, sched. II., which applies to municipal elec- 
tions, directs that a voter shall vote bjr placing 
a cr<.»ss on the right-hand side of the ballot-paper 
opposite the name of each candidate for Ayhom 
he votes. A general order of the Education 
Department, made under the Elemental^ 
Educ .t'on Acts, provides that the poll at elec- 
tions of school boards in boroughs shall be 
conducted in like manner as the poll at a con- 
tested muuicij'al election as directed by the 
Ballot Act, 1872, is to be conducted, and the pro- 
visions of that Act shall, subject to the provisions 
of the order, apply to elections of school boards, 
provided that — “ Every voter shall be entitled to 
a number of votes equal to the number of the 
members of the school biard to be elected, and 
may give all such votes to one candidate, or may 
distribute them amongst the candidates as he 
thinks fit. The voter may place against the 
name of any candidate for whom he votes the 
number of votes he gives to such candidate in 
lieu of a cross, and the form of directions for the 
guidance of the voter in voting contained in the 
Ballot Act, 1872, shall be altered accordingly ” : 
— Held, applying the principal of Woodward v. 
S'tn^ons (L. R. 10 C. P. 733), that the provisions 
of the general order and of the Ballot Act, 1872, 
were sufficiently complied with where ballot- 
papers at the election of a school board in a 
borough were marked otherwise than in the 
mode prescribed by the order, if it could be 
ascertained with reasonable certainty for whom 
the voter in each case iiitende i to vote, and how 
many votes he intended to give, and if it appeared 
that he had not intended to give a greater 
number of votes than there ^vere members of 
the school board to be elected : — ^Applying the 
above principles, the court held that ballot- 
papers marked by placing crosses instead of 
figures, or crosses and ifigures, or single strokes, 
opposite the names of candidates, were valid. 
Phillips V. Gojf.m L. J., Q. B. 512 ; 17 Q.B.D. 
805 ; 35 W. R. 107 : 50 J. P. 614. 

— - Principle of Counting Yotes,] — Where at 
a sc . ool board election — the number of votes at 
the disposal of a single voter being regulated 
by the number of candidates — a voter chooses 
to mark his ballot paper with crosses instead of 
figures, each cross is to be counted as a single 
w;e,* and there is no presumption that by 
placing a single cross against the name of one 
ca'ulidate only the voter intended to bestow 
ail, bis v*6te.s on, and thus to exhaust hi.^ whole 
voting ix>wer in favour of, such candidate. 


Morris y. Peres, m L. J., Q. B. 209: [1807] 1 
Q. B. 449 ; 76 L, T. 120 ; 45 W. 11.430; 61 J'. F. 
263. 

Yalidity, how determined.] — By the Elemen- 
tary Education Act, 1870, s. 33, questions as to 
the right of any })erson to act as a member of a 
school board may be inquired into by the educa- 
tion de[)artniont, A petition against his election 
cannot be sustained under the Corrupt Practices 
(Municipal) Act, 1872, for although the pro- 
visions of the Ballot Act, 1872, have been applied 
to school boa,rd elections by the Elementary 
Education Amendment Act, 1873, s. 26, sched. 2 
the provisions of the Oorru[)t Practices (Munici- 
pal) Act, 1872, have not been applied to such 
elections, notwithstanding the terms of s. 2 
enacting that this act shall, so far as is consis- 
tent with the tenor therec^f, be “construed as 
one ” with the acts relating to boroughs and elec- 
tions in boroughs. Bromwich Schtol 

Board, In re, 49 L. J., C. P. 641 ; 5 C. P. D. 
191 ; 28 AY. li 766 ; 44 J. P. 426. 

Beturnlng Officer— Bill of Charges.] — The hill 
of charges of a returningofficcr at a school board 
election was referred to the education depart- 
ment under rule20 of the regulations of 1886, 
which provides that “ if any question shall arise 
between the returning officer and the school 
board as to his bill for expenses or remuneration,, 
such bill shall be referred to the Education 
Department, whose decision thereon shall be 
final and conclusive.” The department awarded 
the returning officer a smaller sum than he had 
claimed : — Field, that they were entitled, with 
the consent of b:>th parties, to reopen the in- 
quiry and award him a different amount. Par- 
sons V. Lahenheath School Board, 5$ L. J., Q. B. 
371. 

Though it is not necessary that the person em- 
ployed as returning officer at the first election of 
a school board should be a solicitor, nevertheless 
if he be so, the board who is directed to pay his- 
expenses may have his bill taxed. Jones, In re,. 
41 L. J., Ch. 367 ; L, R. 13 Eq. 336 ; 20 W. R. 
395. . 

Candidates, when Eligible.] — Vfhen under the 
Elementary Education Act, 1870 (33 & 34 V'ict. 
c. 75), sched. 2, part 1, r. 14, a member of a 
school board vacates his office by absenting him- 
self during six successive months from all meet- 
ings of the hoard, such absence not being due to 
temporary illness, or other cause approved by the 
board, r, 12 does not render him ineligible for 
re-election at the next triennial election of the 
board- Itefj, v. Tarmhie, 48 L. J.. Q. B. 5 ; 4 
Q. B. D. 79 ; 37 L. T. 255 ; 27 W. E. 150. 

Where a debtor has been adjudged bankrupt 
prior to January I, 1884, he is not subject to the 
disqualifications mentioned in s. 32 of the Bank- 
ruptcy Act, 1883, and may, therefore, be elected 
and act as a member of a school board after tliat 
date. Bourhe v. Mutt, Pul ho rough Sedwot 
Board Blection, In re, 63 L. J., Q. B, 497 : [1894] 

1 Q. B- 725 ; 9 R. 395 : 70 L. T. 639 : 42 W. IL 
388 ; 1 Manson 172 ; 58 J. P. 572 — C. A. 

Yaeating Seat — Imprisonment for “ Crimed^ Ji 
—By r. 14 of sche-.l 2, part i, to the Elementary 
Education Act, l>i70. it is provided that, if a. 
me nber of the school board is ... . punished 
with imprisonment for any crime, .... his 
office siiail thereupon become vacant. The 
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plamtiff, a member of a school board, suffered of G-. for treating at a school board election,, the 
imprisomiient in Ireland on the charge of taking objection raised was that treating was an in- 
part in a criminal conspiracy heard before a dictable offence, and not punishable on summary 
-court of summary jurisdiction under the pro- conviction, the words in S3 ^ 84 Yict. c. 75, s. PI , 
visions of the Criminal Law and Proceciure being “ conviction,” and not, as in the previf»us 
■'(Ireland) Act, 1887 Held, that the plaintiff’s sections, “summary conviction” Held, that 
office as member of such school board had be- the word “conviction ” in s. 91 meant ‘‘suminary 
come vacant under the above rule, Conyheare conviction,” and the justices had jurisdiction. 
V. Jjondoji School Jioard^ 60 Ti. J., Q. B. 44 ; and that the conviction was good. llcg. v. 
nSDl] 1 Q. B. 118 ; 63 L.T. 051 ; 39 W. R. 288 ; Gmint, 50 L. J., M. 0. 32 ; 43 L. T. 0*96 ; 29 
17 Cox, C. 0. 191 ; 55 J. P. 151. W. IL 289 ; 45 J. P. 222. 

3>eclanngMemheriiiDefault.]~Aschoolboard Appeal from Commissioner’s Becision.]~Thc 
cannot declare a member to be in default on the high court has no jurisdiction to entertain an 
ground of six months’ absence, unless an oppor- appeal against the decision of a cominissioner 
tunity is given to the member to explain, appointed to inquire into alleged corrupt (a* 
HichardmiY. Mcthley School Board, 62 L. J., illegal practices at a school board election, except 
<Oh. 943 ; [1898] 3 Ch. 510 ; 3 R. 701 ; 69 L. T. on points of law reserved for its decision by way 
308 • 42 W. E. 27. ^ case stated by the commissioner. School 

* * Board Blectlon, In re, Ayres, Bx imrte, 54 L. T. 

Injunction to Eestrain,] — The court has 296, 

iurisdiction under the Judicature Act, 1873, s. 25, 

sub-s. 8, to restrain by injunction a school board Contracts with. 

from declaring a member in default and proceed- Compulsory Purchase of lands -- Agreement 

ing to the election of a new member. II. for Exchange with Third Party Prior to 27otiee 

to Treat.] — A school board served on R. the cus- 

Personation of Voters.]— The Elementary tomary notice to treat for land belonging to him, 
Editcation Acts (33 & 34 Viet. c. 75, s. 90, and the requisite preliminaries required by the 
;36 k 37 Viet. c. 86, second sched,), which impose Elementary Education Act, 1870, having pre- 
n penalty for the offence of personating any viously been complied with. Prior, however, to 
one entitled to vote at the election of a school the service of such notice to treat and to the 
board, do not include the offence of personating passing of the confirmation act as required by 
.at the voting for a resolution for application for the above act, the board had entertained and 
.a school board ; and an order in council purport- adopted, subject to the sanction of the education, 
ing to be made under the acts, and imposing a department, a proposal from oneB., a neigh bour- 
^;cnalty upon any one guilty of such offence, is ing landowner, for exchanging a portion of the 
invalid, Bey. v. Su nitty, 47 L. J., M, C. 96 ; 3 land to be acquired by the board from R. for a 
»Q. B. E. 379. piece of B.’s land, he undertaking to form the 

. . land so to be conveyed to him by the board info 

Corrupt Practices at Election — Conviction for.] public road. There was evidence to show that 

— An election for a school board was about to road, when made, 'would be advantageous to 
take place, and A. and a friend attended at a the school intended to be erected r—Held, on 
public-house in the district, and there met several motion by R. for an injunction to restrain the 
inhabitants, many of whoin were voters. His board from putting in force their statutory 
■friend, after discussing various local matters, powers with respect to so much of the land 
•suggested A. as a fit and proper iwson to be comprised in the notice to treat as thej’' proposed 
-elected to the school board. A. addressed those to convey to B. , that the board were justified in 
present upon the subject of a school board and of the course they had taken, and could, if they 
his candidature. He was then proposed by one obtained the sanction of the education depart- 
■of those present as a fit and proper person to be ment, carry out the proposal. Bolls v, LoiuUm 
elected, and his health and success were drunk, Board, 27 Ch. D, 639 ; 51 L. T. 567 ; 33 

<Hasses round for those pre.sentwere then ordered 120. 

by four different persons in succession, A. having 

^iven and paid for one of such orders. He "was Land taken hy Agreement — ^Restrictive 

.afterwards a caiididate, and went to the poll. Covenant — Compensation,] — A school board 
An information having been laid against him taking land by agreement for the purposes of the 
mder 33 34 Viet. c. 75, s. 91, for corrupt prac- Elementary Education Act, 1870, are not liable 

tices, and being convicted by the justices : — to an action for breach of a restrictive covenant, 
Held, that the conviction was correct. IhirnbuU by which the land was bound in the hands of 
y. Wellmd, 24 L. T, 730. their vendor, but the only remedy of the cove- 
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To borrow Money temporarily.]-— A school 
board have not power, when the scliool fund 
proves insufficient, to contract a temporary loan 
for the purpose of meeting their current expenses 
until they can obtain money out of the rates. 
Ilrfj. V. Moed, 49 L. J., Q. B. bOO ; 5 Q. B. D. 483 ; 
42 L. T. 835 ; 28 W. E. 787 ; 44 J. P. 633— G. A. 

Officer— Architect— Contract not under Seal- 
Liability of Board.] — By 33 <S: 34 Vjet. c. 75 
('the Elementary Education Act, 18/0), s. 30, 
s\i]).-s. (1), a school board shall be a body cor- 
porate . . . having a perpetual succession and a 
common seal . . . sub.-s. (4),^ any minute made 
of p>roeeedings at meetings of the school board, 
if signed by . . . the chairman . . . shall be 
receivable in evidence in all legal j)roceedings 
without further proof . . . sub.-s. (6), the rules 
contained in the third schedule shall be observed. 
By s. 35 a school board may appoint a clerk 
and a treasurer and other necessary othcers 
. . . By the Third Schedule, 7, the appointment 
ofany^>fficer of the board maybe made by a 
minute of the board signed by the chairman ot 
the board, and countersigned by the clerk 
f if any) of the board, and any api)ointment se 
made shall be as valid as if it were made under 
the seal of the board. By a minute signed by 
the chairman of a school board and counter- 
signed by the clerk, the plaintiff was appointed 
architect of the board, and imder orders given by 
subsequent minutes so signed^ and counter- 
signed and communicated to him, he prepared 
pians for the board : — Held, that by virtue ot 
the provisions of the act he was entitled to 
recover payment for his services although the 
appointment an.d orders were not under se<al. 
Soott V. Great Clifton School Board, 1 Cab. & E. 
435 ; 14 Q. B. D. 500 ; 52 L. T. 105 ; 33 W. E. 
368. Affirmed in C. A. 

d. Attendance of Children— Fees. 

School Fees.]— Money granted under the Ele- 
mental’ v Education Act, 1873 (3(> .k 37 Viet. c. 
86). s. '3, for the education of the children of 
persons receiving relief out of the workhouse, 
need not be paid to the parents, but may in 
the discretion of the guardians be directly 
applied in payment of the school fees. Barliwj- 
ton ITnlon^ In re, 32 L. T. 320. 

Action to recover— Implied Promise to 

pay.]— No action to recover arrears of fees for 
tuition can be raaintal ned by a school board against 
the parent of a child attending a public ele- 
mentary school : for it being eompulsoiy 
the parent to cause his child to attend a school, his 
act irrseh^^ school is not voluntary, 

and 110 promise to pay the fees can be implied 5 
and tire Elementary* Education Acts, 1870 to 
1S80, contemplate that the remedy to enforce 
payment of fees shall be by an attendance order 
and by summary proceedings before justices and 
not by action. Smindern v. IlUIumhon (7 
0 B I) 388)i approved. London School Board 
Y. Wrir/ht, 53 :L. J., Q. B. 266 ; 12 Q. B. D. 578 ; 
50 L. T. 606 : 32 W, E. 577 ; 48 J. B. 484—0. A. 

By-Laws for Attendance at School.] — A by- 
law made by a school board, with the approval 
of the Education Department, under the Ele- 
mentary Education Act, 1870 (33 &: B4 Viet. c. 
75), s, 74, provided that all children in the dis- 
trict subject to the act should attend school for 
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thirty hours a week. The justices refused to 
convict a father for neglecting to cause his son, 

' between five and thirteen years of age, to attend 
! school as required by that by-law, because the 
; son was employed in a boot manufactory, and 
' attending school more than ten hours a week^ 

1 pursuant to the Workshops Eegulation Act, ISO/ 

! (30 & 31 Viet. c. 146), s. 14 Held,^ that this 
' by-law was not contrary to the section of tlie 
Workshops Act, which requires every child who 
is employed in a workshop to attend school for 
at least ten hours a week ; and that the tathor 
oiudit to have been convicted. Bnrf/ v. Cherrij- 
holm, 1 Ex. D. 457 ; 35 L. T. 4U3. 

Enforcing— Factory Acts.] — A school 

board is not entitled to enforce the provisions of 
its by-laws, with regard to the liours of attend- 
ance' of cliildren at school, in the case_ of children 
employed in factories who are attending efficient 
elementary schools pursuant to the Factory Acts. 
The Eleineritavy Education Acts do not control 
the provisions of the Factory Acts regulating 
the education of children employed in accordance 
with those acts, Mellon v. Denham., 48 L. J.j 
M. C. 113 ; 4 Q. B. D. 241 ; 40 L. T. 395 ; 2/ 

W. R. 496. 

No Appeal to Court of Appeal.]— The 

court of appeal has no jurisdiction to hear an 
appeal from a decision of the high court ot 
justice upon a case stated by justices as to an 
information for contravening the by-laws ot a 
school constituted under the Elementary Edu- 
cation Act, 1874: for the information rehhes to 
a criminal matter, within the meaniAg ot the 
SLivu’eme Court of Judicature Act, 18/ 3, s. 4^, 
McUor v. Denluim^^^d L. J., M. C. 89 ; 5 Q. B. D. 
467 ; 42 L. T. 49.3 ; 44 J. P. 472 -C. A. 

Non-Attendance — “Reasonable Excuse.]— A 
hy-law made under the Elementary Education 
Acts provided that, The parent of every child 
of not less than five nor more than thirteen 
years of age, shall cause such child to attend 
school, unless there be a reasonable excuse for 
non-atteudance. Reasonable excuses: Any ot 
the following reasons shall be a reasonable 
excuse, viz.: (a) That the child is mule r^ efficient 
instruction in some other manner ; (b) That the 
child has been prevented from attending school 
by sickness or an unavoidable cause ; (c) That 
there is no public elementary school open which 
the child can attend within two miles. . . .” 
From the 18th May to the 23rd of September, 
the respondent, an engine-driver, caused his 
child to be sent daily from home m time to 
arrive at school when it opened. He did not 
receive any notice that the child had not duly 
attended, except on two occasions. On both 
occasions the respondent’s wife^ corrected the 
child. Nevertheless it often failed to attend 
school. At the hearing of an information, which 
charged that the respondent on and ever since 
the 18th of May had neglected the by-law in 
not causing his child to attend school, the j ustices 
found that he had done all that could reasonably 
be expected of him to secure the attendance of 
the child at school, and had reasonable grounds ; . 
for believing, and did believe, the child was duly 
attending school, and had, therefore, a ‘m’eason- 
able excuse” for not causing the child to attend^ 
school Held, that there may be other “ reason- 
able excuses” for not causing the child to attend 
school Held, that there may bc_ other “ reastm- 
able excuses” within the meaning of the b^f- 
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aunt. The magistrate dismissed the siuiinioiis 
on the ground that it was not ]>roved that the 
child was residing with atid unde?’ the control of 
the respondent, and that Viet. c. 75, s. 3, 

by which the term “parent” includes “every 
pk’son who is liable to maintain or has the actual 
custody of any child,’’ contemplates that the 
liability should be with the ]terson who had the 
'actual custody of the child: — Held, that the 
magistrate was wrong, and that u])on the above 
facts the res]>ondent was liable to be convicted. 
LmdoTi School Board v. Jachron^ 50 L. J.. M. C. 
134; 7 Q. B. I\ 502 ; 30 W. B. 47; 45' J. B. 
750. 

Quterc. what would be the effect, if proved, of 
a permanent residence of a child apart from the 
parent. II). 

Habitual Hegleet to send Child to 

School.] — H. was summoned for habitually ne- 
glecting, without excuse, to send liis child to 
"school, contrary to a by-law made in 1879. The 
magistrates thought it was a case of habitual 
neglect, and that proceedings shoiihi have been 
taken under 39 & 40 Viet, c. 79, s. 11 (Elemeu- 
taiy Education Act, 1870), an<l not under the 
by-law, which they held to be ultra wres, and 
they dismissed the summons : — Held, that the 
magistrates were rieht. Mont an. v. ITetfcorli^ 44 


and that the justices were right. Belper School 
Boacd y. Ba'dcy, 51 L. J., M. 0. 91 ; 9 Q. B. D. 
259 ; 4G J. W 438. 

A school board made a by-law under s. 74 of 
the Elementary Education Act, 1870, providing 
that “ the pa, rent of every child of not less than 
five nor moj'c than thirteen years of age, shall 
cause such child to attend school, unless there be 
a reasonable excuse for non-attendance,” and 
that “any of the following reasons shall be a 
reasonable excuse, namely, that the child is under 
efficient instruction in some other manner : that 
the child has been prevented from attending 
school by sickness or any unavoidable cause ; 
that there is no public elementary school o])en 
which the child could attend, within two miles 

Where it was 


from the residence of such child, 
shown that the non-attendance was caused by 
the child, a girl aged twelve, with fair elementary 
instruction, having been in respectable em})loy- 

fave to her 


ment, earning wages, which she 
parents, who were poor, industrious and respect- 
able people, and applied them to the su])port of 
their other children, whom otherwise, from no 
fault of the parents, they would have been unable 
■Held, that these facts 
non- 

London School Board v. Buffrjan,, 
13 Q. B. D. 17G; 32 W. R, 


sufficiently to support 
constituted a “ reasonable excuse ” for 
atteudnncc. 

53 L. J., iM. 0. 104 
708 ; RS'J. P. 742. 

Heglect to Cause Child to Attend — Non- 
payment of Pees.] — The London School Board 
made by-laws under s. 74 of the Elementary 
Education Act, 1870, providing that the parent 
of every child, if not less than five nor more than 
thirteen years of age, should cause such child to 
attend school unless there was a reasonable cause 
for noii-attentlance, and that every parent who 
should not observe or should neglect any by-law 
should be liable, upon conviction, to a penalty. 
The I'espondent sent his child, aged ten, to one of 
the Board’s schools, but did not pay, though he 
was able to pay, the weekly fees for tuition pre- 
scribed by the School Board with the consent of 
the E<lucation Department. The child was ad- 
mitted to the school, and received instruction 
thei’ein Held, that the respondent had not 
caused his child to attend school within the 
meaning of the by-laws, and therefore was liable 
to the penalty. London School Board v. Wood^ 

54 L. J., M. 0. 145 ; 15 Q. B. D. 415 ; 54 L. T. 88 ; 
50 J. P. 54, 

Liability of Mother.] — B. was the mother 

of a boy under thirteen years of age, and was 
charged with neglecting to cause the boy to 
attend school. The child was living with her 
and under her control, as her husband was at 
sea, and it was not stated that he was the father 
of the child. The justices refused to convict 
her, on the ground that she was a maiTxed 
.. woman : — Held, that they were wrong, and that 
B. should have been convicted, as having the 
actual custody of the child. Mance v. Bimiett^ 


Attendance Order — Child attending ] 
School without Bees — ^Liability of Parent, 

parent who, under an order by a court of 
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compliance witli the onler, although he may 
have failed to aj)plY to the guardians, iiiider s. 10, 
to pay the fees, and refusecL to obtain a remission 
of them under oil & 84 ’^dct. c. 75, s. 17. Richard- 
son. T. Saunders. 50 L. J., C. 65 ; 6 Q. B. D. 
818 ; 44 Ij. T. 474 : 2i) W. B. 681 : 45 J. P. 844. 
Overruled. Sen receding cat^e, 

Full Time Employment.”] —By 39 &40 

Yict. c. 79. s. 11, siib-s. 1, if the parent of any 
child above the age of five years “ who is under 
tliis act prohibited from being taken into 
fullddme employment,” habitually and without 
reasonable excuse neglects to provide efficient 
elementary instruction fur his child, a court of 
summary jurisdiction may ordei’ that the child 
do attend 'scliool : — Held, that sub-s. 1 refers to 
s. 8, which a})piies certain sections of the F<actory 
Acts to the employment and education of chil- 
dren, and that, as those sections have been re- 
pealed by -U Viet. c. 16, sched., there can be no 
child within the terms of 39 & 40 Viet. c. 79. s. 11, 
suh-s. 1, “who is under this act prohibited from 
being taken into full-time employment,” and 
therefore sub-s. 1 has ceased to operate. Saun- 
ders V. Cranford^ 51 L. J., Q, B. 4GU : 9 Q. B. 1). 
612 ; 46 L. t. 420 ; 46 J. P. 344. But see neuit 
..ease," 

Bj s, 5 of the Elementary Education Act, 
1S76, a ]>ersons]iall not take into his employment 
any child (1) who is under the age of ten years, 
or (2) who, being of the age of ten years nr 
upwards, has not obtained the certificate of pro- 
ficiency, or of due attendance at school, pre- 
scribed by the act, unless such child, being of 
the age of ten years and upwards, is employed 
an<l attending school under the Factory Acts, or 
any bj'-law made under the Elementary Educa- 
tion Act, 1870. By s. II, if the parent of any 
child above the age of five years, “ who is 
nnder this act prohibited from being talcen into 
full-time employment,” habitimlly, and with- 
'ont I’casonable excuse, neglects to provide 
efficient elementary instruction for such child, 
an order that the child attend one of the pro- 
scribed schools ma}^ be obtained by the local 
authority of the district before a court of sum- 
mary jurisdiction. By s. 48, “ a child in this 
act moans a child between the ages of five and 
fourteen years.” An attendance order was ap- 
plied for "under s. 11, in respect of two children 
aged nine and thirteen years respectively. Neither 
of the children were 'in any employment, nor 
atten.ding any school, nor had either of them 
obtained any certificate under s. 5 ; — Held, that 
the words of s. 11 “any child who is nnder this 
act prohibited from being taken into full-time 
employment” applied to any child prohibited 
from being taken into employment by s, o, and 
therefore that an attendance order could be made 
in respect of each child, Saunders v. Cranford 
(9 Q. B, D. 612) not followed. Whiyanl v. 
Tooqood, 62 L. J., M. 0. 25 ; 10 Q. B. D. 218 ; 48 ' 
L. ih 229 ; 31 W. R. 271 ; 47 J. P. 825. , 

Enforcement against Mother on Father’s 

Death.] — An attendance order made on the 
father of a child under s. 1 1 of the Elementary 
Education Act, 1876, cannot, on the death of the 
father, be enf<n'ced against the mother under 
s. 12, Eancs v. Rairhnrst, 51 L. J,, M. 0. 139 ; 
47 J. ?. 53. 

— Jurisdiction of Justices — Union extending 
into several Counties,] — The effect of s. 34 of the 


Elementary Education Act, 1876 (39 k; 40 Viet, 
c. 79)4 'wffiich incorporates for certai]i purposes 
all enactments relating to guardians and thcar 
officers, is to enable proceedings, before justices 
for non-compliance with attendance ordci's and 
for breach of by-laws under the Elemehitary 
Education Acts, in cases where the paients pro- 
ceeded against reside in a union extending into 
different counties, to be taken before tlie justices 
of either county. Reg. v. Eaton, 51 L. J., M. C. 
31 ; 8 Q. B. D. 158 : 46 L. T. 663 ; 30 W. K, 335 j 
46 J. P. 231. 

Complaint to Justices — Jurisdiction — 

School willing to Receive.] — In tlie absence of 
selection by a parent, it is the duty of a local 
authority to name some public elemeiJtary scheol 
willing to receive a child in res[K*ct of whom an 
attendance order is sought from justices under 
I the provisions of section 11 of the Elementaiy 
' Education Act, 1876. Thom p.sou v. Hose, 61 
i L- J., M. 0. 26 ; 65 L, T. 851 ; 40 W. B. 135 ; 
.56J. P. 438. 

I — - “ Reasonable Excuse ” for Non-com- 
pliance therewith.] — By s. 12 of the Elementary 
Education Act, 1376, where an “attendance 
order ” (made under s. 11) is not com]>licd with 
without any “reasonable excuse” wit! i in the 
Act, a court of summary jurisdiction may order 

I the child to be sent to an industrial school : — 

' Held, that the reasonable excuse refen’ed to 

must be one of those described in s, 1 1 — namely 
(i) that there is not within two miles from the 
residence of such child any p)ubiic elementary 
scliool which the child can attend; or (^^) lhat 
the absence of the child from school has been 
caused by sickness or any unavoidable cause. 
Ilewctt V. Thompson^ 58 L. J., jM. C. 60 ; 60L.T. 
268; .53 J. P. 103. 

The parent of a child on whom an attendance 
order has been served under s. II gave as an 
excuse that he had used every endeavour, short 
of taking the child to the school, to ensure its 
regular attendance, but that the child had 
played truant against his wish : — Held, that the 
failure to comply with the attendance order wuis 
without any ‘’reasonable excuse” -within the 
Act, and that the magistrate had therefore 
jurisdiction to order the child to be sent to an 
industrial school. Ib. 

By-law — Penalty and Costs — Amount.] — 
By s. 74 of the Elementary Education Act, 1870 
(33 & 34 Viet. e. 75), “no penalty imposed for 
the bi’each of any by-law shall exceed such 
amount as, with the costs, will amount to os. for 
each offence ” : — Held, that this does not include 
the cost of a distress to enforce p)ayment under 

II & 12 Viet. c. 43, s. 19. Cook v. Rhoditit, 46> 
L. T. 383 ; 47 J. P. 265. 

Proof of Conviction for Non-Compliance with 
Attendance Order.]— An order of a court of 
summary ' jurisdiction under the Elementary 
Education Act, 1876, imposing a penalty on the 
parent of a child for non-compliance with a 
previous order for the attendance of the child at 
school, may be proved in subsequent proceed- 
ings by the minute-books of the court containing 
an entry of the order ; and it is unnecessary to 
produce a copy of the order signed by the clerk 
of the peace" or other officer of the sessions. 
London School Board v. MaT'oeg^ 48 L. J., M, C. 
ISO ; 4 Q. B. D, 451 ; 27 W. R, 786. 
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e. Masters. 

Autliority to Piinisli—Offeiice Coinmitted of£ 

School Premises. ]~~Thc authority of the masior 
of a board school to punish pupils attending the 
school is not limited to acts of misconduct com- 
mitted by them on the school premises / - 
V Booth L. J.> M. 0. S7 ; [1893] 1 Q.b. -Iho ; 

5’e. 2m) 68 L. T. 349 ; 41 W. R. 391 ; 17 Cox, | apr 
C. 0, 611 ; 57 J. P. 375. 

Caning Child ■— Conviction for Assault.]- 

A magistrate, being of opinion _ . - 

the hand was attended by risk of serious in^uij 

convicted a schoolmaster of an assault tor giving . 

a pupil four strokes, though the boy deserved the attend: 

coiwal punishment, and the caning was inflicted ,, precept ^ 

unobiectionably and did not cause injury contribution _ot the shai 
Held', that the magistrate’s reasons were in- 
sufficient, and the conviction must be quashed. 

Gardner v, Bygmve, 58 J, P. 743. 

School Hours — Home Lessons — Unlawful 
Detention of Scholar.]— The Elementary Educa- 
tion Acts, 1870 and 1876, do not authorise the 
setting of lessons to be pi-epared at^home^^hy 
children attemling a bo:xrd scliooL 
tion at school after school hours of 
not doing home lessons is thereloi 
and renders the master who detail 
liable to be convicted for an assault. 

.TaJinnon.. 58 L. J., M. C. 182 


ingthe the neighbouring parish o 
—V was a school board, and the children f M- b- 
Clear,/ were in the habit of attending 

' in C. In 1877 the guardians ot 

) 0 iiited, under the authority ot 39 A40 1.ict 
0 70. s. 7, a school attemlance committee for 
certain iiarishes of the uuiou, including U h., 
and the school attendance conimittee apponited 
that caning on school attendance otlicers for the said 

In 1 8 80 the school attendance committee iiicui i ed 
‘S certain expenses in connection with enforcing 
" ocitain at school, and issued 

t to the ovei'seers of C. 8., requiring 
re of the parish in siich 
The ovei’seers refused to pay the said 
ion on the ground that the parish ot 
under the iurisdiction and control or 
a of C., and not under that of The school 
cc committee. The giiardians then 
....... .md the overseers of C. S. before two 

iusticesllir the county of C., ^^ho tejok the saTO|i 

view as the overseens, and dismissed the smnmons. 

The guardians of the P. union apiiealed Held, 
on appeal, that the justices were wrong, and 
that, notwithstanding that C. S. tvas a con- 
tributory district to 0., not a parish 

under %inv other local authority,' witlnn the 
“ ; meaning of' the Education Act. ly 6- and so was 


P. imioxi, whose order lor urn 
ooutvibution wa.s right and proper. /Wtf- v. 
Pc^itrit/i Union v. CaMe 
SI L. J., M. C. U-t ; it h. T. 21 ; 4/ 

J. 1’. ffi). 

Objections to.] — The overseers of a pansb 
refused to obey a precept, of tne 

lent ary Education Act. 18 <0, ». o4, 
t the deflciency arose hi ancl 
g school accommodation for 
the district of the board, 
.v.,:. 7 , extra expense.' had 
mt of such children 

showed no improper use 

of. the funds ancl was bad. Shelley Srhool Board 
" rerseerfii^ 22 W. R. 154. 

t will grant a rule nisi 
overseei’s of a paj’ish, 
school board, to pay 
1, or to levy rates 
--- them. Ord. Lll. of 
the Kule7of the Supreme Court, 1S88, iloes not 
aiuilY to applications for writs ot inaudamits, 
iiUsmuch 1 by Orel. LII. r. 5 , the practnie m 
use before the making of the rules of '”7 
regard to such applioatkm is preserved. 
thorue School Jioand v. UnUhorjoe Oteisioit-, 
47 J. P. 727. 


under the Eleir 
on the ground that 
about the providirq. 
children not resident in 
without alleging that any 
been incurred on accou..w 
Held, that the ^return 

V. Shelley 0 

Mandamus.]-— The conr 
for a mandamus to the 
within the district of a 
prcce])ts 'Issued by such bo.ird, 
for the purpose of paying 


oard, G. Tistpusteial Schools. 

warranto will not apparently under Pourteen Charged 

5 , schobl board, as he Darcenv— Charge Dismissed.]-— Wlrere a 

leasure ot the board. ^ j^ppareiitly under the age of fourteen years 
•* is brought before justices upon a charge of iar- 

■ • ceny and the charge is dismissed, but evidence 

^ that the child frequents the company ot_ 

Eelbih ' Attendance reputed thieves, the justices jn^sdictum 

Committee order him to be sent to an .industnal scoool, 
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under s. 14 of the act, withont his being brought the poor. Sheppards . Bradford Chnrelmimlem^ 
again before them by summons or otherwise upon 10 C. B. (N.s.) BOO ; 33 L, J-, M. 0. IS2 ; 10 Jur. 
a substantive charge under that section. Re(f. (N.s,) 799 ; 10 Jj. T. 421 ; 12 W. H. S07, 

V. 65 L. J.. M. 0. 26 ; [1S96] 1 Q. B. 

•64 ; 73 L* T. 412 ; 44 W. R. 128 ; 18 Cox, C. C. Expense of Providing requisite Clothing for 

205 ; 60 J. P. 199. Prisoner.] — By the Prisons Act, 1S77, the 

“ prison authority,” constituted under the Prisons 
Child living in House resided in by Prosti- Act, 1S()5, s. 5, is relieved from the obligation of 

tutes.J — A child under fourteen who lives with defraying the expense of clothing requisite for 

and ujider the guiirdianshi]) of her mother in “a the admission of a .yonthful offender to a re- 
house resided in b}' prostitutes,” may be ordered formatory school under the Reformatory fSehools 
to be sent to an industrial school iiuder 29 & 39 Act, 1867, ss. 14. 23 : for cx})eHSCs" of that 
Yict. c 118. s. 14, although there is no evidence description fall within the definition of “ main- 
of any act of prostitution on the part of the tenaiice of a prisoner ” contained in the Prisons 
mother. TIls-cocBs v. Jrrmonmi or Jeriuomon, Act, 1877, s, 57, and jinist be defrayed out of 
In re, 52 L. J.. M. G. 42 ; 10 Q. B. 13. 360 ; 48 moneys provided by parliament, under s. 4. 
L. T. 225 : 31 W. E. 656 ; 47 J. P. 183. Prison Ckrmrnmdt mens' v. Liverpool Corporation^ 

49 L. J., Q. B. 431 ; 5 Q. B. D. 332 ; 42 L. T. 
Eight of Private Person to apply.]— 838 ; 29 W. R. 6 ; 44 J. P. 616— C. A. 


Eight of Private Person to apply.] — 

Where a child apparently under the age of 
fourteen is living in a house resided in by a pro- 
stitute, a private person, as w^eli as the local 
authority, has a right to appi}^ to justices for the 
removal of the ch ild to an industrial school, and it 
need not be proved that application has been made 
to the local authority requesting them to apply, 
and that they have declined to take proceedings. 
WalUr V. Lreeton, 10 R. 404 ; 70 L. T. 690 ; 58 
J. P. 574. 


Summons against Child.] — The Industrial Banker — Company. 

Schools Act, 18S6, s. li, provides that there shall g_ 2 ;, repcul Leftm Patent— 
be a power to any person to bring before two ,, <7 . 4. iw ? 

Justices or a magistrate, any child, apparently ri'^’^iCTiCF fp lETiESh 

under the age of fourteen years, that comes 

within certain descri^ttions therein set out, to 7. Cnantje of Parties by Beat. 
which the Industrial Schools Act Amendment Bauhrvptey. — See 

Act, 1880, s. 1, adds the following descriptions, (Parties). 

namely, that is lodging, living or residing with 

common or reputed prostitutes, or in a house Generally. 

resided in or frequented for the purpose of prosti- 
tution ; that frequents the company of prosti- Whether a New Action.] — ^A sc 
tutes.” The court is alwa3's desirous of doing held to be in many cases an action, 
all that can be done to carry out the beneficent Kvetchman^ 2 Term Rep. 46. 
object of these acts, and will require justices to A sci. fa. to revive is not a new 


SCIRE FACIAS. 

1. Generally 

2. At siidt of the Croion, 651. 

3. Praetiee, 652. 

4. Against 3Iemhers of Companies. — See 

Banker— Company. 

5. To repeal Letters Patent — See PATENT. 

6. Abatement of Actions by Death — See 

pRxACTiCE (Parties). 

7. Chany e of Parties by Death. Marriage.^ 

or Banlirirptey. — See PRACTICE 
(Parties). 


Whether a New Action. ]- 


A scire facias is 
ition. Winter v. 


A sci. fa. to revive is not a new action, but a 


whom complaint has been made to issue a continuation of the old one ; and therefore, 
summons against the child. If the child does where the attorney of a testator had, before his 
not appear, then a \vaiTant may be issued to death, agreed not to bring a writ of error in the 
bring her before the justices. Hamjjshire JJ.^ old action : — Held, that his executors after Ms 
III re^ 62 J. P. 311. death could not do so. Wright v. 1 Term. 

The poM'^er given under 29 h 30 Viet. c. 118, s. Rep. 388. 


14, and 43 & 44 Viet. c. 15, s. 1, to any person to 
bring before justices a child residing with prosti- 


A scire facias ou a judgment is not a mere con- 
tinuation of a former suit, but creates a new 


tutes includes the bringing of the child by way right. Farrell v. Gleeson, 11 Cl. & F. 702. 
of legal process : hence a summons may be sensed To a scire facias, issued in 1837, by the execu- 

on the child, and process to arrest in the usual tors of a conusee of a judgment recovered in Ire- 
way may follow as provided by the Summary land, in 1810, against the heirs and terre-tenants 
Jurisdiction Acts. Pt-eq. v. Moore, 52 J. P. 375. of the conusor, one of the terre-tenants pleaded 

the 3 & 4 Will. 4, c, 27, s. 40 ; to which the 
Liability to Poor Bate.] — See Rates, executors replied a judgment of revivor, re- 

covered by themselves within twenty years 

7 Reform ATORV before the issuing of scire facias Held, "first, 

7. RETOBMAIORY bCHOOLS. ^ sufficient answer to theclaim 

Absconding from.]— Where a lad was found stated in the writ. Farran, v. Beresford^ 10 
guilty of absconding fi’om a reformatory school, 01, &; F. 319. 

and sentenced to be imprisoned for that offence Held, secondly, that the replication was a de- • 
under 17 A: 18 Viet. c. 86, s. 4 : — Held, that the parture from the writ, and, therefore, bad on 
justices had no authority to add to such sentence general demurrer, Ih. 

of imprisonment an order that after the expira- Held, thirdly, that a new right accrued to the 
tion thereof he should be again detained within executors by the judgment of revivor recovered 
the reformatory school. Mobson v. Anderson, b by themselves. J5. 

L. T. 789. Where a judgment was obtained in 1831, and 

the defendant went abroad, and remained there 
Eating.] — A reformatory, established under until 1842, and the plaintiff then sued out a scire 
)l 7 & 18 Viet. c. 86, is not ratable to the relief of facias to revive the judgment, and on such scire 
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facias upon an affidavit of the presumed intention 
of the defendant to quit England, procured a 
capias, by order of a judge, and the defendant 
was arrested, the court ordered the defendant to 
be (lischargcfl out of custody ; for, if proceedings 
by scire facin.s are merely a continuance of the 
original action , and do not constitute a new action, 
the power to arrest is taken away by the 1 & 2 Yict. 
IK), S.5 ; and if they are to be viewed as the com- 
mencement of a fresh action, no capias can be 
granted, as ss. 2 and 8 of 1 2 Yict. c. 110 refer 

only to actions wherein the defendant was liable 
to arrest at the time of the passing of that act. 

V. Pidmn'Ai Man. tV: G. 697: 6 Scott (N.E.) 
603 ; 1 I). & L. IS ; 12 L. J., C. l\ 247) ; 7 Jur. 972. 

A scire facias is not in nature of a new action, 
but a continuation of the old one only. 3Iorrlce 
V. rnmlmh 3 P. Wins. 148. Bee S, a, 2 Eq. Abr. 
528. 

Prerogative Judicial Writ.] — The writ of 
scire facias to repeal or revoke grants or charters 
of the crown is a prerogative judicial writ, 
which, according to all the authorities, must be 
founded, upon a record. Bet/, v. 35 

L. J., P. C. 23 : L. K. 1 P. C. SI ; 12 Jur. (if.S.) 
195 ; 1 4 L. T. 808 ; 14 Yh R. 441. 

Granting a Judicial Act.] — The duty of the 
court of exchequer, under 11 Geo. 4 and 1 ^YiIl. 4, 
c. 73, 8. 2, was not merely ailmiriistrative, hut 
judicial ; and therefore, upon an application for 
a writ of sci. fa. against the sureties of a news- 
pmper projirietor to recover the amount of 
damages, for which judgment had been given 
against the latter in an action for libel in another 
court, the court would inquire whether^ under 
the circumstances of the case, the plaintiff was 
entitled to have execution against the defendant 
upon such judgment. v. Yovng, 9 Jur. 

(N.s.) 726 ; 8 L. T. 672 : 11 Yb R. 1079. 

2. AT THE Suit of the Chowh. 

Plea.] — To a scire facias on bond to the crown 
for excise duties, a plea of payment after the 
day, but before writ issued, and acceptance of 
the crown in satisfaction, was held insufficient. 
Hex V. 1 Price, 23, 

Practice.] — For the mode of proceeding in 
scire facias on a forfeited recognisance, mQ Hem 
V. mUin, 2 Car. & P. 10. 

Validity.] — ^A scire facias against two, ‘‘ that 
they severally be and appear to show cause,” 
&c., on a bond to the crovtii executed by three, 
is bad. }le4Jt> v. Chapman^ 3 Anst. 811. 

A scire facias against two on a joint and 
several recognisance of four to the crown, 
without, averring the others to be dead, is bad, 
and may he taken advantage of without a plea 
in abatement, and is not cured by pleading over. 
M&x V. T€%nrj^ 2 Anst. 448. 

When it hies.] — ^A scire facias will lie to re- 
peal the grant of a franchise where the owner has 
neglected his duty. Petei^ v. Kendal^ 6 B. & 0. 
703 ; 5 L. J. (o.s.) K. B. 282 ; 30 B. 504. 

A charter of incorporation was granted by the 
crown to certain persons to form- a company, for 
' the purpose of purchasing and making*' a profit 
. of lands and of working mines in an island. It 
' directed that 
of the company, 
twelve' months, and 


the same i)eriod ; and that the company should 
not begin business until it should have been 
certified to the Board of Trade, by three directors, 
that the required ca])ital had been subscribed, 
and the 50,000^. jiaid up. There were other 
directions respecting the in’cpariiig, executing 
and de})Ositing a deed of settlement. Then fol- 
lowed a proviso to t]ie effect, that if the company 
should fail to enter into, execute and deposit the 
deed of settlement within the time ]'>roscribed, 
or “shall not comi)ly with any other the direc- 
tions and conditions in our said Icttersqjatent. 
contained, it shall be lawful for us, our heirs or 
successors, to revoke and make void our said 
royal charter, and every clause, matter and thing 
tliereiu contained, either absolutely or under 
such terms and conditions as we or they shall 
think lit.” A second ju’oviso empowered the 
crown, at any time after the expiration of 
twenty-one years, to revoke and make void the 
charter, or add modifications or conditions. The 
charter concluded with a statement, that it was 
granted on the ex])ress condition that the com- 
pany should conform to the directions of a 
secretary of state, with regard to their intercourse 
and dealings with foreign powers. The company 
comiiieiiced business without having o0,000Z. of 
their capital paid ; but thrc;c of the directors had 
knowingly sent in a certificate to the Board of 
Trade, falsely stating that it had been paid up : 
— Held, by some of the judges, that the sending 
in the false certificate was a breach of a con- 
dition of the charter ; others, that, though 
not a breach of a condition, it was a misuser 
and an abuse of their franchise by the company ; 
but that, on either view, the sending the certi- 
ficate and commencing business without the pre- 
scribetl capital, rendered the charter liable to 
forfeiture. Eadeni. Arrlnpclaqo Co. v. Rrg.. 2 
El. & Bl. 857 ; 2 0. L. R. 145 : 23 L. J., Q. B.' S‘2 : 
18 Jur. 481 ; 2 W. R. 77--.Ex. Gh. 

Held, by all (excepting Parke, B.), that the 
first proviso did not limit the ])ower of repealing 
the charter by scire facias, but was intended 
(though ])Ossibly without effect) to give the 
crown an additional power of revocation ; con- 
sequently that a party might, on the fiat of the 
attorney-general, proceed by scire facias to re- 
peal the charter without having previously ob- 
tained a revocation of it by the crown under the 
great seal or sign mamiai. Ih. 

Parke, B., was, however, of opinion, that the 
non-payment of the capital and the giving the 
false certificate wci’e breaches of the directions 
and conditions in the charter ; that, by the pro- 
viso, it becjime necessary for a party seeking to 
avoid the charter for such broaches, to obiain 
first a revocation in writing under the great seal 
or sign manual, and that it was lawful for the 
crown to annex such a condition to the charter. 
Xh. 

3. Practice. 

Validity of Judgment not Impeachable,] — 
"Upon a motion to revive a judgment by scire 
facias, the validity of the judgment cannot he 
impeached for the purpose of opposing that 
motion, but a separate application must be made 
to set aside the judgment. Xliomm v, 

3 D, P. 0. 655. 

Xapse of Time.] — A scire facias .might issue to 
revive a judgment, although more tloaoi twen.ty 
years had elapsed since it was signed, If pay- 
ments within that time' had been made on ac- 
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count, v. Wdolf, H D. ^ L. 565 ; 1 

B. C. Jley. 61K 

An affidavit in support of a rule for a writ of 
revivor to revi\'e a iudgmcnt more than twenty 
years old did not state that aipy part of the 
principal or interest had been paid within 
twenty years, (tr that there iiad been an acknow- 
ledgment in writing within the same period : — 
Held, iiisufficierit. ’i/. Ilirhardstm^ 2 

Jur. (K.S.) 716 : d "Wh 11. 617. 

An apiplicatioii for a sci. fa., upon a judgment 
ten years o]<L will not be granted upon an affi- 
davit of the plaintiffs attoruoy, which merely 
stated that tlie <lebt and costs were still unpaid ; 
it must also have rshown that he was the attorney" 
when the judgment was obtaijied. ur there must 
have bee3i an additional affidavit of the attorney 
then employed, or of the plaintiff himself. Xnr- 
folli {Buke) V. tSjxoiacr or Lnlrcder, 1 1). 1\ C. 
746 ; 1 M/6c W. 204 : 1 Tyr. .k U. 246 ; 5 L. J.. 
^Ix., 90.. 

Death of Public Officer.]— A public officer of 
a banking company, who was plaintiff, died 
after the issuing of a ca. sa., ]>ut before its 
execution : — Held, that it was not necessary to 
bring a scire facias, and that the defendant was 
therefore not entitled to be discharged, on the 
ground that the action had abated. Todd v. 
Wri^/ht, 16 L. J., Q. B. 311 ; 11 Jur. 471. 

T., suing as prddic officer, died after issue 
joined. The nisi priiis record was juade up from 
the plea roll as though he was alive ; the venire 
was awarded as between T. and the defendants, 
and no entiu" was made on the plea roll of the 
death of T., or of the appointment of B. as the 
new public officer. After the nisi priiis was 
passed so made igj, a memorandum was entered 
on it of the deatli of T., and of the appointment 
of B., not by way of suggestion, nor followed by 
confession by the defendants, or a “nieiit de 
dire.” The cause was then entered for trial in 
the name of B. as plaintiff, and was tried by the 
jury returned to the venire awarded between T. 
and the defendants. On the evening of the 
commissi on -day, notice was given lo the defen- 
dants of the death of T., and that such entry 
would be made and the cause tried. The defen- 
dants appeared under protest, and the plaintiff 
had a verdict Held, that the entry on the nisi 
prius record was irregular, and did not authorise 
the trial of tiie cause in the name of B. Barme- 
loall V. Sutherland. 9 C. B. 380 ; 1 L. M. &: P. 
159 : 19 L. J., 0. P.'290 ; 14 Jur. 720. 

Identity Denied.] — On a summons for leave 
to enter a suggestion on a judgment recovered 
foirrteen years before, the defendant totaUy 
denying his identity, and the transaction out of 
which the cause of action arose, the judge first 
allowed time to answer the affidavits, and ulti- 
mately declined to make an order, and left the 
plaintiff to his reniedv by action. ^Yahey v. 
WensUy, 1 P. & F. 415." 

When the identity of the defendant is denied, 
upon a summons to revive a judgment, the 
plaintiff’s remedy is by an action on the judg- 
ment, and the pinper course for the defendant is 
to deny the averment of identity. Ib, 

Breach of Faith.] — Notwithstanding the 1 & 

2 Yict. c. 110, s. 18, it is no answer to a scire 
facias u})On a judgment for 94^. 126\-, that, after 
the obtaining of the verdict, and before the giving 
of the judgment for that sum, it was, by a rule 
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of court, ordered that the ^-erdict should be re- 
duced to bs*., and that the defendant should pay 
to the plaintiff’s attorney the costs of the action, 
and that the scire facias was sued out, after the 
making of the rule, fraudulently, and in breach 
of good faith. Farmer v. 2lottram., 6 Man. H. 
684 ; 7 Scott (.N.E.) 408 ; 1 D. L. 781 ; 13 
L. J., C. P. 10 ; 7 Jur. 994. 

To Kecover Costs.] — The jdaintiffs recover(?d 
a verrlict on two bills of exchange for 68h 6.s*. for 
damages and costs. After a fiat in bankruptcy 
issued against the defendant, they signed judg- 
ment. Afterwards, they proved under the fiat 
for the amount of the bills of exchange, the com- 
missioners refusing to allow them to prove for 
the costs. The baiikru[)t never obtained his 
certificate, nor was any dividend paid under the 
banlsruptcy. The plaintiffs subsequently sued 
out a scire facias to revive the judgment, solely 
with a view of recovering the costs. The court 
granted a imlc to stay proceedings on the scire 
facias. Woodicard v. Meredith, 2 I>. iS: L. 136 ; 
13 L. J., Q. B. 322. 

Waiver of Irregularity.] — Where a sci. fa. had 
been issued irregularly, to which an appearance 
was entered ; and the plaintiff having delivered 
a declaration, to which a was filed pending 
a motion to set aside tlie writ : — Held, that the 
plea was a waiver of the irregularity. S Ionian 
V. Gregory, 1 D. & E. 181, 

Nonsuit.] — 111 scire facias the jdainriff may be 
nonsuited. O' Mealey v. Wihon, 1 Camp. 484 ; 
10 E. E. 732. 

Staying Proceedings.] — The court will stay 
proceed ing.s in sci. fa. on a judgment on a war- 
rant of attorney, on a suggestion that matters 
occurred before the signing of the judgment, 
from which it would ap])ear that nothing uns 
due to the plaintiff, and will refer the case to the 
master to rejiort. Greendade v. Yanghxin^ 8 D. 
P. C. 687. 

Costs.] — The 8 & 9 Will. 3, c. 11, s. 3, did not 
extend to a scire facias to repeal a patent prose- 
cuted in the name of the king. Bsio v. MildH, 7 
Term Eep. 367. 

In scire facias against the conusor of a recog- 
nisance bo the crown, no costs are recoverable by 
the defendant, though he succeeds on demurrer 
and in error. Bex v. Blmjham, 1 Tyr. 2G2 ; 1 C. 

& J. 379 ; 1 H. F. G. 280. ‘ 

An order, under the modern practice, allowing 
an executor to continue the proceedings in an 
action instituted by his testator, which order has 
been obtained by him after a judgment in favour 
of his tevStator, and after notice of an appeal 
against that judgment, is equivalent to the old 
order for revival, and subjects him to the same 
liabilities. He becomes in effect a substantive 
party to the suit, and is personally liable for costs, 
Boynton v. Boynton,^ 4 App. Gas, 733 ; 41 L. T. 
450 ; 27 W. B. 82,5--H, L. 

Pleadings.] — ^A defendant cannot plead any 
matter in bar to ‘ a seixe facias on a judgment 
which he might have pleaded to the original 
action. Bmjlidv. Hayward^ 5 N. & M. 618 : 4 
A. & B, 256 : 1 H. & W. 609 ; 5 L. J., K. B. 52. 

S, P., Coohe V, Oowp. 728. 

To a writ of revivor the defendant pleaded, on 
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equitable groiinds, payment of a small sum by a 
tlurd person at the defendant’s request, in accord 
and satisfaction of the entire sum due on the 
judgment : — Held, a good equitable plea. Law- 
derw Ppiftiui, li\ K. 11 0. L. 41. 

To a declaration in scire facias against a 
shareholder of a company, on a judgment re- 
covered against the secretary of the company, a 
plea, that no memorial of the names, residences 
and descriptions of the directors and secretary 
had ever been inrolled in chancery, as required 
by act of parliament, is bad, as containing 
matter which might have been pleaded to the 
original action. Bradley v. UrqnkaH, 2 D. 
(£s.) 1042 ; 11 M. & W. 456 ; 12 L. J., Ex. 459. 
S. P., Bradley v. Eyre, 11 M. & W. 432; 12 
L. J., Ex. 450 ; Plillliimm .v. Egremont {Earl), 
d Q. il. 587 ; 14 L. J., Q. B. 25. 

It was no ground for setting aside a scire 
facias as irregular, that there had been no return 
to an alias h*' fa. issued on the same judgment, 
flit hough something had been done under that 
wu’it, because this might be the subject of a plea 
to the scire facias. Jlohnc,^ v. Keivlands, D. & M. 
642: 5 Q. B. 634; 13 L. J., Q. B. 339 ; 8 Jur. 
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1. Ow7ierslii'p of , and Mlyliis on, flic- 

656. 

2. Sea WaMs and Ba7iliSyM&d>. 

3. Wreeh, QTd,--A7ul see Shipping. 

4. Fisher y.---^8eeEisU AND Fishery 


1. Ownership op, and Eights on, Sea 
Shore. 

Foreshore — Prima facie Title in the Crown.] — 
The foreshore between high and low \vater maih 
prima facie belongs to the crown ; tlie burden of 
proving the contrary is on the claimant. Att.- 
Gen, V. Bieha/rds, Anst. 603 ; 3 B. E. 63. 


Ownership of-— Several Fishery— Presump- 
tion.] — Prima facie the crown is entitled to eveiy 
part of the foreshore of the sea between high and 
low watermark ; but proof of the ownership of a 
several fishery over part of the foreshore raises a 
presumption against the crown that the freehold 
of the soil of that part of the foreshore is in the 
owner of the several fishery. Att,- Gen. v, Enier- 
S071, 61 L. J., Q. B. 79 ; [1891] A. C. 649 ; 65 
L. T. 564 ; 55 J. P. 709— H. L. (E.) 


It was no answer that a fi. fa. issued under 
the same judgment, within a year after the judg- 
ment, unless h appeared that the debt was satis- 
fied by the levy which took place under such 
writ, Ib. 

If the oi’iginal judgment w'as obtained collu- 
sively or fraudulently, such fraud and collusion 
may* be pleaded in bar to a scire facias, or a 
motion may be made to set aside the proceedings 
as fraudulent. Dodgson v. Scott, 2 Ex. 457 ; 6 
U & L. 27 ; 17 L. J., Ex. 821. S. P., PliUlijiSon 
V. Egremont (E(n‘l), 6 Q. B. 587 ; 14 L. J., Q. B. 
25. ' 

It is not a good plea, either in abatement or 
in bar to a declaration in scire facias, that a writ 
of error has been sued out before the return of 
the scire facias and is still depending. Snoobe 
T. JIattoeli, 0 X, & M. 783 ; 5 A. <k E. 239 ; 2 H. 
&W. 188:‘5L. 206. 

To a declaration on a scire facias, suggesting 
the breach of a bond, the defendant pleaded, 
that by a judge’s order it was ordered that the 
plaintiil should be at liberty to sign judgment 
in the action, with costs, and that the proceed- 
ings should be stayed on the costs being paid. , 
Averment, that such costs were paid before the | 
issuing of the scire facias : — Held, had. Tabor \ 
Y. Edwards, 4 C. B. (N.s.) 1 ; 27 L. J., 0. P. 183 ; ' 
4 Jur. (n.s.) 3.39. ! 

■■■■ J.-M.- :■ 


Private Bights of Crown, subject to Public 
Bights.] — The crown maj' grant by letters patent 
to a corporation, a town, and borough, being 
caput portfisas Portsmouth, all the land between 
the high and low water marks ; but this subject 
matter of grant, as being jus privatum in the 
king, must he subject to the jus publicum, or 
public right of the king and peoide to the ease- 
ment of passing and repassing both over the 
water and the land. Att.-Gen. v. Bur ridge, 10 
Price, 350 ; 24 E. E. 705. 

Where a part of the sea coast or sliore, being 
the property of the crown, and giving jus priva- 
tum to the king, is granted to a subject for uses, 
or to be enjoyed so as to be detrimental to the jus 
publicum therein, such grant is void as to such 
parts as are open to such objection, if acted upon 
so as to eflbct a nuisance working injury to 
the public right ; or it is a grant which docs 
not divest the crown, or invest the grantee. 
Att.-Gen. V. Par meter. 10 Price, 378 ; 24 R. E. 
723. 


Grant of Lands to be Beclaimed.] — A grant of 
lands to be recovered from the sea must be in- 
duced into possession within a reasonable time. 
Att.-Gen. v. Pdcliards, 2 Anst. 614 ; 3 E. li. 
682. 


Lands Becovered from the Seas — Claim by the 
Crown.] — Where the crown seeks to recover 
land alleged to have been rcclaiinetl from the 
sea by encroachment or purpresture, if the 
defendant disputes the crown’s title to the soil 
between the present high and low water mark, 
the court will dii*ect issues to try that right 
before inquiring how far, in former times, the 
ancient high-water mark extended inland ; and 
this notwithstanding the hardship it may impose 
upon the defendant, who by admitting the soil to 
be part of the foreshore, will have proved the 
case of the crown, in the event of his failing to 
satisfy a jury that a grant must be presumed. 
Att.-Gen. CJiamherlahie, 4 Kay & J. 292. , 

'■ But if the defendant admits the crown’s title 


See OOMPAKY. 
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to the soil between present high and low water 
mark. then, upon an inquiry what is the 
boundary of the foreshore, the onus would be 
thrown upon the crown of showing that the 
high-water mark in former times extended further 
inland than at pi'escnt. Ih, 


Uvas rendered to the public in respect of which 
the grant of soil was made. Ih. 

Such a claim cannot be supported on the 
ground of its haying been immeinorially made 
and submitted to. Z/a 

Foreshore of the Thames decreed to the crown 
in right of the prerogative. AU.-Gen, v. Phil- 
Encroachment on Sea Shore — Claim by Crown inytt, 2 Anst. 607. 

—Public Eight.] — A proprietor of a feu, de- 1 The owners in. fee of the manor of Whitstable, 
scribed ii! tlie, feu charter as ].)Ounded by tlie sea i in an action for anchorage dues, claimed, in 
shore, enclosed a. portion of the sands, which it i respect of a vessel casting anchor on, a certain 


was proved the inibiic had immeinorially used 
fo]' pury>oses of enjoyment and otherwise : — Pleld, 
that the feuar being a wrongdoer, the officers of 
state on behalf of t he crmvii. iri’es^iective of the 
ciiiestion as to the right of projjerty, were 
entitled to the iutenlict. Smith v. Stair (Pari), 
2 H. L, Gas. SO 7 : 13 Jur. 713. 


anchorage ground situate within the sea below 
low-water mark, adduced evidence that the tolls 
had been taken from time immemorial, that they 
kept buoys, beacons, and lights to mark the 
bounds between the oyster beds and the 
anchorage ground ; that Whitstabie, liefore 
and since the time of legal memory, had been 
mentioned in official documents as a port : a,nd 
Title against the Crown — Scottish Grant — I that in ancient times there Avas a place within 
Evidence of Possession — Seaware — Acts of the manor for the unlading of merchandise: — 
Ownership.] — Lord Adrncate v. Young, 12 App. Held, that the anchorage dues had a legal origin, 
Cas. 54-1 — H. L. (Sc.), post, col. <161, ' | the existence of a port being established. How- 

I ever commodious a place may be for vessels, it 
Eight of Crown under Grant from a Subject.] — ' will not therefore become a port, the establisli- 
Tlie crown held to be entitled to Sutton Pool, | ment of whicli must be by authority of the 
Plymouth. Semble, umler a grant from a sub- I crown ; but eviilence of traffic in, respect of tolls 
ject. Att.-Gen. \\ Ceel eg, Wightw. 208. And ! of merchandise being taken, of a place being 
sec Att.-Gen. v. Plymouth Corj)o ration, Wightw. ; mentioned as a port in early documents, and of 


134 : 12 E, E. 710. 

Limit of Crown’s Eights.] — In the absence of 
all evidence of particuhir usage, the extent of the 
right of the crown to the sea shore landwards is 
prima facie limited by t.he line of the meilium 
high tide betAveen the springs am.l the neaps. 

Ait,-Gni, V. Chambers. 4 De G-. M. k. G. 206 ; 23 
L. J„ Oh. 662 ; 18 Jur.'770 ; 2 W. E. 636. 

Eights of Crown and Public — Arms of the Sea 
and Navigable Elvers.] — The right of the croAvn | of tidal rivers, as far as the tide goes, is in the 
to the soil in arms of the sea and public navigable ‘ 
rivers is subject to the public right of passage, 
and any grantee of the crown must take sub- 
ject to such right. Colchester Co rjm ratio ti v. 

Proohe, 7 Q. B. 339 ; 15 L. J.. Q. B, 59 ; 9 Jiir. 

1060. 


natural condguration faA'ourable to the forma- 
tion of a port, justify an inference of fact that a 
port did exist. Foreman v. Whitstabie {Free 
Fishers). L. E. 4 H, L. 266 ; 21 L. T. 804 ; 18 
W. E. 1046. 

In a royal river the land between high and 
low water marks belongs to the croAvn ludessthe 
grantee of adjacent land can show perception of 
profits thereof. Kisley d. lulUgreto x. Gibbs. 2 
lieb. 294. 

Semble, in the absence of prescription, the soil 


crown, and not in the oAAuier of the adjacent 
manor. BuUtrode v. Hall, 1 Sid. 148. 


What is a Havigable Eiver.]~--xi creak 

or arm of the sea in order to be navigable, in the 
legal sense of the term, must be affected by the 
The public right in this respect includes all j ebb and floAv of oixlinary or mean tides. The 


such rights as, Avith relation to the circumstances 
■of each river, are necessary for the couA^enient 
passage of vessel along the channel. Ib. 

It is therefore no excuse if a vessel, Avhich can- 
not reach her place of destination in a single tide, 
remains aground till the tide serves, although 
by custom or agreement a fine may be payable 
to the lord of the .soil for such grounding. 

The bed of all navigable rivers where the tide 
floAVS and re-floAvs, and of all estuaries or arms of 
the sea, is vested in the crown, but subject to the 
right of navigation Avhicli belongs by law to the 
subjects of the realm, and of which the right to 
anchor .forms a part ; and every grant made by 
the croAAm of the bed or soil of an estuary or a 
navigable river must be subject to such public 
right of navigation. Gmmi y. WnCitstable {Free 
Fishers), 11 H. L, Gas. 192 j 20 C, B. (N.s.) 
1 : 35 L. X, C. P. 29 ; 12 L. T. 150 ; 13 W. E. 
589. 

If a payment is claimed from ships by the 
owner of the soil of an evStiiary or a navigable 
river as an anchorage due, some facts must be 
shoAvn which either prove, or from which it cari 
be inferred, that the soil of such estuary or river 
was originally within the precincts of a port or a 
harbour, or that some service or aid to navigation 


circumstance that it can be traversed by small 
boats does not make navigable a creek AAdiich is 
not so affected. The rights of private OAvners 
over the foreshore extend down to ordinary high- 
Avater mark, and there is no legal right for 
fishermen (apart from exceptional circumstances 
such as stress of weather) to draAV up or leave 
their boats above that line. The expressions 
‘'navigable^’ and ‘‘ebb and flow” considered 
and explained. Ileltester {Earl) v. Itaishlekjh, 
61 L. T. 477 ; 38 W. R. 104. 

Nuisance to Navigation.] — The crown 

has no right to place upon the soil betAA^een high 
and low Avater marks in a tidal navigable river 
an erection wffiich is a nuisance to navigation ; 
nor can it grant any such right to another. Att- 
Geii. V, Johnson, 2 Wils. Oh. 87 ; 18 E. E. 156. 
Hex Y. Lord Grosxenor,2 Stark. 511 ; 20 E. R. 
732. 

Property Passing by Grant.] — Queen Eli^sa- 
beth, by royal letters patent, granted to the 
corporation of Hastings lands in and about 
Hastings, Avhich were liable to forfeiture, as 
being affected by superstitious uses, and had 
been previously concealed, and ^‘all that her 
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parcel of land and her hereditaments called the granted down to low-water mark, ^reio y . 
Stone Beache, ^Yith the appurtenances in Has- JStiron^ Ir. Ik 11 C. L, 198 — Ex. Oh. 
tings aforesaid, in her county of Susses, and ail A grant by the crown of “ all coals under the 
messuages, houses, edifices, and buildings what- commons, waxste grounds, or marshes ’’ of a 
soever, with their appurtenances, in and upon certain manor, held to pass coal lying under the 
the aforesaid parcel of land called the Stone space between high and low water mark on the 
Beache”: — Held, first, that there xvas no pre- shore of such manor, Att.-Geii. v. lla)iinbi\ fi 
sumption from the language of the grant against W. E. 804. 

the extension of the grant to the part of the A grant of “sea-grounds,” “shores,” and 
beach below high-water mark. Ilaistinrj,^ Covpo- “oyster layings” held to pass the sea-slioie. 
ration v. Irall^ infra. Scratton JBvowr^ 4 B, & C. 485 ; (> D. A E. 

Held, secondly, that inasmuch as it appeared 536 ; 28 E. E. 344. 
that the expression “Stone Beach” was now A grant of a fishery does not necessarily in- 
applied to the entire part of the beach covered elude the soil. / 
with shingle, which extended below as well as 

above high-water mark, ami that the inferior Successive Grants by Crown.] — Foreshore was 
boundary, called the “ Stone’s Foot.” was liable granted to different persons in su<x*ession by the 
to vary according to the state of the wind and crown: — Held, that the first grantee was entitled, 
tide, the wlxole present foreshore, whether now Vyuer v. Jforsey Docks, 14 0. B. (N.s.) 733. 
shingle or sand, must, as against a person not Qujere, whether the crown can grant lands 
claiming any title in himself, be presumed to be under the sea, which after the grant become 
included in the grant, and injunction granted derelict ; and as to what words are necessary to- 
accordingly to restrain the deposit of earth on pass such lands. Att.-Gen. v. Farmer, 2 Lev. 
the sand below the Stone's Foot. Ik, 172 ; Sii* Th. Eaymond, 240 ; 2 Mod. 106. 

By an act reciting that a tract of land daily 

overflowed by the sea, and to which the king in Grant of Foreshore — Possessory Title — Evi- 
right of his crown claimed title, might be pro- dence of.] —A possessory title sufficient against 
ductivc if embanked, and that the king had con- a trespasser may be established by persons- 
sented to such embankment, a part of the land, claiming foreshore, without producing evidence 
called Lipson Bay, was granted to a company sufficient to displace the title of the crown, 
for that purpose. On one side of the bay was Hastinys Corporation v. Ivall, L. E. 19 Eq. 558 : 
the northern side of an estate called Lipson 22 IV. E. 724. 

Ground, forming an irregular declivitxq in parts In a suit against a trespasser by persons claim- 
perpendicular, and in parts sloping down to the ing title to foreshore and giving evidence of acts 
sea shore, and overgrown with brushwood and of ownership in support of theii* title, it is not 
old trees. The company in embanking the bay open to the defendant to prove any acts of owner- 
made a drain on this side, in the same direction ship by the crown except such as can be shown 
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bay of K. towarfls the north, is held to be the 
most noted mere and boiiiulary within the terri- 
tory aforesaiii/’ and excepted from the grant all 
weirs and iisiieries in tiio river : — Held, first, 
that the descri|»tion did not necessarily exclude 
from the grant the shore of the bay between high 
and low water mark. Ihrnfndy & 

jmrtp, Ir, E. 1 Eq. 128. 

Heid, secondly, that continuous acts of owner- 
ship by the grantees on the shore of the bay were 
admissible to show tiiat the foreshore constituted 
part of the premises granted. II). 

The pursuer ]:)i-ought an action to establish his 
title as against the defenders and the crown to 
the foreshore of the sea ex adverse land of which 
he was the ] '*roprietor. He claimed under a grant 
of feu made to his ancestor in 1804, which 
dosc]*ibcd tlic property graiited as land bounded 
by the sea, but he did not eiideavour to show 
that the grantor had an express title from the 
crown. He, however, endeavoured to prove his 
title to the foreslioro by prescriptive possession 
following on his own title, and, inter alia, ad- 
ditced evidence to show that his predecessor in ; 
1827 built a retaining wall upon a portion of the 
foreshore ; that he and his predecessors had taken 
stone and sand from the shore ; and that they 
and their tenants had exclusively carted away 
the drift seaware. The crown, on the other 
hand, adduced evidence to show that stones and 
sand were taken froiii the shorts to build a 
harbour, and that the villagers had carried away 
in creels drift seaware Held, that, notwith- 
standing the absence of an express title in the 
superior, the pursuer had given sufficient proof 
that he and his predecessors had been in posses- 
sion of the foreshore in question for the prescrip- 
tive period specified in the Scottish Act of 1617, 
c. 12, and the act of 87 k 38 Viet. c. 94, by virtue 
of their heritable in feoffments, and that he had 
consequently a valid right of property in the 
solum of the foreshore as against the crown. 
IjOfd Advocate v. Young. 12 App. Gas. 544 — 
H. L. (Sc.) 

Taking of wreck, building jetties, bringing 
actions and taking royalties for mussel fishing, 
are evidence of user of right to the soil. Le- 
strange v. Rotoe. 4 F. k F. 1048. 

Evidence of user of foreshore by taking sea- 
weed, &c., held sufficient to establish title to 
foreshore not specifically granted. JDaly v. 
Murray 17 L. E, Ir. 185. 

User held admissible to exjdain ancient grant 
of foreshore. Bonegall {Margnis) v. Templeniore. 

9 Ir. C. L, Eep. 374. 

Taking stones and seaweed by the public held 
not to displace a title to the seashore proved by 
ancient grant explained by user by the grantee. 
JEamUton v. Att.-(ien. for Ireland.^ 5 L. E. Ir. 
555. 

Evidence of acts of ownership on the foreshoi-e 
coupled with a grant from the crown of a manor 
adjoining the sea held to prove that the foreshore 
passed to the grantee of the manor. Aft.-Gen. 
Y, Jones, infra, col 6G3. 

A juiy is at liberty to infer ownei'ship from 
repeated acts of ownership, as evidencing a 
grant from the crown. Wyse v. Leahy Ir. E. 9 
'C. E. 384. ■ 

Seotch Eaw — Evidence of User.] — ^There 
is no presumption in Scotch law that the fore- 
shore passed under a crown grant of the adjoin- 
ing land ; but it may be shown by evidence of 
ns’er and possession that the grant included the 


foreshore. Agmw v. Lord^ Advocate, 11 Ct. of 
Sess. Cas. (3rcL ser.) 309. 

In 1861, the trustees for sale under the will of 
A. (executed in 1854) purported to convey to M. 
the foreshore of a town! and, and in 1865 he 
obtained a verdict against P. K., a tenant rtf 
adjoining lands, for trespassing on the foi’cshore 
and taking seaweed therefrom. In that actioji, 
proof was given of exclusive acts of o\\'ners]np 
over the foreshore by M. and his predecessors in 
title for above sixty years, but thei’c was no 
positive evidence of a grant of it ITom the crown. 
In 1873, T. K. and others, who were also 
adjacent tenants, proceeded to carry ofl: the sea- 
weed in assertion of an alleged })ublic right, 
whereupon M.’s successors in title having filed 
a bill against them })raying that the plain tills 
might be declared entitled to the foreslioro and 
seaweed, and be quieted in the exclusive pr>sses- 
sion and enjoyment thereof, and for tim usual 
injunction : — Held, that upon the facts, the 
plaintiffs were entitled to the relief sought ; 

I and that as the dcfeiidaiits and II K. were 
‘ meinbers of the same local class, asserting an 
adverse public right, the record ami judgment 
in the action of 1865 were properly receivable 
in evidence. Mulholland v. Killen, Ir. E. 9 Eq. 
471. ■ 

A, claimed the sea shore in front of Iiis land, 
upon the gimind of uninteiTupted enjoyment for 
sixty years, evidejice of user being that his cattle 
had been allowed to stray over the invisible line 
of boundary separating his land from the sea- 
shore : — Held, that where property is of a rnxture 
that it cannot be easily protected against intru- 
sion, and if it could it would not Ije wortli the 
trouble of preventing it, mere user is not 
sxrfficient to establish a right. Aft. -Gen. v. 
Olimnhers. A Be G. Ac J. 55 ; 5 Jur, (isr.S.) 745 ; 
7W. E. 464 . 

A grant of wreck from lien. 11., to an abbey 
upon all their lands by the sea, confirmed by 
inspeximus by Hen. VIII., and a subscf.juent 
grant by him of the island of B. and its shores, 
belonging to the late abbey, supported by evi- 
dence, that between forty and fifty years back 
the proprietor of the island of B. raised an 
embankment across a small bay, and had ever 
since asserted an exclusive right to the soil, 
without opposition ; — Held, that although the 
usage of forty years’ duration could not of itself 
establish sixch exclusive right, or destroy the 
rights of the public ; yet, that it was evidence 
fi'om which prior usage to the same effiect might 
be presumed, and which, coupled with the 
general words contained in those grants, served 
to estahlish such right. C/iad v. TUml, 5 
Moore, 185 ; 2 Br. k B, 403 ; 28 E. E. 47 7. 

So, where the lessees of a fishery had ]>ublicly 
landed their nets on the shore at A. for moi'e 
than twenty years, and had frequently re])aired 
the landing-place, although both the fishery and 
landing-place had originally belonged to one 
person, but no evidence was offered in an action 
for the disturbance of the lessor’s rights, to show 
that he or those who owned the shore at A. 
under him knew of the. lessees of the fishery 
landing their nets there : — Held, that it was 
properly left to the jury to presume a grant of 
the right of landing to the lessees by some 
former owner of the shore at A. Gray v. Bond, 

5 Moore, 527 ; 2 Br. k B. 667 ; 23 R. E. 530. 

lords of Manors — Ownership of Foreshore,] — 
The foreshore below high-water mark may be 







a.re beaconed, 


or tbereaboxits, as the same 
marked, and stubbed out ; since the date ot the 
deed, the sea had imperceptibly encroached upon 
the land, and the high and low water maihs had 
varied in the same proportion:—'!:' , 
much of the soil of the 

time lay between high an 
passed to the giuntee und 

V. Uroion^ 6 D. &; I! a36 

B. B. 344. 

Seaweed— Eight to Take.]— A. was owner of an 
estate, of which the estate of N. M. formed part. 

A portion of the land was let on lease to a 
“ tenant, with liberty to take the seaware, along 

‘ ' ther tenants, for manuring the land. 

irt of the estate known as N. M. wnas 
, and the lands were described in the 
c as “the same is presently possessed 
lant.” The conveyance contained no 
,ant of the right to take the seaware, 

contained the words “ together with, all 

■ ■ -Held, that there was no 
rescription, and that the 
words’"“ together with the appurtenances ” did 
'ant not of themselves pass an easement to F. to go 
id collect the seaware adjoining A. s estate to 
his lands. Bah’d v. Fo7‘t‘W)ieyl y'^i* 

L. T. 2 ; 10 W. B. 2. ,y, , , ^ 

cannot establish a claim 

tu oxxo ^.ght of cutting seaweed on 

rocks situate below low-water mark, except by a 

f. :.n the crown, or by such long and 

undisturbed enjoyment of it as to give him a 
title by prescription. Belied v. Pl]mh 1 Knapp, 

r. c. ::3. . . . 

Bv a roval patent (temp>. Jac. 11.), lands speci- 
ficallv described by name, adjoining a sea shore, 
’e"<u'anted, “ and also all and singular lands, 
Ac., to the aforesaid premises, Ac., 
Ac., or with the said premises or an^ 
r parcel thereof used, occupied or enjoyed.” 
“wreck of ! The person in whom the estate of the giantee 
rights of an became vested brought an action for trespass on 
■ j adjacent seashore between high and low- 

I water mark, and for trover and convorsiom of 
I ungathered drifted seaweed thereon, and at the 
trial proved convictions at petty sessions for 
on the locus in quo, and an award in 
favour in a former action by him against an 
alleged trespasser Held, that trover lay by th| 

of The shore for the wrongful taking of 

-Held that this .seaweed cast by the sea upon the sliore between 
' ' ’ that it high and low water mark, though such seaweed 
irv was had been left imgatliercd by the plaintiff. Brew 
V. JIaren, Ir. B. 11 C. L. 198— Ex. Ch, 

Held, secondly, that the convictions and award 
were properly received in evidence. It. 

There is not, at common law, a general right 
the public in entering the sea-shore for the 
nuld purpose of taking seaweed. Howe v. Stotvell, 1 
Alcock A Hapier, 348. S. v. 

the shoi*e by Gen,f^'^ Ireliind^ 5 L. B. Ir. .555. 

Scotch Grant— “Parts Pendicles and Per- 
..”] — In Scotland a grant of lands adjoin- 
“ in the parts pendicles and perti- 
,«*«**« -o'- . i is not mentioned as a 

A , , ; I boundary, passes the sea shore and the right to 

‘ 1, Maealister Cam.^yheU^ loB. B. 

■grounds, oyster A M. Sess. Gas. 490, 

Kiglit to SMngle,]— A surveyo? 'of Wgh-iirays 
by oanaot justify,: -ander.. a ■presoiiptiTO a 

■aS'wiffiVafar, 1 custom to take stones from' the waste, whether; 


parcel of the adjoining manor, and where, by an 
ancient grant of the manor, its limits are not 
sufficienliy defined, acts of ownership are admis- 
sible evidence that such foreshore is parcel ot 
the manor. Waltori-cuni-Trimley Manor, In re, 
Tomlhie, E,tj parte, '2>% L. X, 12 ; 21 W. B. 4/o. 

The sea shore between high and low water 
be parcel of the adjoining manor. 
" " Swamea Corporation Ex. 


: — Held, that ' sO: 
shore as from time to 
low water mark had 
r this deed. Srratton 
4 B. A C. 485 ; 28 


maiTv may 
Bean fort Qlhd'e) v. 

413 . ' ' 

Where, by an ancient grant of the manor, its 
limits are not defined, modern usage is admissible 
to show that such sea shore is parcel of the 

manor. Ih. . ^ ^ . x, ^ 

On a trial of an information of intrusion, tlie 
question being as to the title of the defendant, 
as against the crown, to a portion ot the sea 
shore between high and low water mark, adjacent 
to Cemmaes, in the Isle of Anglesea, he gave in 
ovidence a o-rant by James I. of the manor ot 
Smmaes to“uu auLtorof the pi-eseut lord of express gr 
tho manor and also gave evidence ot acts but it 
of ownership over the sea shore both by himself the appiirtenances 
and the lord of the manor ; and there was r 
evidence of acts of ownership on the part ot 
crown. The judge told the jury that the gr 
of the manor did not pass the sea shore, and he an 
le,ft it to the jury to say whether they were manure ^ 
satisfied bv the evidence of user that the defen- (^.b.) J-o , 

<lant had acquired a title as against the crown : the lord of a manoi 

—Held, a misdirection; and that the proper to the exclusive ii; 
Question was, whether the evidence of user ^ 

coui)ied with 'the grant satisfied the jury that 
the defendant had such title. Att.- Gm.ff 
2 H. A C. 347 ; 33 L. J., Ex. 249 ; ^ L. 1. 6o;>. 

4cts of ownership exercised by a lord of ajP. 0. bU. 
manor upon the sea shore adjoining, between 
hhdi and low wmter mark, such as the exclusive 
taking of sand, stones, and seaweed, may be wer ^ 
called in aid, to show that the shore is parce\ of tenements 
the manor, where an ancient grant under which bebngnig, 
the manor appears to have been held, and which pait oi^ ] 
professes to grant the manor, with 
the sea,” “several fishery /’and other to u.^ ctxx , 
extensive description, does not expressly purport the 
to convey “littus Calmady 

(10. B. 851. ^ „ q , . 

In an action by the lord of a manor for taking 
shell fish and shingle on the foreshore of the trespasses 
manor, between high and low water mark, his j hn 
title being under a royal grant of the manor, 
with anchorage and gr oxmdage, but 
express mention of the shore : J 
grant afforded of itself a presumption 
included the soil of the shore ; and the 3 
directed tliat, upon matters of that natr . 

•would properly be guided by the opinion ot a 
judge. Be Btrmige v. Boioe, 4 F. A F. 1048. 

An earlier grant from the crown to a corpora- _ 
tion of rights of anchorage, groimdage and j m 
ballast over the shore of the locus in quo wc 
not weigh much against positive evidence of the 
exercise of rights of ownership oyer the 
the ancestors of the present lord of the manor, 

•ander the giant of the mano Z.&. 

Evidence of such acts of ownership as licences tinents, ^ 
to take shingle, sand and seaweed, is receivable ing the sea „ 

to sujiport the. presumption of a grant of the, soil nents, although the sea 
of the shore. J6. .7 , ' ■ . ■ ' . 1:" 

'• A lord of a manor, by. lease and release, take seaweed. 



665 


666 


SEA AND SEA SHORE. 


adjoining the sea shore between high and low- 
water mark or otherwise, for the purpose of re- 
pairing the high wars of a parish. Padioieh v. 
Knight, 7 Ex, 8rj4 : 22 L. J., Ex. 108. 

In an action for taking stoties and sand from 
the sen-shore, the defendant pleaded a custom in 
the inhabitants of a township, of which he was a 
member, and also a prescriptive right for the 
inhabitants and overseers of the highways of 
that townsliip, to take such stones and sand for 
the re[)air of the higliwiiys ; — Held, that such a 
custom was bad, being a proht a prendre in , 
alieiic) solo : and that the overseers of the high- 
ways. and tlie inhabitants of a township, not 
being a corjMi) ration, were not capable of taking 
by grant, and therefore could not claim such 
right by prescription. Co/ifftahle v. Kinhohon^ 
14 0. B.‘(n.s.) 23U ; 32 L. J.. 0. P. 240 ; 11 W. R. 
698. 

It is the duty of the crown to protect the 
realm from the inroads of the sea by maintaining 
the natural barriers, or ])y raising artificial bar- 
riers ; and therefore no subject is entitled to 
destroy a natural barrier against the sea. And 
if the destruction, of such natui’al barrier would 
cause an injury to a neighbouring landowner, he 
is entitled to an injunction to restrain it. In an 
action by the owner of a piece of land adjoining 
the foreshore, an injunction was granted to re- 
strain the defendant, the owner of the foreshore, 
from removing shingle therefrom, so as to expose 
the plaintiff’s land to the inroads of the sea ; 
although the shingle was removed for sale in a 
natural and ordiiiaiT user of the land. Att.-Oen. 
V. Tomline, 49 L. f., Cli. 377 ; 14 Cli. I). 58 ; 42 
L. T. 880 : 28 W. R. 870 ; 44 J. P. 617— C. A. 

Eight to Sand.]— A custom for the inhabitant 
landholders of a parish to dig or take, from closes 
adjoining the sea shore, sand which had been 
from time to time drifted from the shore, and 
carried by the wind from the shore into and de- 
])Osited upon such closes, is bad. First, because 
the sand when deposited becomes a part of the 
soil of the closes, and therefore the custom is for 
taking a profit in alieno solo ; and, secondly, for 
uncertainty, it being impossible to distinguish 
between the. original soil of the closes and the 
sand from all time drifted upon it. Blewett y. 
Treqonninf},^ 5 K. & M. 284 ; 3 A. &; E, 554 ; 

1 It W: 431 ; 4 L. J., K. B. 223. 

There can be no custom to take sand from 
foreshore belonging to the crown, or to a subject. 
3laenam(ira v. Iliggiin^, 4 Ir. 0. L. R. 326. 

Eight of Surveyors of Highways to take 
Shingle.] — The plaintiff, by virtue of a grant 
from the”^ crown, made 36 Hen. 8, claimed, as lord 
of the manor o.f 0,. to be entitled to the beach 
or shore of the sea between high and low 
water mark. The defendants, the surveyors 
of highways, took the stones to mend the 
highway of the parish. Upon a bill filed by 
the plaintiff against them, the defendants put 
in their answer, denying the right claimed by 
the plaintiff, and insisting upon their right to 
take the stones by custom, and also by pre- 
scription, and also under the Highways Act, 

5 & 6 Will, 4, c. 50; and upon a motion to 
dissolve the injunction obtained by the plain- 
tiff : — Held, that the rights claimed by the 
plaintiff were legal, and must be decided by an 
action ; that the court must consider which of 
the two x^arties were likely to sustain most 
injury ; that, notwithstanding the want of dis- 


■ tiiict evidence respecting injury, the court, (:o 

■ prevent a possible mischief, woukl grant an 
injunction, and give the plaintiff leave to bring 
an action, but it refused to say that lie must do 
so, Okmes V, Beaky 20 It, Gh. BOo. 

A highway board is not entitled, imder 5 k 6 
Will. 4^ c. 50, ss. 51, 52, to remove shingle for 
the repair of the highways from below high- 
water mark, so as to cause increased danger of 
encroachment by the sea. Pitts v. K'nujiihHdfja 
Highway Board, 25 L, T. 195 ; 19 R, 884. 

A special custom to take shingle from the 
beach above higli-w'atei- mark for the repairing 
of the highways of the ijarish is had as to such 
I'jortioii of the beach as is private ])ro})erty, being 
a custom of a profit a. x)rendre in another man's 
land, Ilj, 

Duchy of Cornwall— Presumption of Grant or 
Statute.] — Priln^T facie, foreshore in. the duchy 
is within the parliamentaiy grant to the Black 
Prince, and therefore inalienable ; but evidence 
of enjoyment by the owner of the adjoining 
manor xnnv justify the presumption of a statute 
(or prior grant from the crown '?) vesting it in 
the landowner. Lopes v. A?idrews, 3 M. k Rv. 
329 ; 5 L. J. (O.S.) K. B. 46. 

Claim hy Prince of Wales — Duchy of Corn- 
wall — Procedure hy Information.]— At/:.- / a. 
(Prince of Wales) v. St. AnLgn, Wi. 2 'ht\v. 
167; 12 R. R. 718, n. 

Shell Pish.] — Semble, the public have a right 
to take shell fish from the foreshore, unless a 
several fishery has been specially granted, but 
(semble) not to take fi.sh shells. Bagot v. Orr, 
2 Bos. & P. 472 ; 5 E. R. 668. 

Grant of Fishery — Soil.] — A grant of a fishery 
in an arm of the sea, coupled with leases thereof 
and of roval fish : — Held, to pass an interest in the 
soil. Em V. EUis, 1 M. & S'. 652. 

Quay below Low Water — Trespass.] — quay 
erected below low- water mark at Yarmouth 
belongs to the crown ; and an intruder on the 
crown may have an action of tresj^ass against a 
stranger. Johnson, v. Barret, Aleyn, 10. 

Erection of Groyns.]— Occupiers of lands ad- 
joining the sea may erect groyns to defend their 
land, although such erections may make it neces- 
sary for neighbours to erect others. Ewe v. 
Paqhain T^ercl Commissioners, 2 Man. &; R-v. 468 : 

S B. &G. 35.3. 

Gradual Encroachments.] — If the sea or an 
arm of the sea, by gradual and imperceptible 
progress, encroaches upon the laTid of a subject, 
the land thereby covered with water belongs to the 
crown. Hull and Selhy Eg., In re, 5 M. k W. 
.327 ; 8 L. J., Ex. 260. 

Alluvion.] — Lands formed by alluvion, that is, 
by graclual" and imx:)erce]otiblo deposit on the 
shore of the sea, belong to the owners of the 
adjoining demesne lands, and not to the kiiig* 
jure coroiiae. Eex v. Tmlorongh (Lord), 2 
Bligh (isr.s.) 147 ; 1 Dow & Clark, 178 ; 5 Bing. 
163 ; 4 D. k B. 790 ; S B. k 0. 91 ; 27 R. R. 202, 

Accretion.] — ^Where there is a gradual accre- 
tion of land, which is the result of artificial 
caixses produced by the lawful use of the land by 
the owner, such accretiofi does not belong to the 
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Tidal PortioE of Eiver Thames — Private 
Owner — Bight to Dredge.] — Graiitcerf from the 
crown of portion.^ of the foreshore of the lower 
Thames are entitled to dredge and raise sand 
and gravel on their own property without pre- 
viously obtaining a licence from the conser- 
vators. Ppctrce V. Bnntfnq, <>5 L. J., M. 0. 131 ; 
[1896] 2 Q. B. 330; 75 'L. T. 184; 60 J. P. 
695. 


crown. Ait.- G-en, v. Cham'bers^ 4 De G-. & J- 55 ; 
5 Jur. (ks.) 745 ; 7 W. B. 404. See 8. (?,, below. 

Where the accretions are of gradual and imper- 
ceptible progress, there is no distinction between 
accretions produced by natural and artificial 


“Bed and Soil.’^] — The expression “ bed and 
soil” ins. 87 of the Thames Conservancy Act, 
1894, does not include foreshore. Ih. 

ParocMality of Shore.] — The portion of land 
on the sea shore between ordinary higli-watcr 
mark and ordinary low-water mark may form 
part of the parish coming down to the shore, 
but there is no primd facie presuin})tiou that it 
does so ; and, in the absence of evidence that it 
does form part of the parish, it must be taken 
not to be part of it. Jleq. v. 8 El. & Bl. 

900 : 27 L. J.. M. C. 100 ; 4 Jur. (it.S.) Ill ; 6 
\y. R. 246. 

The foreshore may form part of a parish ad- 
joining the sea, but there is no primd facie 
i presumption that it does. Il>. 

There is no i)resumption that any part of the 
sea shore is parochial, and it lies on those who 
assert its parochialitj to prove it. Brid(/w^/trr 
Trustees V. Boutle-cKm-L’niaere^ 3G L. J., Q. B. 
41 ; L. E. 2 Q. B. 4 ; 15 L. T. 351 ; 15 W. E. 
169. 

Wl'iere the sea forms the boundary of a parish, 
the stiore between high-water marks of ordinary 
springs and of medium tides is within the parish, 
Beg. V. Gee, 1 El. 6c El 1068. 

Evidence that lands reclaimed out of a river 
had been rated to the poor : — Held to ouriveigh 
evidence of pei-ambuhitions which pat the parish 
boundary at high-water mark. Ijmolch Bock 
Com mUisionecs v. St. PeteCs, 7 B. S. 310. 


rights conterrefi on the trustees by their acts ot 
parliament : but so held without prejudice to 
the question of their liability to subsequent com- 
pensation for damage. Blantgre {Lord') v. Clgde 
JSlu'Ujatioii Trvstci\^, 6 A}>p. Cas. 273 — H. L. (Sc.) 

Bight of Access to Sea — Poreshore.] — On a 
petition of right against the 'government for 
damages done to the petitioner’s tenement by 
the execution of reclamation and other works 
ujion the foreshore in front of it : — Held, that 
the petitioner by virtue of his tenement had the 
same right of access to the sea as a riparian pro- 
pu'ietor has in respect to a tidal river. Att.-Gm. 
{Strait.^ Settlement) v. Wemyss, 57 L. J., P. C. 
62; 13 App. Oas. 192 ; 58 L. T. 358— P. C. 

Bight of Bathing.] — The powers conferred 
upon local commissioners or local boards of 
health under 10 <k; 11 Viet. cc. 34, 89, or under 
any special act, for regulating the mode of bath- 
ing oil the sea shore, and licensing bathing 
machines there, do not warrant the licensees ol: 
such machines in placing them on any part of 
the foreshore which is private property. 3Ia>ce 
v.PUlciw, 15 0. B. (KS.) 600 ; 33 L. J., C. P. 124 ; 
10 Jur, (K.s.) 680 ; 9 h. T. 766 ; 12 W. B. 670. 

The public at large has no common-law right 
to bathe in the sea ; and, as incident thereto, of 
crossing the shore on foot, or with bathing- 
machines for that purpose. BhindeU v. Cat- 
5 B. & Aid. 268 ; U B. B. 353. 

Bight to Beach Boats — Toll — local Act.] — 

Fishermen had immemorially been used to beach 
their boats upon lands near the sea, the owner 
of which had recently obtained . an act authoris- 
ing him to levy 


Tithes of Oysters — Por 

parochial.] — Oyster layings, in res 
tithes had -been paid for sixty ye 
be intra-]>arochial and titheable, 
Bryant, 2 Y. & G. Ex. 61. 

And me Rates and Eating. 


-Jurisdiction — County.] — That 
shore which lies between high 
within and part of the 
_ so that the justices of the 
county have jurisdiction to take cognisance of 
oifences committed thereon, whether the land is 
covered with water or not at the time theotfences 
BmMoton v. Brown, 3 El. & El. 
6 Jur. (n.s.) 129S. See 
,coL92A 


Offences on- 

part of the sea 
and low water marl 
adjoining county. 


are committed 
234 ; 30 L. J., M. C. 1 
also Shipping, vol. xi 

Sea Shore not a “ St „ „ , 

Plaee/^]— Within the Gasworks Ciauses Act, 
1847. JIaddooh v. Wallamy Local Board, 55 
L. J., Q. B. 267 ; 50 J. P. 404. 

• 2, Sba Walds and Banks. 

Bight to Erect.] — Persons occupying lands 
„ a yearly ,sum - fot each boat adjoining the sea may erect such defences as are 
hed : — Held, that h-e,bouid/ exclude the necessary for the preservation of their own lands, 
jrmen without assigning -tp* .jbliem other land although such erections may render it necessary 
dly;, suited w.-, for ^heighbours to do the like. Mem t. 


I 
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Commissioners of Sewers.] — Comnussioners of 
■sewers foi- certain IcTels may erect flefericcs for 
the preservation of land within those levels. Ih. 

Testing’ — Jurisdiction.] — Section 10 of 

the Sewers Act, ISSM (amend iii.o 23 Hen, 8, c. 5), 
by which all walls, banks, <!cc., adjoining the 
sea or tidal rivoi’s are to be vithin the jurisdic- 
tion of the commissioners, docs not vest such 
walls, *kc., in the commissioners until they have 
ta.ken them within their jurisdiction in the 
manner described in s. 47. West MnfolJi Farmers' 
Wanure fjo. v. AreJuIale, 55 L J., Q, B. 230 ; 16 
Q. B. D. 754 ; 54 L. T. 561 ; 34 W. E. 401 ; 50 
J. P. 500— C. A. 

Eepairs.] — The 23 Hen. 8, c. 5, s. 17, 

liaving directed that laws, acts, decrees, and , 
ordinances, made by commissioners of sewers, , 
shall stand goo<.l and be put in execution so long 
time as their commission endnreth, and no longer, 
except the said lavrsand ordinances be engrossed 
on parchment, and certified under the seals of 
the commissioners into chancery, and have the 
rojail assent ; and 13 Eliz. c. 9. having directed 
oil commissions of sewers to continue in force 
for ten years, unless sooner determined by super- 
sedeas or any new commission : and that all 
laws, ordinances, and constitutions, made by 
force of such commission, being 'written on 
parchment, indented, and, under seals, shall, 
without such certiiicate or royal assent, continue 
in force notwithstanding the determination of 
the commission by supersedeas, until repealed or 
altered by new commissions ; and that all such 
laws, ordinances, and constitutions, written on 
parchment, indented, and sealed, shall, without 
certificate or royal assent, continue in force for 
one year after the expiration of such commission 
by lapse of ten years from its teste : — Held, first, 
that the laws, acts, decrees, and ordinances, men- 
tioned in 23 Hen. 8, c. 5, s. 17, mean the same as 
th’e laws, ordinances, and constitutions mentioned 
in 13 ,EliK. c. 9 ; and, secondly, that a decree 
made by commissioners under a .former commis- 
sion, which had expired by lapse of ten years, 
directing a sea wall to be refounded, which had 
been destroyed by a violent tempest and i.n.nnda- 
tion, and the sums necessary for its construction 
to be advanced by those who were before bound 
to sustain it ratione tenunc (and who did advance 
the money accordingly), and that a rate should 
be made on the level for their reimbursement 
(although such decree had been written on parcli- 
iiieiit, indented, and sealed, which this was not), 
could not be enforced by com.missionei‘s under a . 
new commission, issued more than a year after 
the expiration of the former commission, as to so 
much of it ns remained unexecuted : though good 
to the extent to which it had been executed. 

V. Somerset Sewers Com mi s^s-J oners, 9 East, 
109 : 3 Smith, 105. 

A. was a frontager in a level on the Essex 
shore of the Thames under the jurisdiction of 
commissioners of sewers. An ancient sea "wall 
protected the level against incursions of the sea. 
There was evidence proving a prescriptive lia- 
bility on the frontagers in the level to maintain 
and repair the portions of this wall respectively 
fronting ther lands. Part of the wall in front' 

, of. A-’s land w'as destroyed by an extraordinary 
storm and high tide. This part of the wall wms 
previously in good repair and in a proper condi- 
.tion to resist the fl,ow of ordinary tides and the 
force of ordinary storms : — Held, following 


KeigJdey's ease (10 Rep. 139) and v. Somer- 
set (S Term Rep. 312 ; 4 R. R. 659), that in the 
absence of evidence that the prescriptive liability 
of the frontagers extended to the repair of 
damage caused by extraordiiiary violence of the 
sea, the liability to repair the damage thus 
caused to the wall fell not upon A. ]>ut upon the 
vvhole of the level. Foldiing Sewers Commis- 
sioners V. Ilm/., 56) L. J.. M. C. 1 ; 1 1 Ap|). Cas, 
449 : 55 L. T.' 493 ; 34 W. E, 721 ; 51 J. P. 227 
— H. L, (E.) 

Po-wer to make order for repairs. Ileg. v. 
Tfh?*^e7i, 9 Jiir. (N.S.) 325. 

Liability of Adjoining Owners for Ex- 
penses.] — If a sea bank or a wall, which the 
owners of particular lands are bound to repair, 
is destroyed by tempest, without any default of 
such owners, the coraniissionors of sewers may 
order a new one (even in a difterent form, if 
necessary) to be erected at the expense of the 
whole level. lie,e v, Somerset Commissioners of 
Sewers, 8 Term Rep. 312 ; 4 R. K. 659. 

; A landowner may be liable, by prescription, to 
repair sea walls, .ratione tenuraB, though destroyed 
by extraordinary tempest. v. Leiifli, 10 

xi. & E. 398 ; 2 lb & I). 357. 

A mortga< 2 or, not in actual possession, l;)ut in 
receipt of the rents ami of the profits of lands 
charged Avith repair of a sea bank, is liable for 
default of reparation. AVy/. v. lUdier, 36 L. J., 
Q. B. 242 ; L. R. 2 Q. B. 621 ; 15 K. 1144. 

NotAvithstanding 3 4 Will. 4, c. 22, s. 15, 

the coinmissi oners of scAAmrs, under 23 Hen. <S, 
c. 5, s. 3, have poAver to repair a sea bank, and 
fine the person Avhose lauds are charged with the 
repair, Avithont giving him any notice ; therefore, 
a presentment, which docs not allege notice to 
repair, l)ut states that the costs and charges 
of repairing amount to a certain sum, and a 
judgment thereon, ortleriug that payment, are 
good. Ih. 

rule obtained by the conservators of the 
Bedford Level, for a mandamus to parties liable, 
ratione tenurm, to repair the banks of the Ouse, 
was discharged on a preliminary objection, that 
by 15 Car. 2, c. 17, the applicants were conimis- 
.sioners of scAvers, and might therefore put in 
force against the parties another remedAn Ileq. 
V. GamMe, 3 P. & D. 122; 11 A. & E. 69: '9 
L. J., Q. B. 2. 

The commissioners of sewers cannot maintain 
an action against the commissioners of a harbour, 
for breaking down aAA^all or a dam erected by the 
former, as such commissioners, across a .navigable 
river, as the authority to be exercised by them 
on behalf of the public does not vest in them 
such a property or possessory interest as wall 
enable them to maintain such action. JSeiveastle 
{i)nke') V. Clarhe^ 2 Moore, 666 ; 8 Taunt. 6Cf2 ; 
20 R. R. 583. 

Orders of.] — Orders of the commissioners 

of .sewers, requiring landowners to repair and 
alter sea Av-alls, may be given in evidence as 
adjudications by a court of competent jurisdic- 
tion, without proof of their having been acted 
upon. Reg. v. Leigh^ supra. 

Presentment by Jury of Liability of 

Frontager— Disqualification of Commissioner,] 
— ^The presentment of a jury at a court of 
sewei's in 1861 found , that the then owner of 
A.’s land was bound by reason of his tenure to 
repail’ a portion of the sea wall fronting the land 
so as to prevent the influx of the waters. In 
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1881-3 the commissioners of sewers made orders 
Tipon A. as the owner of the land to repair this 
portion of the wa” 

t:_ 

These orders were made 

sentment 

who made the orders was personally interested 
as an owner of lands within the level : — Held, 
that the orders were bad and must be quashed : 
first, because following Rer/. Y.Wharton (2 B. & S. 
718), s. 18 of 3 At Will. 4, c. 22, which enables 


Corporatian v. Henley^ 3 B. A Ad. 77 ; 5 Bing. 
91. Affirmed, 1 Scott, 29 ; 1 Bing, (n.g.) 222 ; 
2 CL A F. 331 ; 8 Bligh (2T.S.) 690. 

So, as the obligation concerns the public, an 
indictment will lie for the general default. Ih. 

So, when the obligation arises from ])rescrip- 
tion. Ly)ni Corporation v. Turner^ 

S. P., Anon,, Lofft, 556, 

The owners of lands fronting the sea are under 
no liability at common law to re})air sea walls. 
Ilndiion Y. Tahor, 46 L. J., Q. B. KJB : 2 Q. B. D. 
29S ; 36 L. T. 492 : 25 W. IL 740—0. A. 

The fact that an owner of sea fi-ontage has 
always repaired the sea wall by which his-pro- 
' pert}^ is protected is in itself no evidence of 
liability to repair by prescription or ratione 
tenurm. I b, 

A. was the occupier of land and B. the pro- 
prietor of adjoining land fronting to a creek 
communicating with the sea. It was necessary 
that each ])roprietor having land fronting the 
creek should maintain a sea bank or wall to keep 
out the sea, and such a sea wall had been main- 
tained upon the creek time out of mind. The 
w'all protecting A.’s land was continuous with 
that })rotectiiig B.’s land, and tlie level of B.’s 
land was higher than that of A.’s. These walls 
had a tendency to gradually subside, and it 
became necessary from time to time to raise them 
to the proper height by placing fresh materials on 
the top. Owing to an extraordinary high tide, 
the water fiowed over B ’s wall, and spr^d, not 
only over his land, but also over the land of A., 
doing considerable damage. In an. action to re- 
cover the amount of the damage, the iiirv found 


i wall, it having been destroyed by 
the aforesaid extraordinary storm and high tide. 

■■ upon reading the pre- 
of 1861. One of the commissioners 


interest. Fobbing Sewers Commissioners v. Reg., 
supra. 

Custom — Eepair Eatione Tenurse.] — Where 
an onerous liability has been asserted and 
submitted to for a long scries of years, although 
the evidence begins well within modern times, 
anything not manifestly absurd which will 
support and give a legal origin to such a custom 
wnii be presumed. Therefore, a liability to repair 
a sea wall submitted to since 1818 ought ^to be 
presumed to have a legal origin. A. 4' 

V. Fohbinr/ Letrls Commissioners, 66 L. J., Q. B. 
127 : 75 L. T. 629. 

Where a farm has been subject ratione 
tenurm to repair a sea wall, such liability 
attaches to every part of the land comprising 
the farm, though the farm has been sold and has 
become vested in several difierent purchasers. I h, 

Eeimbursement of Owner.] — Where the owner 
of marsh lands was bound by the custom of 
a sewage level to repair the sea walls abutting on 
his owii land, and by an extraordinary flood tide , 
the wall was damaged, the court refused to grant , 
a mandamus to the commissioners of sewers to 
reimburse him the expense of the repairs ; it 
appearing by affidavit that the wall had been 
previously presented for being in bad repair, and 
was out of repair at the time the accident 
happened ; nor can the other landowners in the 


xV railway was carried along an embankment 
upon low lands lying between a river and xV.’s 
land. The low lands were separated from his land 
by a bank which, before the railway embankment 
was placed there, sufficed to protect his land from 
' the flood waters of the river ; but in consequence 
of the embankment, the flood waters were unable 
to spread themselves over tlie low lands as 
formerly, and flowed over the bank into his land : 
— Held, that although the company was not 
required by their act to make flood openings to 
their embankment, and w’-ould not be co,ni| sel- 
lable mandamus to make them, yet, as they 
might by proper caution have prevented the 
injury sustained by A., an action was maintain- 
able against them for such injury. Lawrence v. 
G, A". Rg,, 16 Q. B, 643 ; 20 L. J., Q. B. 293 ; 6 
Eailw. Cas. 656 ; 15 Jur, 652. 

■ Ko obligation arises from the erection of a sea 
wail to erect other works for the protection of 
neighbours, nor to indemnify them against loss. 
Rose V, Paglmm Lewd Oonimmiomrs, supra. 

■'h\. i _ 

'Eates for Bepaixs 1 Jo.]-La ' parish comisting of 
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two district.^ hn.<L immeraorially bocn assessed to 
the re|>airs of a sea }}ank (wiiich was necessary 
for the jn'otection of lands from the sea in both 
tlistricfs) by one assessment collected by one 
dykereeve. The commissioners of sewers, with- 
out any })resentment of a jury, appointed two 
dykereeves, one for each district, and made a 
rate on one district exclusively for the repairs of 
the sea bank : — Held, that the rate was void 
for want of a. pi’escritment, and that the com- 
missioners were without jurisdiction, and were 
lialde foi‘ the taking- of cattle under a distress 
warrant issued by them for arrears of such 
rate, Wbiqate v. TF7//Yc, b M. & W. 739 ; 1) 
L. J., Ex. 319 : 4 Jur, 800. 

Eight of Way acquired on Sea Walls.] — 
There is no such inconsistency between the 
powers and duties of commissioners of sewers to 
keep up a sea or a river wall, and a right of 
%vay enjoyed by the public along such a wall, as 
to prevent such a right of way being acquired. 
Grecnmlcli Board of WorJi.s v, Jlanddey, 39 
L, J., Q. B. 205 ; L. R. 5 Q. B. 397 ; 23 L. T. 121 ; 
IS W, R. 948. 

Evidence of long and iiri interrupted user may 
establish the right of way in such a case as well 
as in the ordinary case of a right of way claimed 
and used over the land of an individual. Ih. 

Repair of Highway swept away by Sea.] — 
A highway originally ran down to tl:ie sea to the 
water’s ed*ge. The action of the waves in process 
of time swept away a portion of the land, and 
destroyed a p)art of the road, so that the road 
ran to the edge of a cliff twenty feet high. The 
road up to this point was in good repair. Upon 
an indictment against a parish for non-repair of 
the highway : — Held, that the road beyond the 
edge of the cliff having been swept away by, 
natural causes, there was nothing which the 
parish could reasonably be called on to repair. 
In fact, as regarded that part, there was no road 
in existence, and therefore nothing to repair. 
Meq. V. Hornsea, Dears, 0. C. 291 ; 2 C. L. E. 
590 ; 23 L. J,. M. C. 59 ; IS Jur. 815 ; 2 W. R. 
274 : G Cox, C. C. 299. 

3. Wreck. 

See also Shipping, xxvi., Admiralty Law 
AND Practice, vol. xiii. col. 948, 

What is.] — Timber found floating without an 
apparent owner at sea, having drifted from the 
place where it was moored in a river, is not 
wreck within 17 & 18 Viet. c. 104, s. 458, and 
therefore persons securing such timber cannot 
enforce a claim for salvage in respect of their 
services. Palmer v. Bouse, 3 H. & N. 505 ; 27 
L. J., Ex. 437 ; 6 W. R. 674. 

The term “ wreck,” in 3 & 4 Will. 4, c. 52, s. 50,. 
is intended to apply to goods thrown on shore by 
the violence of the waves. Legge v. Boyd^, 1 
0. B. 92 ; 14 L. J., C. P. 138 : 9 Jur. 307. 

And it is not confined to goods that would pass 
to the. crown or the crown’s offleer by virtue of 
the prerogative. Barry y.Amaud, 10 A. & E. 
646 ; 2 P. & D. 633 ; 9 L. J., Q. B. 226. 

. A ship cannot be considered wreckum maris, 
nor the claim of a lord of a manor to wreck sus- 
tained, unless at the time of taking possession 
she is either on the actual shore itself, oiHeft 
high and dry on land. The Pauline, 2 W. Bob. 
358 J 9 Jur. 286. 

^VOL. 'XH. ' / 
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Things floating between high and low water 
made, not having touched the ground, are not 
wreck ; if stranded there, though surrounded by 
■water, they are WTCck ; if, after touching the 
ground there, they are again set afloat, they may 
or may not be wreck, according to circum- 
stances. Jleic V, Tioo Cashs of Tallow, Z Hag. 
Adm. 359 ; cf. v, Porty-nine Cashs of 

Brandy. 3 Hag. Adm. 357 ; The Beheehah, 1 C, 
Rob. 227. 

Eight to Wreck.] — The grantee of wreck has a 
special property in all goods stranded within his 
liberty, and may maintain trespass against a 
wrongdoer for taking them away, though such 
goods were part of a cargo of a ship from, which 
some persons escaped alive to land, and though 
the owners within a year and a day claimed and 
identified them ; and though the taking was 
before any seizure on behalf of the grantee. 
Bummcli {Bailifs) v. Sterry, 1 B. & Ad. 
831 ; 9 L. J. (O.S.) K. B. 167. 

Parol evidence cannot he resorted to in orde.i* 
to support a prescriptive riglit to wreck, if it 
appears that the property in respect of whicii 
wreck is claimed -was in the crown in the time of 
Charles the First, as a jury could not infer that 
it was in those under whom the party claims 
from time of legal memory. Aleoclc v. Goohe, 2 
M. & P. 625 ; 5 Bing. 340 ; 7 L. J. (o.S.) G. P. 
126 ; 30 R R. 625, 

If Spanish dollars, more than 100 years old, 
are found in the sands of a sea shore, it will be 
presumed that they came there by 1^^*^ of 
some vessel which was wrecked, althougli no part 
of any vessel is found near them, Talhot v. 

6 Car. & P. 603. 

A log of wood found floating in the sea near 
the shore was drawn on a rock by a person 
wading into the water ; another log having been 
cast upon the beach, and by the next tide swept 
out to the sea, and then taken while floating, 
these are both droits of admiraltjq and do 
not belong to the grantee by patent of wreck 
on the coast. Staclqwle v. 'Bey., Ir. R. 9 Eq. 
619. ...'V 

The log cast on the bea,ch having been marked 
by a knife, with the design of claiming property 
in it for the grantee of wreck before it was swe})t 
back to sea, does not prevent its becoming a 
droit of admiralty when afterwards found float- 
ing. Ih. 

The owner of wreck is entitled thereto as 
against a grantee of wreck from the crown, 
though no living creature is saved. Hamilton v. 
Bavis, 5 Burr. 2732. 

Wreck above Low water Mark — Fore- 
shore Parcel of adjacent Manor.] — Foreshore 
may be parcel of the adjoining manor ; and 
wreck above low water mark appurtenant 
thereto. Sir John Comtable's ease, Anderso.u, 
86 ; cf. Sir Henry ConstaWs case, 5 Co. Rep. 
106. 

Ofldee of Admiral.] — Wreck appurtenant 

to a manor by prescription does not pass 
under, a grant of the office of admiral, with 
wreck and profits appertaining to the office, 
though the manor is in the king’s hands at 
the date of the grant. Wiggen or Wiggon v. 
Brantimait, 1 Ld. Baym. 473 ; Holt, 758 ; 12 
Mod. 269. 
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SEPARATE OR JOINT 
DEBT. 

See BAS-KEUPTCT-PAETNEESHIP- 
SET-OFF. 


SEALING. 

See DEED AND BOND. 


SEAMAN, 

See SHIPPING. 


SEPARATION DEED 

See HUSBAND AND WIFE. 


SEARCH WARRANT 

JUSTICE OF THE PEACE. 


SEQUESTRATION 

See ECCLESIASTICAL LAW— EXEC 


SERVANT. 

See MASTER AND SERVANT 


SECURED CREDITOR 

See BANKRUPTCY— COMPANY. 


SERVICE OP WRITS, &o, 

See PPtACTICE. 


SECURITY FOR COSTS. 

Of Appeal.] — NceAPPEAli. 

Appeals from County Court.] — See County 
COUBT. 

On Petitions to Wind up Companies.] — See 
COMPAMY. 

In other Cases.]— Practice. 


SESSIONS, 


See Practice 


I, Since Judicature Acts. 

(Pleading). 

II. Before Judicature Acts. 

A. In what Actions, GTT. 

B. Agreements as to Set-off, 67 s. 

C. Subject-matter of Set-off. 

1. Genfirally^ 079. . 

2 . DehU '/ n m me 17 hf 7^ 6 8 1 . 

B, 2Iutual JDeljf,% 08(5. 

4. Payment or 080. 

5. Vnliqmduted or Llquhlaied Chitma, 087. 
(>, Ground of Cross Action^ 080. 

7. JBHls and Note^i^ 090, 

8. Penalty or LhjuUluted Ptnnayes, 092. 

9. By way of Deduct hm from Contract 

Prlce^ 694. 

10. ^TiulgrienU^ 695. 

3 1. In BanJirigitcy, — See BankbuptCT. 

12, In Wlnding^up.^See GomFAls% 

J IS, 0/^ Costs. ' ' , , 


SEDITION. 

See CRIMINAL LAW. 


SEDUCTION. 

See MASTER AND SERVANT. 
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Of Married HVSBAUP ‘‘AND 
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SET-OFF. 


I). By a?vB agaixst Whom. 

1. Agettts^ Factor.'^, and 699. 

2. Soltcitoys. 70r>. 

8. F,ce<‘iftoi‘s and Adninudraion, 706. 

4. HuAmad and Wife, 707. 

.5. Imsmucnre Oa^eii, 7o7. 

6. Mader and See-cant, 709. 

7. Faetnerff, 709. 

5. Teudeen and Am^ifinnee, 713. 

9. SHeefien, 717. 

10. Anrfiieneeen. — See ArOTiox AXD Auc- 
TIOXEER. 

n. Jhinl'ces. — See ILvxker. 

12. Atjaind Rent, — See LAXDLOilD AND 
’ Texaxt. 

18. Jfemhees of ContjHinies. — See O'CMPAKY. 

14, J’Zeeentfm and Adminidcator,^, — Sec 
Executor anf3 administrator. 

E. .PL53ADING AND EVIDENCE, 718. 

: '"1. 'SIHCE jrnDIOATTJBE ACTS.— 

PR ACT I CE (P EEADINO). 

.ii.,' befobe judicatitbe, acts. 

A. IX WHAT ACTIOXS. 

In Actions on Bonds.] — A set-off may be 
pleaded to an action on a bond, the condition of 
whicli is for the ]>ayment of an annuity or a 
.crowing sum. ColUnn v. OdllnSj 2 Burr. S20 ; 
2 Ld. Ken. 5,30. 

But to an action on a bond conditioned for 
, I’eplacing stock, a set-off cannot be pleaded. 6ril- 
Jinffliauh Y.Wadi.ett, H’Clel. 198 ; 13 Price, 484. 

Xor to an action on a bond conditioned to 
indeninify generally. Afwool'v. Atimwlf El. & 
BI. 21 ; 1 C. L. Ft. 242 : 22 L. J., Q. B. 287 ; 17 
•Jur. 7S9 ; 1 W, K. 825. 

The plaintiff and the defendant were partners ; 
they dissolved the partnership, the plaintiff 
agreeing to take all the debts of the firm upon 
lilmself, and to release the defendant from 
liability, and the defendant giving him a bond 
for a certain sum, payable by instalments. The 
piaintifi: failed to pay a debt due from the firm, 
whereupon the creditors sued the defendant and 
• obtained judgment, and issued a fi. fa., under 
which the sheriff seipied and. sold the defendant’s 
.goods, and out of the proceeds paid the debt 
Scmblo, that, in an action on the bond, the 
■ defendant was entitled to set off as money paid 
the sum so paid by the sheriff. Ilodqers v. 
Maio, 15 K. & W. 444 ; 4 D. .L. 66 ; 16 L. J., 
Ex. 137. 

If a customer boiTows money from his bankers, 
and .gives a bond to secure its repayment, and 
tlie balance from the general banking account is 
afterwards in favour of the customer, a right to 
set off such balance against the amount due on 
the bond exists both at law and in equity. 
Caccndidb v. 'Geat'cSy 24 Beav. 163 ; 27 L. J., 
■Ch. 314 ; 3 Jur. (n.s.) 1086 ; 5 W. E. 615. 

But if the firm is altered, and the bond is 
assigned by the obligees to the new firm, with 
notice of the assignment to the obligor, and the 
balance upon the general banking account is 
afterm^ards in favour of the customer, no right 
■of set-off exists at law : but in equity the 
customer is entitled to set off the balance due on 
the banldng account against the amount due , on 
A ' ' The'bond. i 


I So, if the bond is assigned to a stranger, with- 
out notice to the obligor, the same right of 
set-off exists, and the assi.gnee takes the assign- 
ment subject to all the equities which affected, 
the assi.gnors. 

In Actions on Covenants.] — In an acr.ion on a 
covenant for unli(|uidated damages, damages 
arisin,g from the breach of ot,ber covenants to bo 
performed by the plaintiff cannot be pleaded by 
way of set-off. JLnolett v. StrieMand, Cowj.}. 
56. S. P.. Older At aw v. 5 M. & S. 

164 : 1 Stark. 311 ; 2 ( 4iit. 388. 

To an action on a covenant for rent by a land- 
lord. the defendant cannot set off any uncertain 
damages that he may he entitled to recover 
a, gainst the landlord on any of the otlier cove- 
nants in the lease. We ((jail v. Wat('rn^ 6 
Term Kep. 488. 

In an action on a covenant for not indemnify- 
ing a person against taxes, no plea of set-off can. 
be sustained. Cooper v. lloljitnwn, 2 Chit. 161. 

In an action on a covenant, the defendant 
cannot set off a sum alle.ged to be due on a 
guarantee under seal. Williams v. Flijkt,^ 2 D, 
(N.s.) 11 ; 7 Jur. 197. 

In Replevin.]— The statutes of set-off do not 
extend to replevin. Layeoidt v. Tuffnell^ 2 Chit. 
531. S. F.dAljsolatn v. Kinj, Bull, X. P. 181. 

Therefore, a plaintiff in replevin cannot plead 
in bar a set-off to an avowiy for rent. Ih. 

But a tenant may plead payment of .ground- 
rent in bai* of an avowry for renr. Say) ford v. 

4 Term Eep. 511. 

Specific Performance.] — A defendant to a bill 
for specific performance of a clear contract fr>r a 
specific suni, cannot resist it by way of set-off, 
on the ground that, on an account hetweem him 
and the plaintiff in respect of antecedent trans- 
actions affecting the subject-matter, there wmuld 
be a balance due to the defendant. Phipps v. 
Child, 3 Drew. 709. 

In a suit for specific pei’formance by the 
vendor (the purchaser having been in possession 
for ten years), a mortgage debt due to the pur- 
chaser caiTying interest at 5 per cent, was set off 
against unpaid purchase money caiTyi3ig interest 
at 4 per cent. Wallis -w Bastardd2 Eq. Pep. 
508 ; 4 De G. M. & G. 251 : 17 Jur. 1107; 2 
■W.'E. 47.-. 

In Admiralty Court.] — Xo set-off is allowed in 
this court, save in the exceptional case of suits 
' for mariners’ "wages. The Bon Francisco, Lush. 
468 ; 31 L. J., Adm. 14 ; 5 L. T. 460. 

In County Court,]— County Court. 

B. AGEEEMEXTS AS TO SET-OFE. 

Express or Implied.] — The court has, on sliJght 
circumstances, presumed the existence of an 
agreement to set off one against another cross' 
demand, although existing in different riglits; 
but such an agreement will not be presumed 
without some circumstances from which it mi.gbt • 
be inferred, semble. Frsemcun v. Lomas, 9 Hare, 
113 ; 20 L. J., Oh. 564 ; 15 Jur. 648. 

The right of setroff can only arise out of some ' 
contract, express or implied, between the parties, 
to pay and receive money, or other persons stand- 
ing in their shoes* Smee v. Bairns, 7 Jur. (N.8.) 
002:;"4X..t. 573V O.m.B. ^ 
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. Creditor Borrowing from. Debtor.] — If a credi- The words in U Ge(». 4. c. 14, s. 5, ‘‘no actiuii 
tor borrows money of his debtor on the security shall be niaiTitained. ' extend to cases of set-off ; 
of a note, eyen "under an express promise of so that a defendant may not set off a promise of 
repayment, he may nevertheless set off the an infant supported merely by a parol ratitica- 
ainount of his original debt. Lachweve y. Maio- tion after full age in an action brought aganist 
A’ bos*, 2 Esp. 026. "And see Prv^ton y. Stmtton, 1 liiin by the infant, any more than he might sui- 
Anst. 50. the infant upon such proiuibe, both being etjually 

A set-off was allowed in equity where a precluded by the above section. IJ/. 
creditor liad borrowed from the debtor under an A master who. witlumt any agreement, takes- 
expu’css promise to pay. Taylor v. Oliey, IS Yes. a boy on trial, with a view to In's ])eeoming an 
180, " * apprentice, cannot charge for board and lodging., 

and consequently cannot set off the amount 
In Writing.] — If a creditor consents that his therefor. Tf7ZA/;/.v y. Welh, 2 Car. k P. 231. 
debtor shall set off the debt against a debt due 

from the creditor to another person, it seems Debt Due at Time of Action brought, and of 
that the agreement- although not in writing, is j Plea.] — A defendant can set off those debts only 
valid. Cihren v. Cliadley. 5 I). & E. 417 ; 3 B. ; which were due to him from the plaintiff at the- 
0. 596 ; 1 Car. &: P. 174, 478. time of action brought, as well as at the time of 

plea pleaded. Bruitlnvaite v. Coleman, 4 N. A i\'L. 
Delivery of Groods.] — If A. agrees to make a 654. 
waggon for B., and makes it accordingly, but There can be no set-off in an action brought 
refuses to deliver it unless the money is paid on upon a contract for the sale of goojls on credit 
delivery, the money which was to be paid for the for a bill at a certain time, wlien the action. i>- 
waggon may be set off against any demand of B. brought before the expiration of tlie time wliicli. 
ngainst A. for goods bargained and sold. Ban - ; the bill had to run. Ilntolunmn Y. Held, 3 Camp.. 
more Y, Taylor, Peake, 41. | 329. 

B., a creditor of A., employed A. to repair a | A. remitted a bill of exchange to B., to be paid 

carriage, uiidertaldng to pay ready money for the to a third person on A.'s account. B. discounted 
repairs : — Pleld, that B. could not, upon offering | the bill, but did not pay over the proceeds, upon, 
to set off au adecpiate portion of the debt, require which A. sued him for money had and received : 
the redeiivery of the carriage without payment — Held, that a set-off ^yas admissible. Thorpe y,. 
of the repairs. Clarke v. Fell, 1 H. & M. 244 ; Thorpe, 2 B. A Ad. 580 : 1 L. J., K. B. 170. 

4 B. A Ad. 404 ; 2 L. J., K. B. 84. A defendant cannot set off, by plea to the 

further maintenance of the action, a debt which' 
Made by Broker.] — An agreement by a bi’oker accrued after action, and before plea. Ttichard,'^ 
that he will sell goods for his principals, and pa^* v. Jo'?ien or Jamen, 2 Ex. 471 : 6 1). A L. 52 : 17 
over the proceeds, without setting off a debt then L. J.. Ex. 277. 

due from the principals to him, is not binding on A plea of set-off, that the plaintiff was in- 
the broker so as to depnve him of his legal right debted to the defendant at. the time of the i)lcii 
of lien or set-off, 3TGilHvray y, Sinqmm, 9 D. pleaded,” is bad; it should state that he wa^ 
A E. 35 : 2 Car. A P. 320 ; 5 L. J. (o.S.) K. B. 53. indebted ** at the commencement of the action." 

But if he also agrees not to set off a debt duo Fcam v. Promn\ 3 Term Kep. 186. 
from a prior firm, which by a previous letter the A plea which states that - before and at the 

principals had agreed to pay him, the principals time of the corameiicement of the action, the- 

having assumed the funds of that firm ; the letter plaintiff was indebted to the defendant,” with- 
and the agreement must be set against each other, out inserting the wt:>3-ds " and still is indel>ted,” is. 
and the broker will not be allowed to set off that bad. Bendy v. Poxcell, 3 M, A W. 442 ; G- 
debt against the proceeds of the goods. Ih. | I). P. 0. 577* : 7 L. J., Ex. 154. 

Proof of.] — An allegation of an agreement to j Set-off Accruing after Cause of Action.] — To 
set off a specific joint debt against specific sepa- an action on a bond, conditioned for payment of 
rate debts previously accrued, is in substance interest half-yeai'ly, and the principal sum six 
proved by evidence of an agreement, prior to the months after notice, the defendant pleaded a set- 
debts accruing, to set off' aU joint debts that off exceeding the interest due, which set-off 
should thereafter arise against all separate debts, accrued before the commencement of the action.. 
Mmierley y, BossaeJi, 2 Taunt. 170. but after the interest became payable, with an 

allegation that notice to pay the principal had 

r srTRTTfPTMiT'TWP! CV RTfT mi-TT given Held that the plea was an 

O, bUBJECX-MAliEE C/T foEl-OrJj. answer to the action. Zee y. Zeder, 7 0. B. 

1. Gekeeaily. lOOS ; 7 D. & L. 137 ; IS L. J., C. P. 312. 

Enforceable by Action.] — ^The right of a defen- Debt must be Due at Trial,] — A d^bt sought tO' 
dant in an action to set off a debt due from the be set off must continue due up to the time of 
plaintiff to him, under 2 Geo. 2, c. 22, s. 13, exists trial. Fyto/x or Baton v. ZittledaU, 7 I>. A L. 
only where the debt sought to be set off is en- 55 ; 4 Ex. 159 ; IS L. J., Ex. 369. 

■ forceable by action. MawleyY, Ilaioley,4olj, J,, The plaintiff sold for the defendant a horse, 
Q. B., 675 ; 3 Q. B. D. 460 ; 35 L, T. 191 ; 24 and received the price. The purchaser after- 

W. E. 995— C, A. ' ' ' wards rescinded the contract, on the ground of 

Where a defendant sought to set off a debt, fraud, and was repaid the purchase money. In* 
arising upon the promise of an infant, such pro- an action by the plaintiff for the keep of the 
^■4;- mise not having been ratified pr accordance with horse : — Held, that the defendant could not set 
9 Geo, 4, c. 14, s. 5 : — Hep, that the replication off the price as money received for his use, it 
infancy to the plea of . sufficient having ceased to be so when the contract was 

^answer,] an4 that the re- defeated by the purchaser, although the 

Idant wa^ ignorant of the tend. Jfwmy v. 

vH: ^^4 

. ' '' -.-TAC '' .-4 'yy'vl# 
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2rami,% Kx. SJiS ; 17 L, J., Ex. 256 : 12 .Jm\ 
• 664 -. 

Wliere Estoppel Operates.]— -^Vlico-e the pa,y- 
master of a regiment gave credit in a rnnning 
•account with an oiiicer on a foreign station, for 
■sums of money as imn’eased pay and allowances, 
to which, from a misconstruction of a general 
order, Im* sup^tosed the officer was entitled, and 
after having been apprised by the board of 
ordnance that such sums would not be aiiowed. 
■suifered the officer to remain in ignorance of this 
fact for four yeai'S : — ^ Held, in an action by the 
■officer's personal I'epreseata lives, £or pay remain- 
ing <lne, that the paymaster was concluded by 
•the account in, wliich iie had coToneousIy given 
credit for the increased allowance, and was not 
tit liberty to set off the latter againstthedemand. 
Hkiiniiq v. Gveenwood^ 0 D. .'v it. 401 : 4 B. ct C. 
:28i ; l‘Car. P. 517 ; 28 K. R. 

Payment into Court in another Action.] — It is 
310 obiection to a plea of set-off, that the defen - 
■ciaiit has brought an action against the jilaintiff* 
for the same sum, in w]ii(,‘h the plaintiff has paid 
the amount of the demand iiito court. Ecans v. 

6 Term lie}). 186. 

Goods sold for Ready Money.]— -In an action 
■for goods sold and delivered, the <lefendant 
pleaded a set-off of more money due to him from 
the plaintiff ; i-cpiication, that the goods were 
.agreed t*.) be pjiid for in ready money, which 
re})lication was liolden ].)ad. being no answer to 
the ]>lea. Eland v. Kan\ I East, 375. S. P., 
M' GUllrnaj v. Sumson^ 9 IJ. »k; R. 35 ; 5 L. J., 
<O.S.) K. B. 53. 

Security for Debt Returned.] — A debtor who, 
for money aclvaiiced, had given to ins creditor 
his promissory note, and, as a collateral security, 
iiad deposited with him a policy of assurance, 
and who had, on the other liand, a right of set- 
■off in respect of goods sold, applieil to the 
creditor to have the })olicy delivered np, for a 
purj'io.se unconneeted with the debt, and rei)iaced 
by another security. The policy was accordingly 
delivered : — Held, that the debtoi’’s right of set- 
■off: was not there))y dis})laced. Jfoorn v. Jcj'vis, 
2 Coll. 60. 

Assignment — Notice.] — If A. assigns a debt to 
B. with notice to the debtor, and B. assigns to C. 
without such notice, ami afterwards becomes 
.bankrupt, the debtor may set off against 0. any 
•other debt <lue to him from B. Cai'endh-h v. 
GetveeH, 24 Beav. 163 j 27 L. J., Ch. 314 ; 3 Jur. 
<(X.8.) 1086 ; 5 W. K. 615. 

Discharge — Insolvent Debtor.] — A discharge 
.under the Insolvent Debtors Act (1 & 2 Viet, 
c. 110), s. 91, is a legal answer to a plea of set-off. 
FranEia v. EoeUworth^ 4 C. B. 2u2 ; 17 L. J., 
0. r. 185. 

; 2. Debts ix same Right. . 

Rule must be Complied With.] — One debt can- 
.iiot be set off against another if due in different 
rights. Whitaker v. Ilusk^ Anibl. 407. 8., P.,' 
^ledlleot V. Bowes ^ 1 Ves. 207. 

There can be no set-off, either at law or in 
■eqn.itj, where either of the debts is a debt in 
autre droit, s. Gale v. LuttrelJ^ 1 Y. k J., 180. 
B. P., Mart'ejf v, Wewd^ 5 Madd. 459. 


Debts due in different rigiits cannot be set off, 
and 2 (ieo. 2 does not comprehend it. Eishojj v. 
Cknyrek, 3 Atk. 691 ; 2 Yes. iOO, 371. 

Cross Demands.] — Cross demands existing in 
separate rights cannot be set off one against the 
other, in equity, except uinier special circum- 
stances. Stamwee.s v. Elliotts 37 L. J., Ch, 
353; L. R. 3 Ch. 195 ; 18 L. T. 1 ; 16 W. R. 
489. . 

'Where there are cross demands between two 
parties of such a nature that if both were recover- 
able at law they would ]>e the subject of legal 
.set-off’, then if either of the demands is matter of 
equitable jurisdiction the set-off will be enforced 
in equity. Clark v. Cort, Cr. A Ph. 154; 10 
D. J., Ch. 113. 

Equitable set-off exists in eases where the 
parry seeking the beiielit of it can show some 
equltablo ground for being })rotecred against his 
adversary’s demand. The mere existence of 
cro.ss demands is not sufficient. Still le.ss will 
tlie court interfere, on the ground of equitable 
set-off, to prevent a })arty from reco^'cring a sum 
awanled to liiin by a jiny as damages for a ]>reach 
of contract, merely because there is an unsettled 
acemmt }>ending between him ajid the })artj 
against whom the action is brouglit, although 
the subject-matter of the account consists of 
dealings and transactions arising out of the con- 
tract, the breach of which is the subject of the 
action. Ih. See Biddleton v. EoUoek, JSfrqee, 
Ee imrfn, 44 L. J., Ch. 584 ; L. R. 2U Eq. 29 ; 33 
L. T. 240; 23 W. R. 766. 

Devisee of equity of redemption is not entitled 
to liave an ari*ear of interest upon legacy from 
mortgagee to mortgagor set off against the 
interest due u])on mortgage. Pettat v. Ellis. ^ 9 
Ves. 563. 

A printer undertook to insure for a publisher 
the pa})ei‘ sent to him for printing a work. He 
afterwards effected an in.surance in his own name, 
and on a loss )jy ffre recovered the amount of 
his insurance, but which was considerably short 
of his own loss Held, that it could not be set 
off as money i-eceived on account of the publisher 
for the })rinting. Gillctt v. Mawman^ 1 Taunt, 
137. 

C'ross demantis, existing in separate rights, are 
not, in equity (except under special circuin- 
.stances), allowed to be set off one against the 
other. Freeman v. Linna.\\ 9 Hare, 109 ; 20 L. J., 
Ch. 564 ; 15 Jur. 648. 

Therefore an executor and trustee of a legacy, 
who was also residuary leg'atee, and had become 
a creditor of the husband and administrator of a 
deceased legatee, was not, in the absence of any 
special agreement, allowed to sot off his debt 
against the legacy to which the husband (having 
survived his wife, the legatee) was, as such 
administrator, entitled. Ih. 

Cross demands arc not alone a sufficient foun- 
dation for equitable set-off. Fisher v. Baldioin^ 
11 Hare, 352. 

The mere existence of cioss demands is not a 
sufficient ground for the interference of equity 
to set off one against the other ; there must be 
some equity attaching to the demand which is 
sought , to be enforced at law (and not merely 
arising out of the .same subject-matter), as that 
it is an item of a. complicated account which can 
only be taken in equity, or that there has been a 
breach of contract by plaintiff at law, relating 
to the subject-matter on his action. In this 
case, where an action was brought at law for 
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noii-aceeptance of bills of exchange at stated much as, though the accounts \verc separate, flie 
times, being the mode of payment agreed upon corporation was a debtor in the one, and cre<lito: 
between the parties in a course of dealing in the other, and in tlic same right. 
betwecii them, the defendant at law was not Proiton Corporation^ 12 C. B. (JS^s.) 53 a ^ 31 
allowed to set off in equity what appeared to the L. J., C, F. 291 : 9 Jur. (K.s.) 49G ; B L. i\ ido ; 
court an uncertain balance alleged to be due 10 W. K. 773. 

upon a complicated state of accounts. Paivson B. and M. had various transactions ni nego- 
Y, Samuel, Ci\ Fh. 161 ; 10 L. J., Ch, 214 ; 3 tiathig bills, and M. had paid for B. 3,00U/. 
Jur. 047. During these transactions M. committed a secret 

A guarantee to the amount of a certain sum of act of bankruptcy. The assignees recovered a 
money given for a third person cannot be set oft', verdict for 3.000^. against B., who insisteci on 
Crawford v. StirHufj, 4 Esp. 207. being allowed 712/. wTiich he paid for the bauk- 

The clerk of the course at a race cannot set off rupt. An equitable set-off was allowed lualer 
a claim of an unpaid stake due from the plaintiff circumstances. Billon v. Ilijile. 1 Atk. 126 ; 1 
on one race against the stake of another race won Yes. 326. 

by the plaintiff’s horse. Charlton x.IULl, 5 Car. T. improperly allowed part of the trust fau<l 
id P. 147. to be received by B., the tenant for life. S., one 

The plaintiff, in payment of bets on horse of the reversioners, ^ borrowed money from C., 
races, gave the defendant three cheques on the and mortgaged to him ^ her share in the trusi 
}»laintiff’s bankers payable to bearer on demand, funds. B. at the same time gave C. a bond ami 
which were indorsed by the defendant to third a mortgage of other property for the same debt,, 
persons, to whom they were paid bj'' the plain- B. being a surety for S. in this transaction. The 
tiff’s bankers ; in an action to recover back the defendant having been paid out of B. s estate : 
sums so paid, the defendant sought to set off the — Held, that T.’s representative could not claiin 
amount of a cheque drawn bj' M., payable to to have this payment set off against the claim of: 
bearer on demand, which was given by the defen- S. in respect of the misapplied part of thp trust 
dant to the plaintiff in payment of a bet and was fund. Life xif^ftociation of Scotland w Sid dal,. 
cashed by him : — Held, that the payment of the 3 De Cr. F. & J. 58 : 7 Jur. (N.s.) 785 ; 4 1^. T. 
cheques by the plaintiff“s bankers, being a pay- 311 ; 9 W. R. 541. 

ment by his direction, on his account, and in I., a consignee of a ^Yest India estate, was 
discharge of his liability, was a payment by the ap})ointed trustee thereof by B., the tenant for 
drawer of the cheque to the indorsee thereof, and life, for the purpose of keeping down inciun- 
that, therefore, tlie plea of set-off could not be brances. I. was also private agent and banker 
sustained, inasmuch as M., and not tlie defen- for B., with the understanding that B. was 
dant himself, ))aid the amount. Lynn v. Bell, not, nor were his funds, to be liable for atlvances- 
Ir. E. 10 0. L. 487, . made by I. for the estate. I. becoming embar- 

T wo sons had, as against their father, a lien on rassed, was declared bankrupt, and assignees 
his estate, for an outlay made thereon by them ; were appointed : — Held, on a bill hied by B. aiul 
on the other hand, the father had a claim against the other owners of the estate, to remove I. from 
the sons in respect of a suretyship entered into tlie j>ossession ami management, that a sum 
by him for them : — Held, that these demands fouml due from I. to B., on their private deal- 
might be set off in equity. Unity Joint-Stocli ings, might be set off against a sum found due 
3hitml Banltiny Auociation v. King, 25 Bcav. to 1. in respect of his advances and payinenrs 
72 J 27 L. J., Oh. 585 ; 4 Jur. (N.s.) 1257; 6 for the estate. BailUe v. Edwards, 2 H. L. 
W. R. 204. Gas. 74. 

Upon the marriage of A., the grandson of TY., A mercantile linn, being indebted to the 
from whom A. had large ex[)ectatioii.s, a house plaintiffs, assigned their proj)erry and business 
and lands were settled upon A., and it was agreed to trustees by a deed containing a proviso that, 
that the grandfather should occupy the house if the firm became bankrupt before a certain 
and lands, and also some glebe-lands belonging day, the deed should be void. The triisteos 
to A. There was evidence as to the rent that carried on the business, and the plaintiffs be- 
was to be paid, which was about the actual came indebted to them in the course of tradin 

value. A. never enforced the rent during the Before the day specified in the deed the linn 

eight years of his grandfather’s occupancy, which became bankrupt, and afterwards the trustees, 

ceased with his death, but had received sums brought an action against the plaintlfi’s for the 
in money and goods equal to about half the debt due to them : — Held, in a suit by the plain- 
alleged rent: — Held, that there was either an tiffs to establish an equitable set-off, tluxt. the 
express contract to pay the rent, or an agree- plaintiffs could not set off the tlebt due to them 
ment to occupy as any other tenant, and pay a from the firm against the debt <Uie from tiiem 
quantum meruit ; the sums and goods paid to to the trustees. I/unt v. Jessell, 18 Beav. 160 ; 
go towards the rent. Almgton v. Booth, 3 Jur. 2 W. R. 219. 

(N.s.) 50. A plaintiff having given a guarantee for the 

A corpoi^tion, in addition to the ordinary payment of 1,6001., and any other sums ivliicii 

• ... functions of a municipal corporation, performed might be advanced to his son by the defendaur, 

• those of managers of baths and w^ashhouses, and a claim in respect of money so advanced on the- 

, .. ' Mso those of a local board of health, and kept at guarantee is not the subject of a set-off. J/orley 

a bank three separate accounts,, corresponding to v. Inglis, 6 D. F. C. 202 ; 5 Bcott. 314 ; 4 Bing,, 
r ■ , these three classes of transactions. At the time (N.c.) 58 ; 3 Hodges, 270 ; 7 L. J.,‘ Cl F. 11. 
of the bank suspending payment, there was due 

. ’ to it on the account of the municipal affairs of Joint and Separate Bahts.] — ^Joint and sepa- 
OWporation a latgo money,' and there rate debts cannot be set off against each o-ther at 

was due from the bank to thovCbr^ration, in law, Twogood, Eoe parte, 11 Yes, 519. 

' 'Of “ the local ’board' a A joint debt cannot be set against a sepn' 

that* rate debt at law ; but, in > 

©Wms one bticnlar, circUiu^anoes, a$ there ^ a ^ 


seiios of transaction?? in wliicii joint credit has 
l;»oen given. Vnlliamy y. Nohlc, 3 Mer. 618 ; 17 
E. K. 143. 

A. Iins a joint demand against B. and 0., Avho 
are also creditors of A. B. by letter liaving 
tnade liimseif separately liable to A. on account 
of the demand originally joint, cannot, either 
at law or in equity, set o±T the joint <lebt due 
frf)m A. to himself and G. Rim, JEx parte^ 
Buck, 125. 

In an action of contract by A. against B., a 
joint and several promissory note, made to B. by 
A., C., D. and E., inav properly be set off. Owen 
-V. IVaUiisvn, 5 C. b: (N.S.) 526 ; 28 L. J., C. P. 
3 ; 5 Jur. (NT.S.) 102. 

Bankers stop})ed payment, being indebted to 
A. on his separate account, and creditors of 
A. and B. on the joint account. A. assigned 
the credit to A. and B., and gave notice to the 
bankers to transfer it accordingly, which they 
neglected to do. Afterwards tiie bankers com- 
mitted an act of bankruptcy, and were declared 
bankrupts : — Held, that, in equity, A. and B. 
were not entitled to set off; the two debts. Watts 
y. Chrtstle, 11 Beav. 546: 18 L. J., Oh, 173 ; 13 
Jur. 244, 345. 

A. and B., executors under a will under which 
A. was also residuary legatee, kept an executor- 
ship account with a bank, at which A. kept also 
a private separate account. The bankers stopped 
jjayraent, and filed a liquidation petition, and 
a trustee was appointed. Previously to the 
Moppage the executors had paid ail the debts, 
and funeral and testamentary expenses, and set 
apart securities to answer the annuities be- 
queathed by the will; but the executors were 
jointly liable for t%vo small sums for rates and 
taxes, and their solicitor’s bill of costs in rela- 
tion to the estate. At tlie date of the stoppage 
a sum of 1.400^. was due from the bank on the 
executorship account, while a sum of 1,200Z. was 
owing by A, on his separate account. A, claimed 
to prove in the liquidation for the difference 
between tlie two sums, as having a right to set 
off as against the debt due from him the money 
owing from the bank on the executorship ac- 
count, on the ground that the money on that 
account constituted in fact a clear net residue 
in which he was absolutely interested : — Held, 
that the one. account could not be set off against 
the other, the rules of equitable set-off or mutual 
credit not applying unless A. was so much the 
person solely beneficially interested in the ba- 
lance of the joint account that a court of equity 
would without any terms or further inquiry have 
obliged B. to transfer the account into the name 
of A, alone. 2forie.r. Mx parte^ Willis^ In re, 
49 L. J., Bk. 9 ; 12 Oh. I). 491 ; 40 L. T. 792 ; 28 
W. B. 235. 

The plaintiff drew a bill nominally for a par- 
ticular use, which he was authorised to do, and 
discounted it with some bankers, who held the 
joint guarantee of both the defendants for those 
particular bills ; the plaintiff then used the money 
for the purpose of releasing one of the defen- 
dxants from arrest ; the otlier defendant was 
obliged to pay the bill under the guarantee. In 
an action for wages, one of the defendants set 
off this payment : — Held, that he could not do 
so, Jones V. Fleming, 7 B. & 0, 217 ; 6 L. J; 
(o.s.) K. B. 113. 

There is no rule that a debt due to joint ci'edi- 
tors, which has been contracted by fraud, can be 
set off against a separate debt due fr-om one of 
the joint creditors. Middleton v, PolUch, KiiigM 


and Raymond, Ex parte, 44 L. J., Cli. 6IS ; L. B. 
20 Eq. 515. 

P,, the .solicitor of K. and B,. (who were trus- 
tees of a marriage settlement), received oii their 
behalf 4,000Z., and represented that he had 
invested the whole of it on mortgage. He did 
invest on mortgage two sums of 2,2001. and 
%h0l,, part thereof ; but he never invested the 
balance of 950^. The deljt of 2,200^. was (witli 
the knowledge of K. and R.) paid off and re- 
ceived by P., and retained by him for reinvest- 
ment ; but no reinvestment u-as ever made. P. 
died insolvent : — Held, that neither of the sums 
of 2,200/. and 950/. due from his estate couhi be 
set off against a separate debt due to the estate 
from K. 11). 

See f urther, infra, PARTNERS, col. 709. 

3. Mutual Debts. 

What are.] — The 8 Geo. 2, c. 24, s. 5, applies 
only where the debts between the parties are 
mutual legal debts, the object of the statute 
being to prevent cross actions between the same 
parties. Isherq v. Bowden, 8 Ex. 852 : 1 0. L. 11. 
722 ; 22 L. J., *Ex. 322. See WnUams v. Coolie, 
10 Moore, 321 ; 3 L. J. (o.s.) G. P. 143. 

To an action for freight due upon a charter- 
party, the defendant pleaded tliat tlie plaintiff 
entered into the charterparty as master of the 
vessel, and for and on behalf of and as agent for 
the vessel ; that the plaintiff never had any 
beneficial interest in the charterpart.y, nor hail 
lie any lien whatever on the freight, and that he 
brought the action solely as agent and trustee for 
the owner. The plea proceecied to state that the 
owner was indebted in a sum of money to the 
defendant, which he offered to set off’ against the 
plaintiff’s claim Held, that such debt was not 
a mutual debt within 2 Geo. 2, c. 22, s. 13, and 
8 Geo. 2, c. 24, s. 5, and therefore that the plea 
was bad. Atwool v. Atwool. 1 El. & Bl. 21 : 

1 C. L. R. 242 ; 22 L. J., Q, B.'287 ; 17 Jur. 789 ; 

1 W. R. 325. 

Equitable set-off upon mutual credit ; though 
no mutual debts upon which a set-off could be 
sustained at law. James v. Kg miter, 5 Vcs. 106. 

4. Payment or Set-off. 

In what Cases.] — The defendant being in- 
debted to the plaintiff on a bill of exchange for 
25/., and being unable to pay the full amount, 
left 9/. 10.S*. in cash, and a bill for 17/. in renewal 
of the balance, at the plaintiff’s house in discharge 
of the debt. A few days afterwards he met the 
plaintiff, who then refused to take the bill in 
renewal, and stated he should retain the cash as 
payment of another debt, which he said was dim. 
The defendant then demanded back the money 
in addition to the bill ; but the plaintiff refused 
to return it. The plaintiff shortly afterwards 
sued the defendant on the originarbill : — Held, 
per Pollock, C.B., and Piatt, B,, that, under the 
circumstances, the receipt and retainer of the 
money by the plaintiff were evidence of pay- 
ment. Per Parlce, B., and Martin, B., that they , 
did not amount to a payment, but to a set-off. 
Thomas y. Cross, 7 Ex, 728 ; 21 h. J., Ex. 251. 

On a settlement of accounts between the plain- 
tiff and the defendant, the plaintiff was found to 
have been overpaid by 1/, lU. 5^., which sum (as 
the jury found) it was agreed should go to the 
defendant’s cr^it in their future dealings. This 
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claim, however, was barred by the Statute of j company as director. Jlutclunson y, l^ulnry.w 
Limitations. The plaintitf afterwards did work | Ex, 438 ; 3 C. L. li. 175 ; 24 L. J., Ex. 25 ; 3 
for the defendant, to the amount of oL 6.s-. 6rZ., ' W. K. 65. 

and brought an action to recover that sum. The Where a declaration stated that in cuiisidera- 
(letendaut paidl^.intocourt:— Held,that hehad tion that the plaintiff, for the accommodation 
a good answer to the balance of 11. (U‘. 6d. under and at the request of the defendant, would ac- 

never indebted. Smith v. Wnder, 12 C. B. 487 ; cept certain bills of exchange, and would deliver 

21 L, J,, 0. P. 158 ; 16 Jur. 008. them so accepted to the defendant, in ordei- that 

If A* agrees to do work for a certaim sum of he might negotiate them for his own benefit, ho 

money, and afterwards B. purchases some ^ — 

the materials which are worked up by A., the the bills 

money expended on that account must be set the plaintiff* for any lo 

off:. AUIn,wM v. Davleji, Peake’s Add. Gas. 82. the acceptance tliereof 
If a landlord directs a tenant, who is overseer that he did not p 
of the poor, to pay on the landlord’s i ' 

rates irregularly assessed on him, and promises whereof he, 

that the levies shall eat out the rents, the tenant to })ay to the holders of ^ the bills certain 
may set them off, or prove them as payment, in 
an action for use and occupation. liojjer v. 

Biwiford, 3 Taunt. 76. 


of undertook to provide mone^^ for the payment of 
.s they became due, and to indemnify 
" Dss or damage by reason of 
; ; and assigned for breach, 
provide money for the bills, nor 
account I indemnify the plaintiff from damage, by reason 
’ i, as acceptor, was forced and obliged 

sums.' of 

money, with interest, charges, and expenses :— 
Held, that, as the plaintiff might be entitled im 
this declaration to recover special damage, a set- 
off wms not a good plea, Hardoastle A^ether- 

5 . UI.LIQ01DATED OE LIQUIDATED CLAIMS, '''itlcckraliontteted that, iu coDsideraHoD that 
Ascertained Amount necessary so as to be Set the plaintiff’ would accept, for the defendant’s 
ojff.]— Damages cainiot be recovered by set-off. accommodation, a bill of exchange drawn by him 
Freeman v. Ile/jcft. 1 W. Bl. 394. 8. P., JIow- on the plaintiff’, and would deliver it to the cle- 

lett V. Strlcldaiid. Cowp. 56. fendant in order that he might negotiate it for 

Where damages are unliquidated and there is his own use, he promised the plaintiff to indem- 
not a mutuality, there cannot be a set-off’. Gnirf nify and save him harmless from any consequent 
y. Boyal F^edamje Ammuiee Co,^ o M. k. 8. loss or damage ; and that the i)]aintlff accepted 
439. ’ ' the bill and delivered it to the defendant. Breach, 

A sum of money given under an agreement by that he did not indemnify or save harmless the 
way of penalty cannot be pleaded as a set-off’, plaintiff from loss or clamage ; and the plaintiff’, 
Farh^ v, Pentim, 6 B. C. 216 ; 5 L. J. (o.s.) as acceptor, was obliged to and did pay W., the 
K. B. 112. hohler, the amount of the bill and interest, and 

costs of an action on the bill by W. against the 

Illustrations.] — Bj a charterparty A. plaintiff’, as acceptor : and the plaintiff* also in- 

agreed to pay B., the master of a vessel, one- currecl costs and expenses in defending and 
third of the freight at the final sailing of the settling the action. Plea, first, to so much of 
vessel, the same to be returned to A. if the cargo the declaration as related to the claim in respect 
should not be delivered at the port of destina- of the payjuent to W. of the amount of the bill 
tion, A. insuring at the owner’s expense and de- and interest, a set-off ; and a plea, secondly, to 
ducting the costs ont of the first payment. A. so much of the claim as related to the costs of 
paid the one-third freight, deducting the costs of the action brought by W. against tlie ])laintiA' 
insurance. The ship and cargo were lost ; and and the costs and expenses incurred in defeniling 
A. brought an action to recover back the one- and settling the action, that the whole of the 
third freight. B. pleaded that the loss of the costs and ex-()enses was incurred by the plaintiff’ 
one-third freight was a loss which A. was to be at the defendant’s request ; concluding with a 
insured against ; that A. insured so negligently, set-off : — Held, that the first plea was good, for 
that the insurance was useless ; and that by such that the plaintiff’s claim in respect of the amount 
negligence A. became liable to B. for the same of the bill and interest was a iiqui<latcd demanti, 
amount which he claimed from B., and to make capable of being ascertained with precision at 
good the same to B. ; — Held, that the plea wuis the time of pleading, and was separated from 
bad ; that the conclusion of law as to A.’s liabi- the rest of the claim, thoiigh mixed up \vith it 
lity was not warranted by the facts stated, as in one count, but that the second plea was bad, 
the amount to be recovered by B., as damages being pleaded to costs and expenses incurred by 
for A.’s negligence, -was not necessarily iden- the plaintiff, but not paid, and therefore not 
tical with that sued for by A. ChaHes v. Altui^ constituting a liquidated demand to wliieh a 
lo 0. B, 46 ; 23 L. J., C. P. 107 ; 18 Jur. 1105 : set-off’ could be pleaded. Crampton v. Walker. 

2 W, E. 595. 3 EL & EL 321 ; 30 L. J., Q. B. 19 ; 7 Jur. (n.s.) 

The defendant at the plaintiff’s I’eqiiest became 43 ; 9 W. B. 98. 
a shareholder and director of a company on re- So where under a declaration on an agreement 
ceiving from the latter the following guarantee : to indemnify the plaintiff against the costs which 
“ In consideration of your having at my request he might be obliged to pay in an action conduct.e<l 
agreed to become a shareholder of the Surrey by the defendant as the attorney of the plaintiff, 
Oas Company, and to be and act as a director, 1 with an allegation that he was compelled to pay 
hereby undertake to and agree to guarantee, in- in such action a certain sum for costs ; ami breach, 
demnify, and save you harmless from and against that the defendant had not indemnified the plain- 
‘ all losses, costs, charges, damages and expenses tiff, or paid such sum : — Held, that a plea of 
which you m^y, bear, incur* sustain or be put to set-off, pleaded to so much of the declaration 
^ -by reason thereof, or on account of yoxir acting as related to the plaintiff’s claim in respect of 
; as such director ” ; — ^Held, in an action against the payment of the sum for costs, was good. 

’’ jthedefendant^that as JBr&mn'V. U 0. B* (F;&) 655; 31 uJ., 

' money paid his'^ expenses 0* B. 206 ; 6 h. T* 385 ; 10 ,,W* E. 4^5, See Mm 

: eamif post^ eoL fOB, ^ ‘y 
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Equitable Set-off.] — T e ait action by assignees ! To an action for money lent, the court refused 
■of a bankrupt to recover the price of machinery : to allow a defendant to plead: hrst, ihat the 
NUpidicd ]>y tlie bankru])t. the court allowed the i claim was for moneys advanced by the plaintiffs 
defentlant "to plead an equitable set-off for un- | to the defendant npoii security on goods eon- 
.iiquidatwi damages arising out of tliO same con- \ signet! by the defendant to them ; that it was 
tract. Mah^hun v. Crow, 15 0. Ih (N.s.) 847. agreed that they should cause the goods so con- 
To a, dechiration for nu)ncy lent and paid and signed to be sold on account of the <iefen<]ant 
■coinruission the <lefendaiit pleaded for a defence for the best prices which could be got for the 
'On equitable grouru Is, that it was agreed between same, and out of the proceeds to retain the 
the ])laiutiff‘s and himself, on the following moneys advanced ; that the plaintiffs might have 
terms, vi/.., that he shouhl ccuisfgii certain rice sold the goods for prices more than sufficient to 
to the jhaintiffs ffrm at Buenos Ayres and reimburse them the moneys advanced, but they 
.'Jfonte A^ideo, for sale by the plaintiffs for him wrongfully and in violation of the agreement 
upon commission; that" tlie jdaintiffs should sold the goods for prices less than the best prices 
make certain ad vances against the rice and pay which might have been got, and by reason of 
the expenses of the c<msignment ; and that the such wrongful act they were prevented from re- 
plnintitfs should sell the rice, and satisfy out of imbursing themselves the moneys advanced out 
the ]>roceeds the advances, expenses, and com- of the proceeds of the sale ; secondly, that the 
mission, and pay to the defendant the balance defendant consigned to the plaintiffs goods, to be 
remaining out of such proceeds. The plea fur- by them sold at iTew York for commission at 
ther stated that the rice was duly consigned to prices not less than the best market price: that 
the plaintiffs under the agreenient ; that the they, not regarding their duty, wTongfnlly sold 
claims in the declaration were the advances, the goods for prices less than tlie best market 
expenses, and commission contemplated by the price, whereby the defendant sustained losses ; 
agreement ; and that the plaintiffs were guilty that afterwards it was agreed that they should 
of such negligence and improper conduct in the set off such losses against so much money as 
care of the rice and the management of the sale might be due from the defendant to the plaintiffs ; 
of it, tl'iat it fetched much, less than it ought to and that the amount of such losses was equal to 
have d<me, and was insufficient to satisfy tlie the claim of the plaintiffs. Attewhiry v. Jarrie, 
advances, expenses, and commission, whereas it 2 H. &;N. 114 ; 26 L. J., Ex. 178, 
would, but for their negligence and misconduct, In an action to recover a school bill, evidence 
have realised sufficient, and much more than of a collateral breach of agreement on the paih 
:suff 3 ,cient, to have fully paid and satisiied the i of the schoolmaster cannot be given by the de- 
same, and the deffcieiicy arising upon the sale, ; fendant in order to reduce the amount of the 
wliicli was the claim for which the action was : bill, such a collateral breach being the subject 
hi'oiight, had therefore entirely arisen from the i of a cross action and not of set-off. ICeiineijUOh 
plaintiffs’ negligence, default, and misconduct : j v. L. T. 802. 


-Held, a bad plea. Be,st v. Hill, 42 L. J., C. P. 

J : L. IL 8 C. F. 10 ; 27 L. T. 4110 ; 21 W. R. ! 


7. Bills and Notes. 


6. Geotjsd op Ceoss action-. ^ not an action for good., sold 

i and delivered, the derendant may set off money 
Whether Eight Enforceable by Cross Action due upon the plaintiff’s acceptance, of wdiich the 
or Set-off.] — To an action for freight, the defen- i defendant has become holder since the sale and 
■dant pleaded, by way of an equitable defence, j before delivery of the goods, though he has 
that the plaintiff, in" the course of liis employ- | agreed to give the plaintiff ready money for 
inent by the defendant, undertook to carry coal i them. Comfort h v. llhrott, 2 M. & S. 510, 

•of the defendant, and by his negligence and AVhere A., two mouths before Ihs death, ac- 
nnskiifulness the coal was lost, and tliat the cost j cepted a bill payable at his bankers in Lomloii, 
price of the coal was equal to the plaintiff’s de- j which was discounted by them for a customer, 
mand, and claiming equitably to set off' the one j who did not indorse it, and they were the holders 
.against the other : — Held, that the plea w'as bad, j on the day it became due, on the morning of 
as it only afforded ginund for a cross action for ! which they wrote it off, and an hour afterwards 
negligence. Sthmim v, Ilall^ 1 H. k; ,N. 881 ; 26 j received intelligence by post of the death of A. : 
L. J.^Ex. 212; 5 W. R. 867. — Held, that they Avere entitled to reimburse 

A consignee of goods under a bill of lading themselves out of the funds of A., and pass the 
has no right to deduct from the freight the value amount of the bill to their own account : but 
•of goods contained in the bill of lading, hut not the bankers having been in the habit of ad- 
‘deiivered to him ; his remedy is by cross action, vaiicing 1,0001. to A. by way of loan, for which 
Heyer v. Dresser, 16 C. B, (N.s.) 646 ; 33 L. J., sum he gave his promissory note, which Avas 


€. P. 289 : 10 L. T. 612 ; 12 W. K. 983, 


renewed every three months, Avlien they debited 


(Consignments of oil were made from Colombo him with the full discount Held, in an action 
to partik re.siden.t in England. During the voy- brought against them by the executors of A. for 
age several of the casks in which the oil was money had and received, that they could not set 
contained leaked. Some part of the oil which so off the amount of such note before it became 
-escaped was wholly lost, but the greater part was due, upon allowing a rebate of discount for the 
collected together and sold in one mass by the time it had to run, on the ground that such ad- 
eaptain in the course of the voyage for 750^. vance was to be considered as a separate trans- 
The consignees then agreed to share the proceeds action, and not one continued loan ; and that no 
in proportion to their respective losses : — Held, action could be maintained on the note until it 
that in an action brought by the shipowners became due. Mogerson v». Ladhrohe, 7 Moore, 
iigainst an individual consignee for freight and 412 ; 1 Bing. 93 ; 1 L. J, (o.s.) C. P. 6, 

.average, the latter could not set off his share (as On. the 2nd of January, 1832, the <lefendants, 
ascertained by the agreement) of the moneys aris- who were bankers, received from B. 0. a bill of 
ing from the oil sold. Jones v. Moore, 4 Y* & 0, 351* exchange for 7602.,= drawn by M. on his partners, 








^ ^ 1 . S- Pexalty or Liquidated Damages. 

Collusive Possession of.] — \\ lien the plaintifii: , 

claimed to set o-ff certain bills of exchange ' Liquidated Damages but not Penalty may be- 
against the jiroceetls of a promissory note, whicii Set olf.] — If two persons agree to perform certain 
were claimed to bo retained by A., and he was i work in a limited time, or to pay a stipulated 
not tlie bona htie holder of the bills, but had got , weekly sum for such time afterwards as it should 
possession of them for the jiurpose of establishing ! remain untinislied, and a bond is prepared in the* 
the set-off, and was under an engagement to re- ■ name of both, but is executed by one only, with 
deliver them to the real holders in case the claim : a condition for the due performance of the work 
to .set off failed, the bill was dismissed. Loiidoti, or the payment of the weekly .sum, and the 
Bomlxiij ami Sfediterranetni Bftnli V. Xarrawatj, : ■\vovW^ not ffnished in the time; such weekly 
42 L. j., Oh. 329 ; L. Ih 15 Eq. if3 ; 27 L. T. j payments are not by way of penalty, but in tlie 
r>72 ; 21 W. E. 318. nature of liquidated dainage.s, and may be set off 

by the obligee in an action against him by the 
When Overdue, ] — An indorsee of an overdue obligor who executed. Fletclmr v. Byrhv. 2 
bill or note takes it subject to all the equities Term Eep. 32 ; 1 E. E. 414. 
arising out of the bill or note transaction itself, The whole penalty incurred by the non-per- 
but not subject to any collateral claim existing formance of articles of agreement cannot }»e 
between the earlier partie.s to it. Therefore, to pleaded by way of set-off, Xedr[ife v. 
an action by an indorsee of an overdue note 2 Buit. 1024. 

against the payee a di.stinct debt due to the A. and B. entered into an agreement, for the 
payee from a former indorsee cannot he set off. true performance of which each party bound 
IVhifidwatl v. WaJlier, 10 M. & W. 390 : 12 L. J., himself to the other in the penal sum of 5001^,, 
Ex. 2K. See v. Bavin, 12 M. W. 159 : to be recoverable on breach of the agreement in 

13 L. L, Ex. 217. a court of law as and by way of li(]ni<late<l 

The right of an indorsee of an overdue bill of damages: — Held, in an action against A. by B,,. 
exchange to sue the acceptor is not defeated by for a breach of the agreement, that the 500/. was- 
the existence of a debt ilue from tlie drawer to a penalty, and that A. could not plead it by 
the acceptor, and notice by the latter to the way of set-otf as lif;[uidated damage's. Darinw 
drawer before indorsement of his election to set Praton, 9 D. R. 359 ; (5 B. & C. 215 ; 5 L. J. 
off the amount against the bill; nor is the in- (O.s.) K. B. 112. 

dorseeof such overdue bill of exchange affected By articles of agreement for altering an<l re- 
by the existence of a right to set off as between pairing a warehouse for a fixed price, it wa.s 
the acce})tor and the drawer, although the bill stipulated, tiiat in the event of tlie work not 
was indorsed without value and for the purpose being completed in three montlis, the builder 
of defeating the .set-off. Ouldnx. Havrlnim, 10 should forfeit an<l pay to the person with whom 
Ex. 572 : 3 C, L. E. 353 ; 24 L. J., Ex. 66 : 3 he contracted to do "the work, U. weekly and 
W. R. 160: every week, sucli penalty to be deducted from 

To an action on a bill of exchange it is a gootl the amount w'hich might remain due on the- 
answer to plead that the defendant accepted the completion of the work: — Held, in an action 
bill, and deposited it with the drawer, along with brought for extra work, that the employer was 
some canvas, in consideration of a loan, upon the entitled, after having paid the contmet price, t<s 
terms that the drawer should have the option of set itff the penalty against the extra work ; and 
Selling the canvas and applying the proceeds to that he had a double remedy, either to deduct it 
the .payment of the bill ; and that after the bill or recover it. JOxcl^worth v. AUmn, 1 H. & W,. 
dr|iiver*,s4^1, the for a sum ; 412 ; 2 0ale, llq 1 Tyr. & (31. 742 ; 

indorsed the bilTto the plaintiff, whb A <lcclarHtion stated a contract, by whicli the- 
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plailif i’:i’ o«?vciiante<l to ooni[)Iote buikliugs by 
2:'U’{1 October, ;iutl the defendant to pay him 418?. 
on tVie (j^)mpletiun ; ant.1 if the defendant should 
order any extra work, he shoiikl pay to the 
plaiiittd its vtilne ; or if he ordered any <liiniriu- 
tioii nr <snn<sion tlie plaintiff should allow the 
value out of the 418/. Jtlso. that if the buildings 
should not be finished on the 28rd October, the 
plaintiff’ should pay tlie penalty of 1/. per day 
f(,)r every -ttbset{ueiit day employed, as liquidated 
damage^, provided that if the defendant should 
requite any tide litional work the }>laintiif should 
be allowed .so muc.h extra time beyond 28rd 
Oetol)er a> might be necessary for completing 
the same. Tlie plaintiff’ averred that the de- 
fendant ordered extra work, which required 
thirty-one days of additional time, and the value 
of which was 84/.. and that the cotitract would 
have been fulfilled by Octr^ber 28rd but for such 
orders. And he demanded the 418/. (minus a 
sum for diminution), and 84/. for the extra work. 
The defendant pleaded, as to 22/., parcel of the 
debt, that the extra time necessary for com- 
pleting the additional work was nine days only, 
but that tlie plaintiff* had exceeilcd the time 
ending on 28rd Octt)ber by thirty-one days, 
whereby he became liable to pay the defendant 
22/., according to the deed ; which he offereti to 
set off ; — Held, that the clause for payment of 11. 
per day applied to the covenatit for extra time 
in respect of extra work, as well as to the clause 
which fixed a day for completing the contract as 
originally defined ; and that the defendant might 
deduct, in the form of set-off’, 1/. per day for the 
number of days by which tlie plaintiff had ex- 
ceeded the necessary time for completing the 
extra work. y. Jlarlorlt. Q. B. 1015; 

18 L. J., Q. JB. 45 i 13 Jiir. 220. ' 

The }!laintiff’s contracted to complete the erec- 
tion of certain buildings for the defendants 
within a fixed time, and in default to pay to the 


that if any differences sljouki ari.se touching tlie 
sums ’vVhicli should be deductible under the pro- 
viso, it should be referred to an arbitrator, and. 
that the parties should abide by his award ; the 
defendant then pleaded to the five la.st instal- 
ments, and interest, that diffeT-enees had arisen 
between the parties to the deed, touching tlie 
suras deductible ftnm the five last in.stalmeiit.s : 
and that the plaintiff, the defendant, and A., in 
pursuance of the covenant in the deed, referred 
the differences to the arbitrator, to determine 
what sum (if any), not exceeding 4,800/., should 
be deducted by the defendant and A., or either 
of them, from the five last instalments ; that the- 
arbitrator awarded that the whole of tlie 4,800/., 
being the total amount of the five, instalments, 
should be deducted from the five last instal- 
ments ; and that tlie defendant, thej'efore,- 
claimed to deduct, and deducted, the 4,800/. from 
the five instalments : — Held, a good plea in bar, 
as to the 4,800/., and interest. Pavlie-s v. 

15 Q, B. 297 ; 19 L. J., Q. B. 405 ; 14 Jiir. 701. 


9. By WAY OF 


Deduction 

PuiCE. • 


Flioivr CONTKAOT 


When Deduction may be Made without Set-- 
off.]— Where a person is employed to do work 
for a certain sum, and part of the work is after- 
wards done by the employer, the amount of the- 
latter work is matter not of set-off’ but of deduc- 
tion. Turner Y.Piaj/rr, 2 Man. A G. 241: 2 Scott 
(N.R.) 447. 

The plaintiff contracted in wiiting to do work 
for the defendant, and to find the materials foi' 
it, for a fixed sum. The defendant after ward, s 
supplied a portion of the materials, which tlie 
plaintiff accepted, and used up in the work. In 
an action for the work done by the jffaiutift’ : — 
Held, that the defendant was entitled to detluci: 
from the damages the value of the materials 


defendants as liquidated damages, 8/. foi' evei'y | supplied by him, without pleading a set-off, 

:il the i Newton y. Mrrrter. 12 M. A W. 772. 


day from the time fixed for completion, until 
work should be completed; and also within the 
same time, unless an extension of time was 
granted, to complete all alteration,s, additionSj 
Ac., which might be ordered by the defendants* 


If A. employs B. to make bricks for him at a 
stipulated price per tliousand, and B. does .so, 
and some of the bricks are so badly made a.s to 
be good for nothing, A, will be entitled to make- 


agents : — .Held, that the plaintiffs were bound to l a deduction for tho,se badly-made bricks out of 


pay the 3/. for each day that elapsed fi'oni the 
time fixed for completion until the works were 
completed, even where the alterations and addi- 
tions, ordered by the defendants’ agents, were so 


the stipulated price, and may make such deduc- 
tion in an action by B. for the stipulated price ; 
but if the bricks are badly matlc in a triffing 
degree only, so as merely to bele.s,s valuable than 


mixed up with the building to be erected, that I they otherwise would have been. A., in an action 
performance of the contract within the pre- ! for the stipulated price, will not Vje entitled to 
scribed time became impossible. v. *8/. i make any deduction on this account. Pardow 

John's C'oUege. Owford, 10 L. J., Q. B. 80 ; L, E. fi ! v, Wchh, Car. A M. 531. 

Q. B. 115; 23 L. T. 803 ; 19 W. R. 270. I In all actions for goods sold and delivered' 

See Penalty— Work and Labour, | a warranty, or for work done, as well as in 

i actions for goods agreed to be supplied according' 
Ascertainment by Arbitrator.] — To a declara- i to a contract, it is competent for the defendant 
tion stating that the defendant covenanted that I to show how much less the subject-matter of the 


I;'- 




he or A. would pjay the plaintiff’ fi,800/., by in- 
stalments, with i,nterest at 4/. per cent., with a 
proviso that, in a certain event, there should be 
; deducted from the five last iirstalments, sums 
not exceeding 4,800/., and that, in that event, 
the plaintiff, should .repay to the defendant and 
A, ail interest which should have beezi paid in 
resjzect of the sums deducted, and that, in de- 
fault of payment of any of the instalments, the 
• whole should be recoverable, and averring that' 
default had, been made, and that no sum was 


action is worth by reason of the breach of the 
contract ; and to the extent that he obtains, or is 
capable of obtaining, an abatement of price on. 
that account, he must be considered as having 
received satisLiction for the br-each of contract ; 
and he is precluded, from reco-^'ering in another 
action to tjiat extent, but no more. Monclel v. 
Steel, 8 M. A W. 85S ; 1 D. (n.s.) 1 : 10 L. J.. 

Where, by the custom of the hat trade, the 
amount of the injury sustained bj' the hats in 


deductible under the proviso ; the defendant set ! the process, of dyeing is always to be deducted 
out the deed, which contained a mutual covenant , i| from, the, charge for dyeing, the defendaiit is en- 
between the plaintiff, the defendant, and A,, j titM to .such deductions In an action brought 









goods were seized in the hands of the defendant 
for rent due to A., which the plaintiff was liable 
to pay ; the defendant having paid the rent, the 
court allowed him to deduct the amount from 
the verdict found for plaintiff. Plevin v, 
shall, 10 Bing. 24 : S M. & Scott, 403 ; 2 i.. J., 
a P.253.':,, 

Cross demand acquired after verdict is not 
ground for injunction here, to sta^^ proceedings 
under verilict. Whyte v. CBrlen . 1 Sim. & S. .551. 

Equitable right of set-off’ enforced after a 
judgment at law. Smith v. Pa/rhes, 16 Beav. 115, 

Where monejq to be set off’ aga in st a j iidgn ] ent 
debt, becomes due before the judgment, the judg- 
ment is treated in equity as obtained for the 
difference only. Where such money becomes 
due at any time after the judgment, it is to be 
set off firstly against the interest up to that time, 
and tlien in ciiminntion of the e4ipital at the 
same time. Such set-off is not a charge upon the 
judgment debt, but a satisfaction of it pro tant(X 
'Jemier v. 2Iorns. 2 N. E, 479 ; 11 W. E. 943. 

A. is a debtor to B. on a judgment, and 
succeeds in establishing a set-off in equity for 
moneys advanced to B.'s wife for necessaries. B. 
has a chnrge upon estates in which A. has a life 
interest, such charge, when raised, being payable 
to the trustees of B.’s settlement. A. cannot 
claim tlie same set-off against B. in respect of 
the charge, because it is not a personal demand 
on both sides as in the other case. S, (L 1 lh'.6: 
Sim. 334, 218 ; 30 L. J., Oh. 361 : 7 Jur. (N.s.) 
875 : 3 L. T. 871 ; 9 W. E.'29, 391. 


by the dyer, without giving any notice of set-off, 
.although there has not been any previous adjust- 
nient of the amount of the damage. Bamford v. 
'Harris, 1 Stark. 343. 

A. contracted to build a shed for B. Terms, 
-everything to be completed to the satisfaction of 
B.b engineers, payment 90 per cent, on com- 
pletion of works," 10 per. cent, to be held over 
ffjr six mouths to answer defects in work. A. 
sent in his bill in February as for a completed 
shed with a letter containing these words, “ as 
the shed will be completed before the close of 
the month,” and was paid 90 per cent, of 
ffhe price. In October B., who had done repairs 
to the shed, 'which A. declined to do, offered to 


: — Held, that the defendants were not 
d by the payment in February from 
g that the work was not completed, nor 
oing into the amount of the defective 
that the amount paid by the defendants 
airs was not the subject of a set-off ; that 
^as evidence to go to a jury of worl?: done 


10. Judgments. 

In what Cases Allowed.] — B. cannot in an 
.-action brought against him by A. set off a 
judgment recovered by him against A. for rrhich 
A. is charged in execution. Taylor v. Waters, 2 
Chit. 303 ; 5 M. & IS. 103. 

In a cross action, the defendant may set off the 
-debt against a judgment for a greater sum, and 
the court will stay proceedings thereon. Peacoch 
V . Jeffery, 1 Taunt, 426. See receding ease. 

Ho set-off against a judgment in one suit can 
bo allowed of a claim arising out of another 
'Separated and distinct suit. Thompson v. Parish, 
5 C. B. (n.s.) 685 ; 28 L. J,. C. P. 153 ; 5 Jur. 
<N.s.) 986 ; 7 W. E. 210. 

The plaintiff', a landlord, was liable to the 
-defendant, his tenant, for the costs of an injunc- 
tion suit for an alleged breach of covenant, which 
suit had been dismi.ssed. He had subsequently 
recovered judgment against the defendant in an 
•notion for rent. He then became liable to the 
-(.lefendant for damages which had been assessed 
in chambers, in respect of the wrongful injunc- 
tioxi. He %vas further entitled to his costs of a 
summons to vary the certificate for damages 
taken out hy the defendant, which had failed : — 
Held, that he was entitled to set offthejiulg- 
ment debt against the damages but not against 
the costs of the suit ; and that he was also at 
liberty to set off his costs of the defendant’s 
summons to vary against the costs of the suit. 
ThrocJwwrton v. Crowley, L- E. 3 Eq. 196. 

A verdict against a plaintiff in a prior action 
may be set off against a present demand. Bas- 
kermlU v. Breton, 2 Burr, 1229 ; 1 W, Bl. 293. 
S. P., Siamkhis v. Bayms^ 1 L, J, (o.s.) K. B. 
167 ; Bussell v. May, 7 L. J, (o.s) K. B. 88. 

By order of nisi prius, a verdict having been 


Where Parties not the Same. 


Although 

where one of the parties in t'wo cros.s actions has 
assigned lii.s interest to a third party, there may 
be no right to set off the judgment ; yet where 
the assignee being the real plaintiff in one action 
is also the real defendant in the other, there is 
such right of set-off. Standeven v, 


3I‘imfatmyd, 
against E.’s 

effects. E. having previously assigned all his 
effects to trustees, for the benefit of his creditors, 
the sheriff (under an indemnity from the trus- 
tees) returned nulla bona. Tlie plaintiff sued 
the sheriff for a false return. Tlie slieriff’ ob- 
tained a verdict. The court refused to allow the 
plaintiff’s judgment to beset off against the costs 
of the action against the sheriff'. Hewitt v. 
Pigott, 1 H. P. 0. 250 ; 1 M. A: Scott. 122 ; 8 
Bing. 61 ; 1 L. J., C. P. 43. 

The court allowed one of the defendants, who 
was chiefly concerned and bound to indemnify 


his co-defendants, to set off a debt due hy the 
plaintiff to him on a cognovit against a jmlg- 
ment due in an action of trespass «against sevm*ai 
Bourne v. Bennett. 1 H. ck P. 141 : 


defendants. 

4 Bing. 423, 

The court will permit the defendants to set ofi: 
a judgment recovered by them against the plain- 



.A. iiiiviiip’ obtained a verdict against B. k Co., 
his bankers, for the amount of Ids casli balance 
and nominal damages for dishonoui'iiig his 
cheque, ami B. k. Co. having brought actions 
against A. upon ]>iils of exchange to a larger 
amount \vhi<*h they had discounted for him, the 
judge stayed the exccutio^i in A.'s action until 
the liftli day of the following term. B. & Co.’s 
actions in the meantime ri})ened into judgments. 
The court alloweil the judgments to be set oh! 
against cacti other (subject to the lien, if any, of 
A.'s attorney) notwirhstandiiig A. had in the 
meantime >>ocome bankrupt, ami thus the in- 
terests of third parties had intervened. Mlianee 
Baith V. JIolfoiuL IG C. J>. (N.S.) 4(50. 

Effect of Solicitor’s Lien.] — The lien of an 
attorney does not constitute the relation of 
trustee and cestui quo trust between him and his 
client so as to jirevent the defendant in a cross 
action pleading a sot-oif, but is at most only a 
ground for the summary interference of the 
court on an application to set off cross judg- 
ments. Mpreer v. 4-1 L. J., Q. B. 212 ; 

L. E. 7 Q. B, 401) ; 2(5 L. T. 551 : 20 W. E. 605. 
See Banli v. llolforti^ supra, and cases 

sub-til. Solicitor. 

Judgment obtained after Declaration.] — A 
judgment obtained by a defendant against the 
plaintiff, after the declaration, and before plea, 
may be pleaded as a set-off, Jieynolds t. Beer- 
ling, 1 Dough 112 ; 4 Dough 181. 

Error depending.] — A judgment may be 
pleaded by way of set-off, altiiough a writ of 
error is depending thereon. Ib. 

Judgment against some by Default.] — Where 
there are many defendants, and some go to trial 
and obtain a verdict, but others suffer judgment 
by default, the court will permit the costs and 
damages on the judgment by default to be de- 
ducted from the costs taxed on the postea to 
those defendants who had a verdict. Sohoole v. 
NoUe.l H. Bh23. 

Kew Trial.] — ^AVhere two actions were brought 
bj'aml against the same parties, in the first of 
which the defendant obtained an award in his 
favour, and in the other the plaintiff, obtained a 
verdict with damages, the court refused to stay 
proceedings in the first action until a motion for 
a new trial in the other was disposed of, in 
order that the damages and costs' in the action 
might be set off against the costs of the other. 
JohiA-mi V. Laheman. 2 D. F. C. 646. 

Execution Issued.] — A tenant having obtained 
judgment, and issued execution against his land- 
lord, afterwards became -indebted to him for 
arrears of rent and dilapidations : — Held, that 
the landlord was not entitled in equity to restrain 
proceedings upon the judgment on the ground of 
set-off', lilaw V. XJlgatt^ SI L. J., Ch, 83 ; 7 Jur. 
(lf.S.) 1300 ; 5 L. T. 251 ; 10 W. E. 4. 

Daymeut into Court.] — In an action for freight, 
and cross action for unliquidated damages against 
a foreign seaman, the court refused to permit the 
freight to be paid into court, as a fund liable to 
payment of the damages when ascertained. 
Bherhorm v. SifMn, 3 Taunt. 525. 

Verdict recovered merely.] — The amount of a 


verdict recovered cannot be set off against the 
amount of a iudgiiient. (Jarriob v. Jene-s, 2 D.. 
P. €.,157. ■ ^ ... 

Defendant in Execution,] — The taking a 
debtor in execution on a judgment may be 
replied to a plea of set-off on such jiKlgment.. 
Ttiiflor V. 2 Chit. 803 : 5 M. (k 103. 

Taldng the defendant in execution is not an. 
absolute extinguishment of the debt so as to 
preclude tiie plaintiff* applying to the e<;p.iitable 
discretion of the couil to set off inteiiocutory 
costs due to the defendaTit in the same suit., 
Thompson v. Barlsh, 5 €. B. (x.s.) 6H5 : 28 L. J,,, 
G. F. 153 ; 5 Jur. (N.s.) 986 ; 7 W. lb 210. 

Where a prisoner in execution is discharged l>y 
the consent of his creditor, upon giving :i fresir 
security to satisfy the judgment, and that security 
is afterwards defeated on accoimt of a mere- 
informality, the judgment is satisfied, and cannot 
be set off against a demand of the prisoner. 
Jacques v. Whlthy, 1 Term Rep, 557. 

Judgmeats in Different Courts.] — Jt is no ob- 
jection to an application to set off two judgments- 
against each other, that they are in different 
courts in this country, provided the parties are 
respectively beneficially, as well as legally,, 
interested in such judgments. Brlsiowe v. Sved- 
harn^ 8 Scott (N,E.) 366 ; 7 Man. k D. 6-18, 

A judgment in king’s bench migiif have been, 
set off' against a judgment in common pleas so 
as to narrow the execution to the balance due, 
Bdrker v. Braham,, 2 W. Bl. 869 ; 3 Wils. 396. 

The defendant %vas allowed to enter satisfac,- 
tion on the roll upon a judgment obt ained against 
him in king’s bench on his acknowledging satis-- 
faction for the amount upon a judgment obtainetl 
by him in common pleas against tlie plaintiff fur 
a larger amount, although lie had the phiintiff in 
custody in execution of that jiulgment. Slm.pmn 
V. Uadlvy^ 1 M. k S. 696. Overruled by Taylor v. 
supra. 

A judgment for the plaintiff in common pleas 
may be set off against a judgment for the defen- 
dant in king’s bench although plaintiff is dead, 
and the judgment assets in the hands of her 
administrator. Bridges v. Smith, 8 Bing. 29;, 

1 M. & Sc. 93 • 1 D. F. C. 242 ; 1 L. J., C. F. 33. 

In December, 1854, A., as attorney for the 
plaintiffs, commenced an action at their suit in, 
the queen’s bench against the defendant, in 
which they had a verdict for 507., and on the 
28th March, 1855, judgment was signed for the- 
damages and costs, together amounting to 857. 4,s'. 
All the proceedings, down to final judgment 
inelusive, were carried on in the name of A., as. 
attorney for the plaintiffs, but before the trial an- 
aiTangement was made between A. and B., 
another attorney, by wdiich the proceedings were 
carried on by B. in the name of A. until the 26th 
February, 1856v when an order to change the 
attorneys was made, and B. was substituted for* 
A. as the plaintiffs’ attorney. On the day after 
the trial B. purchased the interests of the plain- 
tiffs in the vei'dict for 507., and gave notice to- 
the defendants’ attorney. In July, 1855, the 
plaintiffs were nonsuited in another action whicii 
they brought in the common pleas against the- 
defendant, and on the 21st January, 1856, judg- 
ment of nonsuit, with 717. Qd, costs, was 
signed against the plaintiffs. Upon an applica-- 
tion by the defendant to set off that sum against 
the damages and costs in the action in the 
queen’s bench : — JIeld,that there w^asno absolute- 
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right to have one judgment set off against the 
otber. iSiwjm/i v. Zamh, 7 El. k El. 84 ; 26 
L, J., Q. B. 321 ; 3 Jiir. (N.S.) 412 ; 5 W.R. 227. 


D. BY AKD ACtAIKST WHOM. 

1. AOE^TTS, FACTOES, A2?D Brokees. 

Broker— -ISfo Authority to Sell as Principal.] 
— The character of br(3ker is materially different 
from that of factor; and, therefore, where a 
broker sells goods, without disclosing the name 
■of his ])rincij)al 5 in so doing lie acts beyond the 
scope of his authority, and the buyer cannot set 
tiff a delit due from the broker to him against 
the demand for goods made by the priiici})al. 
Zariiif/ V. Corrifi, 2 B. & Aid. 137 ; 20 R. R. 383. 
See v. Broxon^ 4 L. J. (o.s.) K. B. 203. 

Bel credere.] — A broker, who pays to A. 

the price of goods sold by him for A. under a del 
credere commission, is entitled to set off: the 
amount against the assignees of B., for whom he 
bought the goods. v. Clenshy^ 1 M. S. 

576 ; 14 R. R. 531. 

Where a ])erson |)urch,ased, as broker for B.. 


so jiayablc or so to set it off. Wahshf^ v. Prorun^ 
1 C. L. R. 823 ; 8 Ex. 843 ; 22 H J., Ex. 355. 

Agent from Kecessity.] — The plaintiff^, who 
were merchants at DiGp})e. sold to the defeiulant, 
a merchant at Wisbeach. a cargo of oil-cake, and 
j delivered the same at Wisbeach, in December, 

I 1841. 3’he defendant paid for the caigo; hut 
I afterwards, considering that it did not answer 
I the sample, landed a portion of it f<a’ the pur[)Ose 
i of examination, and afterwiirds landed the wliole, 
and lodged it in the public granaries. He then 
informed the plaintiffs that it lay there at their 
risk and costs, and required them to take it back. 
This the plaintiff’s refused to do. After some 
negotiation, the defendant, in May, 1842. gave 
notice to the plaintiff’s that the cargo was lying 
at the granaries at their disposal, and if no direc- 
tions were given by them would be. sold, and the 
jjroceeds applied in part payment of the <lefen- 
dant's damages ; the plaintitfs answerer!, that 
they considered the transaction at an end. and 
demanded payment of the })rice, whereupon the 
defendant offered the cargo for sale in liis own 
name, and afterwards sold it in his own name to 
a third party: — Held, that the defendant had 


^ - , , , . , _ , accei)ted the goods, and was not to be considered 

the goods ot A., for whom lie sold them iinder a i agent of the jdaintiff’s from necessity : and, 
del credere commission, and did not disclose at i therefore, that be could not, in an action against 
the time the name ot A., but disclosed j him for the price of the goods, set off’ the money 

after, and afterwards paid A. the ])rice Held, | goods as nionev receiver!, by 

that, in an action by the assignees ^ot B. to | tpe plaintiffs for his use. Chapman \\ MorUyn^ 


recover the balance due upon a resale of the 
goods made by the broker on account of B., he 
was not entitled to set off, either under 2 Geo. 2, 
e. 22, s. 13, or 5 Geo. 2, c. 30, s. 28, the payment 
made to A. v, 4 M. & 8. 566 ; 

16R. R. 544. 

And where a broker has cff’ccted policies in 
the name of his principal under a del credere 
commission, he cannot set off’ losses which have 
liappened on those policies, although those 
claimed are total, and he has accounted for them 
with his p]i]icipal. Onmmlnq v. Forrader, 1 M. 
A;S. 494; 14 R. R. 511. 

But where the broker has guaranteed the pay- 
ment of an average loss adjusted an under- 
writer, to the persons insured untier a del credere 
commission, he may set it off. Wlenholt v. 
'Jloherts‘2 Gamp. 586. 

In an action by the assignees of a bankrupt 
underwriter against a broker, for premiums due 
to bankrupt, semble, that the broker cannot set 
off a loss on policy effected by him as agent, 
without a commission del credere, where there 
has been no adjustment, though the loss take 
place before the bankruptcy. Balier v. Langhorxi, 

Taunt, 519 ; 2 Marsh. 215 ; 4 Camp. 396 ; 16 
R. li. 662. 

Honey Advanced by,] — A defendant can- 
not set off a debt due from a principal against 
a claim by a broker who had advanced money on 
goods, and declared on a special contract respect- 
ing the sale of them as his own goods, though the 
sale-note mentioned the name of the principal. 
Athym V, jlmler, 2 Esp. 493. 

Agent Acting beyond Authority.] — A ship’s 
husband and part owner In this country employed 


11 M. k VV. 534 ; 12 L. J., Ex. 292. 

Auctioneer.] — An auctioneer suiiig B. for the 
price of goods sold by him as such : — Heid, that 
B. might set off a debt dne to him from the 
})riiici])al vendor. Jarvi.s- v. Chappie, 2 < ’bit. 387. 

And ,s'dr Auction and Augtioneee. 

After Kotice of Assignment.] — A., a firm in 
Calcutta, having, as such, dealings with B., a 
firm in London, who acted as their agents, 
employ them to receive for them the<lividendsof 
stock in England, ivhich had been bequeathed to 
them by their father (whom they sut'ceeded in 
the ffjun, and who had also employed B. as 
his agents), and they request B. to carry 
the dividends to a separate account in their dif- 
ferent names. The dividends were acctadingly 
received by B., one of the partners taking out 
administration for the })urpose, and in tlieir 
correspondence with A. they treat them as a 
separate item of account, but it did nor ap) >ear 
clearly from the correspondence what was the 
understanding as to these moneys being or not 
being applicable to the general account. The 
house of A., -which diti .not then include all who 
were beneficially included in the stock, becoming 
afterwards indebted, assigned all their property 
to trustees for their creditors: — Held, tiiat ail 
the interest of the then firm in the ^toek passed 
by the assignment, and that B. hatl no right to 
retain in payment of a debt to them any part of 
the dividends received after notice of the assign- 
ment. Calvin V. TLirtivell, 5 Cl. k F- 484. 

Payment by Agent — Ratification.]— It is a 
good answer to a plea of set-off, that the amount 
has been paid by a person professing to act as 
agent for and on'account of the plaintiff, though 
without his authority, and that the latter ratified 

the act at the time o-f the trial Simpson v. 
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the anioiiiil oi: liis years salary, both parties be- 
lieviii.e at the time that the treasurer had. the 
.authority of the corporation to make such pay- 
ment ; but the treasurer had no such authority, 
.and tile corporation afterwards repudiated the 
payment and dismissed the clerk from their ser- 
vices. In an action against him for the reco'veiy 
■of incomes paid to him on account of the corpora- 
tion : — Held, that the cor].)oration was entitled, 
at the trial, to ratify the act of their treasurer, 
and consequently that the clerk could not set off 
the amount of his salary as due to him from the 
■corporation. Ih. 

Sale without Kotice that it is for Principal.] 
— If a factor, who sells under a del credere com- 
mission, sells goods as his own, and the buvxr 
knows nothing of any ])rincii)al, the buyer may 
set off any demand he may have on i he factor, 
against the demand for the goods made by the 
principal. Georqe v. Claqett. 7 Term hep. 359 ; 2 
JSs]). 557 ; PeakVs Add. Cas.'lSl : 4 h. E. 462. 

When a factor, dealing for a ])rinclpal. but 
‘Concealing that principal, delivers goods in his 
•own name, the person contracting with him has 
.a right to consider him, to all intents and pur- 
poses, as the principal ; and though the real prin- 
'Cipal may appear and bring an action upon that 
■contract against the purchaser of the goods, yet 
that purchaser may set-off any claim he may 
have against the factor in answer to the demand | 
■of the principal. Ilahone v. WllUam,^. 7 Term i 
Eep. 360, 11 ; 4 E. E. 463, n. ' I 

Whei’e an agent sells in his own name for | 
an undiBC.Iosed principal, and the principal sues | 
the buyer for the price, the buyer cannot set off ' 
a debt due from the agent unless in making 
the contract he was induced by the conduct of j 
the principal to believe, and did in fact believe, 
that the agent was selling on his own account. 
Coolie V. Esiltclby^ 56 L. J., Q. B. 505: 12 App. < 
=Cas, 271 ; 56 L. T. 673 ; 35 W. E. 629— H. L. (E’.) i 

L. k Co. sold cotton to G. in their own names, , 
but really on behalf of an undisclosed principal. 
0. knew L. k Co. were in the habit of dealing : 
both for principals and on their own account, : 
.and had no belief on the subject whether they ■ 
made tins contract on their own account or for ’ 
;a principal : — Held, that C, could not in an 
.action brought by the principal for the price of 
the cotton set off a debt due from L. k Co. Ih. 

Where the plaintiff employed an agent 
to sell an estate, which he accordingly sold to 
the defendant, and on the settlement of the 
purchase money the defendant set off a debt 
due to him from the agent and paid over the 
balance : — Held, that the plaintiff’ was not pre- : 
eluded, by having executed the conveyance in 
ignorance of the arrangement by his agent, 
from recovering from the defendant the sum so 
setoff. Young v, Wliite, 7 Beav. 506 ; 13 L. J., 
•€h. 418 ; 8 Jur. 654. 

And whe,re the broker <loes not mention his 
principal until he himself has become insolvent, 
the principal cannot set off the price of the goods 
against a debt due to him from the broker, and is 
still liable to the vendor. Waring v. Fave7iok, 1 
Camp. 85. 

The plaintiffs, who were bankers, employed a 
firm of m,erchants in London, in whose name 
certain policies of marine insurance wei’e taken 
cut, to collect from the underwidters contribu- 
tions in respect of general average losses. The 
merchants sent the policies to the defendants, 
•who were Insurance brokers, and instructed them • 


to collect the moneys from the underwriters. 
The defendants, when they collected the inoiieys, 
did not know, nor had they any reason to believe, 
that the merchants were only acting as agents -in, 
the matter, tn an action by the ])laintiffs to re- 
cover the moneys so collected : — Held, tliat t])e 
defendants could set off’ against the claim of the 
plaintiffs a debt due from the merchants to them 
at the time when they collecteil the moneys. 
Montagu v. ForumaJ] [1893] 2 Q- 350 : 4 E. 
579 : 69 L. T. 371 ; 42 W. E. 124— C. A. 

In order to constitute a valid defence within the 
rule in George y. GUigeU (7 Term, Eep. 859), the 
! plea should show that the contract was made by a 
person whom the plaintiff’ had intrusted with the 
■possession of the goods, that that person sold 
I them as his own goods in his own name as prin- 
cipal with the authority of the plaintiff', tliat the 
defendant dealt with him as, and believed him 
to be, the principal in the transaction, and that 
before the defendant was undeceived in that 
respect the set-off accrued. It is not iiecessary, 
j in such a plea, to negative “ means of knowle«]ge ” 

I that the seller was dealing as an agent. Eto'ries 

V. Imperial Ottoman Banli^ 43 L. J.. 0. F. 3 ; 
L. E. 9 G. P. 38 ; 29 L. T. 689 ; 22 AV. ll. 92. 

Plea to an action for goods sold and delivered, 
that the goods were, wuth the privit}- of the plain- 
tiff, sold and delivered to the defendant by S., the 
agent of the plaintiff’, in the name and as the 
goods of S., and that the defendant never knew 
the plaintiff as the owner ; that at the time of 
the sale and delivery S. was and still is indebted 
to the defendant in a sum exceeding the price of 
the goods, and that the defendant is ready and 
willing to set off and allow to the plaintiff the 
price of the goods out of the money so due and 
owinu from 8. : — ^Held, good. On'r v. IT/ 

7 D. k E. 42 : 4 B. & C. 547 : 4 L. J. (0,S.) K. B. 5. 
8. P., Purchellv. Salter^ 1 Q. B. 197, 209 : 1 G. 

& D. 682 ; 10 L. J., Q. B. 81 ; 11 L. J., Ex. 433. 

It being within the ordinary scope of a factor's 
authority to sell his principal’s goods in Ills own 
name, a purchaser who has no knowdedge of the 
agency is entitled to set off against the price of 
the goods a debt (lue to him from the factor |>er- 
sonally. Biaion, E>e parte. IlenUy. In re. 46 
L. J., Bk. 20 ; 4. Ch. D, 133 ; 35 L. T. 644 ; 25 

W. E. 105— C. A. 

Custom of Stock Exchange.] — A country 

stockbroker, acting on behalf of an undisclosed 
principal, instructed the defendants, members 
of the London stock exchange, to sell certain 
shares. The defendants sold the shares, and de- 
ducted from the purchase money the amount 
which the country broker owed them in respect 
of prior transactions. In an action by the undis- 
closed principal to recover the amount so deduc- 
ted, the defendants set up a custom of the London 
stock exchange that they were entitled to treat 
the country broker as the principal, and to set off’ 
against the purchase money the amount of their 
claims against him : — Held, that the alleged 
custom was unreasonable, and that the defen- 
dants must show that the undisclosed , princi}>al 
knew of the custom before the sale, and agreeil 
to be bound by it. JSlaehhirn v. 4 E. 

297 ; 68 L. T: 510—0. A. 

Notice as to Principal — Time for — Sufficiency.] 
— principal had stipulated with his factor that 
‘ bills of exchange for the price of goods sold 
should be made payable in, such a manner as to 
S 8|Qw'the-factor’s conneetion with the principal, 


it Ai‘ii .I*,)...,. ...u...'.. ..A..,. t.. k >, 
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and they were, in fact, stamped, Agent for W. commission in respect of the insurance. MUdml 
1)1x011 (Linn), Calder ' and Govan Ironworks, v. 58 L. J., Q. B. : 8 App. Cas. S74:. 

Glasgow,” in pale "blue ink, but so that the 82 "W. 11. 125 — H. L. (K.) Affirming 47 L. T. 
stamp was concealed or obscured by the agent’s 318 — C. A. 

signature : — Held, that the purchase being from If a buyer purchases goods of a factor, with 
a factor, and not a mere agent, the stipulation the knowledge that he sells as factor and not as 
was immaterial as regarded the purchaser, unless pririci})!!!. the buyer cannot set off a debt due to> 
he w'as affected %vith notice, and that the stamp- him from the factor, in an action for the price of 
ing of the bills was not sufficient evidence of the goods bought by the priucipal. v.. 

notice against the purchaser’s uncontradietod I^etuptov, 1 C. B. 587 ; 18 L. J., 0. B. 205; 13 
oath that he was unaware of any agency. Di.ro/t, Jur. 750. 

& parte., IfenXey, In re, supra. One who buys goods of a i)crsoii whom lie 

Where before goods are all delivered, or any knows to be selling them as an agent, caiinot 
part of them paid for, the purchaser is informed set off in an action by the })rinci[)al for their 
that they belong to a thin I person, he has a right price a debt due to him from the agent, even 
of set-off against the principal. Mtwre v. Cle- though he did not at the time of the purchase 
’???cw^w//,2 Camp. 22. Zedand know and had not the means of knowing who 

Co. Y. Watfio 7 i, 50 L. J., Q. B. 483 ; 7 Q. B. D. was the real owner. Setnenza v. Brindeip 
874 ; 44 L. T. 575 ; 29 W. R. 604— C. A. 18 C. B. (X.S.) 457 ; 34 L. J., C. B. 151 ; 11 Jur. 

A factor was employed to sell a cargo of goods (n.s.) 400 ; 12 L. T. 265 ; 13 W. R. 534. 
consigned to him, and on the 5th February sold A. placed timber in the hands of H., a factoid 
to A. one parcel of the goods, and delivered to for sale on a del credere commission. B. bought 
him an invoice in his own name. On the 13th it through the agency of C., a broker, who (as 
A. applied to purchase another parcel, but some H, was aware) had prior knowledge of the fact 
difference occiuTing as to the price, the factor that the timber was the property of A., and that 
said he must write lo his principals. He did so, H. was selling as factor only. O.’s knowledge of 
and on the 20th informed A. of their answer. A. the relative position of A. and H., however, was 
bought the goods at the price named by the not communicated to B., who made the purchase 
priiicipals, and the factor delivered to him an bona tide, although he was aware that H. was in 
invoice and a bought note in the name of the the habit of selling timber as factor : — Held, in 
principals ; the payment to be at four months in an action by A. against B. for the price of the 
cash. On the same day, and on other occasions timber, that B. was affected by the knowledge of 
within that period, A. made payments to the his broker, C., and therefore could not set off” 
factor, not expressly on account of these goods, against the price of the timber so bought for him 
It appeared that it was the factor’s practice, when a debt due to him from H. Drm^r v. Mmwod^ 
he sold goods on his own account to pay himself 17 C. B. (K.s.) 455 : 34 L. J., 0. P. 4S ; Id Jur. 
advances, to deliver an invoice in his own name ; (x.s.) 851 ; 11 L. T. Ill ; 12 W. 11. 1030 — Ex. Ch. 
when he sold merely as a broker, to deliver a To an action for money received, the defen- 
bought note. In an action by the owners of the dants pleaded that they, at the request and with 
goods against A., for the price of the parcel sold the consent of the plaintiff, dealt with and 
on the 5th I’ebruaiy, the jury found that the treated F. as the principal in the transaction in 
factor communicated to A. that he sold the goods respect of which the moneys were received by 
for other persons as principals, but that A., until the defendants, and as the party with whom 
the 2Uth February, bonii fide believed that he alone they were dealing : that ‘ the plaintiff 
sold to pay himself advances ; and that, using authorised and requested the defendants to re- 
the ordinary precaution of merchants, A. was not ceive any moneys resulting from the transaction 
bound to make further inquiry : — Held, that A. on account of and as the moneys of F., aiul on 
was entitled to set off the payment made by him the terms that they might deal with such moneys 
to the factor. Warno)' v. 1 M. &; W. 591 ; as his moneys ; averment, that the moneys, being 

2 Gale, 86 ; 1 T^t. G. 955 ; 5 L. J,, Ex, 275. the moneys resulting from the transaction, were 
Merchants in London, upon the instruction of afterwards, in pursuance of the request, authorirvy 
shipping agents at Havannah with respect to a and consent of the plaintiff, received by the de- 
cargo of tobacco to be consigned to the London fendants in respect of and as the result of the 
merchants, and after receiving the shipping said transaction, and on account of and as the 
documents, effected policies of marine insurance moneys of F. : that, upon the faith, and in con- 
in the ordinary form on behalf and for the bene- sequence of the request, autliorit^y, and consent 
fit of all parties whom it might concern. The of the plaintiff, the defendants afterwards gjive- 
Havaruiah agents shipped and consigned the credit to I’, in respect of divers other transac- 
tobacco in their own names, but were in fact tions, and were induced to allow F. to incur 
acting as commission agents for Havannah debts to them which were still due ; and that, 
merchants to whom the tobacco belonged ; and before and at the time when the moneys were sa 
the London merchants, before effecting the received by the defendants, on account of aiul as- 
policies, had notice that the Havannah agents had the moneys of F,, he, F., was and still remained 
an unnamed principal. A total loss having oc- indebted to the defendants for and in respect of 
curred the London merchants received the policy the debts thereinbefore mentioned in an amount 
moneys, but before receipt had notice that the equal to the plaintiff’s claim, which amount the 
moneys were claimed by the Havannah princi- defendants were willing to set off : — Held, bad. 
pals r — Held, that an action lay by the Havannah Mrrmid v. IdUehojf'dLeim, 4 G. B. (N.s.) 710 ; 27 
principals against the London merchants for the L. J., 0. P. 302. 

policy moneys; that the London merchants were When an agent is permitted to, and does, sell 
not entitled to a lien upon th<J moneys for the goods, as if he is a principal, and becomes bank- 
balance of the , general aceonnt mfch the rupt, it is no defence to an action by the prin- 
Havannah agents, and could not tn that action cipal against the vendee for not accepting the 

dr set off ' goods, that there were mutqal credits, pot afieged ' - 
^fthfhg,' except* the, subject of ^ an ordinary set-off, ^^l^etween < ' 

L '1 y , ' . ! ' ; , ' ■; 


the agent and rondee, resulting in a balance in 
favour of the lat/cer. Turner v. Thomas. 40 L. J., 
€. P. 271 : L. E. 6 C. V, 010 ; 24 L. T.' 879 : 19 
■W.M. 1170 . 

Compare eases, sub tit., Principal and 
. Agent. : ' ^ ■ ‘ 

2. Solicitors. 

Oosts — 27o Bill Delivered.] — An attoi’nej may 
^set off the amount of Iiis costs, although he has 
not delivered a bill one month before the action. 
Broica v. Tihh'tU, 11 C. B. (N.S.) 855 ; 31 L. J., 
€. P. 20f) ; Cy L. T. 385 ; 10 W. E. 405. 

The defendant, under a plea of set-off, put in ! 
.an account rendered to liim by the plaintiff, by 
which he charged himself with items due to the 
defendant. On the other side of the account 
were items due to the plaintiff’ for costs as an 
attorney, but for ’^vliich no signed bill was 
proved to have been delivered ; and which left a 
balance due to the plaintiff Plold, that the 
plaintiff was entitled to avail himself of the 
amount of the bill of costs, as the non-delivery 
of a signed bill did not extinguish the debt, but 
<jniy prevented an action being brought to re- 
cover it. Harrison v. Turner, 10 Q, E. 482 ; 16 
L. J., Q. B. 295 ; 11 Jur.,Sl 7. 

Money out of Pocket-- Negligence.] — An at- 
torney undertook -to conduct a cause, charging 
shis client only money out of pocket. The ciient 
advanced money to the attorney during the 
progress of the cause, which was properly ex- 
pended in carrying it on. By subsequent negli- 
gence in the attorney the cause failed : — Held, 
first, that attorney was not entitled to recover 
money out of pocket, paid by him subsequently 
to the negligence of which he had been guilty ; 
and, secondly, that the client was not entitled to 
set off the money advanced and expended pre- , 
viously to such negligence. Lewis v. Samuel, 

.8 Q. B. 685 ; 15 L. J., Q. B. 218 ; 10 Jur. 
'429.,.' ■■■■■ 

3. Esecutoes and Administeatoes. 

Debt due from, or to — Debt to or from Tes- 
tator.] — A debt from the testator cannot be set 
off in an action for money had and received to 
the use of the plaintiff as executor. Schofield 
V. Corhett, 6 H. & M. 527 ; 11 Q. B. 779, ii. 

A set-off for money due from the plaintiff to 
a testator in his lifetime may be pleaded in an- 
swer to a declaration on a cause of action which 
accrued to the plaintiff from the defendant, as 
executor, after the death of the testator. B lakes- 
ley V. Smallwood, 8 Q. B. 53S ; 15 L, J., Q. B. 
185 ; 10 Jur. 470. 

In an action by an administrator for the 
balanGe of the intestate’s bankingaccount at the 
time of his death, the defendants sought to avail 
themselves of a debt due to them from the 
Intestate as one of the several makers of a pro- 
missory note which did not become due until . 
after the intestate’s death ; — Held, that the , 
claim could not be relied on as a set-off. Newell : 
V. Natio7ial Provincial Bank of England, 45 
L. J., G. P. 285 ; 1 0. P. D. 496 ; 34 L. T. 533 ; 

M W. B. 468. , . ■ : ■ 

To an action by an administrator, who sues in 
his representative character for a debt due after 
the death of the intestate, the defendant cannot 
set off a debt due to him from the intestate in 
his lifetime. Bees v. Watts, 11 Ex. 410 ; 25 L, J,, 


; Ex. 30 ; I Jur. (N.S.) 1023 ; 3 W. E. 575— Ex. 
Ch. 

An executor, sued as such for a debt which 
accrued to the plaintiff from the testator in his 
lifetime, cannot set off a debt for money had 
and received to the defendant’s use, as executor, 
and money due on an account stated with him 
as executor since the death of the testator, the 
debt sued for, and the debt sought to be set oft] 
not being mutual. Wa7\dall v. Thellmson. 6 El. 
& Bl. 976 ; 3 Jur. (N.S.) 314 ; 5 W. E. 25.— Ex. 
Gh. 

A creditor of an intestate purcliased part of 
the intestate’s goods, of his administrator : — 
Held, that he could not set off the amount 
against a debt due to him from tlie intestate 
at his decease. Lamharde v. Older, 17 Beav. 
542 ; 23 L. J., Cli. 18 ; 17 Jur. 1110 ; 2 W. E, 
32. 

To an action against an executor for a debt 
due by his testator, he pleaded that, at the 
death of the testator, the plaintiff was indebted 
to him in an equal amount, which being still 
due, the defendant was willing to set off against 
the plaintiff’s claim. The plaintiff rejJied on 
equitable grounds, that the testator dovised and 
bequeathed to him a freehold estate and a sum 
of money, and devised and bequeathed other 
property, real and personal, to his other children, 
and declared that the money and other effects 
already advanced and delivered by him to his 
children should be deemed advancements, and 
that they should not be required to account for 
the same ; averring that the matters of set-off 
were mone}^ and effects so advanced: — Held, a 
bad replication. CrulUrer v, Gulliver, 1 H. & 
H. 174 ; 25 E. J., Ex. 341 ; 2 Jur. (N.S.) 1051. 

To a declaration in an action on a covenant 
by husband and wife as administratrix, a set-off 
of money due to the intestate cannot be sup- 
ported. Wai'TiY. Bickford, 7 Price, 550. 

The trustee in banlaaiptcy of bankers sued 
their customer for the balance due upon his 
private account. The customer had another ac- 
count With the bank as executor, and at the time 
of the bankruptcy the balance on this accoiint 
was in his favour. Under the will of his tes- 
tator the customer was both executor and re- 
siduary legatee, and at the time of the bank- 
ruptcy he had assets in his hands, exclusive of 
the balance in the bank, more than sufficient to 
provide for all bequests which remained unpaid, 
and to leave a balance due to him as residuary 
legatee Held, that he was entitled to set off 
the balance due to him on the executorship ac- 
count, since the bank might have .sued him in 
his own name if he had overdrawn it, the only 
effect of opening the account as executor being 
to give notice that there might be equitable 
rights. Bailey Y, Pinch, 41 L. J., Q. B. 83; 
L. E. 7 Q. B. 34 ; 25 L. T. 871 ; 20 W. R. 
294. 

In an action by the executors of an under- 
writer against a broker, for premiums due on 
policies subscribed by the testator, the broker 
cannot set off returns of premium, which re- 
turns became due after the testator’s death. 
Houston V. Bohertson, 2 Marsh. 138 : 6 Taunt. 
448 ; 4 Camp. 342 j, Holt, 88 ; 16 E. B. 655. 

Even though the policies were effected under 
a del credere commission. Homton v. Bor- 
denave, 2 Marsh. 141 ; 6 Taunt. 451 ; 16 B. B. 
657. 

See also Enecdtob and Admjnisteatoe. 
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4. Husband and Wife. 


ii 


a 


'! nff ■ a loss on'one of tliose policies effected in tlie 
I ijnnie of the broker, at tJio request of a ibjird 
Action by or against — Bebt due fi’om or to.] — ! person, on ,eoods in which such third ijersor^ was. 
A de})t due to a niHii in ris^ht of his wife cannot ‘ iiirerested, but on which the broker had a lien 
be set off in an action .against liim on his own i to a go'cater amount than the set-off ehihnetL 
bond. Pai/nJrrw ilV/ZA’-'V, .Bull, X. Ik 1 79. i !)av}<\^ v. WUliitt^on^ 4 Bing. nJS ; 1 i\I. & B.. 

Xor can a de].)t. due from a wife (him sola, br^ i .h)i) ; 6 L. J. (o.S.) C. B. 121 ; 29 11. 11. di>4. 
set off in an acdun hy ihe hu^bnnil alone. | Upon an action against the iindorwriter fur a. 
iraaff y. 2 Esp. 594. j loss, the underwriter cannot setoff the ])remir,ins 


Unless he has promised to pay tlic debt after 
marriage, and thereby made it Ids own. //;, 

A debt from a bankrupt to a marrie*! woimxn 
dura sola, cannot beset(.ff against a d(.-l)t from 
her husband to the balder apt, JJJaijdou, 

19 Yes. 465 ; 2 .Bose, 240. 

Where a promissory note is given to a married 
woman, the husband may sue on it in his own 
natne oniy. and then a debt due to tiie maker 
frotn the wife dum sola cannot be set otf. Pur- 
TJUrjlt V. J/c.v.y, 19 B. & C. 558 ; 5 M. ck Ky. 296 ; 
8 U, J. (O.S.) K. B. 287. 

In an actiem by assignees of a bankrupt on a 
promissory 3.iotc given to his wife before mar- 
riage, the maker cannot set off a debt due to 
him from the bankrupt. Tates v. Shere'nifjtini^ 
11 M. & W. 42 ; 2 D. (N.s.) 803 j 12 L. Ex. 
216. 

Upon the bill of a married woman entitled to 
a sliaJ’C of the personal estate as one of the next 
of kin of the intestate against her husband and 
administrator, the latter claiming to retain to- 
ward satisfaction of a debt by bond from the 
hii.sband to him, it was declared he was not en- 
titled to retain. Bllhanh (Lady) v. MontoUeu^ 
5Ves. 737; 5 11.R. 151. 

A person advancing to a married woman, 
deserted by her husband, and left wholly with- 
out provision, sums of money which have been 
actually laid out in the purchase of necessaries 
for her, is, in a court of equity, entitled to stand 
in the place of the tradespeople supplying those ; 
necessaries, and the sums so advanced and so 
laid out, constitute an equitable set-off against a j 
legal debt due to the husband from the person 
making those advances. Jenmr v. Morris^ I 
Br. kSm, 218. Affirmed 30 L. J., Oh. 301 ; 7 
Jur. (N.S.) 373 ; 3 L. T. 871 ; 9 W. K. 391. 

■A. and his wife and children wmro entitled 
under a settlement to 1,500 A charged on real 
estate of which B. was tenant for life ; the 
1,500Z. was the wife’s property vested in trustees 
for the husband for .life, with usual remainders. 
A. was indebted to B. for money advanced for 
the wife : — Held, that on raising the chargm, B. 
could not set off his claim against A.’s life in- 
terest. Jemwr v. Morris^ 2 N, E. 479 ; 11 W. E. 
943. 

6. Insubange Oases. 

Underwriter and Broker —IPraudulent Loss.] 
— Three underwriters, on a representation of a 
loss, paid their subscriptions, amounting to 60()7i, 
into the hands of the broker, who, by tiieir joint 
authority, paid over 300U The loss turned out 
y be fraudulent, and one of the underwriters 
ght .an action against the broker to recover 
his 200^. : — >Held, that the broker was en- 
i to set off the 3007. paid over against this 
mand, and that the court could not enter into 
account to see what each party was entitled 
£iyzderf 2 Marsh. 43 7, 

]“~An insurance broker, being 
a Ky 02^ policies 


although they have never been paid, urdess hn. 
can make it appear that tiie state of th(3 rmaiivi';' 
a (‘counts between assured, broker, and umier- 
writer. is such as to take the case out of tluz' 
ordinary rule, which is, that the receipt of the' 
underwriter for the premium is conclusive evi- 
dence f<n' the assured, that he has paid the })re- 
mium to the underwriter. JDe Gamhidc v. Pigou., 
4 Taunt. 246. 

Debt —-Claim on Life Policy Moneys.]— -B. 
being indebted to A., gave him money to effect 
an insurance ; as a security A. took the insurance' 
in his own name, and shortly afterwards died.. 
The executors received the money from the' 
insurance office, and sued B. for the debt, who 
was not allowed to sot off the amount obtainecii 
from the insurance office. White v. Gomgjertz, 1 
L. J. (O.S.) K. B. 52. 

Damages must he Liquidated.] — Xotwitb- 
standing that a marine policy of insurance is a. 
contract of indemnity, it is to be taken with 
this qualification, that the parties may agree be- 
forehand in estimating the value of the subject- 
insured by way of liquidated damages. Irvings 

V. Manning, 6 0. ,B. 391. 'Bee Bald g y . India 
and London Life Assurance Co., 15 C. B. 365 ; 3- 
0. L. E. 61 ; 24 L. J., C. P. 2 ; IS Jur. 1024 ; 3- 

W. R. 116— Ex. Oh. 

Action to recover a partial loss on a valued: 
policy of insurance. Plea, that the loss was ad- 
justed between the plaintiff and the defendant 
at a certain rate per cent., and that the amount 
payable by the defendant to the plaintiff was- 
thereby liquidated, and ascertained to be ii sura 
certain ; against which the defendant has a set- 
off for premiums of insurance Held, a bad 
plea, the action being for unliquidated damages,, 
which were not liquidated by the adjustment, as 
it would xiot be conclusively binding on the 
parties. Lnchie v. Buslihy, 13 0. B. 864: 1 
G. L. E. 685 ; 22 L. J., G. B. 220 ; 17 Jur 625 
1 W. E. 455. 

A declaration on a policy of insurance on a 
ship and cargo alleged an average damage or 
loss on a portion of the cargo insurec.!, and a 

breach by reason of the non-payment of the de- 

fendazit’s proportion of the average loss. Plea,, 
set-off for premiums : — Held, bad, as the action 
was for unli{}uidated damages. Bod ding ton v.. 
Castelli, 1 EL & Bl. 879 ; 1 C. L. B, 281 ; 23 
L. J.. Q. B. 31 ; 17 Jur. 781 ; 1 W. E. 359— 
Ex. Ch. S. P„ Bellas v. Neptune. Marina In- 
surance Co., 49 L. J., C. P. 153 ; 5 C. P. D. 34 
42 L. T. 35 ; 28 W. E. 405— C. A, 

Underwriters and Assured.] — 
subsequently to the date of a _ 
ance on goods executed a deed of insp 




under the ninriinl credit clause, s. 171, of the 
iJankriiptcv Act, iS41). iJr- y. Sauitdevis, 

L. 11. 7 0. P. 570 ; 27 L. T. 120 ; 20 W. E. SOL 

6.' ALISTEE AND SeR'YAXT. 

Wliat may be Set olf against Wages.]'— In .an 
jndicu liv ;i servant againA. his master for wages, 
the latter cannot generally set otf the Y'alue of 
pKt hy the neglig'cnce of the former ; but 
if it was part of the original agreement and 
linderstandiiig between them, that the servant 
should pay out of his wages for his master’s 
goods lost through bis negligence, the value of 
the goods so lust may be deducted from the. 
armount of the wages. Le Loir v. JBristow, 4 
tJau'jp. Ibl. 

in an action for work and labour, and goods 
sold and delivered, t.l\e defendants pleaded that 
Tlie services were performed, and the goods sold, i 
in pursuance of an agreement between the | 
plahitilf and defendants, that the former should j 
navigate certain barges for the defendants, who ! 
were common carriers by water ; and that the i 
piaintiif should be responsible for the safety i 
and due delivery of all goods taken on board by 
him ; and that the amount of any pilferages or 
damage sustained should be deducted from his 
wages, and miglit be pleaded or set off accord- 
ingly ; and concluded by averring a loss by 
pilferage of wine delivered to the plaintiff in 
the course of his emplyinent ; and that the de- 
fendants were rendered" liable to pay in respect 
thereof a sum exceeding the amount of the 
plaintiff’s wages, and offered to set off the dif- 
ference : — Held, that the plea was good in 
substance. Cleworth v. Plekford, 7 M. & W. 
314 ; 8 D. P. C. 873 ; 10 L. J., ,Ex. 41, 

The defendant was a clerk to the plaintiffs 
under an agreement for an annual salary deter- 
minable by three months’ notice, or on payment 
of three months’ salary. The plaintiffs, dis- 
covering that the defendant had written letters 
reflecting on them, and communicating informa- 
tion which he had received in his capacity of 
clerk, dismissed him without notice or salary. 
They subsequently sued him in a county court 
to recover money wdiich he had received to their 
use. The defendant admitted the receipt of the 
money, but relied as a defence by way of a set- 
off on a claim for three months’ salary, for 
having been dismissed without notice. The 
plaintiffs contended that the defendant’s con- 
duct justified their dismissing him without 
notice or salary. The Judge ruled that the 
plaintiffs were not justified in dismissing him 
without his salary, and allowed the set-off' : — 
Held, that although there were no sufficient 
grounds for depnaving the defendant of his 
salary, yet as the dismissal was not a wrong- 
ful dismissal, but an event contemplated by the 
agreement, the three months’ salai’y became on 
the dismissal a debt to the defendant, and was a 
proper subject of set-off. LJasi An^liwi Ry, 
v. Lythgoe, 2 L., M. & P. 221 ; 10 0. B. 726 ; 20 
L. J., C. P. 84. 

•7, Partkbrs.^ 

Authority of, to allow* Set-off.] — A, and B. 
were partners in a firm. A. allowed a debtor to 
the partnership to set off a separate debt of his 
own against money due to the firm^ the debtor 
knowing the interest which B. had in the debt. 
B. filed a bill against the debtor and against A., 
to have it declared that the debtor had no right. 


to retain his sliure in the debt towards payment 
of the sepai'ate debt of A. : — Pleld, that, [Utiiough 
one partner could bind another in the receipt 
and payment of partnerslujj debts, lie coal I 
not set off his separate debts against tim debts 
due to the firm; and the debtor's knowle-ige 
of the co-partner’s interest rendered the bill 
sustainable as. against him. Pier eg v. Fynneih 
40 L. J., Ch. 404 J L. E. 12 Eq. 69 ; 19 UA E. 
■710. ■ 

One Partner a separate Trader.] — Where one 
was a partner in a firm, and also carried on a 
separate trade himself, and the firm, being in- 
debted to him, remitted to him a note given to 
them by a third person : — Held, that in an action 
on the note by him as indorsee, against the 
maker, the latter might sot off a demajid which 
he had against the firm. Puller v. Roe, Peake, 
197. . . 

Incoming Partner.] — E. & H., attorneys, sueil 
the defendant for work and labour ; the defen- 
dant pleaded a set-off, for money receivetl by F. 
before H. became a member of the firm : — Held, 
that the plea was no answer to the action, not- 
withstanding F. had, after the commencement 
of the partnership, admitted the receipt of the 
money. Franee v. White ^ 8 Scott, 2.57 ; 8 D, P, 
0. 53 ; 6 Bing. (N.C.) 33 ; 9 L. J., 0. P. 27. 

Surviving Partner,] — A debt duo to a sur- 
viving partner may be set off against a demand 
on him in his own right. Slipper y. StUhtom^ 1 
Esp. 47 ; 5 Term Rep. 493. S. P., French v.. 

Term Bep. 5S2. 

Only Apparent Partner.]— So, a debt due from 
one wdio was the only apparent trader may be 
set off in an action by himself and partners. 
Straaey y, Deey^ 2 Esp. 469, n. ; 7 Term Rep. 
361, n. 

Survivor Insolvent — Deceased Partner.]— 
Joint simple contract creditor may proceed 
against a clear residue of assets of deceased 
partner, the survivor being insolvent ; and may 
set off, against a debt to the deceased from the 
survivor and himself as his surety, a debt to the 
survivor from deceased, wdiicli was agreed to be 
applied in liquidation of debt secured. Cheetliam 
V. Crooh, M‘Clel. & Y. 307. 

t Outgoing Partner,]— A. and B. entered 

into partnership as brewers, A. bringing in, as 
his share of the capital, a brewhonse and other- 
premises, which were subject to mortgages for 
debts due by him. A. retired from the business, 
which was continued by B. alone, who agreed to- 
take the brewhonse, &;c., at a valuation, but the 
amount was not to be paid till the mortgages 
were satisfied. B. became bankrupt, and the 
mortgage debts remaining unpaid, his assignees,, 
before any proof made in I’espect of A.’s'debt,, 
paid off the mortgages : — Held, that the assignees 
were entitled to deduct the sums paid by them 
from the dividends on the sum which was due to 
A. from B. at the time of his bankruptcy. Rome 
V. Andermn^ 4 Sim. 267. 

Eetiriug Partner — Assignment by.] — A re- 
tiring partner received .security from the con- 
tinuing partners for his share, and which he 
assigned, to third parties : — Held, that the 
assignees took 'subject , to the right of equitable 
set-off of' the , continuing against the retiring 
partner. Held, alsoj that the assignees having 
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! against the profits of the liiTsiiiess payalhe to the 
petitioner the amount of the debts due from the 
partners! lip at A/s death. Jhirpr)\ Kt; pc/rtf, 
1 De G. 6c J. ISO ; 20 L. J., Bk. 74 ; 3 Our. 
I (I7.S.) 72 1 ; 5 W. R. 537. 

Between Partners.] — ^AVherc in an action for 
use and occupation of stables, it a])pearcd that, 
the plaintiii and defendant liaving formerly 
been engaged in running a sta go-coach, weekly 
accounts were dcliTered by tlie former to the 
' latter, by which it appeared that the piaiiitiif 
received the profits for the purpose of divaling 
them, and which stated the sum due to the de- 
fendant for the work done : — Held, t!iat they 
were not evidence of set-ofi: ; for tliat to 
become a matter of set-off, the balance in such 
partnership account must be final. Fromont v. 
CouplaRcl, 2 Bing. 170 : 9 Moore, 319 ; 1 Car. & 
P. 275 ; 3 L. J. (o.S.) 0. P. 237 ; 27 B. R. 575. 

Upon a dissolution of partnership, the defen- 
dant agreed to pay to his co-partners G,S17Z. 9,s‘. 8/7., 
as his share of the liabilities of the linn, they 
taking the effects and assets, and undertaking to 
pay a" debt of 51,8917. 12.y., due from the firm to 
H. After the dissolution they became bankrupts, 
and never paid PI. : — Held, that in an action liy 
their assignees for the 6.8177. 9,s*. 8/7., the defen- 
dant could not set off their undertaking to pay 
the 51,8917. 12.?. to PT. Ahhott v. IIiclis.T) Bing, 
(x.c.) 578 ; 7 Scott, 715 ; 8 L. J., C. F. 314. 


assented to a substituted security in 1846, in lieu 
of a prior one in 1845, were subject to all the 
equities existing at the date of the second 
security. Smith v. Parhes, 16 Beav. 113. 

Legacy to Partner.] — The assignees of a firm 


Continuing and Eetired Partner.] — ^As to the 
equity of set-off for [)artnership debts paid by a 
continuing partner, ag.'dnst a legal debt due from 
him to a retire/l partner, upon a bond for a 
|)rivate loan. Lee v. Flood, 2 Sm. k G. 250 ; 2 
W, R. 348. 


Bisclosure of Partnership.] — A. and B., in 
Australia, entered into an agreement to buy gold 
dust on a joint speculation, on the terms that 
the profits should be divided, so that A. should 
have half the profits on tlie sale of the dust 
bought by B., and B. should have half the profits 
on the dust bought by A. They each bought 
quantities of gold dust according to such agree- 
ment. They afterwards entered into another 
agreement, that each should consign his gold 
dust to the plaintiffs for sale, a consignment 

and that 


on the joint account of them, A. and B. , 
each should instruct the plaintiffs to divide the 
'‘■4. with one moiety 
in their respec- 
ts. , B. accord" 
, as on the joint 
the gold dust so 

IffmsSf and the widow of the deceased partner bought by him, and gave directions to sell it, 
pay to the appointee of the deceased partner an and to give credit for one moiety of the proceeds 
annuity of 2007., or one-fourth part of the profits to A., and for the other moiety to himself. Also, 
■of the*" business according as the surviving A. consigned the gold dust so bought by him to 
partner should elect. In August, 1843, A., on the plaintiffs for sale, but inadvertently omitted 
his marriagewith the petitioner, made an appoint- to advise the plaintiffs that it was consigned on 
anent in her favour of an annuity of 2007., or at the joint account of A. and B., and to instruct 
B.’s election, of one-fourth of the part of the the plaintiffs respecting the division of the 
profits of B. in the business. The partnership profits ; and B. wrote to the plaintiffs, telling 
between A. and B. continued until A.’s death, them that in case A. should so omit to instruct 
in September, 1851. B. then conducted the the plaintiffs, they were not to pass the one- 
business alone until his bankruptcy in 1856 ; half profits of Bds gold dust to the credit of A. 
but he did not in the interval between the death The plaintiffs wrote to A., informing him that 
of A. and his own bankruptcy make any pay- they would pass to his credit half the proceeds 
ment, either in respect of the annuity of 2007. of the gold dust ; and they subsequently received 
or of one-fourth part of the profits of his busi- both consignments, and sold them, and gave 
ness, nor did he make any election between the credit to B. as well for the moiety of tlae pi'oceeds 
two ; his assignees in bankruptcy, however, sent by A. as also for the whole proceeds of the 
‘ elected, if obliged to elect, to pay to the peti- gold dust sent by B., setting the same off against 
tioner one-fourth part of the. profits. At the a debt due to them from B., who had become 
.. death of A, the partner^P; wa^ indebted to bankrupt between the date of his consignment 
’ different persons to ah amount exceeding such and the sale of it. After this giving of credit to 
Aqj^-lohrth part' of tbo debts B..for the whole of the proceeds of B.’s consign" 

paid .off ,1^ ; ment, and after the bankruptcy^ 3. infortped the . 

‘assignee A. was entitled to a moiety 


net proceeds, and to credi' 
and B. with the other moiety, ; 
tive accounts with the plaintiffs 
ingly consigned to the })laintiffs, 
account of himself and 


Held, that A. had a right in equity to such 
moiety, and to set oft the same by way of equit- 
a])Ie <lefence in an action of debt b}" the 
plaintitl'S atrairist him. Mkln v. 11 C. 

B. (x.s.) 520 : 31 L. J., C. B. 177 ; 8 Jiu\ (N.S.) 
015. 

Bond by Firm for Partner.]— Set-off is allowed 
of a debt of the bankrupt’s to one partner sepa- 
ratel^q against a joint debt of him and his p)art- 
ner, on their bond to secure the separate debt of 
tlie former. Ilauffon^ Air parie^ 18 Ves. 233 ; 1 
Hose, 15G ; S 11. H. 335. 

Bond to Partner in Trust for Firm.] — It seems 
that money due for advances raarle by a banker 
to his customer upon a bund given by tlie cus- 
tomer to one of the partners, in trust for the rest, 
may be set off in an account current between 
them. A>uv.s*£? v. 1 M. k S. 545 ; 14- H. H. 

529. 

Joint and Separate Bebts.] — A plea of set-off 
alleged that the debt claimed from the defen- 
dant was due by him and A. jointly ; and that 
the plaintiff was indebterl to the defendant and 
A., which debt the defendant and A. were ready 
and willing to set off. On special demurrer, on 
the ground that the statute of set-off applied 
only to mutual debts between the plaintiff and 
the defendant, exclusively of any third person, 
the plea held good. Staalncood v. iJunn^ 3 
G. .k L). 115 ; 3 Q. B. 822 ; 12 L. J., Q. B. 3. 

Where the employment of the plaintiffs, which 
%vas the subject of the action, %vas made by the 
defendant alone, he cannot set off a debt due 
from the plaintiffs to the firm of w'hich the de- 
fendant wms a member. TopVis v. Grane, 2 Am. 
110 ; 5 Bing. (N.C.) (536 ; 7 Scott, 620 ; 9 L. J., 
C: B. 180. 

Where one member of a firm, with the concur- 
rence of the others, had employed an auctioneer 
to sell some of the partnership property, in an 
action by the firm against him for the proceeds, 
he was not allowed to set off a debt due from 
the partner who employed him to sell, although, 
at the time he wms employed, he believed such 
partner was the exclusive owner of the property, 
and had no notice of the interest of the other 
partners, unless the other partners had consented 
to their co-partner so appearing to the auctioneer 
as sole owner, or had otherwise been guilty of 
some default on their part. Goi'don v. Mils, 3 
D, (k L. 803 ; 2 C. B. 821 ; 15 L. J., 0. P. 178 ; 
10 Jiir. 359. 

Where tw’o partners were creditors of a bank- 
rupt, and one of them was separately his debtor : 
— Held, the joint debt cannot be set off against the 
separate demand. BBey, Ex parte, W . Hel. 24. 

Debtor by bond to the separate estate of a 
deceased partner, not allow^ed in equity to set off 
his bond debt, in respect of acceptances for which 
he had become liable to the partnership estate, 
and which were proved by him under a joint 
commission of bankruptcy. Addis v. Knight, 

2 Mer. 117. 

8, TKtJSTEES AND ASSIGNEES. 

Action by Trustees — Debt from Cestui que 
Trust.] — In an action by a trustee to recover a 
debt for the benefit of the cestui que trust, a 
debt due from the cestui que trust cannot be set 
off, Tncher v. Tncher^ 1 H. & M. 477 ; 4 B. & 
Ad. 745 ; 2 D. J., K. B. 143. 

Where A. has a money demand against B., and 


B. (though a trustee) has a money demand 
against A., which, but for the iatcrvmutiou of the 
trust, would have constituted a good legal set-off 
against A.’s demand, the latter may be p’earled 
by way of equitable set-off. Cochrane v. Green, 
9‘C. B. (N.S.) 448 ; SO L. J., O. B. 97; 7 Jur. 
(N.S.) 548 : 3 L. T. 475 ; 9 W. R. 124. 

When a plaintiff is suing merely as trustee, 
and the defendant has a claim against the 
cestui que trust, which, but for the iuterveiition 
of the trust, would have been a legal set-off. such 
claim can be set off in equity, and, therefore, in 
an action can be set off’ by an equitable plea. 
Thornton v. Maynard, 44 L.' J., 0. B. 882 : L. K. 
10 C. P. 695 ; 3.3 L. T. 433, 

A demand, in the character of trustee or 
executor, cannot be set off against a debt due 
from the trustee or executor personally, although 
the executor gives evidence to show that he is, 
in fact, personally beneficially entitled to the 
amount •which is due to him in the character 
of executor. Middleton v. Polloch, Aliqee, 
Ex parte, 44 L. J., Gh. 584 ; L. E. 20 Eq. 29 ; 
33 L. T. 240 ; 23 W. E. 766. 

The only cases in which such a set-off of 
claims arising in different rights can be allowed 
are those where the person claiming the benefit 
of it can show some equitable ground (other than 
the mere claim of set-off’) for being protected 
against the legal demand. J5. 

A. was an executor and trustee of a fund to 
which as to one moiety he was entitled bene- 
ficially. .The fund was in the hands of B., who 
died insolvent ; at the time of B.’s death A. 
was indebted to P. : — Held, that A. could not 
set off the debt to the trust against his debt due 
toP. Ih. 

The plaintiffs claimed in this case to receive 
from the defendants, the contractors, a sum in 
their hands, and a further sum for non-comple- 
tion of the line within the stipulated time. By 
counterclaim the defendants sought to recover 
similar sums from the trustees’ corporation on 
their guarantee. By an agreement of November 
21, 1889, the price to be paid for the construction 
of the works Avas fixed at the whole capital of 
the company. The money as received was to be 
paid to the bankers, and made applicable for 
payment to the contractors. By agreements of 
December, 1889, a sale of shares and debentures 
was arranged, and the bankers guaranteed the 
interest on the debentures and preference shares 
up to the time fixed for compdetion of the works. 
By agreement of December 31, 1889, the con- 
tractors entered into an undertaking with the 
company for the payment of such interest. 
Daring the progress of the works the business of 
the bankers was transferred to a limited com- 
pany, w'hich eventually went into liquidation, 
and such banking company were allowed to con- 
tinue as bankers on the guarantee of the trustees’ 
corporation. The works were not completed for 
more than a year after the time fixed for comple- 
tion. Interest on the debentures and pi’efercnce 
shares in the meantime became due, which 
not paid by the contractors, and was paid by the 
company only so far as concerned the debentures. 
Subsequently this action was brought, and the 
matters in dispute were referred to arbitration. 
The award was made in November, 1894 : — Held, 
first, that there were such special circumstances 
as to allow the contractors to sue the trustees’ 
corporation in their own name. The contractors 
had admitted that at the time of action brough 
there was due from them 35, COOL, which might 
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have beea recovered by the bankers from the date of its corning' into existence. Subsequently 
corporation or the company. Held, secondly, to the acci'uiiig due of part of such calls the 
that, bra^much as the debt of the bankers was secretary wrote a letter to the transfert-es 
not due at- law to the contractors, this sum could acknowledging them to be^ the^ owners of the 
in ordinary circumstances not be set oh: against debentures, and requesting time for payment, and 
them, yet, as the contractors were entitled to sue the company accepted t\yo of the debentures in 
in their own name, set-off was available, and payment of calls due from the transferees as 
that, as the right of set-off in equity of a surety shareholders in the company. The compaiiv also 
rested cjii exoneration by his principal, Beeher^ iiaid interest to the transferees up to the tiling 
■ Qn authority of the debentures falling due. The articles of 

i of the company provided that the 
should have a lien upon the shares 
or debentures of any member indebted to the 
company, and should be entitled to sell the same 
and apply the proceeds in discharge of his 
’ ’ ■ -Held, that the company was not entitled 
in equity to set off the calls due to them from 
'he obligee as against the transferees, on the 
ground that the terms of the debentures and the 
After articles of association a})peared to contemplate 
igned his share, with the transfer of the debentures free from all 
against the original holder, and that the 
by their subsequent conduct,; had 
and dealt with the transferees l as 
•s of the debentures transferred 
to them. Higtfs v. Northern Ai^saM ' Tea: 'Chi. 
■' ^ L. E.,^, Ex, 387; 


t-aUe V. Lewis (26 L. T. 8-18) 

rs towdiat assets in the bankers’ liquidation were association 
available for this purpose. Aleo^ Craitdia com[)any s 
By. V. Greenhill., 76 L. T. 612. 

Interest Asgigned — Beneficiary— Executor . ] — 

A. being entitled to a share under a settlement, | debt 
the funds of which had been lent to B. on his 
covenaatj became executor of B. A suit was in- | tin 
stituted to recover the trust funds out of B, 
estate, and generally for administration 
a decree for accounts, A. assi;^ 

notice of the suit, and was subsequently found claims 
to be indebted as executor to B.’s estate beyond company, 
the amount of his share. By the order, on recognised 
further directions, A.’s share had been declared absolute owner 
liable to make good his debt : — Held, that the 
creditors of B. were entitled to be paid out of the 38 L. J., Ex. 233 
estate in priority to the assignees of A.’s share. 1125. 

Irh'ij V. B'hij, i Jur. (N.S.) "dS 9 ; 6 W. E. 853. To an action for non-payment of 15?., the 
21 Beav, 525 ; 3 Jur. (n.s.) 1311. balance due upon a building agreement, the 

defendant pleaded a set-off of a judgment for 10?. 

Assignees of Beht or Bond.] — The defendant 2s. against the plaintiff. The plaintiff replied, 
cannot plead byway of set-off a bond debt of the tliat, before the recovery of the judgment, he for 
plaintiff assigned to the defendant by another, a good consideration assigned the debt of irJ. to 
to Avhom and for wdiose use it was originally 8. ; that the defendant before the recovery of 
given. Wahe v. T\nMei\ 16 East 36. the judgment had notice of the assignment, and 

8. gave a bond conditioned for the payment of that the plaintiff was suing as a trustee for 8. ; — 
money. The obligee made C. his executrix and Held, tliat the replication was bad, and disclosed 
residuary legatee, and died. 0. proved his will, no legal answer to the plea, ^yaik\as v. Clark^ 
.assented to the bequest, and died, not having fully 12 C. B. (x.s.) 277. 

administered, leaving E. executrix of the execu- In an action for freight, the defendant pleaded 
trix C. in trust for her (E.’s) own benefit. A sum a set-off, to which the plaintiff replied, on oquit- 
dne on the bond in the first testator’s time able grounds, that while the freight was in the 
remained unpaid. C., during her lifetime, in course of being earned, ho assigned it for value 
consideration of a marriage about to take place to A., of which the defendant, before the debt be- 
between her and the father of 8., gave a bond to came due, and before the action was brought, had 
a trustee, conditioned for the payment of a sum notice ; and that the plaintiff was suing only as 
of money to the use of 8. if 0. should marry and trustee for A.: — Held, no answer to tlie plea, 
survive her intended husband. She did marry ]Mlson\. GaLHel.^ 4 B. k 8. 213 ; 8 L. T. 502 ; 
and survive him, and the money not having been 11 W. E. 803. 

paid in her lifetime, the trustee’s executor sued A railway company bound themselves to the 
E., the executrix of 0., upon that bond : — Held, plaintiffs by Lloyd's bonds, to pay certain sums 
that, in this action, the claim of E. upon S.’s of money and interest at the expiration of a year, 
bond could not be set off. Tucker v. Tucker, i A few days afterwards the comj)any granted the 

B. Ad. 745 j 1 H. & M. 477 ; 2 L. J., K. B. plaintiffs a lease ; they then assigned away the 

143. bonds. In an action by the plaintiffs for the 

A company, in an action upon certain deben- benefit of the assignees on the bonds, the com- 
ture bonds, sought to set off the amount of calls pany claimed to be entitled to set off rent which 
duo from the obligee of the bonds, upon shares accrued due under the lease after such assignment 
in their company. The amounts of the deben- and notice thereof : — Heid,that the company was 
tures were therein expressed to be made payable not so entitled either at law or in equity. 
to him, his executors, administrators, or assigns, son v. J/id- H ales By..i 36 L. J., €, P. 285; 
He transferred the debentures to C. and 8., on L. E. 2 C. P. 593 ; 17 L. T. 94 ; 15 W. E. 
whose behalf the action was really brought. The 1107. 
company registered the transfers and issued 

certificates of registration to the transferees, Assignee in Scotch Bankruptcy,] — To an action 

stating that they had beea entered as registered by a trustee of a 8c<"ffch bankrupt for money 
proprietors of the debentures. Heither 0. nor S. received by the defendant for the use of the 
had any notice, when the debentures were trans- trustee, after the bankruptcy, and for inteiest 
-ferred, that the company had or - would claim uponmoneyduefrom the defendant to the trustee, 
any right of spt-off against ' the debentures, forborne to the defendant at his request, it is a 
’Brevidusly to the falling due of the debentures good defence that there were mutual ci^edits 
the obligee and holder bocanie indebted to the between the bankrupt and the defendant, and by 
ywiohi the .Scotch la^'^the trustee Is ouly entitled' to sue 

‘by ihd' balmce. ’ y. wnt*# , 3 B. & 
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783 ; 81 X„ Q. B. 245 ; 9 Jiir. (n.S.) 74 ; 6 

492 .. , ■ ■ 

9. Sureties. 

la V/Iiat Cases.] — The obligor in a bond, 
becoming surety for advances to the obligee, arn.I 
.being, after the insolvency of the obligee, coni- 
})clie<i to pa}' the debt for which he had become 
;kireiy, is entitled to set off the sum so })aid 
.against the anujuiit due upon the bond. Jonm 
V. J/a.sv,v//;, 3 Hare, 558 ; 18 Xj. J., Oh. 470 ; 8 
Jiir. 1004. 

Joint simple contract creditor may proceed 
.against a clear residue of assets of deceased 
partner, the survivor being insolvent ; ami may 
.set olf, against a debt to the deceased from the 
.survivor ami himself as his surety, a debt to the 
.-survivor from deceased, which was agreed to be 
.applied in liquidation of debt secured. Cheeth a m 
V/. Crook, M‘Clel. & Y. 807. 

A legacy may be set off against a debt of the 
legatee" to the testators, though such debt is 
barred by the Statute of Limitations. A* was 
-ndebted to It. in two sums of 1,000 h each, for one 
-of whicli S. was surety. B. afterwards obtained 
from A. a life policy, as a security for both 
debts. A. subseiiuentiy became bankrupt ; and 
B. proved for 1,500/. on the two debts, and he 
.received a dividend of 97/., and a sum of 97/. BL*.. 
upon the surrender of the policy : — Held, iirst, 
-that by surrendering the policy the surety was 
act released; and, secondly . the surety was not 
liable for half the debt proved, after deducting 
iialf the dividends and half the produce of the 
policy. Cofftca V. Coaten, 88 Beav. 249 : 88 L. J., 
€h. 448 ; 10 Jur. (N.S.) 582 ; 9 L. T. 795 ; 12 
lY E. 684. 

The money payable on a policy on the life of 

A. deposited with the insurance company as a 
.security for a loan to B. is to be paid to the 
surety of B. satisfying the loan, and cannot be 
.'set off against a debt due by A to the company 
^of which B.’s surety had no notice. Jejfery, In 
,rd, 20 W. E. 857. 

A. guaranteed to B. & Co. the payment of ail 
..goodskupplied by thorn to H. until they received 
notice fi’om 0. of the discontinuance of the 
.guarantee, “ but so as A.’s liability under the 
.guarantee should not at any time exceed 250/.” 
H. afterwards became bankrupt, and owed B. & 
Co. for goods 657/., upon wdiich sum they re- 
--ceivetl a dividend in the bankruptcy. A. paid 
Ahe 250/. under his guarantee ; — Held, that A. 
was entitled to receive from B. C5o. a propor- 
tionate part of the dividend. Ilohmn v. Buhh, 
,19 W. E. 992. 

In azi action against a surety to recover a part 
-of a debt, by the first and second counts, the 
plaintiffs declared as indorsees of a bill of ex- 
change drawn by them and accepted by H., 
indorsed by the plaintiffs to the defendant, and 
by him to the plaintiffs ; the third and fourth 
.counts were upon another bill of exchange ; and 
the fifth eouiit was upon a deed, whereby the 
defendant bound himself to secure payment by 
H. of his two acceptances. The counts upon the 
,two bills averred, that the plaintiffs indorsed the 
bills to the (lefendant without consideration, in 
.order that they might be indorsed by the defen- 
dant to the plaintiffs for the purpose of the: 
defendant becoming surety for the payment of 
Ihe bills by the acceptor to the plaintiffs. As to 
4,606-/., part of the money so alleged to have 
be^n.- secured by the bills and deed, the defen- 
dant, in the five counts, pleaded, that the two bills 




which were guaranteed by the defendant ]ia«l 
been given for the balance of the purchase- 
money for certain stations in New South Wales, 
previously purchased Xzy H. from the plaintiffs, 
under an agreement which provided that in case 
of any dispute between the vendors and the pur- 
I chasers as to any matter connected with tlie sale, 
j such dispute should not annul the sale, bub 
! shtuiltl be referred to arbitration in the manner 
I therein stated and the pdea further stated, that 
I a dispute had arisen as to the extent of land 
I comprised in the stations, that H. had appointed 
S. as his arbitrator, that the plaintiffs neg- 
lected to appoint an arbitrator, and that 8. 
made his award concerning the dispute, and 
thereby awarded that the plain tiff should pa}' to 
H. 4.6uG/. in satisfaction of his claim. The |dea 
also stated, that H., before the commencement 
of the suit, claimed and offered to deiluct and 
set off the sum of 4,606/. against an equal 
amount in price : — Held, that a plea constitLited 
a good equitable defence to the action, as from 
the nature and terms of the contract set forth in 
the plea, the compensation admitted to Iiave 
been awarded was an abatement of the price of 
the stations, and reduced pro tanto the amount 
I of the purchase money then unpaid, and as in 
j equity the defendant might have claimed the 
I benefit of the amount of compensation awarded 
I as a deduction, he was entitled to put this for- 
ward as a dcfeuce, on equitable grounds, to so 
much of the cause oi action as was covered hy 
that amount. Mtnyhy v. Glasn, 6 Moore, P. C. 
(x.S.) 1 ; L. E. 2 P. C.‘408 : 20 L. T. 461 ; 17 
W. E. 592. And see Alcoy 4 ’’ Gqndia By, v, 
Greenliill, 76 L. T. 542. 

E. PLEADING AND EVIDENCE. 

Pleading.] — Set-off must he specially pleaded. 
Graham v. Fartrulqe, 1 M. k. W. 895 ; 5 D. ih 
C. 108 ; 1 Tyr. /e 754 ; 5 L. J., £x. 160. 

The Statute of Limitations must be specially 
replied to a plea of set-off, ChapiAe v. IJarAon, 
I C,kJ, 1 . 

A discharge, under the Insolvent Debtors Act 
(1 &: 2 Viet. c. 110), s. 91, to a plea of sefc-off, must 
be specially replietl Ford v. Bornfurd, or 
Dumfordj 8 Q. B. 588 ; 15 L. J., Q. B. 172 ; 10 
Jur. 285. 

Wlietlier Gompulsory.] — There is no com- 
pulsion upon a defendant to plead a set-off, and 
if he pleases he may bring a cn-oss action, pro- 
vided he and his attorney choose to incur the 
odium of an Gbstlnate and litigious character, and 
the censure of the court which will follow, unless 
good reason can be shown for not pleading such 
set-off. Green Y. Law, 2 Smith, 668. 

B. brought an action against A. for the benefit 
of F,, to whom he assigned all moneys owing 
from A., whereof A. had notice ; the action was 
referred, and a sum of money was awarded, to- 
gether with costs. A second action was brought 
on the award , by B., for the benefit of F., to 
which A. pleaded a set-off of matters that had 
not been, brought forward at the time of making 
the award Held, that A. was entitled to do 
so, and that it was not a good reply in equity, 
that the matter might have been brought for- 
ward at the time of making the award, and that 
F. had thereby, been induced ,, to think there was 
no further set-off. Baker s\ Alexander, 35 L. J., 

C. P. 217 ; -12 Jur. (ms,) 692. 

A surety, who, in an action by the creditor, 



has omitted to plead by way of set of£, the 
receipt by the creditor of dividends from the 
debtor's estate, is not precluded from establishing 
his title to such dividends in equity. ThornUm 
V. 3IoKew(in, 1 PL & M, 525 ; 1 N. E. 16 ; 32 

L. J., Ch. 69; 11 W. E. 14G. 

If a party, knowing all the circumstances, 
makes a payment without taking advantage of 
his right to make certain deductions at the time, 
he cannot afterwards claim a set-off as between 
himself and his creditor for such omissions. 
Turner^ Ex 'pwvte. 11 L. T. 352 ; 13 W. R. 104. 

Action for Set-off in prior Action.] — A party 
cannot bring an action for what has been the 
subject of a set-off in a former action by the de- 
fendant against him : — bnt if the set-off was 
more than sufficient to cover the demand in the 
former action, he may maintain an action for 
the surplus. Ilennell v. Ealrlamb, 3 Esp. 104. 

A plea to an action for a debt, alleging that in 
a former action brought by the defendant against 
the plaintiff the latter pleaded a set-off, in re- 
spect of the same money now sought to be re- 
covered, but the jury found for the plaintiff, on 
which judgment was given — Held, a good plea 
of estoppel ; and a replication that the plaintiff 
was not prepared to support his plea of set-off at 
the former trial Held, ill. Eastrmire y, Lawes, 
6 Bing. (N.c.) 444; 7 D. P. C. 431 ; 7 Scott, 
461 ; 2 Am. 54 ; 8 L. J., C. P. 236 : 3 Jur. 460. 

To a declaration for goods sold and delivered, 
the defendant pleaded, that in an action brought 
by the novr defendant in a county court, against 
the now plaintiff, the now plaintiff set up a set- 
off as a defence, and gave notice to the no\v de- 
fendant that he would claim a set-off for 15L ; 
that it was adjudged that the now defendant was 
not indebted to the now plaintiff in that sum, ! 
or any part thereof, and that the now plaintiff 
had no claim against the now defendant, averring 
the identity of the two debts. Replication, that 
by the rules of the county court, made in pur- 
suance of the statute, any defendant desirous of 
setting off a debt was bound to give notice of 
set-off to the clerk of the court, and that the 
now* plaintiff did not give such notice Held, 
that the replication was good. Stanton v. Stylos^ 

5 Es. 578 ; 1 L.,M. 6: P. 575 ; 19 L. J., Ex. 336. 
8. P., V. Farley, 1 C. L. R. 95 ; 1 W. R. 

291. 

Proof hy Plaintiff.] — Where there are cross 
demands, and the defendant pleads a set-off, the 
plaintiff is not obliged to prove the whole of his 
account in the first instance, but may prove only 
the balance which he claims, and after the de- 
fendant has proved his set-off, the plaintiff may 
prove other parts of his account to show that a 
larger sum was due. Williams v. Davies, 1 0. & 

M. 464; 1 H. F. C. 647 ; 3 Tyr. 383 ; 2 L. J., Ex. 


for payment of an annuity to a third person., 
which had been previously granted by the defen- 
dant, and that a certain sum was in arrear : — 
Held, that he ivas not bound to prove that he 
had paid the money in order to set it off, but 
that on production of the bond the plaintiff was^ 
bound to prove payment. Penny v. Fay, 8> 
B. & 0. 11 ; 2 M. & By. 181 ; 6 L. J. (O.s.) it B. 
230. 

A payment which has been made in bills is; 
good evidence under a set-off, and it shall be 
presumed that they were paid unless the contrary 
is shown. PleMen v. liartsmli, 4 Esp. 46. 

Where a plaintiff sues on a quantum meruit 
for work and labour, the defendant may, without 
pleading a set-off, give in evidence that he pro- 
vided the plaintiff’s men, who did the work, with 
their beer, as it may be that the piaintifi; deserves, 
to be paid the less because his men had their 
beer provided for them by the defendant, Grain- 
ger V. Ilayhould, 9 Car. & P. 229. 

Particulars.]—^^ Peactice (Paeticulaes).. 


SETTLED ACCOUNTS. 

See AOCOUHTS AHD IXQmRIES, 
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bill of exchange, payable to the order of the de- 
fendant, and accepted by the plaintiff,, is not 
supported by evidence of a bill answering to the 
description in the plea, which at the time of 
action brought was in the hands of a third party, 
although before plea pleaded the bill had got 
“baqk'to the hands of fcbe., defendant. 

, 4 H, ^ M. €54 1, K K. B. 

defehjant‘ |j%aded;iy 

a hood give^ 
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A. SETTLEMENTS AND SETTLED 
ESTATES. 

1. What are. 

“ Settled.’’] — In determining whether the es- 
tate is “ settled,’' reference must be had to the 
state of things at the date of the instrument, 
and not to the state of circumstances when it 
comes into operation. 

The interest which may be taken by way of 
accruer is a limitation, “ by way of succession,” 
within the meaning of the acts. Goodwm, In 
re, Bntler, Ex pirte, 3 Gift. G23 ; 8 Jur. (N.s.) 
1170 ; 6 L. T. 530 ; 10 W. 11. 612. 

limitations Spent.] — The time for ascertaining 
whether hereditaments stand limited by way of 
succession so as to bring them within the opera- 
tion of the 19 & 20 Viet. c. 120, is when ap- 
plication is made to the court. If, when the ap- 
plication is made, the limitations are spent, and 
the estate vested in fee, the case is not within 
the act. Birtlds Estate, In re, 2 N. E. 252 ; 
32 L. J., Ch. 439 ; 8 L. T.' 408 ; 11 W. B. 739. 

Unconverted Beaity.] — The interest of an 
infant under the statute of distributions in 
realty which has improperly been allowed to 
remain unconverted, is settled land within s. 59 
of the Settled Land Act, 1882. Wells, In re, 
49 L. T. 8.59 ; 31 W. K. 764. 

Personalty.] — A settlement of real estate as 
personalty, is within the 19 & 20 Viet. c. 120. 
Greeners Settled Estates, In re, 10' Jur. (j?r.S.) 
1098 ; 11 L. T. 301. 

Discretionary Trust for Sale.] — Beal estate 
devised on a discretionary trust for sale is j 
within the 19 & 20 Viet. c. 120. Laing, In re, \ 
35 L. J.. Ch. 282 ; L. B,. 2 Eq. 416 j 12 Jur.(H.s.) 
119 ; 14 L. T. 56 ; 14 W. B. 328. 

Beal estates devised on a discretionary trust 
for conversion and then to pay the income to 
one for life with remainders over, constitute a 
settled estate” within 19 20 Viet. c. 120, s. 1. 

Chamberlain, In re, 23 W. B. 852. 

Beal estate devised on trust for conversion, 
and payment of income to A. for life with re- 
mainder to his children. Discretionary power of 


sale during A.’s minority, after that with A.'s 
consent in Avriting. The property had not becB 
sold ; A, had long since attained twenty-one : — 
Held, that this was a “settled estate *’ wirliin 
the meaning of the Bettled Estates Act, 1877. 
Morgaivs Settled Estates, In re, 49 L. J., Ch. 577. 

Moiety of Profits.] — testator devised an es- 
tate in fee, upon trust to let and manage it 
during the life of his wife and the minority of 
any of his children, and to pay a moiety ot the.* 
net profits to the wife for life, and su])jcct 
thereto in trust for the chihlren in fee in equaS 
shares. On a sale of part of the estate, untler 
19 &, 20 Viet. c. 120, s. 28, the purchaser ob- 
jected that one moiety of the estate was not 
‘•settled” : — Held, that the whole was a settled 
estate within the act. Shepheard, In re, 39- 
L. J., Ch. 173 ; L. B. 8 Eq. 571 ; 2l'L. T. 525. 

“ By way of Succession.”] — A testatrix devised 
real estate to trustees for A. in case she should 
attain twenty-one, or marry previously to at- 
taining that age, with a gift over in strict 
settlement in case A. should not live to attain 
a vested interest Held, that this was a limita- 
tion “by way of succession,” within 19 &; 20 
Viet. c. 120, s. 1. Horn, In re, 29 L. T. 830. 

Shares Vesting at Twenty-one — Survivorship. J 
-—Beal and personal estate devised upon trust 
for sale and investment and subject to an an- 
nuity out of the income for his wife, upon trust 
for children equall}?- at twenty-one or marriage ; 
and in case of the death of either of his children 
under twenty-one or unmarried, the share of 
the one dying to be held in tiust for the others, 
or survivors or survivor of them ; and in case all 
the children should so die, then for his wife ab- 
solutely Held, that after the death of the 
wddow the real estate was settled within the 1^ 

[ & 20 Viet. c. 120. Collett v. Collett, L. B. 2 Eq. 
|,203.-': ■ 

Contingent Interest. — Ee.al estate, to which 
an infant is entitled contingently on attaining' 
twenty-four, is, by virtue of s. 41 of the C 021 - 
veyancing and Law of Property Act, 1881, to 
be deemed a settled estate within the Settled 
Estates Act, 1887. Spannmfs Settled Estates,. 

61L. J., Gh. 260; [1892] 1 Ch. 412 ; 6S 
I L. T. 276 ; 40 W. B. 326. S. P., Liddell, In re, 
Liddell y. 52 L. J., Ch. 207 ; 31 W. B. 

238.,: 

Annuities — Tenant for life.] — Estates, in- 
cluding mansion-house and demense of B. de- 
vised to F. for life, with remainder as she 
should by will appoint. F. devised the estate to 
J. B. M. and G. H. M. as trustees, and created a 
number of perpetual rent-charges or annuities 
charged upon the lands, some settled, and some- 
devised in fee, and subject thereto she devised 
the lands to G. H. M. in fee, who was also devisee 
of one of the annuities. She died, and her will 
was proved by G. H. M., one of the executors. 
On an application under the Settled Land Acts 
by the trustees and one of the annuitants, for 
the sanction of the court to a provisional con- 
tract for the sale of the mansion-house and 
demense of B. :* — Held, that , the estate was. 
“settled land” under the will, which conferred 
a life estate upon F., and so remained notwith- 
standing her death, but there was no one who,, 
under her will, had the power's of a tenant for 
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in the settlement or former act, though described 
in the schedule and in the same oceupntion, did 
not pass. Jloward y, (E(/rr), 43 

L. J., Ch. 4‘)5 : L. E. 17 Eq. 378 ; *29 L. T. 862 ; 
22 W. R. 290. 


— Identical Limitations.] — Estates settled by Settlement Subject to Charges.]— The 

deed in 1872, other real estates devised in 187-1, policy of the Settled Land Act. 1882, is that the 
to the trustees, and directe<l to be held upon the powers thereby given shonld^ be ajjplicable in 
trusts of the settlement, residuaiy personalty cases where the laud was settled at the tnne of 
bequeathed to executors (not tlie trustees) upon the settlement taking effect, even thongli niost 
trust to invest in land to be settled to the uses i of the limitations miglit be spent at the time 
of the settlement Held, that the settlement when the exercise of those powers was invoked, 
iind will constituted one settlement. Muiuh/ti A. was a tenant for life of certain estates under 
Settled mates, In re, CO L. J., Ch. 273 ; [1891] a <leed of 1885 ; under prior deeds of 1820 and 

1 Ch. 399 ; 63 L. T. 311 ; 39 W. K. 209. 1863 certain jointure rent charges had been 

Testator, by will in 1844, settled freeholds in j created ; — Held, that these three (leeds coiisli- 

, strict settlement. By deed in 1845 he declared tuted a “ settlement ” under s, 20 of the Settled 
trusts of money to be invested in lands to be Land Act, 1882, and that A. was the existing 
settled on himself for life, with remainders on tenant for life under those deeds. AUp,d)urif 
limitations identical with those declared by the {^larqivis) In re, and Iveagli (La?Y7), G2 ij. J., 
will, except that two terms of years were inter- Ch. 713 ; [1893] 2 Oh. 345 ; 3 R. 440 ; 69 L. T. 
posed. The poweis and provisions of the two 101 ; 41 W. R. 644. 
iLstruments varied in several particulars. The 
.same persons were trustees of both instruments 
— Held, that the two instruments formed 
settlement, on the yjrincii)le of the decision in 
Jlmuhfs Settled Estates, In re (supra). 

Settled Estates, In re, 61 L. J., 

2 Ch, 219 ; 66 L. T. 754 : 40 AV. R. 457 


Settlement comprising Bilferent Estates.]— 
one 1 Four estates were by the same instriimeiit settled 
upon the same tenant for life, with remainders 
Et/ng\s ! as to three of the estates, C,, L., and S., to 
Ch. 511 ; [1892] different persons in strict settlement. A^ to 
— was created in the fourth estate, and the rents 

, were to be applied in payment of .rnortgage 
debts on all the estates in a certain order, 
ant i the L. estate coming second in such ordeiy and 
i — the S. estate first ; subject to such terms the 
irid fourth estate was limited in moieties to the uses 
ith of the B. estate and the L. estate : — Held, that 
for the L. estate and one moiety of the fourth estate 
.ese constituted one settled estate within the mean- 
der ing of the Settled Land Act, and that capital 
moneys arising from the moiety was appEca^^^^ 
for for improvements on the L. estate. SSkinifordA 
(Earl') Settled EstMes, In re, M h, J., Ch. 849 
her 43 Ch. D. 84 ; 61 L. TV 504. 

^ A' testator, by will, devised his A¥., S., and E,; 
^ct, estates to A. for life, with contingent remairiclers 
47 ] to his children. At the date of the testators 
death the R. estate and part of the W. estate 
, were mortgaged. A., as tenant for life, 'sold la 
! of portion of the S. estate, and the proceeds were 
the applied towards the discharge of the iiicum- 
ap- brances on the W. and R. estates. The con- 
mt tingent reniamders failed as to the B. estate, 
in- and the unincumbered portion of tlie AW estate: 
lil- — Held, that, though owing to the failure of the 
dren/aiid to create a term of years for that contingent remainders the three estates did nor, 
purpose, and the tenant for life afterwards exer- in the event, devolve in the same way. yet they 
eisecl these powers by his marriage settlement, it constituted only one settled estate under one 
was held that the trustees of the will were not settlement. Ereme, In re, Ereme v. Lagan, 
■“trustees of the settlement’' within the Settled 63 L. J., Oh. 139 ; [1894] 1 Ch. 1 ; 7 R. 1 ; 69 
Land Acts, and that the will and marriage L. T. 613; 42 AAV R. 119 — 0. A. 
settlement together constituted a compound 

••settlement. Meades Settled Estates, In re. Original and Derivative Settlements.] — AVhen 
£1897] 1 Ir. B. 121. ' a complete settlement ot land has been made, 

and derivative settlemenrs have been afterwards 

Schedule of Lands,] — ^AVhen an act of made by persons who take interests (not yet in 

parliament giving powers of sale and exchange possession) umler the original settlement, the 
over settled estates contained a 'recital of the original settlement alone is the settlement for 
,, object of the act, which was restricted in terms the purposes of the Bettierd Laud Act, Enaivles* 
to such settled estates, 'and, then vested 'in Settled Estates, In re, 54 L. J., Ch. 264; 27 
all and singute^r 'the Jands fn.eer^ia Oh* B. 707; 61 L. T, 665 ; 33 AA^. li. 364. 

Hmited .by and -formed ■ 

paxbament, #hich' described jn the Lixaitation of Various Interests to the same 
together jPerson'by way of Sueoea^ton-— Eeraoh 


lU SETTLED LAND. , 726 


upon trust for a married woman for life 
without })Ower of ariticii>ation, with remainder 
to such uSfS as she shouid by will appoint, and 
in default of appointment to the use of Jierself 
in fee. fShe contracted to sell the land as tenant 
DU* life: — Held, that there was no settlement 
within s. 2, siib-s. i : but that the vendor had 
the powL'i’s of a tenant for life “ as a person 
entitled to tiiC income of land” within s. 58, 
sLib-s. 1. clause 0, and siib-s. 2, and could make 
•a uood title, Pocoek (ind Pvanlu^rcVs Contract, 
In rc, f>5 L. J., Ch. 2U : [1895] 1 Ch, 302 ; 73 
L. T. ’too ; U SV. E. 2-17. 

Tenant for life — Married Woman — Fee- 
;simple with Restraint on Anticipation.] — A | 
restraint on anticipation attached to a married 
woman’s estate in fee-simple for her sepaiute 
use does not create a settlement within the 
meaning* of the Settled Land Act, 1SS2, so as 
to give her the poweis of a tenaiit for life under 
the act. Bates v. Besterttm,^ Go L. J., Ch. JOB ; 
[1896] 1 Ch. 159 ; 73 L. T. 656 ; 44 W. li. 150. 

Inciosure Act and Award — Limitation to 
Ticar and Ms “Successors^’ — Eestrictions on 
Alienation — Terminable Eentcharge.] — Where 
under an inciosure act and an award land is 
allotted to a vicar and his “successors” in i*e- 
.s})ect of the globe, such land vests in fee-simple 
in the vicar as an ecclesia.stical corporation sole, 
subject to the restrictions on the alienation of 
ecciesiastical land, and the act of parliament 
and the award do not constitute a “ settlement ” 
within s. 2 of the Settled Land Act, 1882. The 
purchase money of such land, paid into court 
may, under s. 32 of the Settled Land Act, 1SS2, 
and s, 1 of the Settled Ln.nd Act, 1887, be 
applied at the disci'etion of the court in the 
discharge of terminable rent-charges on the 
glebe, created in respect of improvements by 
the vicar, with the sanction of the ecclesiastical 
■commissioners. Byrols Charity, la re (23 
Ch. D. 171), Jesus College^ Cambriilye^ Bx parte 
{50 L. T. 583), and Bethlehem and Bridewell 
Hospitals, In re (30 Ch. D. 541) followed. 
Castle BytJmnh (^'Vicar') and Midland By., 
Ex partel^^ L. J., Ch. 116 ; [1895] 1 Ch. 348 ; 
13 R. 24 ; 71 L. T. 606 ; 43 W. R. 156. 

2. Effect of the Acts ds”. 
a. Settlement Powers. 

Powers of Management.] — An infant tenant 
in tail was entitled to possession, under a settle- 
ment which gave the trustees power, during the 
minority of any person entitled to possession, 
to receive ami apply rents and prolits in 
management of estate and maintenance of 
infant, and to accumulate and apply the surplus 
in paying off charges or in purchase of real 
estate, to be settled to the same uses : — Held, 
that the rents and profits received by the trus- 
tees during the minority were to be treated in 
manner directed by the settlement, and without 
regard to the act. NeweastlCs (Buke) Estates, 
In re, 52 L. J., Ch. 645 ; 24 Ch. D. 129 ; 48 L. T. 
779; 31 WLB. 782. 

Sale.] — Semble, that the court has jurisdiction 
to order a sale under the 19 & 20 Viet, c. 120, 
notwithstanding the existence of powers under 
which the proposed sale may be, .effectual. 
Thompson, In re, Green v. Thompson, 1 Johns. 
418; 5 Jur. (H.S.) 1343. 


leasing — Consent.] — ^^There the tenant for 
life of settled lands has leasing powders, to be 
exercised only with the consent of a person 
named, the court will not exercise the powers 
given it by the 19 & 20 Viet, c. 120, so ns to 
enable the" tenant for life to dispense w’ith such 
consent, even though it appears tliat the person 
whose consent is rec^mred has arbitrarily, but 
not maliciously, refused. HwrlEs Settled Estates, 
In re, 2 H. & M. 196 ; 5 IL 167; 31 Jiir. 
(H.s.) 78 ; 11 L. T. 692 ; 13 W. E. 171. 

Tb. Forfeiture Clauses. 

Proviso in Restraint of Sale of land — 
Validity.] — xi testator bequeathed to trustees 
4,000/. to apply the income in certain repairs and 
pay the surplus income to the person for the time 
being entitled to possession of certain settled 
land,' with a proviso that, if such person alienated 
the property, the 4,0G0h was to fall into the 
residue: — Held, that the provision was void 
under s. 51 of the Settled Land Act, 18-82, as it 
tended to induce the tenant for life to abstain 
I from e.xercising his power of sale. Ames, In re^ 
AmesY. Ames, 62 L. J., Ch. 6S5 ; [1893] 2 Ch. 
479 ; 3 R. 558 ; 68 L. T. 787 ; 41 W. R. 505. 

jfTon-residence — Ifo Sale of Land.] — A tenant 
for life under a will broke the terms of a condi- 
tion of residence on pain of forfeiture contained 
in the will: —Held, that, no sale having been 
made, the forfeiture took effect, notwithstanding 
s. 51 of the Settled Land Act, 1882. Haynes, 
In re, Eemp v. Haynes, 57 Tj. J., Ch. 519 : 37 
Ch. D. 306 ; 58 L. T. 14 ; 36 W. H. 321. 

Residence Clause.] — Estates devised to A. so 
long as he should reside on some }.)art of the 
estate for not less than three months in each 
year. On sale by A. : — Held, he was by s. 51, of 
the Settled Land Act, L''S2, entitled to the income 
of the proceeds of sale for his life. Pagetts Settled 
Estates, In re, 55 L. J., Ch. 42 ; 30 Oh. D. 101 ; 
53 L. T. 90 ; 33 W. R. 898. 

A condition of forfeiture on non-residence in, 
selling, or letting of a mansion house and demesne 
part of settled estates held void under the Set- 
tled LandiVet, 1882. Thompson's Will, In re, 21 
L. R. Ir. 109. 

c. Possession and Custody of Title Deeds, 

Possession.] — The fact that the court in its 
discretion might upon terms put an equitable 
tenant for life into possession, or take the receipt 
of the rents fi’om the trustees, and give them to 
him, does not make him a person “ entitled to the 
possession, or to the receipt of the rents and 
profits,” wdthin s. 32. Taylor, Ex parte, Taylor 
V. Taylor, 44 L. J., Ch. 727 ; L. R. 20 Eq. 297 ; 33 
L. T. 89; 23 W. R. 947. 

Equitable Tenant for Life — Right to 

receive Bents.] — Where trustees are directed to 
stand possessed of the net rents of real estate, 
upon trust to pay the same to Mrs. W., a married 
woman, for life, for her separate use ; and also 
directed, out of the rents, to keep in repair all the 
buildings on the estate during the period of their , 
trust Held, that, notwithstanding the direction 
to the trustees with respect to repairs, M rs. W. 
was equitable tenant for life of the settled land, 
and, as. such, was entitled to be let into the 
possession and management of the estate, upon 
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her undertaldng to see to the repairs. Bentley^ 
Iti ?r, Wade v. 54 L. J., Ch. 782 ; 83 

w. n. 610. 

Custody of Title Deeds.] — The powers 

granted to, and the duties imposed on, a tenant 
for life by the Settled Land Acts raise a pre- 
sumption in favour of his title to possession not 
before existing, and render it incumbent on the 
court to provide that, if the estate and the 
trustees can be adequately protected by reason- 
able safeguards, an equitable tenant for life 
should be let into possession of the estate. An 
equitable tenant for life is, as a general rule, 
entitled to the custody of the title deeds. 
Wythrs\ Li re^ West v. Wythes^ 62 L. J., Ch. 
663 ; [1803] 2 Ch. 369 ; 3 li, 433 ; 68 L. T. 520 ; 
43W. E. 375. 

Under a settlement of real estate upon trust 
for sale, with power of postponement, the income 
of the invested proceeds of sale and the rents until 
sale were to be held upon trust for a married 
woman for life for her separate use without 
power of anticipation. Powders of management 
were vested in the trustees. The costs of manage- 
ment being heavy, the tenant for life applied for 
possession or receipt of the rents and profits, and 
for leave to exercise her powers under the Settled 
Land Acts other than the powers of sale and 
exchange : — Held, (i.) that on the ground of con- 
venience and economy, the court would have 
exercised its discretion by letting. the tenant for 
life into possession ; (ii.) that the Settled Land 
Acts afforded additional ground for exercising 
such discretion in favour of the tenant for life ; 
(hi.) that it was convenient to allow the tenant 
for life to exercise all the powers of the Settled 
Land Act, except the powers of sale and exchange; 
(iv.) that the tenant for life, there being no case 
against the trustees, must pay the costs. Dictum 
in Wyt7u\% In re (supra), disapproved. Bayofs 
Settlement, In re, Baqot v. Kittoe, 63 L. J., Ch. 
515 ; [1894] 1 Ch. 177 ; 8 E. 41 ; 70 L. T. 229 ; 
42 W. E. 170. 

Women.] — The power of the court to make 

an order allowing an equitable tenant for life to 
take possession of settled property is discretionary, 
and wiU only be made upon proper undertakings. 
The circumstances under which, and the terms 
upon which, the order will be made, depend 
upon the facts of each particular case. Newen, 
In re, Keioen v. Barnes, 63 L. J., Ch. 763 ; [18941 
2 Ch. 297 ; 8 E. 309 : 70 L. T. 653 ; 43 W. E. 58”; 
58J. P. 767. 

Similar considerations apply in the making of 
an order, giving an equitable tenant for life the 
custody of title deeds, Ih, 

Buch an order may be made where the tenant 
for life is a woman. Ih, 

The fact that the tenant for life has mortgaged 
his interest is not conclusive against giving him 
possession of the property, but is a very strong 
reason for not granting an application for the 
custody of the title deeds. Ih. 

Originating Summons or Writ— Parties 
Costs .] — Bag of 8 Settlement, In re (supra), held 
to authorise the making .of an order for 
letting the tenant for life into possession upon 
an originating summom The tmtees are as a 
■'rule the only necessaj^ respondents. A trustee, 
if .also.,, ,b,eneficiaty,,,s3^oi^.d .. -..a,nd^ wiE 
J Iiis 3^'vtijrnijQfa^ Is 


to costs. A mortgagee of the life interest is a 
necessary part}', and is entitled to costs. Ih. 

Undertaking as to production of Deeds,] — 
An equitable tenant for life ot a settled estate 
declared entitled to the custody of the title deeds 
upon undertaking not to part with them without 
the consent of the trustees, and to produce them 
to the trustees upon all reasonable occasions. 
Burnahifs Settled Bstates, In rc, 58 L. J., Ch. 
664 ; 42 Ch. D. 621 ; 61 L. T. 22. 

d. Trust for Sale. 

Devise to Pay Debts.] — In order that land 
maybe subject to a trust or direction for sale 
within s. 63 of the Settled Land Act, 1882, aii 
implied trust or direction for that purpose arising 
from a devise on trust to pay debts is sufficient. 
MeCurch/s Settled Bstate, In 7'e, 21 L. E. Ir. 
395. 

Ho Person Entitled to Income.] — If when 
trustees under an absolute trust for sale, contract 
to sell, there is no person who, under the instru- 
ment creating the trust, is entitled to the income 
of the money arising from the sale, or of the 
land until sale, for his life, or any other limited 
period, s. 63 does not apply, but the trustees can 
exercise the trusts for sale just as they could 
have done prior to the passing of the act. Earle 
and Wehster's Contract, In re, 52 L. J,, Ch. 
828; 24 Ch. D. 144; 48 L. T. 961; 31 W. E. 
887. 

Direction for Postponed Sale.] — Estates de- 
vised on trust for sale with a direction that the ■ 
M, estate should not be sold for twenty.^ years 
from date of the will, for the purpose of trans- 
mission the real estate to be treated as converted 
from testator’s death, and the rents previous to 
conversion to be applied in the same manner as 
the income of the proceeds of sale. The trusts 
were for the children at twenty-five or marriage : 

■Held, there was no trust or direction for 
sale within s. 63 of the Settled Land Act, 1882. 
Horne's Settled Estate, In re, 57 L. J., Ch. 790 ; 
39 Ch. D. 84 ; 59 L. T, 580 ; 37 W. E. 69— C. A. 

B. SALES. 

1. In General. 

Application to Court.] — At the date of an 
application for a sale under the 19 ^ 20 Fict. 

0. 120, a succession, remainder, or reversion must 
be existing. Section 27 of the act only limits 
the time within which the court is empowered to 
lease or sell, &:c., under the act. BirtlSs Settled 
Estates, In re, 2 N. E. 252 ; 32 L. J., Ch. 439 ; 
8L. T.408; 11 W. B. 739. 

Property not Settled.] — Where settled realty 
became in part emancipated from all settlement,, 
by becoming vested in persons in fee, and in 
other persons as mortgagees : — Held, that an 
order obtained in the matter of the 19 & 20 
Viet. c. 120, and in the matter of the estates 
comprised in the original settlement, for the sale 
of ail the lands comprised therein, was erroneous. 
Tliomijson, In 7*e, Creen v. Tlhomjpsan, 1 Johns- ‘ 
418 ; 5 Jur. (N.S.) 1343. 

Jurisdiction.] — Semble, that the court ha& 
jurisdiction to order a sale under the act, not- 
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witltstfiDdin.i^’ tlic existence of powers under 
which the proposed s.nle may be eftectiial. Ih. 

: Prospective Order,]- — When the settlor declared 
that the estate shall not be leased or sold until 
the happening of a future event, the court will 
not, nierely to save expense, make a ptrospective 
order. flit He's Seltled In re, 2 

H. & M. 19G; r> N. K. 167 ; 11 Jur. (N.S.) 78 ; 
II L. T. 592 ; 13 W. Ik 171. 

Surface apart from Minerals. ]— The court 
can, under 25 & 26 Viet. c. 108, give a general 
direction tliat persons h<aviDg powers of sale and 
excliange in a settlement or will, not expressly 
autliorising the reservation of minerals on a sale, 
or the sale of minerals apart from the land, may 
exercise the powers as if they did authorise such 
reservation or separation. In re, L. R. 

16 Eq. 237 j 21 \V. R. 695. 

Whether Contract Necessary.] — Under the 
19 20 Viet. c. 120, the court, upon petition to 

sanction a contract for sale by trustees, can 
only authorise a contract already entered into, 
•or such contracts as the petitioners may satisfy 
the court to be beneficial, but it cannot authorise 
a sale generally. Peaeoeh^ In re, 12 Jur. (N.s.) 
959 ; io L. T. 263 ; 15 W. R, 100. 

Land stood settled upon trust for A. for life, 
and after her decease for sale. On petition by 
the trustees, tenant for life, and all other bene- 
ficiaries, for a sale during her life no particular 
contract was referred to : — Held, that the court ' 
could under the 40 &: 41 Viet. c. 18, s. 16, 
authorise the trustees to sell indefinitely, they 
bringing the proceeds into court. Andrew, 1% 
re, 38 L, T. 877 ; 28 W. R, 811. 

No Trustees.] — Where there was no trustee of 
the settled estate which had been sold, the court 
•required new trustees to be appointed, and the 
conveyance of the lands purchased to be made to 
such new trustees. Sexton Barnes, In re, 6 L. T. 
40 ; 10 W. R. 416. 

Trustee Dying.] — Pending the completion of 
a sale of a portion of a settled estate, one of the 
two trustees of the settlement died. A purchaser 
having refused to take a conveyance from the 
surviving trustee, the court directed a petition to 
be presented for the appointment of a new 
trustee in the place of the deceased trustee. 
Seott V. much, 33 L. T, 498 ; 24 W. R. 108. 

Succession Duty.] — On a sale by the court of 
•settled estates the uses of the settlement are re- 
voked by s. 22 of the Settled Estates Act, 
1877 ; and by the operation of s. 42 of the 
Succession Duty Act, 1853, the duty is shifted 
from the land sold to the purchase money or its 
investments, and the land in the hands of a pur- 
chaser is freed from the succession duty. 
Warners Settled Estates, Bi re, Warner to Steel, 
BO L. X, Ch. 542 ; 17 Oh. D. 711 ; 45 L. T. 37 ; 
29 W. R. 726. 

Out of Court.] — ^A sale out of court may be 
directed under the Settled Estates Act, 1877 (40 
Sc 41 Viet, c. 18), the purchase money being 
brought into court ; and such a sale may be 
authorised to be made by public auction or pri- 
vate contract, subject to a reserved price to be 
fixed by the judgq in chambers. Adams' Settled 


Estates, In re, 9 Gh. D. 116 ; 38 L. T. 877 : 27 

w.R. no. 

The court has no jurisdiction to direct a sale 
under the Settled Estates Act, 1877, to be con- 
ducted out of court. Adams' Settled Estates, 
In 7*e (supra), not followed. Ilarrey's Settled 
Estates, In re, 21 Gh. D. 123 ; 30 W. R. 697. 

j By whom.] — Power in a settlement to the 
trustees, with the consent of tenant for life, if of 
age, and if not, of his guardians, to sell or ex- 
change — Held, that this power was exercisable 
by the trustees during the minority, at the re- 
quest and by the direction of the guai'dians of 
the infant tenant in tail. Kenxastle's (Dniie') 
Estates, In 52 L. J., Ch. 645 ; 24 Ch, D. 129 ; 
48 L. T. 779 ; 31 W. R. 782. 

Persons beneficially entitled to settled estates 
applied by petition, to which two beneficiaries, of 
whom one was infant, were made respondents, 
for the sale of the estates out of court: — Hehl, 
that the petition "was properly presented, all the 
beneficiaries being before the court, but that the 
sale could not be made out of court, but must be 
made under the direction of the court. By'yden's 
Settled Estates, In re, 50 L. J., Ch. 752 ; 45 L, T, 
254; 29 W.R.S84. 

Absolute Interest.] — When the court sees 

clearly on the construction of a will that two 
persons or one of them are or is indefeasibly en- 
titled to an estate in fee simple, it can direct a 
sale on the petition of the two persons so en- 
titled. Williams, In re, 27 L. T. 335. 

Estates settled on children at twenty-one or 
marriage under a will which contained clauses of 
survivorship and accruer, but no powers of sale 
or demise. The shares of two children were re- 
settled by the parties entitled. Four other 
children had attained twenty-one, and their 
shares were vested absolutely in them. The 
other three children were infants. Under the 
19 & 20 Viet. e. 120, and the 21 & 22 Viet. c. 77, 
on a petition presented for the purpose by the 
parties entitled to ail the shares (including the 
trustees and cestuis que trustent of the two 
shares resettled, certain mortgages, and the 
guardians of the three infants), the court made 
an order for a sale of the whole of the property. 
Goodwin, In re, Butler, Ex 'pairte. 3 Gift. 623; 
8 Jur. (K.S.) 1170; 6 L. T. 530; 10 W. R. 
612. ■ ... 

Where parties entitled absolutely to some of 
the shares joined as petitioners, the court decreed 
the whole estate to be sold. Ih, 

The shares of children who have attained 
twenty-one may be included in an order for sale 
of the whole estate upon such children becoming 
co-petitioners. Ih, 

Too Remote Interest.] — Testator entitled 
absolutely to one property and in fee to a con- 
tiguous settled estate, subject to a shifting clause 
in favour of A. in the event of testator’s children 
dying under twenty-one without issue, devised 
all his real estate upon trust for sale. He left 
four children, the eldest being twelve years old. 
On a petition by the trustees under the Settled 
Estates Act, 1877, for the sale of the two pro- 
perties together and the apportionment of the 
purchase-money ; — Held, that A.’s interest was 
too remote to be considered, and the court being 
satisfied on the evidence that the proposed sale 
would be more advantageous than if the pro- 
perties were sold separately, made the order 
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portion, a petition was prcsentea on oeatai ox 
the infant chihlren, but the court retuse(l re. 
authorise such sale under the 10 ->0 V icu c. l^l). 

Will, In re, 28 L. J., Cli. 81U , o Jni^ 
(K.S.) 1378 ; 2 L. T. 70-L.3J. Alhrming 
:W. ib 711.'' ' 

Absolute Trust for Sale— Order for Sale 

: Concurrence of Tenant for Life iLot. Ee,q,uired. j 

—A testator devised all his real and 
estate to trustees upon trust alter the (leain oi 
his wife absolutely to sell the wh pie ot nis [.ro- 
perty at their discretion, and to pay ^ra'ic-joiir- 
teenth part of the proceeds to eacn ot_ ins. 


rwcnfs Settled Edates, In re, 48 
lOCinl). 230; 40 L. T. 377 ; 27 


Effect of Order of Court.]— Certain portions ot 
a settled estate were, in 1878, directed ^by the 
court to be sold, under the Settled Estates Act, 
1877. No sale had taken place, and trustees tor 
sale under the Settled Land Act, 1882, had been 
recently app.ointed :-fie]d, that the ^order of 
1S78 would prevent the tenant for life finm 
seliini? under the Settled J.and Act, 1882, but 
that the court had power, if a proper case were 
mside out, to stay proceediiyg under that 
order. Barrs~II(idert s Setthd Edates, In re, 
4U L.'t. 601 ; 32 W. R. 194. 

How Carried out.] — On a petition for the 
mirchase of a trust estate without the necessity 


the daughters’ shares being settled for life with 
remainders over. In an administration suit, the- 
wife being dead, an order was made for sale ot part 
of the estate bv the trustees ; — Held, that the con- 
currence of the children constituting the tenant 
for life under the Settled Land Act, 1882, was 
not necessary : but even if such conciirrcnee 
would be necessarv the order of the court was. 
sufficient to enable the trustees to sell without 
ioining any of the children in the coir^ eyaiic^,. 
TaAilor V. Pond a, .53 L. J., Ch. 4U9 ; 25 Ch. D.. 
646 ; 50 L. T. 20 ; 32 W. R. 335. 

Concurrence of all Beneficiaries.] — EstateS’ 
devised on trust for a daughter for life, with 
remainder for all the daughter s children equally , 
as tenants in common, the shares of the chiidrem 
to be vested at twenty-one or marriage. The 
will contained clauses of survivorship and 
accruer, but no powers of sale or deniise. The 
daughter died leaving nine children. The shares 
of two children were resettled by the pa,rl:ies. 
entitled. Four other children had attained 
twentv-one, and their shares were vested abso- 
lute! v'in them. The other three children were 
infaiffis. Under the 19 & 20 Viet. c. 120, and 
the 21 & 22 Viet. c. 77, on a petition presented 
for the purpose by the parties entitled to all the 
shares Gncluding the trustees and cestuis que 
trusteiit of the two shares resettled, certain 
mortgagees, and the guardians of the three 
infants), the court ordered a sale of the whole 
of the ])ropertv. Goodwin, In re, Butler, Ex 
parte, 3 Giffi. 623 : 8 Jur. (K.S.) 1170 ; 6 L. T. 
530 ; 10 W. R. 612. , 

The shares of children who have attained 
twenty-one may be included in an order for sale 
of the whole estate upon such children becoming- 
eo-petitioners. /&. 

Call on Shares— Remaindermen.] —Where 
remainderman (to avoid forfeiture) paid calls on 
shares of unlimited liability, settled by a mar- 
riage settlement containing power to vary 
investments with the consent of the tenant for 
lifp the could refused to order a sale of the 


of the court. Thortvpson, In re, Breen v. j.nomjj~ 
son, 1 Johns. 418 ; 5 Jur. (N.S.) 1343. 

Conveyance — Lots.] — ^Where land is soW 
suant to an order of the court, under the_19 & -^0 
Viet. C- 120, the conveyance must be settled, oy 
the judge whether the parties 
Eyre's Settled Estates, In re, 4 K. & J. 26b ; 4 
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]jov/cr to onuvoT, arjil tlia-t tlic conrairrouco of the 
trustees of thu will was niiiDjoeS'^tiry, Eyi'c v. 

rciK /.I/* fis L. J., Ch. 439 ; 5 

Jiir. (X.s.) 7U3 ; 7 "W, U. 300. 

Tenant for Life — Lunatic.] — Laiifl of which a 
Itiiiaiic is tcDaiil for life Ciinjiotbe sold for build- 


j tained shall prejudice tlie rights “of any crefii- 
i tors, in res])ect of any surplus” arising on the 
j sale : — Held, that the coraniia«ioriers had a legrd 
right to enter and sell ; and that after their 
claim for interest had been satisficfl, the siirolns- 
was liable for the interest due to the other credi- 
tors ; but that this liability could ]je enforced 


If 

■;? 



inn purposes, under 10 a: 17 Viet. c.70, s. I25,which 
applies (Uiiy to lauds of which a imiatic is seised 
or eiititlcfi in fee. Corheft. In. tg. 35 L. J., Ch. 
793; L. it. 1 Ch. 5ir>; 12' Jur. (X.S.) G79 ; 14 
L. T. 748 : 14 W. H. 904. 

Me: flier can snch land be sold mider the 
]>owei's conferred by s. 110. unless the sale is 
actnally for one of the purposes specified in that 
section. Ih, 

8ein ble, where it is desirable that the land of 
a lunatic tenant for life, who has a suiricient 
inaintenance, shoidd be sold for building pair- 
poses, the pu'oper course is to apply to the court 
under the Settled Estates Acts. Ib, 


agaiiist the commissioners ordy, ainl not ; 
the purchaser. S: E. Ihj. v. Jort'in., 0 TT. 
425 ; 27 L. J., Cli. 115 ; 4 Jur. (NT.S.) 467 


Glebe lands — Order by Inclosure Com- 
missioners for Payment of Arrears.] — A roiit- 
charge for a certain ])eriod of time, in arrear,. 
charged by an order made the inclosiire com- 
missioners upon the inheritance of glebe lands of 
a rectory, under the provisions of the General 
Land Di'ainage and Improvement Company^ 
Act of 1849 (12 & 13 Viet. c. xci.), was, nndei- 
the provisions of the same act, ordered to be 
raised by a sale of the glebe lands. Tn an act ion' 
by the owners of a rent-charge, in a rrear. charged 
on glebe lands, for a declaration that they W'ere 
entitled under the order made bj" the inclosure- 
commissioners to a charge on the lands for the 
sums due and to become due of the rent-charge, 
and asking for a sale of the lands, the ecclesi- 
astical commissioners were made defendants : 
— Held, that the ecclesiastical commissioners- 
were not necessary parties. SeGtthli WldowE 
Fmul V. Craig, 51 L. J., Ch. 363 ; 20 Ch. D,208 ; 
30 W. E. 463. 


Will — Power of Sale and Conversion— Ex- 
press Declaration.”] — A testator devised land to 
his trustees on trust to sell with power to post- 
pone sale, and expressed an earnest wisli that 
his mineral land should remain in his family for 
a considerable number of years, and he expressed 
his will to be that the trust for sale, so far as it 
i’elated to his mineral lands, should not be exer- 
cised until after the decease of his children. On 
a petition for the sale of the mineral lands in the 
lifetime of certain of his children : — Held, that 
these words did not constitute an “express 
declaration ” within s. 3S of the Settled Estates 
Act, 1877, to prevent the court from exercising 
its statutory powers. PealEs Settled Edateff, In 
rce 63 L. J., Ch. 109 ; flSOB] 3 Ch. 430 ; 3 E. 
72'2: 69 L. T. 281 ; 42 W. E."l25. 

Where no Beneficial Owner — Trust for Accu- 
mulation — Sale for Pee Farm Eent.] — Trustees 
of a will, containing a trust for sale of land, and 
giving them power of leasing and management 
until sale, are persons who, if there is no bene- 
■ficial o^\^ler for the time being of the rents and 
profits, may be authorised, on petition, to sell 
such land for building at fee farm rents, and for 
such purpose to undertake works necessary for 
developing the estate. Qusere, whether a definite 
plan for such development ought not to be pre- 
sented to the court. Christy Settled Estates, 
In re, 8 E. 439 ; 42 W. E. 613. 

Improvement: of Land Act — Priorities.] — A 
public company was formed to erect certain 
w'orks, and borrowed money for the purpose, 
giving mortgages to secure repayment with 
interest. By several statutes, the exchequer loan 
commissioners are authorised to advance money 
to assist in completing public works, and to take 
mortgages on the works, and on the tolls and 
profits, &c., of such works ; and priority is given 
to mortgages given to the commissioners over 
mortgages made to private individuals, except 
bona fide creditoi's, wdio at the time of the ad- 
vances by the commissioners are entitled to repay- 
ment. The 1 & 2 WiU. 4, c. 26 gave power to the 
commissioners, in case of default of payment, to 
enter and sell. The 5 & 6 Yiot. c. 9 enacted that 
the property sold by the commissioners should 
be held freed and discharged from all claim and 
demand of the mortgagees, or of persons claim- 
ing under them, in aE respects as if they were 
foreclosed; provided, that nothing herein con- 


Scottish Act — Personal Action against 

Possessor of the Land.] — By the Scottish Drain- 
age and Improvement Company’s Act, 1856 (10 
& 20 'Viet. c. Ixx.), s. 61, “ Every charge on land 
by virtue of this act may be recovered by the- 
company or the person for the time being entit]e<:i 
to the same b}*- the same means and in like 
manner in all respects as any feu duties, or rent,, 
or annual rent, or other payment out of the same' 
lands would be recoverable in Scotland” : — 
Held, that it was not competent for the company 
to maintain a pe]‘S07ial action against a land- 
owner for the annual charge upon the land under 
the act. Scottish Era mage and Improvement Co. 
V. Camphdl, 14 App. Cai 139. 


2. By TEKAiYT FOR Life. 

Who is — Conditional Life Estate— Forfeiture' 
by Hon-residenca — Invalidity of Condition.] — 
Estates devised to the use of a son so long as he 
should reside on some part of the estate for not 
less than three months in each year, and after 
death of the son for the benefit of his children as- 
he should by will appoint ; and, in default of 
such appointment, or, if he should fail in com- 
pliance with the above condition, to trustees, on 
trust for sale and distribution, of the proceeds of' 
sale among the son’s children : — Held, that the 
son had the powers of a tenant for life under the 
Settled Land Act, and could sell the estate, and 
that, notvdthstanding the condition as to resi- 
dence, he would, by virtue of s, 51 of the act, be 
entitled to the income of the proceeds of sale 
during his life. Pagefs Settled Estates, In re,. 
55 L. J., Oh, 42 ; 30 Ch. D. 161 ; 53 L. T. 90 ;; 
33 WE. 898, 


— — Personal Occupation— In Possession.”]’ 
— Where by a settlement lands were limited to- 
trustees for a term of years upon trust to permit 
the premises to be personally occupied by the 
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widow ol; a tenant for life during her life, so long term the court had not jurisdiction to order a 
^is she should remain a widow and should be sale upon the petition of A. alone, biit that the 
desirous of personally occupying the same, and court would have jurisdiction if the trustees were 
sifter her decease or second marriage over, and joined as co-petitioners, and liberty to amend 
the widow had not expressed any desire to per- the petition was accordingly given. Puasley^ Ex 
;sonallyoccupy the same, but had joined in leasing paHo^ \i\ 2 , 

the promises for a term of five years, it was held 

that if upon the determination of the lease the Discretionary Trust,]™-A trust, although 

lady should be desirous of personally occupying it be to last during the life of A., to apply the 
the premises, she would then, but not before, rents and profits of an estate for tlie benefit of 
have the powers of a tenant for life for the A. and his wife and his children, if any, does not 
purposes of the Settled Land Acts, under s. 5<S constitute A., or A. and his wife together, a 
•of the act of 1882. Edwards' Settlement, In re, tenant for life of the estate under s. 2, siib-s. G of 
66 L. J.. Ch. 6o8 ; [1867] 2 Ch. 112 ; 76 L. T. the Settled Land Act, 1882, or a person with the 
774.. ' ’ powers of a tenant for life under s. 58 of that 

act. Atldmon,, 1% re, Atliinson v. Bruce, 55 

Persons entitled to Bid at Sale — Life L. J., Ch. 16 ; 31 Ch. .D. 577 ; 51 L. T, 403 ; 31 

Estates houghti hack.] — Settled lands were ap- W. R. 115 — C. A. 
pointed to a father for life, and after his death 

to trustees during life of W., and after his death “ Possession. ”]~The word possession,’' in 

to his sons successively in tail male, remainder s. 2, sub-s. 5, and in s. 58, sub-s. 1, is to be read 
to trustees during life of G., with remainders as in antithesis to remainder ” or “ reversion.” 
over. The appointments to trustees were on Ih. 
trust to absolutely sell the life estates, and pay 

the proceeds to W. and G. as tenants in common. So entitled.’’]— The words so entitled,” in 
It was provided that until sale the rents and s* 2, sub-s. 6, mean entitled under the direction 
profits of the life estates should be paid to W. in the preceding sub-section, i.e. for life. IIk 
and G. ill equal shares as tenants in common. 

W. and G. covenanted not to claim the life ^0 legal or Equitable Estate in Posses- 
ostates in specie, it being the intention of the sion.]— Real estate devised to trustees upon 
parties that the trusts for sale should be absolute trust for twenty years after testator’s death, to 
and irrevocable. On a sale by W. and G. after manage and to accumulate or invest rents in 
the father’s death ; — Held, that as either W. or purchase of land, and after the determination of 
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li-is decease to sell and stand possessed of proceeds 
for all A.’s cliildreii. A. was a widower, seventy 
yeai’s old, and he had one child only, and she 
and her hiishand, in July, 1880, contracted to 
sell her reversion in the estate to the plain tiif. 
The tenant for life, in January, 1883, advertised 
tlie estate for sale tinder the powers of the Set- 
lied Land Act, 1882. On motion by the plaintiff 
to restrain the tenant for life from selling: — 
Held, that the tenant for life had power under 
the act to sell the fee-simple and inheritance of 
the property if he should comply with the 
provisions of the act ; hut held, also, that there 
%vere no trustees to whom he could under s. 45 
give notice ; and an injunction was granted to 
restrain him from selling until trustees had been 
properly appointed for the purposes of the act. 
WheehvrkiU v. Wallter, 52 L. J., Ch. 274 ; 23 Ch. 
D, 752 ; 48 L. T. 70 ; 31 W. 11. 3G3. 

Held, also, that the plaintiff was entitled to be 
served with any summons for the appointment 
of new trustees, and (the plaintiff objecting) 
that the defendant’s solicitor ought not to be 
appointed. Ib. 

Trust for Sale — leave to Sell.] — ^\\^hereland 
was devised upon trust for sale, with trusts of 
the proceeds (subject to certain liabilities which 
were shortly cleared off) for two persons as 
tenants for life, and then for the same persons 
as were the trustees for sale, and the trustees 
declined to sell the land : — Held, that leave to 
sell the land, under s. 63 of the Settled Land 
Act, 1882, should, under s. 7 of the Settled Land 
Act, 1884, be given to the tenants for life. 
Harding's Settled Estate^ In n;, 60 L. J,, Ch. 
277 ; [1891] 1 Ch. 60 ; 63 L. T. 539 ; 39 W. R. 
118. 

Direction for Postponed Sale — Contingent In- 
terest — Trust for Accumulation.]— Devise in 
1874 of real estates to trustees upon trust for 
sale, but with a tlirection that testator’s M. estate 
should not be sold until the expiration of twenty- 
one years from the date of his will ; for the 
purpose of transmission the real estate to be 
treated as converted from the death ; the rents 
previous to conversion to be applied in the same 
manner as the income of the proceeds of sale ; after 
payment of debts and legacies the surplus pro- 
ceeds of sale to be invested, the capital to be held 
in trust for ail the testator’s children, at twenty- 
five or marriage, in equal shares. There was a 
maintenance clause, with a direction to accu- 
mulate the unapplied surplus of the income. 
The testator died in February, 1888, leaving six 
children, two of whom were over twenty-one but 
under twenty-five ; and four who were infants : 
— Held, that the children could not exercise the 
powers of tenants for life over the M. estate, and 
that that estate could not be sold under ss. 63, 58, 
or 59 of the Settled Land Act, 1882. Horne's 
Settled Estate^ In ?’<?, 57 L. J., Ch. 790 j 39 Oh. D. 
84 : 59 L. T. 580 ; 37 W. R. 69—0. A. 

ISTotice — ^Lunatic.] — The notice to he given, 
under s. 45 of the Settled Land Act, 1882, by 
the tenant for life of settled land to the trustees 
of the settlement, when he is intending to make 
a sale or lease, must be — not merely general 
notice of an intention to sell or lease — but a 
notice of a specific sale or lease which is contem- 
plated at the time when the notice is given. 
The committee of a lunatic tenant for life cannot 
give a valid notice under s. 45, unless he has 
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previously obtained authority from the court of 
iunaev to do so. May's Settled Estates^ ' In re<. 
53 L.'j., Ch. 205; 25 Ch, D. 464 : 50 L. T. 8G ; 
32 W. R. 458. 

Absolute Power— Consent of Trustees of Settle- 
ment,] — A tenant for life has under tiie Settled 
Land xlct, 1882, an absolute power of .sale. If 
the trustees believe that any intended exercise 
of the power is improper, they may apply to the 
court under s. 44. It is sufficient for the pro- 
tection of the purchaser if when he completes 
there are trustees to whom he may pay his pur- 
chase money, and notice has been given them 
under s. 45, sub-s. 1 ; but, qua3re, whether a 
purchaser is liable with actual knowledge that 
no notice has been a:iven. Hatten v. MiO'isell, 57 
L. J., Ch. 425 ; 38 Ch. D, 334 ; 58 L. T. 271 ; 36 
W. R. 317. 

The relative position and powers of a tenant 
for life and the trustees of a settlement under the 
Settled Land Acts, 1882 and 1884, considered. 
Ib. 

Effect of Previous Restrictive Act.]—' 

By a private act estates were vested in trustees 
upon trust by sale or mortgage thereof to raise 
money for the discharge of certain incumbrances 
and liabilities. The trustees had an absolute 
power of sale of all or any part of the estates, 
provided that the trustees should not sell any of 
the lands in C. and 11. unless it should be abso- 
lutely necessary for the purposes of the act to do 
so, and in any case should not sell any of those 
lands until all the rest of the estates were sold. 
After the Settled Land Act, 1882, the tenant for 
life contracted to sell some of the lands in C. and 
H. The whole of the rest of the estates had not 
then been sold : — Held, that the power of sale 
conferred ou the tenant for life by the Settled 
Land Act was an absolute power oyer and above 
that given to the trustees by the private act, and 
that lie was therefore entitled to sell. Ch ay tor's 
Settled Estate Act ^ In re^ 53 L. J., Ch, 312 ; 25 
Ch. D. 651 ; 50 L. T. 88 ; 82 W. R. 517. 

Owner of Fndivided Moiety — Concurrence of 
other Owner.]— The tenant for life of an un- 
divided moiety of land, where the other un- 
divided moiety is out of settlement, cannot sell 
the moiety of which he is tenant for life, without 
the concurrence of the owner of the other un- 
divided moiety. Colling e's Settled' Estates^ In 
re, 57 L. J., Ch. 219 ; 36 Ch. H. 516 ; 57 L. T. 
221 ; 36 W. R. 264. 

Several Persons Constituting one Tenant for 
Life — Separate Solicitors — Costs.] — Where 
several persons entitled as tenants in common 
together constitute a tenant for life for the pur- 
poses of the Settled Land Act, 1882, they need 
not, on a sale of the settled land, employ a 
common soheitor to carry out the sale; and 
costs of separate solicitors for perusing and 
completing the conveyance will be allowed out 
of the proceeds. Smith, In re, Smith v. Lan- 
caster, 63 L. J., Ch. 842 ; [1894] 3 Ch. 439 ; 7 
R. 465 ; 71 L. T. 511 ; 43 W. R. 17—0. A. 

Consent of Assignee for Taiue— Service of 
Summons for Rescission of Contract .] — E tenant 
for life contracted to sell the settled estates free 
from incumbrances. His wife, %vho claimed to 
be an assignee for value of his life interest was 
not a party to the conti’act, and refused to con- 
sent to itbe sale. The purchaser took out a 

24 
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siimmoDs under the Settled Land Acts, and the for the wife for life, and 
Vendor and Piu'chascr Act, asking for a declara- the trusts thcj'ein inentior 
tioii 'whether her consent was necessary and had Settletl Land Act, 1882, s. 

r.vwi 1 son had the power 

tenant in fee-simp 
'e sp>ecihc [ limitation over in case of 
one ’Without issue. Morg^ 
24 Ch. D. 114 ; 48 L. ^ 


been obtained, ant! that, if it was necessary and infan 
had not been obtained, he was entitled at his being 
option to rescind the contract or to hav 
performance, with compensation. The summons 
was served on the vendor and also on his wife. 85 : ! 

She appeared, and on the hearing objection was 
taken on her behalf to the jurisdiction : — Held, — 

that she had been improperly served with the tator 
vSuminoiKS, and must be dismissed from the j)ro- trust 
ceeding's. Allmhurg Settled JSdatea, l)i re, 02 of thi 
L. L, Ch. 1012 ; ii it. 704 ; 09 L. T. 493 ; 42 livim 
W. It 45. male, 

iindei 

Price.] — ^AVherc the tenant for life of a settled being female, should live to att, 
estate is attempting to sell it, and the remainder- marry : then the share to wh 
man oilers to buy the estate at its full value, the would, if he or she had suryivt 
remainderman is entitled to an injunction re- and had attained the age of t\N 
straining the tenant for life from selling at a have become absolutely entitled, 
less price than that offered by the remaiiulerman, upon trust for such issue: — 
or from selling to any person other than the infant children of cue of the six y 
remainderman without giving him a reasonable of the testator who had died ii 
opportunity of purchasing the estate at a higher lifetime took a vested interest i 
price thaii may be offered by any other bidder, their deceased parent, liable to 
Wheelwright v. Walker, 48 L. T. 867 ; 31 W. ii. their death under the age of t^s 
912. and that they had, therefore, tl 

tenant for life under the Settled . 

Increase in Value.]— Independently of g. 53^ sup.y. 2, in respect of that 

the cumulative powers of sale given to tenants Settled JEdatcis, Li re, 51 L. T. 
for life by the Settled Land Act, 1882, the tenant §98. 
for life, and the trustees under a will which 

gives them power to sell the estate at the request Appointment of Person 

and by the direction of the person or persons for Powers.] Wlmre, in the absence 

the time being entitled to the actual freehold of ^ settlement 'within the nn 
the devised property, will not be restrained from Settled Laud Act, cauable of ex( 


beneht oi the tenant lor ii±c on merely specu- peen made under s. 60 of persons to exercise on 
lative evidence adduced by the remainderman of ]^ehaif of an infant tenant for life the powers of 
an expected fiituie increase in the value of the ^ tenant for life, and to sell part of the settled 
property from the development of coal mines, estate, the persons so appointed can make a good 
and the constructioii of a railway through the title without the necessity of appointing under 
estate. Iliojms y, uliams, L. J., Ch. G03 ; §§ trustees of the settlement to whom notice 

24 On. D. 558 ; 49 L. L. Ill ; 31 W, E. 943, the intended sale can be given under s. 45. 

The order made under s, 60 ought in such a. case 
Pendency of Administration Action.] — A to direct that the piirchase-mone}’' be paid in to 
tenant for life can sell after decree made in court. Budley (Cmnteiir) and L. St jS\ W, Fk^g., 
administration action. Cardigan {Lady') v. In re, 56 L. L", Ch. 478 ; 35 Ch. D. 338 ; 57 L. T. 
Curzon-Mowe, 55 L. J., Ch. 71 j 30 Ch. JD. 531 ; 10 ; 35 W. II. 492. And see Fare v. Saunders, 
53 L, T\ 704 ; 33 W. Ik 836. supra, coi. 732. 

Bestraint on Anticipation.]— A jointress has Suspension or Cesser of life Bstate—Trust 
not a concurrent estate or interest with the for Accumulation of Income for Payment of 
tenant for life, but only a charge on the estate so Debts.] — Heal estate <levised upon trust to permit 
long as the jointure is paid. On a sale by the tenant a daughter to receive the rents and profits during 
for life free from incumbrances, a restraint on her life for her separate use, and a direction that, 
anticipation was released by the court in order if a claim for lOOOh, settled on the marriage of 
to enable a jointress to consent to the payment the daughter, should be enforced, then all her 
oM out of the purchase money of certain mort- interest and beneht from the estate” should 

gages to which her jointure had priority. « cease until all the debts and claims on the 

Aileshury {Marquis) and X-veagh {Lor d\ In re, same” should be paid. After the testator's 
62 L. J., Ch. 713 ; [1893] 2 Oh. 345 j 3 E. 440,; death payment of the 1000k was demanded : — 
69 L. lb 101 ; 41 W* B. 644. Held, that the daughter’s life estate was sus- 

pended only ; that there was, in substance, atr 
. Infant — Executory Limitation over -r*- Death estate for life subject to a ‘‘trust for accumu- 
uhder Twenty-one without Issue.] — Estates iation of income” for payment of debts; and 
devised to the use of the testator’s wife and therefore, that the testator’s daughter was a 
O, T., upon trust to pay the net rents and person having the powers of a tenant for life 

income to the wife for the maintenance of the within s. 58, sub-s. 1 (vi.) of the Settled Land 

testator’s son until twenty-one,- and without Act, 1882. WUliams y. JeMmis, 62 L. J. Oh. 
being liable to account for the same'; and upon 665 ; [1893] 1 Ch. 700 ; 3 B. 29S ; 68 L. T, 251 ; 
attaining, tw€nty**one,.th^h,.npon trust 41 W. e* 489. 

^ Life Eiiifete---3^erg©r4]^A toiant to' life of ^ 
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seilletl eslTite a^irreed to sell part thereof to a 
cofiiitariY, and before the coriveyaiico was com- 
])lete(l, l.)y tlecd, ill eonsidei'atiriii of the release 
by his sou, who was the sneceediiig tenant for 
life, of a reuteharge, payable to him, and of a 
covenant Iw the sou to pay and keep down 
certain charges in exoneration of the fatlier, and 
of such part of the settled estate as was retained 
by the father, conveyed })art of the settled 
estate, including the land agreerl to be convoyed 
tu the coni[)any, to a trustee for a term of years 
upon trusts for further securing the payment of 
the charges covenanted to be yiaid by the sou, 
aiul subject to sneh term and to tiie trusts 
thereof to the use of the sou, his lieins and 
assigns : — Held, on a summons taken out under 
the A'endor .and .Purchaser Act, 187-1, that, 
having regal’d to the provisions of s. 25, suh-s. 4. 
of the Judicature Act, 187:1, and to the fact that 
it -was for the benefit of the sun that the f.ather s 
life estate should lie kept alive, the fathers life 
estate was not merged anti extinguished, and 
that he had the power to execute a valid con- 
veyance to the company of the land agreed to 
be convoyed to them. JJamj Itij.aiul Winidorae 
(Lord), in rc, 7G L. T. 4S9. 

Incumbrance — Release of Part of Kentcharge 
created under Improvement of Land Act, 1864 — 
Consent of Incumbrancer — Approval by Board of 
Agriculture.] — An improvement rent-charge 
ci'eated under the Improvement of Laud Act, 
lSf)4, ,is an incumbnance to which s. 5 of the 
SettJed Land Act, 1882, applies; and a tenant 
for life, selling inuler the Bettleil Land Act part 
of an estuhe of which the whole is subject to an 
improvement rentcharge, can, with the consent 
cJ the owner of the rent-charge and without 
obtaining the approval of the Board of Agriculture, 
exonerate the land sold from the rent-charge, 
and charge the same on the unsold remainder of 
the estate exelusivcly. Sira ford (Lord) to 
Mtvplcr, 65 L, J., Ch. 124 ; [1890] 1 Ch. 235 ; 73 
L. T. 586 ; 44 W. K. 259— C. A. 

3. What Propeety aiay be Sold. 

a. Mansion Hovise and Heirlooms. 

Service of Summons.] — Service of a summons 
for leave to sell the mansion house and heirlooms 
on the children of the tenant for life was dis- 
pensed with, their interest being sufficienth’- 
represented by the trustees, who had been served. 
BroiDH^s Will, Li re, 5:3 L. J., Ch. 921 ; 27 Oh. D. 
179 ; 51 L. T. 15G ; 32 W. li. 894. 

Eesidence Clause ,] — X testator devised his 
mansion house and estate, to trustees upon trust 
for his son for life, with equitable remainders 
over in strict settlement for the benefit of the 
son's issue ; ho beiiueathed heirlooms to be 
annexed to the mansion house and held in trust 
for the person for the time being entitled to it, 
and he directed that his mansion house and 
certain lands thereto belonging, should be kept 
up as a place of residence for the person for the 
time being entitled to the possession thereof 
under his will, and that the heirlooms should at. 
all times be kept in the mansion house. The, 
trustees had powers of sale and leasing over any 
part of the estate except the mansion house and 
lands above mentioned. The tenant for life 
applied for leave to sell the excepted mansion 
house and lands, on the ground that, owing to 
ill health, he was unable to reside in the mansion 


house, and also that the bulk of the o, state eon] I 
not be sold advantageously without the mansion 
house and adj<4iniijg lands. The stunmons d.d 
not ask for the sale of or contain any reference 
to the heirlooms: — ^Held, that the case was a 
proper one for a sale of the mansion house and 
adjoining lands, but that leave for sale would 
not be granted without some direction as to the 
disposal of the heirlooms. Ih. 

The summons was then amended, with the 
consent of the trustees, hy asking for leave Oj 
sell the heirlooms also, under s. 37 of the Sottietl 
Land Act, 1882, by reference to an inventory 
veritied by affidavit, wliereupon an order was 
made for the sale of the heirlooms, wdtli liberty 
for the tenant for life to bid at such sale. Ih. 

Purchase of new Mansion House — Sale and 
Eemoval of Chattels.] — By the Will of ihe 
settlor, chattels were given upon trust to be 
held and enjoyed and go along with his P. liouse. 
After his deatli some of tlio personalty settled by 
the will was laid out in the purchase of real 
estate, with a bouse upon it more suitable for 
the family mansion tJiaii the P. house. It was 
desired to sell the P. house, ami, such of the 
chattels in it as were not suitable for removal to 
the new house, and to remove to tiiat house such 
of the cluattels as were suitable for removal : — 
Held, that this might be done. Browne v, 

I 6'cZZ/7iA’, 62 L. T. 566. 

Proposed Sale— Discretion of Court.] — The 
tenant for life of settled estates applied to the 
court to s.aiictioii the sale of pictures settled 
as heirlooms at the mansion house, the money 
ai’ising tu bo applied in reduction of charges : 
upuii the settleil estates. The estiniateil sum to 
arise from the sale was 7,3oOZ., and the annual 
income of the estate was about 7,r>()0Z. The 
guardians ad litem of the tenant in t.ail in 
remainder and the trustee, s opposed the sale. It 
appeared that there had been no substantial 
depreciation in the property. The pictures were 
a characteristic feature of the mansion house ; — 
Under the circumstances of the case the court 
in the exercise of its discretion refused to sanction 
the pioposed sale, Beauntonfs Settled Batater, 
In re, 58 L. T. 916. 

Discretion of Tenant for Life.] — Sect. 37 of the 
Settled Land Act, 1882, gives a tenant for life : 
a discretion to sell heirlooms, but in the exercise 
of that discretion, and when determining whether 
they ought to be sold or not, he is to act as 
trustee not for himself only, but for himself and 
.all the persons entitled under the settlement, and 
must take into consideration all the circumstances 
of the particular case. Mcidnods (Earl) Truds, 
In re, 59 L. J., Ch. 782 ; 45 Ch. I). 402—0. A. 
Affirming 63 L. T. 191. 

Assignees of Tenant for Life — Consent.] — 
Where the tenant for life has mortgaged his life 
interest to its full value and the trustees oppose 
a sale of the mansion house and park, the 
court, in its exercise of its discretion, will not 
make , the order without full information as to 
the proposed sale, and the consent of the 
mortgagees. Sehrighfs Settled Edates, In re, 
66 H J.y Ch. 169.; 33 Oh. D, 429 j 55 L. T. 5/0 ; 
35 W.:e.49— C, A.'' ■' 

Where Testator has given a Power of Sale,]-— 
W,, by will, after giving certain chattels in K, 
mansion house to be enjoyed by his eldest son as 

■•'“•'/n 24—2 
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heirlooms tliiriDg his life, demised the K. mansion 
house and ail other his real estate upon trust out 
of the rents and ] profits to pay annuities to liis 
daughters, an<i subject thereto to p)ay the rents 
and profits to his said son during his life, and 
after bis death to sell the same and divide the 
proceeds as therein mentioned. The son desired 
to sell tlie mansion house with the rest of the 
estatcL The trustees refused their consent: — 
Held, tliar, the mansion house not being a family 
seat, and the testator having himself directed its 
sale at the death of the tenant for life, the tenant 
for life ought to be allowed to sell at his discre- 
tion. Settled JEstates^ In re^ 75 L. T. 

2<)3. 

Eemaindermen opposing Sale — Tenants on 
Estate.]-— The tenant for life of an estate, in- 
cluding'’ an old family mansion house, was a 
young man who had mortgaged his life estate 
to a money lender who had brought an action 
for foreclosui'e. The tenant for life, being too 
poor to reside on the estate, had contracted 
under the Settled Land Acts to sell the wdiole 
for a good price to a purchaser, and petitioned 
under s. 10 of the Settled Land Act, 1890, for 
the sanction of the court to the sale of the 
mansion house and demesne lands. The re- 
maindermen opposed the petition : — Held, that 
the couj't in the exercise of its discretion under 
the Settled Land Acts must have regard to the 
well-being of the land, and the interests of the 
persons from whose industrial occupation the 
rents and profits w’ore derived, as well as to 
the interests of those entitled under the settle- 
ment ; and that to refuse the sanction in such a 
case would be to defeat the object of the legisla- 
ture, which was the wellbeing of settled land. 
Bruce v, Ailefshinf (^Marquis)^ 62 L. J., Gh. 95 : 
[1892] A. C. 350;' 1 R. 37 ; 67 L. T. 490; 41 
W. R. 318 : 57 J. P. 164— H. L. (E.) 

Heirlooms already Sold.]— The court has no 
jurisdiction, under s. 37 of the vSettled Land 
Act, 1882, to sanction the sale of heirlooms 
already sold. Awes^ In re^ Ames v. Ames^ 62 
L. J., Ch. 685; [1893] 2 Oh. 479; 3 R. 658 
08 L. T. 7S7; 41 W. R. 505. 

Specified Heirlooms.] — Leave given to a tenant 
for life, under a settlement containing a discre- 
tionary trust for sale of the estates, and also 
a power to sell certain settled heirlooms, to sell a 
specified portion of the heirlooms to pay for 
improvements. IIongMon Mstate^ In re, or 
Cholmo7ideJe>/s (Marquis) Settled Estate, In re, 
55 L. J., Ch. 37; 30 Ch. L. 102 ; 53 L. T. 196 ; 
33 W. R. 869. 

Annuitants.] — A tenant for life of settled 
lands, including a mansion house and demesne, 
devised perpetual rent-charges or annuities 
charged upon the lands, some of the annuities 
’ being in fee, others in strict settlement. On an 
application for leave to sell the mansion house 
and demesne : — Held, that the annuitants could 
not sell any part of the settled lands. Beet'me 
Estate, In re, 27 L. R. Ir. 364. 

^ ti* Other Property^ 

Incorporeal Hereditament, J.— A dignity or 
title of ‘honour, as ■an'ducbrpOMP'’;hfi^d^^^ ' 

is xvf-fchiTi tb4. 


1882, docs not enable a limited owner to sell any 
property which, when vested in a tenant in fee 
simple, is by law inalienable. Iltrelt-CarnaEs 
Win, in rc/54 T;. J.. Cli. 1074 ; 30 Ch. D. 136 ; 
53 L. T. 81 ; 33 W. R. 837. 

Tithes.] — Tithes arc an incorporeal here- 
ditament within s. 2, sub-s. 10, of the Hcttled 
Land Act, 1882. Esdallo, In re, Esdafle v. 
Esilaile, 54 L. T. 637. 

Minerals apart from Surface.] — The 19 & 20 
Yict. c. 120, empowers the court to authorise the 
sale and conveyance of minerals situate under a 
settled estate, apart from the surface thereof. 
Laio, In re, 7 Jur, (3s\S.) 611. S. P., Mallin, 
In re, 3 Giif. 126 ; 30 L. J., Ch. 929 ; 4 L. T. 435 ; 
9W. R. 588. 

The contract for sale was ordered to be carried 
into effect by a grant, with a provision limiting 
the time within which the coal was to be worked 
out. II). 

The court has jurisdiction under the Leases 
and Sales of Settled Estates Act to order a sale 
of mines apart from the surface, with rights of 
using the surface for the Avorkings, reserving a 
rent in respect of the surface damaged from 
time to time. Milward, In re, L. R. 6 Eq. 248 ; 
16 W. R. 1078. 

Under 23 & 26 Yict, c. 108, the court can 
direct that persons having powers of sale and 
exchange, not authorising reservation or separa- 
tion of mines and surface, can exercise the 
powders as if they authorised such reservation or 
separation. Wqnn, In re, L. E. 16 Eq. 237 ; 21 
W. R. 695. 

And see Poweks, xix. d, I d. 

4. Title of Puechaseb. 

When Indefeasible,] — Semble, that the con- 
veyance when completed under the 19 & 20 Yict. 
c. 120, will give an indefeasible title by virtue of 
s, 28, notwithstanding any excess of jurisdiction. 
Tkomjmii, In re. Green v. Tliow'].)Sim, 1 Johns. 
418 ; 5 Jur. (K.S.) 1343. 

YTiere an order under the 19 &; 20 Yict. c. 120, 
wus wrong, the purchaser having the concurrence 
of all persons beneficially interested would take an 
indefeasible title under s. 28. Slieplieard's Settled 
Estates, In re, 89 L. J., Ch. 173 ; L. R. 8 Eq. 57.1 ; 
21 L. T. 525. 

Under s. 28 a purchaser obtains by a convey- 
ance under the act an indefeasible title, except 
against persons beneficially interested whose 
concurrence has not been obtained, altliough the 
estate is not a settled estate. Ih, 

Conveyancing Act, 1881, s. 70.] — An 

order for sale under the Settled Estates Act, 
1877, contained a direction dispensing with the 
ccncurrence or consent of the persons entitled, 
whether beneficially or otherwise, to any estate 
or interest subsequent to a certain estate tail, 
without naming them. The purchaser objcctecl 
to the title on the ground that the order on the 
face of it was irregular : — Held, by the court of 
appeal, that under s. 70 of the Convey- 
ancing and Law of Property Act, 1881, whether 
the objection to the order appears on the face of 
it or not, the purchaser has a good title and must 
complete. Hall Dare's Contract, In re, 51 L. J., 
Ch. 671 ; 21 Ch. H, 41 ; 46 L. T. 755 ; 30 W. R. 
556.-. Y. . 
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e. LEASES., 

1. In General. ■ . 

Form of Order.]— Decree that it is fit and proper 
that an application should be made to parliament 
to extend the leasing powers affecting a settled 
■estate. v. .Brucej 29 Beav. 557. 

When authorised— Jurisdiction.]— -By s. 21 of 
the 19 Sc 20 Viet. c. 120, no application is to be 
g]*a.nted where a similar application has been 
rejected by parliament. Where, therefore, a 
petitioner had several times applied to parliament 
for similar powers of leasing settled property as 
were asked for by the petition, and such applica- 
tions were rejected : — Held, that the court had 
no power to grant such an application. JV/lsoft’s 
Sdate^ In re^ 1 L. T. 25. 

Contracts.] — The powers of leasing con- 
ferred by the 19 & 20 A^ict. c. 120, s. 2, can only 
be exercised in cases where the contracts for 
granting the leases are strictly within the terms 
of that^ act. In such cases the Trustee Acts 
apply only after a decree in a suit to which the 
intended lessees would be necessary parties. If 
the powers of leasing are not aided by either of 
these acts, the prudent course is to apply to 
parliament for the proper powers. Cust y. 
MkliUton, 3 De G. F. & J. 311 ; 30 L. J., Ch. 260 ; 
7 Jur. (N.S ) 151 ; 9 AW R. 242. 

A testator entered into contracts for leases of 
parts of his estate for building purposes. The 
contracts provided for granting sej,)arate leases of 
the houses wdien built, apportioning the whole 
ground rent among some of them, and leaving 
the rest to be demised at a peppercorn rent. 
He devised the estate in strict settlement, with- 
out any power under which the leases could be 
granted : — Held, that the 19 &; 20 A^ict. c. 120, 
could not safely be resorted to for granting these 
leases. Ih. 

Beneficiaries Opposing.] — The court can- 
not authorise a lease, under the 19 & 20 Yict. 
c. 120, if any one of the parties interested under 
the settlement opposes the application. 3/erry^ 
In re, 36 L. J., Ch. 168 ; 15 L. T. 529 ; 15 W. 11. 
307, ' 

A testator devised real estate to two trustees, 
of whom K. was one, in fee, to receive the 
annual produce and rents, and subject to out- 
goings, to apply the net rents to M, for life ; and 
by a codicil lie gave the ultimate remainder in 
certain events to K. The will contained no 
power of leasing. On petition by M., praying 
that a power to grant leases might be vested in 
the other trustee : — Held, that the opposition of 
K. was fatal to the application. Taylor v. 
Taylor, 4-5 L. J., Ch. 848 ; 3 Ch. D. 145 ; 35 L. T. 
450 J 25 W. E. 279—0. A, 

Consent Eefused.] — AYhere a tenant for life of 
devised estates has leasing powers, which are 
expressly to be exercised only with the consent 
of a person named, the court will not exercise the 
powers given it by the 19 & 20 Yict. c. 120, -so as 
to enable the tenant for life to dispense with 
such consent, even though it appears that the 
person whose consent is required has arbitrarily, 
but not maliciously refused. Ilnrle's SettleM 
Estates, In, re, 5 H. B. 167 ; 2 H. & M. 196 ; 11 
Jur. Cn.S.) 78 5 11 L. T. 592 ; 13 AY. IL 171. 

' How Granted,]— On petition, the court made 


an order vesting in trustees of asettlemeni certain 
powers to grant leases, and to do other things, 
without in the first instance directing a rcfereiico 
to the conveyancing counsel, or ordering an 
inquiiy as to the propriety of the powers. 
Jones' Settled Estates, In re, 5 Jur. (n.h.) 564 ; 7 
AY. E. 171, .52,3. 

Eescinding Leasing Powers.] — AViierc 

trustees have obtained, on petition, genera] leasing 
powers, and it is desired to obtain the same 
powers for the tenant for life, the court will 
rescind the former order, and, without prejudice 
to anything done under it, make the order. 
Wheeler v. Tootal, 18 L. T. 534; 16 lY. ib 
273. 

Varying Leasing Powers.] — AYhere it is 

desired to vary powers of leasing granted to 
trustees by the court under the Settled Estates 
Act, 1877, it is necessary, in spite of tlie powers 
given by the Settled Land Act, 1882, and of s. 56 
of that act, to make an application to the court 
in that behalf under the Settled Estates Act. 
1877, stating the advisability of the proposed 
course, and asking that the operation of the 
order may be stayed or the leave to grant leases 
thereunder be suspended. Poole's Settled Estate, 
hire, 50 L. T. 585 ; 32 \V. E. 956. 

Building Land.] — Uuder the 19 & 20 Yict. 
c. 120, the court will authorise leases (>n the 
terms of the lessees making roads. Chamber, 
In re, 28 Beav. 653 ; 29 L.^J., Ch, 924 ; 6 Jur. 
(N.S.) 1005 ; 8 W. E. 646. 

AAhiere the court has granted general powers 
of leasing to trustees, enabling them, under 19 & 
20 A^ict. c. 120, s. 14, to lay out lands for squares, 
roads, &c., the court will not always require 
plans to be laid before it. Margreave, In re, 15 
L. T. 173 ; 15 AAL E. 54. 

Surrender — Equitable Tenant for Life.] — 
Section 7 of the Settled Estates Act, 1S87, docs- 
not authorise an equitable teiiant for life, not 
being a lessor, to take a surrender which ds not 
sanctioned by the court. Easton v. Fenny, 67 
L. T. 290 ; 41 AY. E. 72. 

The court will authorise tlie grant of a new 
lease upon the suiTender of an old one, if tlie 
best rent, which under all the circumstances ox 
the case can be retained, is reserved, liaiclln, 
In re, L. E. 1 Eq. 286 ; 13 L. T. 626 : 14 AY. E. 
218. 

A lease may be authorised upon the surrender 
of an existing lease, although an iinderleMse 
granted by the surrendering lessee is unexpired. 
''Ford, In re, L. E. 8 Eq. 309. 

Covenant to Eenew Lease at Future Time.] 
— The court has no power under ss. 4 and 5 of 
the Settled Estates Act, 1877, to sanction a sub- 
lease of settled land (held under a renewable 
lease) for the unexpired residue of the term, 
with a covenant for the extension of the term 
by a further sub-lease after the renewal of the 
head lease. Such a lease would, as regards the 
further lease, not he a lease taking effect in 
possession. FarnelVs Settled Estates, Ino\\.5'6 
Ch. B. 509 ; 35 W. B. 250. 

Consideration — Best Bent — Past Voluntary 
Expenditure by Lessee.] — A voluntaiy expendi- 
ture cannot be treated as consideration for the 
grant of a building lease, under s. 8, sub-s. 1, of 
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tliG Settled Land Act, 1S82, at less than the 
‘"best rent” required by s. 7, sub-s. 2 ; and, in 
cahiiilatiiig such rent, no regard can be had to 
money which has been laid out for the benefit 
of the settled land, unless it has been laid out 
in reference to the transaction of the lease. 
Therefore, a past voluntary expenditure by a 
iessr'e cannot be regnidccl under the section. 
Chau''i}(n'\^ SrttUd In ?r, 01 L. J., Ch. 

831 ; [1802] 2 Ch. 102 ; 66 L. T. 745 ; 40 W. 11. 
538. 

Customary Lease.] — Trustees of a charity 
authorised to grunt building leases for 000 years, 
such being the custom of the neighbourhood, and 
it appearing beneficial. Crosn^ In rc, 27 T>eav. 
.592. 

The court authorised the granting of buihling 
leases of settled estates for 999 years, or at fee- 
fann rent, such being the custom of the countrj’’, 
and it appearing that it could not be bene- 
ficially disposed of for such purposes on any 
other" terms. Carr'n Srtflnd Edates, In re^ 7 
Jtir. (N.S.) 1267 ; 9 W. ll, 776. 

Building Leases— Infant Tenant in Tail.] — 
Wliere an infant tenant in tail in possession was 
eighteen years of age, the court refused, on the 
application of the trustees of the settlement, who 
had the powers of a tenant for life, under s. 60 of 
the Settled Land Act, to grant general authority 
to make building leases not exceeding 200 years, 
but gave siicli authority subject to the ap})roval 
of the court to the making of each lease. Ceoil v. 
Langdon^ 54 L. T. 418. 

Covenant by Lessee to Spend a Specified 

Sum in doing Scheduled Bepairs — Discretion of 
Court] — Semble, a lease by which the lessee 
covenants to expend a fixed sum in doing repairs 
specified in a achcdide to the lease is a ‘‘ building 
lease ” within the meaning of s. 2, sub-s. 10 (iii.), 
.and s. 8 (i.) of the Settled Land Act, 1 882, and 
the court has therefore jurisdiction, under s. 7 (i.) 
•of the Settled Land Act, 1884, to give leave to a 
person who, by virtue of s. 63 of the Settled Laud 
Act, 1882, is tenant for life of settled property, 
to grant such a lease for any term not exceeding 
Tiinety-nine years. The giving of such leave is 
in each case in the discretion of the court. 
EanlelVs Settlement^ In re, 64 L. J., Ch. 173 ; 
[1894] 3Ch. 503; 7 11.462; 71 L, T. 563 ; 43 
W. E. 133—0. A. 

Trust to Accumulate Kents.]— A testator 

gave his real estate to trustees for a term of 100 
years, on trust to raise annuities, and accumulate 
the rents and profits for twenty-one years, or till 
«ome devisee entitled in possession should attain 
twenty-five ; the accumulations to be laid out in 
real estate to be conveyed to the uses of the will. 


interested concurred, and the exercise of a p/ower 
of leasing would be iK'neiieial to tlic estate, the 
court would give the power. /A/^vvV.v Settled 
IMaten^ In re, 42 L- T. 583 ; 28 W. E. 721. 

Estates Settled upon Distinct Trusts.] — 
The trustees of a will, by wliich two contiguous 
estates were devised to them upon distinct trusts, 
obtained from the court an order giving them 
power to grant mining lea'^es in conformity with 
and subject to the provisions of the Settled 
Estates Act, 18.56, liJ ck- 20 Yict. c. 120, s. 10. uruL 
with the consent of the rcs])ectivc tenants fo]‘ 
life for the time being. The trustees and the 
tenants for life of the two estates afterwards 
entered into an agreement to grant a mining 
lease of tlie two estates for forty years, as if the 
two estates w'ere one propert}’' : — Held, that the 
trustees had no power to grant such a lease of 
the two estates. Ttdmvn v. bheard., 5 Ch. H. 19 ; 
36 L. T. 756 ; 25 W. E. 667. 

Mansion. House.] — When a mansion house 
and appurtenances were settled in strict settle- 
ment under a wull which contained an express 
direction that the mfinsion house should not be 
let, the court, though it would have been greatly 
for the benefit of all parties, and of the estate, 
that the house should be let, refused an applica- 
tion by the tenant for life, with the consent of 
the remainderman, to .let it for seven years. 
Clecelund In re, 22 W. E. 818. 

Kesidence Clause.] — A principal mansion 

house and demesne in the county of Dublin were 
settled upon the same trusts as lands in the 
counties of j^layo and Sligo, with a condition of 
forfeiture on non-residence in, selling of, or 
letting of the sai 1 mansion house and demesne, 
which attached both to them and to the other 
lands settled : — Held, that they were a “principal 
mansion-house” and demesne wut bin the mean- 
ing of s. 15 of the Settled Land Act, 1882 ; that 
the condition of forfeiture was void for the ptir- 
pose.s of that act ; and that the court, on the 
facts, would authorise a temporary letting of 
them to be made. T/toinjmn’s Will, In re, 
21 L. E. ir. 109. 

Payment to Induce Tenant for Life to 
Execute Lease — Validity of Lease.] — Where a 
sum of money has been imid by an intending 
lessee, not by way of fine, but to induce a tenant 
for life to grant a lease, and a lease jjurpoi'ting 
on the face of it to be made under the Hettieil 
l^aiid Act, 1882, has been executed ])y the tenant 
for life, but not in conformity with the pro- 
visions of the act, the liability of the lessee is not 
limited to the payment to the trustees of the 
settlement of the sum of money so wrongfully 
paid, but the lease is after the death of the 



'749 


SETTLED' "LAND, 


750 . 


2. By Whom Grafted. | 

. lHqiiitable Tenant for Life.] — A. hiisbainl de- j 
Tiscd two-tifths of real and personal estate to 
trnstces, to receive the rents and income and pa}’ 
t]jc same to his widow for life. He then, subject 
to annuities and legacies, gave his residuary real 
and personal estate to the same trustees n])on 
ti'ust, after defraying rents, taxes and other 
expenses, to pay the “ net annual rents, interest, 
.and income then left” to his widow for life, with 
remainder over. The will contained no power of 
leasing Held, that his widow had no power to 
grant leases under the Lenses and Sales of Settled 
Lstates Act, s. 33 (10 A 20 Viet. c. 120). Ttajlor, 
Mg parte. Taylor v. Taylor^ 44 L. J., Ch. 727 ; 
L. li. 20 Eq. 207 ; 33 L. 1\ 80 ; 23 17. ’ll. 047. 

Tenant for Years — Estate Determinable with 
iease.] — A testator who had granterl a lease of 
a house for a term which would end in 1800, by 
ihis iviil, devised his freehold intcre.st in such 
house to trustees upon trust to permit his wife 
do receive the rent for her owm benefit “ during 
the remainder of the term granted by the said 
lease if she should so long live,” and in case she 
should die “ before the expiration of the term 
created by such lease,” then he gave and devised 
the house to the children of his brother in fee; 
and he directed that if his wife should “ happen 
to live after the expi]-ation of the term created 
hj such lease ” then the trustees should sell the 
house, and out of the income of the proceeds pay 
60L a year to his wdfe during her life, and 
subject thereto he gave the residue of the 
proceeds for his brotlier’s children. Tiie testator 
died in 1866 : — Held, that the widow ’vvas not a 
person under s. 58 of the Settled Land Act, 
1882, entitled to the powers of a tenant for life, 
and was therefore not able to accept a surrender 
and make a new lease of the house for twmnty- 
one 5'ears from December 25th, 1383, at an 
increased rent. Ila-zle's Settled Estates^ In ve^ 
54 I.. J., Ch. (528 ; 29 Ch. D. 78 ; 52 L. T. 947 ; 
S3 W. B. 759— C. A. 

Guardians.]— Power in the settlement for the 
guardians ■ during minority to grant leases for 
tweuty-orie years, building leases for ninety-nine 
years, "and mining leases for sixty years : — Pleld, 
that this power was exercisable during minority 
by the guardians, with the consent of tlie 
trustees, Keioea site's (^Lule) Estates^ In re., 52 
L. J,, Ch. 645 : 24 Oh. D. 129 ; 4S L. T. 779 ; 31 
W. B. 782. 

Ho Trustees of Settlement.] — An agreement to 
give a lease, entered into by the tenant for life, 
under a settlement at a time when there are, to 
the knowledge of the intending lessee, no trustees 
of the settlement for the purposes of the Settled 
Land Acts will not, under those Acts, bind the 
settled lands. Ilnglies v. Eanagan, 30 L. B., Ir. 
Ill— C. A. 

Tenant for Life acting as Absolute Owner 

—Operation of Deed as exercise of Statutory 
Power,] — A tenant for life granted a lease by deed 
to the plaintiff on the footing of absolute owner- 
ship and without any reference to the Settled Land 
Acts. The lease complied with the regulations for 
; building leases made by tenants for life contained 
' in s. 6 of the Act of 1882, but at the date of 
the lease there were no trustees of the settlement 
in existence for the purposes of the act, and con- 


j .scqnently no notices could have been given. The 
j plaintiff contracted to sell the lease to the defen- 
1 daiit, who refused to complete, on the ground 
that the lease wms void as against the remainder- 
man : — Held, that the lease could and did operate 
as a lease under the powders of tlic Settled Land 
Act, 1S82 ; that the lessor’s title to tlic property 
for life did not depend on the existence or non- 
existence of trustees for the purposes of the act ; 
that the le.ssee had acted in good faitih and. 
was protected by s. 45, sub-s. 3 ; that, inasmuch 
as the existence of trnstces wms not a question 
of title, the lessee could not be held to have had 
consti'iietive notice that there were none ; tliat, 
even, if he had known it, it did not follow’ that 
the title would be bad ; that the clef end ant’s 
title would practically not be open to attack ; 
and that there must be judgment for specific 
performance. Mogrldye v. Clapp. 01 L. J.. Ch. 
534 ; [1892] 3 Ch. 382 ; 67 L. T. 100 ; 40 '^7. B. 
663— G. A. 

Impeachment for Waste — Permissive Waste.] 
— A tenant for years is liable for permissive 
waste, and therefore a lease by a tenant for life 
under 40 & 41 Viet. c. 18, s. 46, exem,pting the 
lessee from liabilities for “ fair w'ear and tear 
and damage by tempest ” is void as “ made 
without impeachment of -waste.” In granting 
such a lease the tenant for life has a discretion 
as to wliat are proper covenants, and the lca.se 
will be void only when there i.s an outrageous 
omission of covenants. Nugent v. Onthhert 
(Sugden on Beal Property, 475) distinguished. 
Earies v. Davies, 57 L. .J., Ch. 1093 ; 3S Ch. D. 
409 ; 58 L. T. 514 ; 36 W. B. 399. 

Leasing Power, bona fide exercise of— Ease- 
meat over Lands enjoyed with, principal 
Mansion-house.] — A lease of a right of way 
granted by the tenant for life of a settled e.state 
not in the bona fide exercise of his leasing power 
for the benefit of the settled estate, but in order 
to confer upon a third party a benefit at the 
expense or to the serious injury of the remainder- 
men is invalid under s. 53 of the Settled Land. 
Act, 1882, A lease by a tenant for life of a 
house and lands together with a right of way 
over the park and lands usually occupied with 
the principal mansion-house of the settled estate 
is invalid under s. 10, sub-s. 2, of the Settled 
Land Act, 1890, and cannot be rendered valid 
under s. 2 of 12 & 13 Viet c. 26, in re.^pect of 
the house and lands comprised therein, excluding 
the casement. Sutherland {Dowager Duchess) 
V. Sutherland (Dulie^, 62 L. J., Ch. 946 : [1893] 

3 Ch. 169 ; 3 R. 650 ; 69 L. T. 186 ; 42 W. B. ,13. 

3. Mining Leases. 

By Assignee of Tenant for Life,] — An assignee 
of a tenant for life having petitioned the court to 
sanction a particular mining lease, and to grant 
a power of making mining leases, and there being 
persons unborn interested, the court entertained 
the application as to particular lease, but refused 
the general po-wer to make mining leases. Iluteli^ 
msm. In re, 12 Jur. (N.S.) 244 ; 14 L. T. 129 ; 
14 W. B.. 473. . , 

Facilities for Working Mines.] — Trustees of a 
marriage settlement had power to grant mining 
leases, for twenty-one years, and an order was 
made, under 19 k 20 Viot c. 120. On an appli- 
cation by the lessees : — Held, that the words “ so 
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And see Jersey {Earl), Im re, 9 W. E. 609 
Ilmsell, In re, 22 W. E. 899, 

In Cliambers.] — An order maOe under 19 & 20 
Viet, c, 120, authorising leases by trustees to be 
made am L settled in chambers was amended after 
the passing of 27 & 28 Anct. c. 10 , by inserting a 
declaration that such leases need not be settled 
in chambers. Hoyle, In re, 10 Jur. (N.S.) 811 ; 
U) L. T. 775 ; 12 AVA 11. 1125. And see ProeffEs 
Settleil Estates, In re. 3 Our. (N.s.) 531 ; 5 A\b IL 
461. 

D. DEDICATIONS. 

Powers of Court.] — Before the 19 & 20 Anct. 
c. 120, the court had no power to charge, mort- 
gage, or sell part of a settled estate in order 
to raivSe money for making roads and sewers om 
building land forming other part of the estate ; 
nor had it power to apply for that purpose money 
which was liable to be laid out in the purchase 
of lands to bo settled to the same uses as the 
settled estate. Ve}to 2 n‘, In re, Ve7iour v. SeMon.. 
15 L. J., Cb. 109 ; 2 Gh. D. 522 : 21 AV. E. 752., 


much Ian<l as the trustees should consider neces- 
sary for the conYcnient and effcctiye working of 
the minerals” might be inserted. Iteveley, In 
re, 32 L. J., Oh. S12 ; 8 L. T. 150 ; 11 AV. E. 
711. 


Tenant for Life — Contract with Absolute 
Owner,] — Section 11 of the Settled Land Act, 
1882, does not apply to a mining lease granted by 
a tenant for life for giving eifect to a contract 
entered into by a predecessor who was absolute 
owner. Kemeys-Tyrde, In re, ICemeys-Tipite v. 
Kemeys^Ty7de, 61 L. J., Ch. 377 ; [1892] 2 Ch. 
211 ; 60 L. T. 752 ; 10 AV. E. 123. 


Setting aside part of Kent — Capital Moneys 
— Tenant for Life impeachable for Waste.]— A 
person who is entitled for his life to the income 
of the money to arise from the sale of settled 
land and to the rents and profits of the settled 
land until sale, although to he deemed a tenant 
for life under s. 63 of the Settled Landxict, 1882, 
is not, properly speaking, “impeachable for 
waste in respect of minerals ” within the mean- 
ing of s. 11. Keverthcless, where a lease of un- 
opened minerals is made by such a person under 
the provisions of tlie act, three-fourths of the 
rents and royalties should be set aside as capital 
moneys arising under the act, and the residue 
only should go as rents and profits. Mi dye, In 
re, Hellard v. Moody, 55 L. J., Ch. 265 ; 31 Ch. 
D. 501 ; 51 L. T. 519 ; 31 AV. E. 159— C. A. 

Contrary Intention.”] — Under a settlement 
the trustees had power during the minority of 
any person entitled to possession to receive and 
apply rents and profi.ts in management of estate 
or maintenance of infant and to accumulate or 
apply the surplus in paying off charges, or in 
purchase of real estate to be settled to the same 
uses. The guardians had power during minority 
to grant mining leases for 60 years : — Held, that 
the rents derived from mining leases were to be 
applied by the trustees in manner directed by the 
settlement, as coming within the term “contrary 
intention” expressed in s, 11 of the act : — Held, 
that there being no power in the settlement to 
sell surface land apart from minerals, the trus- 
tees could exercise that power under s. 1 7 of the 
act ; and this being an execution of a statutory 
power, the consent of the guardians would not 
be necessary. Newcastle's {Dnhe) Estates, Inre, 
62 L. J., Oh. 615 ; 21 Ch. D. 129 ; 48 L. T. 779 ; 
31 AV, E. 782. 


Building Estate — Drainage. ] — The Settled! 

Estates Act, 1877, does not empower the court 
to direct the carrying out of schemes of drainage 
for agricultural purposes ; but the powders given 
by ss. 20 A 21 have reference to the development 
of lands for the purposes of a building estate- 
Order of reference under the Drainage Act (8 k., 
9 Abet. c. 56). PoyneJer's Settled Estates, Inre,. 
ITudiSon-Poynder v. Cook, 50 L. J., Ch. 753 ; 4a 
L. T. 103 ; 30 AAC E. 7. 

Sale of Part of Estate— -Bund in Court.] 

— A\"hen a tenant for life, without power to dedi- 
cate roads to the public, applies to the court for 
that purpose, the court will direct such roadji 
to be made only wdiere they are either beneficial 
to the property in its actually existing state, ov 
required for the purposes of houses then abouk 
to be built on leases then immediately eontem-^ 
plated, and %vill not sanction the laying out of 
roads upon the chance that they may be beueii- 
cial at some future time ; and the court will not,, 
in any case, sell any portion of the property for- 
the purpose of making such roads. IhndSs- 
Settled Estates. In re, 2 H. & M. 196 ; 2 N. K. 
167 ; 11 L. T. 592 : 13 AV. E. 171. 

Semble, a fund in court held upon the same 
trusts as the settled estate can be so applied* 
S. a, 5 K E. 167, 


Consent.] — Where A. was tenant for life 

with remainder in fee subject to an annuity to> 
B., and the use for her life by B. of the dwelling,- 
house, and A. had powmr with the consent of B., 
during her life to grant building leases, the court 
on B.’s refusal to consent authorised A. to mal'rn- 
roads and dedicate them at his own cost, but re- 
fused to sanction the sale of part of the estate for 
that purpose. Chamlei'S, In re, 28 Bear. 653.q. 
29 L. J., Ch. 921 ; 0 Jur. (isr.s.) 1005 ; S' AV. E. 
616, 

Plans.] — Where the court has granted' general 
powers of leasing to trustees, enabling them, un- 
der 19 &: 20 AUct. c. 120, s. 14, to lay out lands 
for squares, roads, &c., the court wdll not always- 
require plans to bo laid before it. Ilargreme^. 


4. Settlement of, by Court. 

Model Lease.] — Whore it was necessary to 
grant a large number of building leases of charity 
lands in nearly the same form, under the pro- 
visions of an act of parliament, and one lease had 
been settled in chambers, the court allowed the 
charity to grant other building leases from time 
- to time in the same form, without reference to 
chambers, the model lease being appended to the 
order. AtEGe%, v. Christ Chnrch, Ossford. 3 
Giff. 614 ; 8 Jur. (n.s.) 989 ,• 7 L. T. 238. 

Where trustees have been enabled by the court 
] under the Settled Estates Act (19 k 20 Viet, 
e. X20) to grant building leases over a small piece 
'of ground in the neighbourhood of. a town, the 
court will direct a model lease to be settled and 
adopted, for all the remaining leasiite without the 

Hemingway, In 9e, 7 AV. E. 279.* 
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Sites for Cliurclies.] — A father who was a 
teiiaiit hjr life of a settled estate cannot, as 
guardian by nature of his infant son, who is en- 
titled to the inheritance in remainder, concur on 
the .son’s ]')ehalf in a grant ])y himself of part of 
tlie settled estate as a site for a church under 36 
& 37 Yict. c. no, s. 1, Places of Worship Sites 
Act. Salii^hurij QMarqwis) and Eeelenhisttcal 
Qynini'hsfttonnM. In, re, 45 L. J., Gli. 250 ; 2 Ch. D. 
20 ; 34 L. T. o'; 24 AV. 11. 380. 


E. PETITIOAhS. 

1. In General. 

When ISTeeessary.J — Quaere, whether the court 
can dii’ect leases and sales under the 19 & 20 
A^ict. c. 120, in a cause without a petition. 
Harvey v. Clark, 25 Beav. 7. 

Eorm of — Description.] — Senildc, that in pro- 
ceedings under 19 & 20 A^ict. c. 120, it is not 
necessary to specify the particular settlement 
to wliich property is at the time subject, pro- 
vided the property is sufficiently idcutified, and 
is actually under settlement. Tluwiimm, la re, 
Green, v, Tkomjpsofi. Johns. 418 ; 5 Jur. (N.s.) 
1343. 

Semble, that the title of a petition under the 
Settled Estates Act need contain only such a 
description as will make the matter intelligible 
to the court. JBurnleq, In re, 23 W. E. 546. 

Amendment — Death of Petitioner.] — After 
a petition had. been served and advertised, 
the petitioner died : — Held, that the petition 
might be amended by stating the fact, and sub- 
stiUi,ting a new petitioner. Willmimn, In re, 
L. E. 9 Eq. 71. And see 21 AAh E. 537. 

Title.] — AAliere, on a petition under the 
Settled Estates Act, 1877, the court, under s. 89 
of the Conveyancing and Law of Property Act, 
ISSl, makes an order binding the interest of 
a married w’-oman who is restrained from antici- 
pation, the petition need not be intituled under 
the latter act. Land-field's Settled Land, In re, 
Landfield, v. LandjieU, 46 L. T. 227 ; 30 AY. E. 
377. 

2. Advertisements. 

Eor what Period.] — Interpretation put upon 
a judge’s order, that advertisements be entered 
in certain newspapers for three successive weeks. 
Browne v. Peimefatlier, 4 N. E. 221. 

Title.] — In the heading of advertisements 
issued in pursuance of the 19 & 20 AGct. c. 120, 
s. 20, under General Order XLI., r. 15, the Act 
is sufficiently described as the Leases and Bales of 
Settled Estates Act. Biehwll, In re, L. B. 14 
Eq, 467; 20AY. B. 939. 

The object of the advertisements is to give 
information to the parties, and where the 
description in them is sufficiently explicit to 
prevent mistakes, the court may waive the 
irregularity, Ik, 

Description of Property and Settlor.]— The 
description in an advertisement, of property 
being dealt with under the 19 & 20 Viet. c. 120, 
and 27 & 28 Viet. c. 45, must correspond verbally 
with the description in a petition under those, 
acts. Bateman, In re, 5 N. E. 455 ; 34 L. J,, 
Oh. 320 ; 12 L. T. 132 ; 13 AY. B. 513. 


In the advertisements a settlor was fle.scri])ed 
as of “ Gotham, in the county of Aliddlcsex,” 
instead of the county of Nottingham. The court 
considered that, as all parties interested under 
the settlement were re}>resented on the applica- 
tion, the advertisements might be con,si<iere<I 
sufficient. Ilemsley, In re, 43 L. J., Ch. 72 
L. B. 16 Eq. 315 ; 29 L. T. 173 ; 21 W. 11. 821. 

Address.] — ^AA'hen the advertisement of a 
petition omitted the a<ldress of the next friend of 
the petitioner, but both address and descri])tion 
were correctly set forth in the petition itself : — 
Held, that the provisions of the act in this respect 
had been sufficiently complied with. Burley, 
Jw 18 L. T. 458. 

The advertisements of a petition did not stato 
the address of some of the petitioners : — Held,, 
that it was unnecessary to reissue the advertise- 
ments for the purpose of stating those addresses.. 
Bourne, In re, 16 AA^. B, 1115. 

If in the advertisement of a petition under the' 
19 <fc 20 Viet. c. 120, the address of the petitioner 
is omitted, and that of his solicitor alone is .given,, 
the court lias jurisdiction to make an order oa 
the petition so advertised. S^iell, In re, 24 L. T. 
824 ; 19 AY. R. 1000. 

In the advertisement of a petition under the' 
19 & 20 A'ict. c. 120, presented by B. T. and 
others, the address and description of B. T., and 
the names, addresses, and descriptions of the- 
other petitioners were omitted : — Held, that the 
court could make an order on the petition so. 
advertised. WkUeley, In re, L. E. 8 Eq. 574 
21L. T. 545. 

Purther Advertisements.] — AA^here an estate 
has been sold under the 19 & 20 A^ict. c. 120, it is- 
not necessary to publish in the newspapers any 
notice of an application for the reinvestment of 
the purchase money in other land. Sexton 
Barm, In re, 6 L. T. 40 ; 10 AAh E. 416. 

Where trustees have obtained, on petition,, 
general barring powers, and it is desired to obtain, 
the same power for the tenant for life, the adver- 
tisements issued on the first petition need not bo 
repeated. Wheeler v. Tootal, 18 L. T. 534 ; 16» 
W. R. 273. 

Amended Petition.] — ^AVlien, after a peti- 
tion has been presented under the 19 20 Yict., 

c, 120, and advertised, amendments in it became: 
necessary, it is not of coui'se upon the amended 
petition to begin de novo with respect to the- 
advertisements. The course to be adopted will 
depend upon the particular circumstances of each 
case. Bwiihury, In re, 4 Dc G. J. & S. 573 ; 5 
N. E. 229 ; 11 Jur, (N.S.) 27 ; 11 L. T. 585 : 13; 
AY. E. 370. 

If the amendment involves the statement of 
such new facts or the introduction of such 
new parties as to give to the petition a new' 
character, new advertisements would be di- 
rected. Ik. 

Where in a joint petition of an eldest and a. 
youngest son, it was alleged that the former was 
the customary heir, instead of the latter, no fresh 
advertisements need issue. Ib, 

Bo, where an amendment of a petition was. 
directed in consequence of one of the petitioners, 
having, subsequently to its presentation, made 
an appointment of a share of the property. Ib,. 
And see Corbet, In re, 15 L. T. 173. 

. — Death of Tenant for Life,] — leasing' 
power having been granted by the court to a 
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tenant for life who had since died, a petition was 
presented by the succeeding tenant for life and 
her husband, praying that the power might be 
ve.stcd in one of the trustees of the settlement : 
— Held, that it was not necessary, under such 
circninstanccs, to repeat the adTertisements. 
Kentish- Tovm Mstate^ In ve^ WcecUnq v. Weeding, 

1 J. & H. 230. 

Person Born after,] — Upon a petition, 

an infant, remotely interested, had been born 
after the advertisement had been made. The 
court permitted him to be made a party by 
amendment, and dispensed with further adver- 
tisements. lim’ton. In re, 34 Beav. 38G. 

Marriage.] — After a petition had been 

advertised, one of the parties married and 
assigned a portion of his interest in the settled 
estate to the trustees of liis marriage settlement. 
The court allowed the trustees to be made parties 
by amendment, and dispensed with further 
advertisements. WilMnstyn, In re, L. 11. 9 Eq. 
71 ; 21 W. R. .537, 

When a petition was presented by a lady who 
was a feme sole, and the usual advertisements 
were inserted in the newspapers and she married 
before the hearing of the petition : — Held, that 
fresh advertisements were not necessary. JJar- 
sluiU, In re, L. R. 1,5 Eq. 66 ; 27 L. T. 439. 

Title.] — A petition and advertisements 

finder the repealed acts for the leases and sales 
of settled estates omitted to describe in the title 
certain property contained in a contract for sale 
and o]*dcrcd by the court to be sold. On a fresh 
petition uiitlcr the Settled Estates Act, 1877, con- 
taining proper descriptions, fresh advertisements 
were not directed. Kllnioreg (^Earl), In re, 25 
W. E. 54. 

3. Parties. 

Eemaindermen,] — Where a testator leaves pro- 
perty to ids widow for life or during widowhood, 
and she and the parties entitled in remainder 
join ill a petition, under the 19 & 20 Viet. c. 120, 
that is a sufficient compliance wnth the terms of 
s. 16. Williams v. Williams, 9 W. K. 888. 

Lunatic not so Found,] — A person of unsound 
mind, not found lunatic by-inquisition, was entitled 
to a charge, upon the property proposed to be 
dealt with : — Held, that such person was not a 
necessary party to a petithm, as the court would 
direct that what was done under the petition 
.should be subject to that charge. Tarhntt, In re, 

2 H. E. 158 ; 8 L. T. 603 ; 11 W. R. 057. 

Marriage after Petition.] — ^Aftcr advertise- 
' ment of a petition one iDarty married and assigned 
part of his interest to trustees. The court 
allowed the trustees to be made parties by 
amendment. Wilkinson, In re, L. B. 9 Eq. 71 ; 
21 W. R. p37. 

\ Ko Beneficial Owner.] — ^An order under the 
19 & 20 Viet. c. 120, and -37 k 38 Viet, c. 33, can 
' ^^;t, 5 '''Oniy be made upon the petition of a per’son who 
[ the meanings of 'the acts, entitled to 

possession on the -receipt tie rents and 
' y ' >'l jptofits ” of the settl^ .'estate^; and if there 'is no 

, person^ \m. m&it ... <yc 

p, eifc '11^105 Ti, 

450; 35\V.B.2ry. 


Where an estate is Ycsied in trustees and there 
is not for the time being any beneficial owner of 
the rents and profits, the trustees arc persons 
who maf’-, under s, 28 of the Settled Estates Act, 
1877, apply to the court by petition in a. sum- 
mary way" to exercise Hie powers conferred by 
the act. iroUej/ v. Jenkins (23 Beay. 58 ; 26 
L. J., Cli. 879*; 3 Jur. (]SLS.) 821) discussed. 
Vhie V. llaleigh, 24 Ch. U 238 ; 49 L. T. AlO ; 
81 W. B. 855, And sec Tessynuois Trash-, In re, 
77 L. T. 484, infra, col. 770. 

Tenant for Life subject to Term.]— Where 
leaseholds are limited to trustees for a term ami 
subject thereto to A. for life : — Held, that during 
the' term the court could only order a sale on 
joint petition of A. and trustees. Liberty to 
amend petition brought by A. by adiling trustees 
as co-petitioners. Puxleg, Ex ggarte, Ir. B. 2 Eq. 
237. 

Concurrence of all Beneficiaries — Infant,] — On 
petition by all tlie beneficiaries of trust estates 
(one being an infant) for sale out of court : — ■ 
Held, that the petition -was properly presented, 
all the beneficiaries being before the court. 
I)7'y den's Settled Estates, In re, 50 L. J., Ch. 752 ; 
45 L. T, 254 ; 29 W. B. 884. And see eases, supra, 
col. 730. 

4. C025-SENTS. 
a. In General. 

‘‘Persons Entitled.”]— The expression “per- 
sons entitled” in 19 & 20 Viet. c. 120, means 
persons beneficially entitled, and all persons 
beneficially entitled must concur. TrustecvS can 
oiih" consent for unborn cliildren ; but trustees 
with a power of sale ma^y join in a sale whicli 
will bind all persons claiming under their trust. 
Grey v, Jenkins, 26 Bcav. 351. 

What hTecessary,]— The persons whose consent 
is required by s. 17 of the 19 & 20 ^Hct. c. 120, to 
an application for a sale are persons ■whose con- 
sents arc capable of being obtained. JJeloley v. 
Carter, 38 L. J., Ch. 283 ; L. B. 4 Cli. 280 ; 20 
L. T, 381 ; 17 W. B. 30U. 

Estates limited t<-) A. for life, remainder to 
whom A. should leave her heir-at-law ; — Held, 
order for sale made on application of A. with the 
concurrence of the trustee tvas valid. Ik. 

tTnascertained Class.]— Lands were devised to 
trustees for a tenant for life, and after her death 
to sell, with power to give receipts, and hold, pro- 
cee(ls for all her childrenliving at her death who 
should attain twenty-one, and the issue then 
living who should attain tAventy-one, Cjf any ehihl 
who had died previously, per stii'pes as tenants 
in common. The tenant for life had six children, 
one of whom, Mrs. W., was married and had 
infant children. Upon a petition for a sale 
under the 19 & 20 Viet. e. 120, the trustee, the 
tenant for life, and all her children -were either 
represented or willing to concur, but the infant 
children of Mrs. W. were not represented :■ — 
Held, first, that, as a class of persons entitled , 
to a contingent interest who could not at present 
be ascertained, the concurrence of the infant 
children of Mrs. W. was not requisite. Strutt, i 
In re, 48 L. J,, Ch. 69 ; L. R. 16 Eq. 629 ; 21 I 
W. B, 880.. 

^ Held, secondly, that the property being de- 
yi^ed_ to trustees upon trust for. sale with power 

SAMifV'S V/'' u 'k , M A ^ ■ :<' ; 
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to .^>ivp receipts, the coiicnrreiiee of the ccstais 
que tiTi.steiit was imnecessary. Ih. 

Order made mtlioTit Prejudice,] — -Tf upon a 
petition presenictl under the ih cSc 2(J Vicr.c. 120, 
it; is Tery diriicult or ininossilde to obtain tii<i 
•consent of aJI rhe ])nrties interestL>;l, tlie court 
Vvdil, uiLiier s. i.Sqnake an order in tlie aijseuce of 
those inu’Hos. expressing in tlie order tiiat it is 
sabject to and so as not to afleid tlieir rights. 
Loggers Settled In n\ d W. E. 20. 

i^umerous Beneficiaries. ]—Oi*de]‘ was made 
saving tiie rights of pecuniary legatees interested 
in the estate, who weme nunnu’uus. J\irrg. In -re, 
b4 Eeav, 4t*)2. 

On petiti()n under llic SetileHl Estates Acts, 
lS5t> iuid 187-h tljo beneiiciaries being vei-y 
numerous, the court dispensed with service of the 
])elition on a wife and her hnsband entitled to a 
life interest in one-tenth of tiie settled estates, 
and also held that notice to the parties, whose 
concurrence was dispensed with was unneces- 
vsary. Cmulec, In re, i)7 L. T. 271. 

— Value of Interests,] — The court will not 
dispense with the concurrence of persons opposing 
an application if their number aiul the value of 
their interests are nearly equal to those of the 
persons supporting the application. Tccglm^ v. 
Tuyloi\ 45 L. J., Cii. 848 ; 3 Oh. E. 145 ; 35 
L. T. 450; 25 W. E. 279. 

Private Act.] — A private act provided that 
sales of certain settled estates should be made 
tinder the provisions of the 19 & 2U Viet. c. 12U. 
A petition %vas presented under the private act 
by the tenant for life for the reinvestment of the 
purchase inouej, but was not served upon any of 
the other parties interested umler the settle- 
ment : — iieid, that the petition must be served 
upon the difiiereiit parties interested under the 
settlement, down to the first tenant in tail. 
JJolton- Edateb' Act, In- rc, 24 L. T. 86 ; 19 W. E. 
429. 

Persons absolutely Entitled.] — When pro- 
perty was vested in a trustee upon trust after the 
death of the tenant for life to sell and divide the 
proceeds among numerous persons who would 
become absolutely entitled, on a petition by the 
tenant for life, for a sale of the pi'Oi)erty : — 
Held, that unrler the Settled Estates Act (19 k 
20 Viet c. 120), s. 17, tlie consent of all the 
beneficiaries was necessary. Icc/i, In re, BnUeg 
V. Holmes, 3 Gil. D. (590 ; 24 W. E. 1068. 

Infants.] — A. on licr marriage settled a con- 
tingent reversionary interest to which she was 
entitled under a will. 8he had four children 
under age. On a petition to approve a sale of 
part of the settled estate : — Held, that under 
s. 17 of the Settled Plstates Act, 1856, her 
•children were beneficiaries whose consent was 
necessary, and leave was given to amend the 
petition *by making the children respondents, and 
serving notice on their father. JJendg, In re, 46 
L. J., Gin 417 ; 4 Gin I), 879 ; 25 W. E. 410. 

Cestuis que Trustent.] — Ccstuis quo trustent 
,of a term for raising portions must be served 
with a copy of a petition presented under the 19 
& 20 Viet c. 120, s. 17, although their trustees, 
who have powers of sale and of giving receipts 
for the purchase money of the property, appear 


band consent to the prayer ui ike ]veti[ion. 

I Beught<ui, In re, 9 L. T. 360 ; 12 Vvk E. 3-h 

I Trustees.]— -Estates 'were sAtled upon A. for 
’ life, and then to tnud'-'es, with jiowers cf sale, 

' U])on trust for the «.;hridrcim4; vV. : — field, tdnU. 

, the trustees, and not rla* children. « night to be 
.served with a. ])i-tir/ion under tlie i9 6;. 2U '\'ict. 
■c. 120. ibdkv. In re, 15 W. ll. 29. And ere 
^ L. E. 16 Eq. 631, n. 

Ifotice.] — The Leases and Bales of Bettleil 
Estates Amciidnicnt Act, 1874, s. 3, docs not 
j enable the c'jurt t<.) dispense with any conscol to 
i an application uii/lor the inincipal act vM'tlioafc 
: notice of the applicatiun. lieiug given to the per- 
i SOM v/lio.se consent is inquired by tiie princi-jal 
■ act. Bglar, In re, 21 IVk" E. 94 9.^ 

' , Ameading Order.]— E pon a motion under Ord. 
Xr^lA, nil order made on iietition under the 
Bettlcd Estates Act, 1877, wliicli had been passed 
and cufered, w.as directed to be varioil so as to 
ilispenso wdth the consent of tenants for life to 
tiie exercise of leasing poivers granted by the 
order, ll'drg's Trndji, In re, 30 W. E. 78. 

Ssfvice of Proceedings.] — Bemaindermeii who 
are sui juris, and who may become beneficially 
interested in the proceeds of sale of settled 
e, states, must be served as well as the trustees. 
But the service on tlie infant chiMren of such, 
remaindermen who may ultimately become bene- 
ficially entitled instead of their parents may be 
dispense! I with under 37 k 38 Viet, c. 33. 
CItf/mberlahi, In re, 23 W. R. 852. 

Estates having been sold under the 19 k 20 
Viet. c. 120, and the proceeds paid into court, 
a petition was })rescnted for reinvestment in : 
other lands : — Held, that it was unriece,?sary 
again to serve those parties whose concurrence 
had previously been obtained at the time of the 
sale. Cleveland'.^ (./b/./jr) Ilartc Ildate, In re, 

1 Dr. k Sill. 481 ; 30 h. J., Gb. 802 ; 7 Jur. (N.S.) 
769 : 2 L. T. 7S ; 9 W. E. 883. 

The words “ every application,’' in s. 17 of the ' 
19 20 Yict.c. 120, refer only to a] ipii cat ions 'under 

the act for the sale of estates, and not to peti- 
tions dealing with purchase money. Ih, 

Out of Jurisdiction.] — Leave to serve a 

petition under the Leases and Sales of Settled 
Estates Act, j9 k 20 \Tct. c. 120, on a respon- 
dent out of the jurisdiction was refused. Mao- 
hnrn, In re, 22 \\\ E. 752. 

Infant.] — On a petition by a married 

woman and her cliildreu ami others under the 
19 k 20 Viet. c. 120, and 37 k 38 Viet. c. 33 : — 
1-feld, that an infant born af tei’ the presentation 
of the petition need not be served. leiidr, In re, 
24 W. E. 103, And see Horton, In re, supuu, col. 
755. 

In a petition presented under the Bottled 
Estates Act, 19 k 20 Viet. c. 120, when there are 
infant petitioners the concurrence t)f the father 
is not sufiicient, but a guaniian must be ap- 
iiointcd. Cnddkdds SctcLed ICdrftcd, In re, 7 
VV. E. 334. 

In a petition for a sale of property in which 
an infant is interested in remainder, the consent 
of the testamentary guardian of the infant is 
not sufiicient, and a guardian must be appointed. 
Janies, In rc, L. E. 5 Eq. 334. 



How taken.]— Scmble, the solicitor appointed 
to take the examination must not be the solicitox* 
actinsj in the matter. Jh'eaVifis 
In TV, 5 W. E. t>13. S. T., Mimson\^ Settled 
Estates. In re, 24 Beav. 220. 

JSIo person connected with the husband nught 
to be present when a married woman’s exaanina- 
tion as to her consent is taken. Bendj/she, In re,, 
26 L. J., Oh. $14 ; 3 Jur. (N.s.) 727 j 5 W. E. 

816. ^ , 

On a petition by a married woman under the 
19 & 20 Viet. c. 120, and S7 & 38 Viet. c. 33 
Hold, that the fact tiiat the signatures of the 
married woman and the commissioner to he?* 
examination had been attested by the hiisband^s- 
solicitor, will be no objection to the admission of 
the certificate. (Contrary to a dictum of Kin- 
dersley, V,-Gh., in Bendyslie, In re, supra.)* 
lewis, In 7*e, 24 W. E. 103. 

Affidavit of no Settlement,] —An affidavit of no- 
settlement is not necessary in the case of a. 
married woman under the {Settled Estates Act.. 
StandisTi, In re, 25 W. E. 8. 

Whete taken* j*-^Sect. 3$ of the 13 & 20^ Vlct* 


lb» Married Women ; Separate Examina- 
, tion ol 

When taken.]— Jbe examination of a married 
woman applying the cou;tt under the 19 & 20 
0.120, may be Wm alter the presentation of 

' a petition at any 


1 c. 120, does not authorise a commission to exa« 
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Tlic regulations of the 8th August, 1857, are 
not absolutely binding as orders. ItmgsUJfe, 
In TO, 1 Hr. & Sm. 142 ; 8 W. E. 491. 

Therefore, tliough those regulations direct that 
a guardian to an infant petitioner must be ap- 
pointed before the petition is presented, the 
court authorised such an appointment on an 
application after petition had been presented and 
answered. Ih. 

Under s. 36 of the 19 & 20 Vict. c. 120, 
a guardian to an infant may he appointed alter 
a petition has been presented by the mtant. 
IlarqTeares' Settled Estates, hi to, 28 L. J., Oil. 
197 5 Jur. (N.S.) 60 ; 7 W. E. 156. i i 

Where an infant was entitled to an undivided 
share of land the court refused to appoint one ot 
the co-owners to exercise on behalf of the iniant 
the power of concurring in a sale under the 
Settled Estates Act. Upon a sale under the act 
the infant’s share in the purchase money was 
directed to be brought into court . F orm or appli- 
cation under the act on behalf ot an mtant. 
OTecnTille Estate, In re, 11 L. E. Ir. 13b. 

Costs.]— -Petitions having been presented 

under the 19 A 20 Viet. c. 120, and under a 
private act, respecting money in court, to which 
mi infant remainderman was entitled, the court 
directed that a guardian ad litem should he 
appointed to represent the infant remainderman, 
and also that the trustees of the will, under 
which the property was settled, should have 
their costs of appearing upon the petition 
Ilarte Estates Act, In re, 29 L. J., th. o30 ; - 
L. T. 78 ; 8 W. E. 336. And see Bendy, In re, 
supra, col. 757. 
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Lunatic.] — The service of an intended appli- 
cation under the 19 & 20 Vict. c. 120, on a 
person of unsound mind, not so found by mquisi- 
tion, who had only a remote contingent interest 
ill the property, was dispensed with, there being 
others in the same interest who concurred. 
ErankUnIs Settled Estates, In re, 7 W. R. 4o. 

A notice, under 37 & 38 Vict. c. 33, s. 2, of an 
application under the Leases and Sales of {^ettlecl 
Estates Act, may be given to a person ot unsoimiL 
mind, not so found by inquisition, 

In re, 44 L. J., Gh. 2G1 ; L. E. 10 Ch. 201 ; 6^ 
L. T. 349 ; 23 W. E. 761. 

The court cannot appoint a guardian to consent, 
on behalf of a lunatic not so found by iuquisEion, 
to a sale of his estates. Clowjh, In ?•«, 42 L. J., 
Ch. 393 ; L, E. 15 Eq. 284 ; 28 L. T. 261 j 21 
W. R. 452. 

Consent to an application may bo given on 
behalf of a person of unsound mind not tourid so 
by inquisition, by a guardian appointed by the 
court for the purpose, dewier, In j*e, L, Xv. 6 Lq. 
249 ; 16 W. E. 1033. ^ 

The committee of a lunatic must obtain the 
permission of the court of lunacy before he con- 
sents to an application to the court of chancery 
under the 19 & 20 Vict. c. 120. Woodeook, M re, 
L. B. 3 Ch, 229 ; 16 W. E. 632. And see Ma^j s 
Settled Estates, In re, infra, col. 766, 


Tlie examination bj’’ the court oC a married 
woman, who is herself a petitiouor, may Ix^ takeiL 
at any time before an order is made. P/fetn\ 
7;i7r;39L. J.,Gh.220. 

Where a mari'ied woman is the pctibioner her 
consent should be taken subsequent to ihe- 
petition being answered, but before any fartlier 
proceedings, and an iiidopondent solicitor sboiiid 
take her consent. 3Iauson''s Settled Estates,, 

In re, 24 Beav. 220. . , t . 

A married woman entitled to a jointure 
charged on settled estates must be examined 
uii(le7- s. 37 of the 19 & 20 Vict. c. 120. 'J nrhut s 
Estate, In re, 2 H. E. 487. 

The exaiiiln atioii of a married woman ought 
not to take place until the petition has been pre- 
sented and answered, and carrietl into tlie 
chambers of the judge by whom it is to be hearu,, 
but oLurht to take place before any judicial step 
has been taken by him upon it. Foster, In re, 

I De Ct. & J. 386 ; 24 Beav. 220; 26 L. J., Gin 
836 ; 5 W. E. 726. 

The issuing of advertisements, _ under s. 2<b 
before ihe examination, will not invalidate tlie 
proceedings, Ih. 

The examination of a married woman, and her 
consent to any application intended to be made 
by her, must be obtained before the petitiou is. 
presented. Evealif s Settled Estates, In re, 5 
W. E. 613. 

The examination of a married woman and her 
consent to any application must, if the married 
woman be a petitioner, lie obtained before th©' 
petition is presented. But qiuiere if she be a. 
respondent. Iladweit s Settled Estates, In re, o , 

.... / 

Where a petition has been presented, but not 
answered, in which a married woman is co- 
petitioner, her examination previously _ to the 
presenting of the petition being requisite, the 
court gave leave to omit the name of the married : 
woman as a petitioner. lleedleifs Settled 
Estates, In re, 5 W. E. 649. 

The examination of a married woman ordered 
to be taken in court wTien the petition pame on 
to be heard. Taylor, In re, 42 L. J ,, Gh. 504 ; 
L, E. 14 Eq. 557 ; 27 L. T. 335. 
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iTiiiie a married woman abroad. JVoijcm' Settled 
M'itfdp.rs, In re, 6 W. li. 7. 

UiL !er s. 38 of the 1 i) <fe 20 Yict. c. 120, the court 
refused to direct a commission to a bai'rister and 
solicitor of a. court in Cajiada, but this is not 
necessary since the 21 Sc 22 Viet. c. 77, s. d. 
Tneeer v. Inrner. 2 .De G. & J. o34 ; 27 L. J.. Ch. 
272 ; 1- Jiir. (X.S.) 127 ; G IV. E. 3or>. 

A writer to the signet will not be appointed to 
take ilio consent of a married woman residing in 
Scotland. Jloejwr^^- Settled IMates. In re, 5 
W. E. G70. 

Dispensed with.] — Where a married woman is 
a petitioner, the court may, upon reasonable 
ground, dispense with the examination required 
by s. 37 of the 13 k 20 Viet. c. 120, and will do 
so where it is satisfied that the order asked for is 
beneficial to all parties, and that the delay 
necessary for taking the examination would be 
prejudicial. IlaUiday, In re, 40 L. J., Ch. 687 ; 
L. E. 12 Eq. 190 ; 19 W. E. 966. And see Tmy- 
man's Trusts, In re, 77 L. T. 484, infra, col. 770. 

When a petition is presented to authorise a 
sale of settled estates under the 19 & 20 Viet. c. 120, 
and a party interested, being a married wmman, 
is abroad and served, the court will dispense 
with her acknowledgment. Tilhetb, In re, 20 
L. T. 299 ; 17 W. E. 394. 

The separate e.xaniinatiou of a married woman, 
who was entitled to a life interest wdth a possible 
absolute interest in the whole and who was living 
ill Amei’ica, was dispensed with by the court. 
Thorne, In re, 20 W. E. 587. 

The court dispensed with the separate examina- 
tion of a married woman, as to her consent to an | 
application, under the 19 k 20 Viet. c. 120, s. 37, j 
where her interest was remote, and was suffi- j 
oiently represented by trustees who consented. 
De. TtMeij (Lord), In re, 8 L. T. 719 ; 11 W. E. 
936. 

On petition under the Settled Estates Act, 
1877, where an order for sale had already been 
obtained, the court dispensed with the consent 
and examination of married women contingently 
•entitled to rent-charges on or to portions out of 
the settled estates, the trustees for one of the 
married women and the trustees for raising 
portions being before the court ; and service on 
their respective husbands and children (if any) 
was also dispensed with. Kilmoreij (DarT), In re, 
25 W. E, 54. 

A spinster, with others, presented a petition ; 
under the above act. After the publication of' 
advertisoraerits, but before the hearing of the ' 
petition, she married. The examination of the ! 
married woman dispensed with. 31arshall, In re, 
L. E. 15 Eq. 06 ; 27 L. T. 439. 

Infant.] — For the purposes of the 19 & 20 
Viet. c. 320, a married woman who is under age 
is in the same position as if she Were of full age, 
and must be examined under s. 37. It is not 
sufficient for her to concur in the petition as an 
infant by a special guardian. Droadiaood, In re, 
41 L. J.. Ch. 349 ; L. B. 7 Ch. 323 ; 26 L. T. 650 ; 
20W.E. 458. 

. . Tenant for Life.] — On an application under 
the Settled Estates Act, 1877, for the sanction of 
the court to the purchase of certain land out of 
funds in court, the separate examination of a 
married woman, the tenant for life, was directed, 
notwithstanding s. 32 of the Settled Land Act, 
1882. \ 'AraHrds Trusts, In re, 52 L. T. 728. 


Notice.]-— A married woman interested in a 
settled estate which is leased or sold iimier tiie 
Settled Estates Act, 1877, ivho has been served 
with a 2 }otice under s. 20 of the act and submits 
lier rights to the court, need not be separn,tc;ly 
examined. Stanley's Settled Edates, In re. 59 
L. J., Ch. 82 ; 61 L. T. 169 ; 38 W. E. 32. 

Property acquired before 1882.] — When, a 
married woman is a petitioner, or a respondent 
to a petition, under the Settled Estates Act, 1877, 
relating to property, her interest in which was 
acquired before the commencement of the act of 
1882, she must be examined separately, as pro- 
vided bv s. 50 of the act of 1877. Harris' Settled 
j Estates In re, 54 L. J., Ch. 208 ; 28 Ch. D. 171 ; 
51 L. T. 855 ; 33 W. E. 393. 

Marriage since 1882.] — A married woman 
conseiitiiig to a sale under the Settled Estates 
Act, 1877, need not be examined as to her consent, 
as required by s. 50 of the act, if she has been 
03 arried since the commencement of the Married 
Women’s Property Act, 1882. Blddell v. Er- 
rmqton. 54 L. J., Ch. 293 ; 2G Ch. Jh 220 ; 50 
L. T. 584 ; 32 W. E. 680. 

5. Time foe Setting down and Heading. 

Expiry of Twenty-one days,] — Where a petition 
is presented under the 19 k 20 Viet. c. 120, be- 
fore it can come on to be heard, the secretary of the 
lord cliaiicellor must certify that the advertise- 
ments ordered have been inserted, and that the 
twent 3 ^-one days since the last advertisement, 
required by the General Order XL!., r. 20, 
have expired. Blahe, In re, 6 Jur. (n.s.) 724; 
SW. K. 539. 

Acceleration.] — ^An application to set down a 
petition, under the 19 & 20 Viet. c. 120, before 
the time fixed by the Consolidated Order XL I., 
art. 20, refused. Mallin, In re, 6 Jur. (N.s.) 
■809. ■ . 

Special leave granted to move under 19 k 20 
Viet, c. 120, s. 20 (the seven days after the pub- 
lication of the advertisement of the application 
having expired), where the applicant was resident 
out of the jurisdiction. Merry, In re, 14 L. T, 
510 ; 14 W. E. 665. 

Vacation.]— A petition cannot bo set down for 
hearing until the expiration of twenty-one days 
from the publication of the last of the advertise- 
ments, although that time may prevent the 
petition being set down till after the long 
vacation. Toionsend, In re,lL. E. 14 Eq. 433. 

The court will abridge the time required by 
the general orders to elapse between the public- 
ation of the last advertisement of a petition 
under the 19 <&20 Vict.c. 120 and the hearing of 
the petition, when the petition would otherwise 
be thrown over the long vacation. Bower, In 
re, 23 L. T. 358 ; 18 W. B. 1085. 

A petition w^as allowed to be placed in the 
paper for the last petition day before the long 
vacation, although the twenty-one days from 
the last advertisement prescribed by Consolidated 
Order XLI., r. 20, would not then have 
expired. Taylor, In re, 42 L. J., Oh. 504 ; L, B. 
14 Eq. 557 ; 27 L. T. 335. 

Where the publication of the last of the ad- 
vertisements required by 19 &20 Viet, c. 120 
1 would not expire in time to allow the twenty-one 
1 days necessary to elapse before setting down the 
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petition for a bearine*, so that the petitioner consider nn cl to prutcci, though he be ncting 
would Lg thrown over the long vacation, the bonestlv and with a view to preserve tlic estates 
court allowed the petition to be set down on the for the enjoyment of those persons Jntended 
last (hiy of petitions before the vacation, Adam^ by the settlor. Ilennpdoi y, Bnrli'nujlhnu^h'n a 
hi VC, 6 L. T. 004, (XhrZ), 03 L. J.. Ch. iM-3 ; [181(81 2 Oli. 531 : 

2 li. 410 ; 08 L. T. 005 ; 41 W. 11. 510-^C. A. 

F. TRUSTEES. ArPOT^-TME>’T or. 

1 « "W HO .A.HH* 1 wrri • ..L J T rrn *11 x • 

I Who appointed.] — The court will not ui 

Power of Sale,] — A trustee with power of sale general appoint as trustees of a settleinent for 
subject to the consent of another is trustee for tlie [)iirpo>es of the act two persons who are 
the purposes of the Settled Land Acts. A near relatives to each other. Tliere ought to he 
trustee of a settlement with power of sale is two independent trustees. i^ettled 

trustee for the purposes of the Settled Land In 54 L. J., C'h. 2(14 ; 27 (di. D. 7U7 ; 

Acts, including the sale of heirlooms. CondaUe 51 L. T. 055 ; 33 W. 11. 3()-i. 

Y. CondahfeBdi L. J., Ch. 41)1 ; 32 Ch. D. 233 ; Where estates in England and Ireland were 
r>4L, T. G08; 34 W. 11. 470. i devised upon similar innitatuais, ami all the 

Trusteeshaving a power of sale which can only I ])ersons benctieially interested resided in Eng- 
be exercised with the coiiciirrence of a person | land, the court appointed, as trustees of the 
whose consent cannot be obtained, are not trus- 1 Irish estates for the purposes of the Settled Laiul 
tees within the meaning of the Settled Laiidj Act, 1882, two ])ersons, who had been apjiointed 
Act, 1882. In such cases, if a sale be desirable, j by the chancery division in England trustees of 
it is expedient to appoint such persons as trus- I the English estates, for the purpose of the act, 
tees for the purposes of the act. j notwithstanding their residence in England, 

&dik‘/nenfy hi re, 17 L. 11. Ir. 172. i Mdlenhfs Settled hdate, hi ne, 19 L. E. Ir. 341. 

By the marriage settlement of A. and B., 

trustees had power, with the consent of A. and Womea.] — The court will appoint a 

B., and after their death on the trustees’ own woman as a trustee for the pm’})Oses of the 
authority to sell and invest the proceeds ; all Settled Lands Acts where she ap})ears to have 
after-ac(|uired property to be settled upon the exce])tioiuil qnalifi cations. healr\s‘ Settled 
same trusts as the principal sum. By another settle- Edtiten, hi rr, [1894] 3 Ch. 520 ; 8 11. 539 ; 71 
inent made on the marriage of C. and B., trustees L. T. 371 ; 42 W. 11. 687. 
had power, with the consent of C. ami B., and 

after their death on the trustees’ own authority, Solicitor to Tenant for Life.] — It is a 

to call in the principal money and lay it out .sufficient objection to the appointment of one of 
again and to vary investments : all after- the trustees of a settlemeiit of laiiLls as a tiuistee 
acquired tiropcirty to be settled as the principal of the same lands fur the purposes <'>£ the Settled 
sum. Beal estate descended on B. and B. as Land xA.ct 1882, that he is the solleitur of the 
co-heiresses during their covertures. A. and B. tenant for life, and iias been acting for him in 
contracted to sell and 0. and B. to buy this real the matter of a proposed sale of the iands. 
estate : — Held, upon summons under the Vendor JFal/iirSn dniiAh) hi ne^ 48 L. T. 032 ; 31 W. IB 
and Purchaser Act, 1874, that under the express 71(b 

power contained in the tirst settlement, and the Ileal and personal estate devised to G. and W. 
implied power in the second settlement, the ex- upon certain trusts. The will cootained no 
isting trustees of both settlements had full power of sale. W. was the family solicitor, a. 
power to act as trustees under the act, and that person of good position and high characTor, am! 
it was not necessary to apply to the court under after the death of the testator, he acted as 
the Settled Land Act, 1882, s. 38, for the ap- solicitor to the trustees and also to the renaiit 
pointment of new trustees for the purposes of for life. The tenant for life being desirous of 
the act. Gar nett -Orwe to hCargn'eaxes^i od Ij. 3 selling jiart of the estates under the powers of 
Ch. 196 ; 25 Ch. D. 595 ; 49 L. T. 055 ; 32 W. 11. the Settled Land Act, 1882, applied to the court 
313. to appoint G.and W. trustees for the j)m’poses ol: 

tbeact : — Held, that W. ought not to be appointed, 
Executors — Different Instruments.] — as he was solicitor to the tenant for life. 7vbwyA>* 
Eesiduary personal estate bequeathed to execii- Settled JEdates, In 52 L. J., Ch. 950 ; 24 
tors on trust to invest in land and to settle the Ch. 1). 485 ; 49 L. T, 231 ; 31 W. II. 930. S. B., 
same upon the trusts of a certain settlement. Wheelwright v. Walker. 52 L. J., Oh. 274; 23 
The trustees of the settlement were not the same Ch. B. 752 ; 48 L. T. 70 ; 31 W. 11. 363. 
persons as the executors Held, that the 

executors were not trustees within the Settled Under s. 38 — Discretion of Court. ]-“Semble, in 
Land Act, 1882. Mund^fs Settled Eddies^ hire, appointing trustees under s. 38, the court should 
60 L. J., Ch. 27S ; [1891] 1 Oh. 399 ; 63 L. T. require io be satisfied not only of the fitness of 
311 ; 39 W. B, 209. And see Aleadde Settled the proposed trustees, but also that the juirpcso 
EdideB, In re, supra, col. 723. for which their appointment is sought is sitcb 

as to render their appointment safe and bene- 
Tenant for Life.-~Power to Hortgage-^Eay- ficial to all persons interested in the propeity. 
ment of Incumbrancee— Interest of Parties en- Where a fund in court was subject to a trust 
titled under the Settlement.] — Having regard for investment in land in the counties of 0. and 
to B. 53 of the Settled Land Act, 1882, the court T., the court, under s. 38, refused to appoint 
ought to restrain a tenant for' life from mort- trustees to carry out a transfer of a mortgage 
I gaging the settled under Svll, sub-s. 1 of secured on land in the counties of 0. and K* 
;*b'’:^|hg'34ttled'Lfind^Act, Murhe ti Gere, 13 ,L. R. Ir. S-67» ^ " ' 

he is toting ahnfii* . ‘ / v'"]- ‘ ‘ ' 

^0nJRetirtmeit*3---0ae of two troAw 
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appointed uader s. of the Settled Land Act, 
lt<y2, desired, to retire. Tlie court ap[)Ointed a 
new trustee f«)r the piir[)oses of the Settled Land 
Acts in the place of tire retiring trustee on an 
appliea,tion made undcj’ that section: — Quiere, 
w'iictlier s. HI of the Convcyaj,icing Act, 1881, 
aifpiic'^ to trustees appointed for the pur[>oses of 
the Settled fiand Acts. Wilaocli, In re, 50 L. J., 
Oh. 757 : 34 Cli. D. 508 ; 5G L. T. '629 ; 35 
W. ll. L5{). 

Eesiding* Abroad.] — One of three 

tiTistc'es. appointed by the court under vS. 38 of 
tl'ie Settled Land Act, 1882, having' gone to 
reside abroad, the court appointed a new trustee, 
foi* the pu}'po.sos of the act, in his place, under 
s. 38. MlIrocK ])i re (supra), followed. Kane's 
Trnsls, In re, 21 L. E. Ir. 112. 

-- — Beneficiary a Trustee.] —Where a testa- 
tor’s daughter was beneficial tenant for life of a 
fund paid into court, the daughter being one of 
the two trustees of the will, and both trustees 
being desirous of resigning tlieir trusts, and 
there being no power of sale in the will, the 
court appointed two new trustees of the settle- 
ment effected by the will for the purposes of the 
Settled Land Act, 1882, and ordered the fund to 
be paid out to such trustees, to be held by them 
upon th.e trusts of the will, Wrttjlifs Trusts, 
In re, 53 L. J., Gii. 139 ; 24 Ch. E,, G62. 

Tenant for Life Lunatic.] — Where a 

tenant for life is a lunatic, and liis committee 
W' ishes to exercise t he power of leasing given by 
the Settled Land Act, 1882, if there are no 
trustees of settlement in existence new trustees 
must be appointed for the purposes of the act. 
Taylor, In 52 L. J., Ch. 728 ; 49 L. T. 420 ; 
31 W E. 59G. ■ 

Infant.] — Trustees a]'jpointed under s. 38 

of tlie Settled Land Act, 1SS2, of the share of an 
infant under the statute of distributions in 
realty, wfirich had improperlv remained uncon- 
verted. Wells, In re, 49 L. T. 859 ; 31 W. E. 
764.. , ■ , , 

Where under a will an infant was tenant in 
fee simple v’ith an executory limitation over in 
case of dying' under twenty-one without issue the 
trustees of the will were appointed trustees for 
the purpose of the Settled Land Act, 1882. 
Morqan, In re, 24 Ch. D, 114 ; 48 L. T. 964 ; 31 
W. E. 948. 

Infant absolutely entitled Eesident 

Abroad.] — The court has jurisdiction upon an 
appoi ntnient of L'ustees of a settlement for the 
purposes of the Settled Land Acts to appoint 
persons who are domiciled and resident in a 
British colony. Such jurisdiction is properly 
exercised upon an appointment of trustees to 
carry out the sale of land which is settled land 
by reason of the person entitled thereto being an 
infant, where the infant is domiciled and resident 
in a colony, SlmjJson, In re, and Whitelmrcli, 
Infe,mW W Ch.l66; [1897] 1 Ch. 256 j 76 
L. T\ 131 J 45 W. li. 277—0. A, 

Form of Order.] — Trustees appointed under 
s, 38 of the Settled Land Act, 1882, should be 
appointed trustees of “the settlement effected 
by the instrument in question for the purposes 
of the Settled Land Acts.” Form of order in 
Wri^Ms Trusts, In re (supra), adopted* Ih. 


"No existing Trustees.] — Where tbei’e were no 
trustees of the settled estates which bad. been 
sold, the court ordered new trustees to be a|.»- 
pointed. Sexto}i Karnes, In re, G L. T. 40 ; 10 
WLE. 416. 

Death of Trustee.]— Where one of two trustees 
died before t.he coiupletioii of a sale of part of 
the settled estate, the court directed a petition to 
be presented for the appointment of a new 
trustee in place of the one deceased. Seott v% 
Heisah, 33 L. T. 49S ; 24 W. E. 108, 

Power to appoint— Donee appointing Himself.] 
— A power to appoint ’'any other person or 
persons” as a new trustee is not well exercised 
by the appointor appointing himself. A power 
to appoint new trustees is a fidueiaiy power, and 
the appointor cannot appoint himself. Sheafs 
Settlement, In re (42 Ch. D. 522), followed. 
Kewen, In re, Neivcm Barnes, 63 L. J,, Cii. 
763 ; [1894] 2 CTi. 297 ; 8 E. 309 ; 70 L. T. 653 ; 
43 W. Pt. 58 ,* 58 J. P. 767. 

Person having Po'wers of Tenant for Life — 
Fndivided Moiety — Sale.] — Where a person 
having the powers ot a tenant for life witliin the 
meaning of the Settled Land Act, 1882, under a 
settlement of an un<.iivi(led moiety of land, but 
whose intei'cst is })ostpoiied to the payment of 
debts, satisfies the court that the time is favour- 
able for a sale, ami that he intends to sell, the 
court, though not bound to do so, will appoint fit 
persons named by him to be trustees of the settle- 
ment for the piir[ loses of the act. Willianui v. 
Jenkins, 13 E. 92. 

3. NOT.rGE TO. 

Lunatic Tenant for Life.] — A general mulce 
by a tenant for life of an intention to soli or lease 
ail or any part of the settled estates, at any time 
or times when a proper opportunity shall arise, is 
not a sufficient notice wfithin s. 45 of the Settled 
Land Act, 1882. Ka ifs Settled Estates, In re, 
53 L. J., Ch. 205 ; 25 ‘Ch. D. 464 ; 50 L. T, 80 ; 

msY.wm. 

Costs.] — A lunatic tenant for life, by his com- 
mittee, gave the trustees a general notice of 
his intention to sell or lease all or any part of 
the settled estates as a proper opportunity 
should arise. Upon a summons by the trustees, 
asking for a declaration that this was noc a 
sufficient notice : — Held, that as the notice was 
insufficient within s. 45 of the act, and the com- 
mittee had served it without obtaining^ the sanc- 
tion of the court in lunacy, he must pay the 
costs of the summons. Ih. 

Contract by Tenant for Life to Sell.] — On a 
sale by a tenant for life under the Settled Land 
Act, 1882, a notice to the trustees given less than 
a month before the contract, but more than a 
month before the day fixed for completion : — 
Held, a sufficient compliance with s. 45. 8emble, 
a purchaser cannot avail himself of a defect in 
such notice as a defence to an action for specific 
performance. Marlhorouglh (Kuhe') v. Sarto'ris, 
56 L. J., Ch* 70 ; 32 Gh. B. 616 ; 65 L. T. 506 ; 35 
W. E. 55. ' ‘ 

Where there were no trustees at tne date of 
contract, but trustees were appointed and notice 
.given under s. 45, sub-s. 1 before completion : — 
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IIol<l, tbfit the section was suffieicntly complied ] In re (58 L. X, Ch. 
with.’ Hatton V. MnsMl, 57 L. J., Ch. i25 ; 38 f f ,f f T 'o 

■Ch. D. 334 ; 58 L. T. 271 ; 36 W. H. 317. 1 Ch. .193 ; 54 L. 1. 2 

G. CAPITAL MONEY. 2. MWier Eeai 

1 wtta-t T=! Sale in Partition S 

1. MHAT IS. a share of which infa: 

Gasli under tlie Control of the Court— Sale of uii< lei* a decree in a ] 
‘Land.'] — Purchase moneys in court arising from t]ie ^iroceeds of the sa 
a sale under the 19 ct 20 Viet. c. 120, arc cash ]yy force of s. 8 of 
under the control of the court” within 23 eSc 24 v. Foster, 1 Cl 

Viet. c. 38, ss. 10, 11, so as to empow'er the court 

-to order them to he invested as such. Tuddy, In Mining Eent.]— A 
.rc. 43 L. J., Ch. 101 ; L. R. 10 Eq. a82. 8. Ih, settled land to one, ai 
Thor old. Ill o'e, 41 L. J., Ch. 780 ; L. K. 14 Eq. others. Under the P 
.31 ; 26 L. T. 682 ; 20 W. K. 898. _ of the minerals had p 

The purchase moneys of settled e.states paid part of the rents rece 
Into coui't, are “ cash under the control of the T,vas in the hands of t 
court” within 23 & 24 Viet. c. 38, ss. 10, 11, so the act in the purcl 
.as to em])Ower the court to order them to be in- that the rents so set i 
Vested as such. Ih. m the trustees and 

The purchase money of a settled estate sold by Scarth, In re, 10 Ch. 
the order of the court is not “cash undei the \y^ jl. 499. 

'Control of the court,” and therefore can be in- 
vested only in the securities specified in the 19 & APPLICATiOir 

‘20 Viet. c. 120, s. 25. Lanyinead v. Cocnerton, 

25 W. R. 315. a* 

Money liable to be laid out in the Purchase of Sanction of Court 
iand-CEarity Lands.]-Lai,ds belon},nng abso- 
lutely to a charity were taken by a imblic body, the 

and the purchase money paid into court under * “‘“y . “4 

the Lands Clauses Act :_Held, that the ,mryase ^ 

money could be dealt with as “money liable to to the ap 

be laid out in the purchase of land to be made 

object to a snrt.lement Settled &ta:. 

23 Ch. D. 171 ; 48 L. 1. oU , 34 W. to ou. ^ 2.2 ; 61 

Power to Buy Certain Land — Purchase of 

Beal Estate. l—Where personalty is held npon Discretion of Ten 
the trusts of a marriage settlement, which directs conferred by the ^ ei 
the trustees, at the request of the tenant for life, a tenant for life ar 
to sell the settled property and invest part of the exercised with a cli 
proceeds in the purchase of a particular piece ot of all parties entitle 
Lnd, such personalty is “ money liable to be laid the discretion v ested 
out in the purchase of land ” within the meaning application ot capit 
of the Settled Land Act, 1882, s. 33, and may he exercised as unduly t 
iipiilied, under s. 1, sub-s. vii. of the act, in the whei*e it is a ^jtter 

purchase of land other than that specified in the of the tenant for lil 
settlement. IIllVs Settled Fstat'^'^ nrp.vaih Stmnfoi 

Filelier, 65 L. J., Oh. 511 ; [189' 

L. T. 460 ; 44 W. R. 573. 

Sale of Timber at Valuation- 
’Timber— Claim of Tenant for Li 
' —A tenant for life with power 
timber, sold the estate under c( 


157), approved. Minidifs 
60 L. J., Ch. 273 ; [1891] 
; 39 AV. R. 209— C. A. 


roceeds.] ticular investment in which capital money shall 
and sell be invested by the trustees. The discretion, of a 
J of sale tenant for life honestly exercised cannot be con- 
addition trolled by the trustees or by the court Cole- 
r accord- ridge^s (^Ijord') Settlement, In re, [1895]^ 2 Ch. 
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“When Beeeived.”] — When the sale of a 
x’arm was pending, on a surnniojis by the trustees 
.•and infant tenant in tail for leave to raise money 
trj carry on the farm which was unlet : — Held, 
iliat s, 2 1 of the Settled Laud Act, 1882, only 
.^nYtvided as to capital moneys, “ when received,” 
and the court could not charge the future pur- 
'.ihasc money of the land to meet the expenses of 
vri’ie trustees uiitil the sale was carried out. The 
A'MU’trt gave liberty to renew the application on 
vlio completion of the contract. Round v. 
Turnet^ (50 L. T. 870. 

Laud rurchased hy Sale of Heirlooms — 
'Whether subject to Charges on Settled Land.] 
— Laud purchased with capital money arising ^ 
vrum the sale of Jieirlooms is not made subject to j 
the charges aiiectingthc settled land Vv'ith whicli i 
yho heirlooms were to devolve, by reason only of ' 
the direction in s. 24, sub-s. 2, of the Settled 
Land Act, 1882, that land so purchased shall be 
‘Tionveyed to the uses, ^^c., of the settled land ; 
Land so purchase<l is to be regarde-l as if the pur- 
<eha,se money had arisen from the sale of land not 
subject to the charges (and therefore exempt 
therefrom under s. 24, sub-s. 5). Marlboro uijh j 
^Dulie) and. Queen Anne's Bonufij^ In re, 66 
L. J., Gh. 823 : [1897] 1 Oh. 712 ; 70 L. T. 
:388 ; 45 W. R. 426. 


b. Payment Out. 
i. To Trustees. 

Compulsory Sale.] — Lands in settlement hav- 
ing been purchased compulsorily under statutory 
powoi's, an order was made to transfer the funds 
£11 court representing the purcha.se money to the 
trustees of the settlement. Ratlineuies Brainatje 
Act, In re, 15 L. E. Ir. 576. 

Advances by Trustees.] — Part of lands 

settled by will without pow'er of sale was pur- 
<jhased by a railway company. 17 pon petition an 
order was made appointing three of the trustees 
'Of the win, omitting the fourth trustee, the 
tenant for life, to be trustees of the will for the 
purposes of the Settled Laud Act, 1882 ; and the 
fund was ordered to be paid out to them to be 
held by them upon the trusts of the will. And it 
■appearing that the trustees of the will had 
advanced a large sum of money on mortgage, in- 
cluding, by anticipation, a sum of money 
equivalent to the fund in court, it was ordered 
that the three trustees appointed by the court be 
at liberty to pay the fund to the four trustees of 
the wdll upon the execution by them of a declara- 
tion of trust in favour of the three trustees of so 
much of the principal sum secured by the mort- 
gage as should be equivalent to the proceeds of 
the fund ordered to be paid out of court. 
Ilarroys Trusts, In re, 24 Ch. B. 717 ; 48 L, T. 
^ 937 . 

Appointment of Trustees,] — Where 

•one of two trustees was beneficial tenant for life 
of a fund paid into court upon the compulsory 
purchase of the testator’s property, and both 
trustees desired to resign their trusts, and there was 
no power of sale in the will, the court appointed 
two new trustees for the purposes of the Settled 
Land Act, 1882, and ordered the fund to be paid 
out to such trustees, to be held by them upon the 
trusts of the will. Wright's Trusts, In re, 53 
L.X, Ch.l39; 24Ch. D. 662. 

YOL. xn. 


Ho Tenant for life— -Investment as Capital.]— - 
T,, by his will, devised real estate to trustees up(m 
trust to apply the tvhole, or such part as they 
should think fit, for the benefit of his son 0. or 
his wife or children, in the usual form of a discre- 
tionary trust, to protect the son’s interest against 
bankruptcy, with remainders over. The trustees 
had no power of sale. They presented a petition 
under tlm Settled E.states Act, 1877, for approval 
of a contlitional contract for sale, and payment 
of the purchase money to them, with leave to 
invest it as capital money arising under tlic 
Settled Land Act. The testator s son was living, 
and consented; — Hehl, that s. 8.3 of the Settled 
Land Act applied, and the money might he in- 
vested as capital money under th.at act, though 
there was no tenant for life to exercise the option 
Given by that section. Tessy man's Trusts, In 
re, 77 L; T. 484. 

ii. To Rerson entitled. 

Partition — Lunacy.] — The words of s, 28 of 
the 19 & 20 Viet. c. 120, when imported into 
s. 8 of the Partition Act, 1868, apply to all sales , 
effected under the Partition Act. Barker, In re, 
50 L. J., Ch. 334 ; 17 Ch. D. 241 : 44 L. T. 33 ; 
29 W. R. 873. 

The payment of the money into court to the : 
credit of tlie lunacy was not a payment to a 
person becoming absolutely entitled” within 
the meaning of s. 23 of the Settled Estates Act. 
Ih. 

Tenant in Tail — Disentailing Deed.] — No dis- 
entailing deed is required on payrneut out of 
court under the Settled Estates Acts of a fund, 
to a party who would have been in the position 
of a tenant in tail of the Land represented b}- the 
fund. Wood, In re, L. R. 20 Eq. 372. 

The proceeds of sale of a settled estate sold 
under the Settled Estates Acts will not be paid 
out to a tenant in tail under the settlement 
unless he has executed a disentailing deed. 
Broadiuood, In re, 45 L. J., Ch. lOS ; 1 Ch. D. 
438 ; 24 W. R. 108. 

Where a party entitled to a fund in court, and, 
being tenant in tail, executes a disentailing deed, 
the money cannot be paid out on petition 
without an affidavit of no incumbrances. Thorn- 
hill V. Millhanh, 12 W. R. 523. 

Settled to such Uses as A. and B. should 

Appoint — ^Execution of Appointment not Ee- 
j quired.] — Lands settled to A. for life with 
remainder to B. in tail were sold under the 
Settled Estates Act, 1877, the purchase money 
was paid into court and invested, and the divi- 
dends ordered to be paid to A. for life. A. and 
B. executed a disentailing assurance assigning 
the money in court to a trustee upon such trusts 
as they should appoint, and discharging it of all 
trusts for reinvestment in land. A. and B. peti- 
tioned for the payment out of the fund to them. 
They had not executed an appointment to them- 
selves: — Held, that the money might be paid 
out without such appointment. Winstaiiley's 
Settled Bstates, In re, 54 L, T. 840. 

Husband and Wife.] — ^A fund in court repre- 
sented, land settled upon trust for a married 
woman for life, with remainder in trust for her 
in fee, but in case she, should die in the lifetime 
of her husband, then for the husband in fee : — 
Held, that the fund could not be transferred 

25 
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out of a fimd in court to the tenant for life. 
Naean ami Kirigi^aourt lit/., In re^ lyas, 1,0- 
parte, 21 L. R. Ir. ^169. 

In 1881 a tenant for life contemplated a sale 
of the estate, but he was restrained from selling' 
by an inj unction granted in an action brought 
by persons entitled in remainder. In 188-1 the' 
action was dismissed with costs : — Held, that 
in defending the action the tenant for life wa& 
entitled to be paid his extra costs of so much of 
tlie action as related to the exercise of the 
powers contained in the Settled Land Act as> 
incidental to the exercise of his power of sale 
under the provisions of the Settled Land Act,. 
1882. LUinellin, In re, LlewelUn v. William. r,. 

57 L. J., Oh. 316 : 37 Ch. D. 317 ; 58 L. T. 152' r. 
3() W. R. 317. And see Tncker is Settled E,state.'>^ 
In re, infra, col. 778. 

Attempted Sale — Charge on Land.] — On 

a sale by tenant for life only two small lots were 
sold : — Held, that under the Settled Land Act, 
1882, s. 21, sub-s. 10, the costs and expenses of 
an attempted but unsuccessful sale were properly 
payable out of capital moneys ; that, upon the 
application of the tenant for life the court hatl 
power under s. 46, sub-s. 6, and s. 47, to direct 
such costs and expenses to be paid out of the* 
settled property, and to be raised by means of a 
charge on the land unsold. Settled, 

FMater. In re, 60 L. J., Ch. 613 : [1891] 3 Cb. 
05 : 64 L. T. 821 ; 39 W. R. 590. 

Settled property was sold on the same day by 
private contract after attempted sale by auction : 
— Held, that one cJiarge, according to the scale set 
out in Part I. of Sched. 1 of the CTCneral Order 
under the Solicitor's Remuneration Act. 1881,. 
was payable out of the purchase money to the 
tenant for life’s solicitor for conducting the sale- 
including the conditioDs of sale, and one charge 
for deducting the title and completing the con- 
veyance, including the preparation of the con- 
tract ; and that the costs of the conciiiTcnce in 
the sale by the mortgagees of the tenant for life, 
ami a proper sum for "the auctioneer’s charges, 
were also payable out of the purchase money.. 
Beclt, In re, Cartimjfon Estate, In re, 52 L. J., 
Ch. 815 ; 24 Gh. D.'GOS ; 49 L. T. 95 ; 31 W. R. 
910. 

Obtaining Consent of Mortgagees of Life 

Estate,] — On a sale by a tenant for life under 
the Settled Land Act, 1882, the costs of obtain- 
ing the consent and concurrence of mortgagee!? 
of the life estate, although they are costs inci- 
dental to the exercise of the statutory power of 
sale, ought not as a general rule to be paid out 
of capital money produce<I by the sale, though 
there may be special cases in which they can 
properly be so paid. Ckirdiqan v. Cnrzomlloioe,, 

58 L. J., Oh. 436 ; 41 Ch. l). 375 ; 60 L. T. 723 j 
37 W. B. 521— C. A. 


into the }oint names of the husband and wife 
without a deed acknowdedged by her. Belt, In 
37 L. T. 272 ; 25 W. R. 901. 

Transmission of Proceeds of Sale to America.] 
— L., entitled to land in A\^ales, by his will 
devised the interest on the principal of all 
money received by his executors from Wales to 
his wife for life, and then his son was to have 
the wdiole of the money on attaining twenty- 
one. L. dietl domiciled in America, and his wife 
and son (who was a minor) w'ere resident there. 
Trustees were ap})ointed under the v^ettled Land 
Act of the share of L. in the land, and with the 
consent of the other beneficiaries it was sold : — 
Held, that the court had no power to allow the 
money to be sent to America, and that, if neces- 
sary, trustees must bo appointed under the act 
to receive it in that countiy. Lloyd, In re, 
Edwards v. Lloyd, 54 L. T. 643. 

Sale under Lands Clauses Consolidation Act.] 
— Trustees of a settlement had powmr to sell 
wdthout reserving minerals. On a sale by the 
tenant for life uruler the Lands Clauses Consoli- 
dation Act, 1845, reserving the niiiierals : — 
Held, that the court has jurisdiction, under 
ss. 22 & 32 of the Settled Land Act, 1882, to 
order the money to be paid to the trustees, the 
tenant for life consenting, liutland's {Bnhe') 
Settlement, In re, 49 L. T. 196 ; 31 W. R. 947. 

Future Power of Sale.] — ^A will contained a 
trust for sale and division of the proceeds, but 
not being immediately exercisable by the 
trustees, a sale was ordered under the 19 & 20 
Viet. c. 120 : — Held, that the proceeds might be 
paid to the trustees instead of being applied as 
directed bv s. 23. Ilemsley, In re, 43 L. J., Gh. 
72 : L. R. 16 Eq. 315 : 29 L. T. 173 ; 21 W. R. 
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to come out of the tliree-fourtlis of the profits 
which the net directed to be set apart for the in- 
heritance. Uormrufs Settled Estates, In re^lZ 
L. T. 494: ; 14 W. E. 125. 

Where tlie court, under 27 & 28 Wet. c. 45, s. 2, 
amended an onier made under the 19 & 20 Viet, 
c. 120, s. 10, by striking out a condition that 
certain mining leases should be settled by the 
judge, the c<'>sts of the application were directed 
to be paid out of the one-fourth part of the rents 
set aside by the trustees. Lovat y: Leeds 
llL. T. 442. 

Person Alvancing Moneys.] — The court, in 
approving of an agreement to demise landed 
estates, and in directing that the costs of the 
application should be a charge on the property, 
ordered the name of the person advancing the 
money necessary for the payment of such costs 
to be inserted in the order. Tnnstall, In re, 14 
L. T. 352. 

EnfrancMsement.] — Upon a petition for the 
sale of settled real estate, partly freehold and 
partly copyhold, the court directed the copy- 
holds to be enfranchised, the whole to be sold as 
freehold, and the costs of enfranchisement to be 
paid out of the proceeds of sale. Adair, In re, 
42 L. J., Oh. 841 ; L. E. IB Eq. 124. 

Interim Investment.] — Held, under s. 32 of 
the Settled Laml Aet, 18S2, that the costs of an 
interim investment in debenture stock, of money 
paid into court by the commissioners of sewers 
under their special act (which did not authorise 
an investment in debenture stock) must be paid 
by them in like manner as if the mode of invest- 
ment were authorised by the special act. Han- 
hmj, In re, 52 L. J., Ch. 687 ; 31 W. E. 784. 

Application to Parliament.] — Estate settled 
on one for life, remainder to infant tenant in tail. 
The court declined to order that the costs of an 
application to parliament for a private act to 
carry into effect a proposed sale which was bene- 
ficial to the estate should be borne by the estate 
whether such application were or were not 
successful. But the tenant for life consenting, 
the court, being of opinion that the propose(l 
application to parliament would be for the 
benefit of the infant, sanctioned the application 
on the terms that the costs were to be borne by 
the tenant for life, unless an act of parliament 
was obtained otherwise dii'ecting. Stanford v. 
IloherU, 52 L. J., Gh. 50 ; 48 L. T. 262. 

Protection of Settled Land,] — Under 19 &: 20 
Viet. c. 120, s. 30, trustees of settled estates held 
entitled (1) to apply moneys in hand from sales 
in paying solicitor and client costs of tenant for 
life in actions on questions of rights of common 
over the estates ; (2) in similarly applying sums 
from future sales. Under the Settled Estates 
Act, 1877, s. 17, application to the court for pay- 
ment of all costs not above included by a charge 
on the estates, allowed, although no application 
had been made to the court before commencing 
proceedings. He la WarSs (Earl) Settled 
Estates, In re, 51 L. J., Ch, 407 ; 46 L, T. 340. 

Sewage Scheme. ] — The tenant for life of 

settled estates having successfully opposed a 
sewage scheme proposed by the sanitary authority, 
of the parish in which the settled estates were 
situate, on the ground That the works would 


deteriorate the value of the estate, incurred 
certain costs. On a petition entitled in tiie 
matter of the Settled Estates Acts, 1856 to 1864, 
and the act 22 & 23 Viet. c. 35, the court held 
that the case came within s. 17 of the Settled 
Estates 44ct, 1877, and ordered that the petifion 
should be amended by entitling it in the matter 
of that act, when, on the amount experuled by 
the tenant for life not exceeding a sum named, 
being proved before the registrar, the court would 
advise the trustees to pay it. Wilkni's Settled 
Edates, In re, or Twyford Ahhey Settled Estates, 
In re, 45 L. T. 745 ; 30 W. E. 26S. 

PaxliamentaryProceedings. ] — Proceediugs 

successfully prosecuted before the house of lords 
committee for privileges to establish a claim to 
an earldom, the consequences of which were that 
the petitioner afterwards recovered estates which 
were subject to similar limitations: — Held to be 
“ proceedings taken for the protection of settled 
land,’’ the costs of which the court directed to 
be paid out of property subject to the settlement. 

I ITorm of order. Elrett-CarnaS s Will, In re 
(supra, col. 744), considered. Aylesfiml s (^EarT) 
Settled Estates, In re, 55 L. J., Ch. 523 ; 32' 
Ch. D. 162 ; 54 L. T. 414 ; 34 W. E. 410. 

Costs incurred by a tenant for life, in success- 
fully opposing bills in parliament which were 
detrimental to the estate, allowed to him out of 
moneys wdiich under the settlement were liable 
to be laid out in lands. Ormrod's Settled 
Estates, In re, 61 L. J., Ch. 651 ; [1892] 2 Ch. 
318 ; 66 L. T. 845 ; 40 W. R. 490. 

Surveyor’s Costs. ] — Costs, as between solicitor 
and client, of the solicitor and surve^mr of the 
tenant for life for prepai-ing and carrying out 
the necessary schemes for improvements on settled 
estates ordered to be paid out of capital moneys. 
Stamford's (^Earl) Settled Estates, In re, 5S' 
L. J., Ch. 849 ; 43 Ch. U. 84 ; 61 L. 1\ 504. 


d. Discharg-e of Incumbrances. 

Incumbrance affecting Inheritance.] — The 
proceeds of settled land can be applied in paying 
off a debt secured by a mortgage of a long term, 
Ereioen, In re, Fremen v. James, 57 L, J., Ch. 
1052 ; 32 Ch. U. 383 ; 59 L. T. 131 ; 36 W. E. 
840. 

Mortgage affecting Part of Settled Estate.] — 
Under sub-s. 2 of s. 21 of the Settled Land Act,, 
the purchase money can be applied in discharg- 
ing a mortgage which affected part of the land sold 
and another mortgage which affected another 
part of the settled estate. Chaijtors Settled 
Estate Act, In re, 53 L. J., Ch. 312 ; 25 Gh. D. 
651 ; 50 L. T. 88 ; 32 W. E. 317. 

Sale of Heirlooms.] — The money arising by the- 
sale of chattels treated in a settlement as heir- 
looms, may be applied in the discharge of in- 
cumbrances affecting the inheritance, without 
keeping such incumbrances on foot for the 
benefit of the infant remainderman absolutely 
entitled to the heirlooms on attaining twenty- 
one. MarlborougEs (Euhe') Settlement, In re, 
Marlborough fEulie) v. Majarlhanlts, 55 L. J., 
CIt, 339 ; 32 Oh. U. 1 ; 64 L. T. 914 ; 34 W. E. 
377 — C. A. And see Marlborough (^Buhe') and 
Queen Arne's Bowity (^Qorernors) In re, supra, 
001 769. 
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vy may be the trust funds would diminish the capital 
it for life in to the interest of which he was entitled for Ide, 

other lands from the annual sum of od. I2s. rnc 

other ian difference for his life ascer- 

tained, and that he %vas entitled to he_jpaid the 
1 ISll lOr/.. less the value of such difference, 
’ (DiihO Settled JdduteSi M^r^^^ 


Bentcharge.] — Purchase i 
applied, at the instance of the 
redemption of rentcharges pay 
the drainage and improvemeni 
settled upon the like use^ "oi t -r hr 

emn>t Ry., In re, Dyas, parte, 21 L. K ir. 

LeinsteSs 

Land Drainage Charge.]-— Where settled land L. E. Ir. loi 

is subject to a charge for land drainage improve- 7 .-- Estates.] — Where three estates 

men ts, repayable by instalments, money ^ rln not devolve in the same way are held 

SuSrSaio ml ssi s S t stisss.™ ..iii =t:.i. 

L. i S”.” “S?S»Si1SchSM /[ jsMj i‘it 

36 W. k! 1 ; 7 E. 1 ; 69 L. T. 613 ; 42 W. E. U9-C. A. 

Eentoliarge.]— Tenant for life 

of rentcharge created between 
nprovement of Land 
borrowed by him for 
-Held, that the case, did' .not ■ ; 
) of the Settled Land Act, 1890, 
,.,,r Ihe Settled 'Land Act, .1887, 

: not entitled to repayment out 
V of sums paid before the date 
.•ed the trustees- to pay the ■ 
Dalhon\s Settled Mdates, In r£^, 61 
; [1892] 8 Gh. 522'; 41 W. i.E- lB...; 

(Lord) Settled FstaieslMre,.^. 
901; [1893] 3 Gh. 161 ; 3 E. Op ; 
304 ; 42 W. E. 46 (infra, col. 7^8). 
'ytimm (Vlca^) and Midland: Ryd-M ‘ 
■ Jj. J., Ch. 116 [1895] 1 Gh. 348 13, 
L. T. 606 ; 43 W. E. 156, supra,, col. 725, 

ledemption— Bonus to Owner of Eent- 

Where a rent charge lias been created 

-tied land in pursuance of an act of 
rit. with the object of paying off money 
1 to defray the expenses of improve- 
Lthorised by the Settled Land Act, 1882_, 
■lenient may, out of: capital 
in addition to the amount 
d money, a reasonable sum 
Stideley^s (Xard) Seftded 


instalments as represent capital, but not 
ment of such portions as represent mteresL 
eleids (Lord) Settled Mtates, In re, 57 L. J., 

182; 37Ch.D. 123; 58 L. T. 7 ; 

barges for land drainage and improvements 
lyable by instalments, created before Ibb-, 
m' the Imtirovemcnt of Land Act, lbp4, 

not be paid out of the capital of the settled Act, 1864, to seciu| money 
ites so as to relieve the tenant for life from improvements 
pavment of the instalments. Trustees who come lyuthm s. lo ( 
chase such charges will hold them upon trust but within s. 1 ot the 
'•eccive the instalments payable by the tenant and that he was^ 
life, and to treat them as capital. Knateli- of capital mone} ^ 

Va Settled Edates, In re, 54 L. J., Gh. 1168 ; wdien he first requn* 
Ch.“D. 588 ; 53 L. T. 284 ; 33 W. E. ob9- ^^^talmentL^ ^ 


r a settlement was not a rent, money, properly pay, 

: issue out of a corporeal, here- of the unpaid pnncipti 
at it ivas an incumbrance on by way ot bonus, 
incumbrance affecting the in- Edate^, In re (supm 
the meaning of the Settled (Lord) Sdtkd 
flTid. therefore, the trustees 45 Ch. D. o9o ; b6 L 



L. J., Cli. 539; flSm] 3 Ch. 74: 3 R. 561 ; 08 
L, T. 707 ; 41 W. E. o85. 

Furcliase of Terminal Eentcliarge before 
1887 — Redemption — Sale of Improved Portion 
of Estate.] — The tenant for life under a settle- 
ment borrowed money under the Improvement 
of Land Act, 1864, the repayment thereof being 
secured by terminable rentcharges created under 
the act in common form, and containing no pro- 
vision for redemption. These rentcharges were 
in 1883 and 1885 bought up by the trustee of 
the settlement out of capital money subject to 
the settlement. In 1888 the portions of the 
estate on which the improvements had been 
made were sold, and the rentcharges were, 
under the powers of the Settled Land Act, 1882, 
shifted to other portions of the estate : — Held, 
that this was an investment under s. 60 of the 
act of 1864 ; and not an expenditure of capital 
money in providing for the payment of the 
rentcharges; that it was, therefore, not within 
the language of the act of 1887 ; and that the 
act of 1887 wnis not retrospective so as to apply 
to purchases made before it came into operation, 
and therefore the tenant for life was not entitled 
to be recouped the instalments which he had 
paid : but he was entitled, although the im- 
proved land had been sold, to have the instal- 
ments accrued due after the 25th of March, 
1889, when the question was first raised, pro- 
vided for out of capital* IloioarcVs Sjttled Ea- 
tate,% In re, 61 L. J., Ch. 311 ; [1892J 2 Ch. 
233 ;■ 67 L. T. 156 ; 40 W. E. 300. 

Ajul see Cases under next section, 

e. Improvements. 

Right of Tenant for Life — Discretion.] — A 
tenant for life of settled lands can require 
capital moneys arising under the settlement to 
he applied in payment for permanent improve- 
ments when the trustees have powers under 
which they might make the improvements 
themselves and pay for them out of the rents 
and profits. The fact that the tenant for life 
'Will derive a benefit from the exercise of any 
power under the Settled Land Act is not in itself 
sufiicient to prevent him from exercising the 
honest discretion required of him by s. 53 of the 
act. Sta77ifoTd's (^Lord') Estate, In re, 56 L. T. 
484. 

Approval of Scheme before work commenced.] 

— In order that the court may sanction payment 
of the cost of permanent improvements out of 
capital money, a scheme for the proposed works 
must be submitted by the tenant for life to the 
trustees before the works are commenced. If 
the tenant for life executes the work at his own 
expense without a scheme approved by the 
trustees, the court cannot then authorise the re- 
payment of the cost out of capital money. 
Whether the expense of improvements on lands 
which have been sold, and so are no longer com- 
prised in the settlement, can be afterwards paid 
out of capital money, qu^re, SotchhiifCs 
Settled Estates, In re, 56 L. J., Ch. 445 ; 35 Ch. 
D. 41 ; 56 L. T. 244 ; 35 W. R.'463— C. A. 

RTo Scheme — Costs.] — Where a tenant for life 
desii’es to have improvements carried out on the 
settled land, but submits no scheme to the trus- 
tees or the court, and himself orders the im- 
provements to be executed and pays for them. 
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i the court has power to order the trustees to 
reimburse the tenant for life out of capital 
moneys in their hands, but applications with titat 
view by the tenant for life 'will not be en- 
couraged. Semble, the court '^vill not allow the 
tenant for life his costs of such an application, 
unless he can show that all such improvements 
are of a kind which ought to be charged on the 
settled land. TaclieEs Settled Estates, In re, 
64 L. J., Ch. 513 ; [1895] 2 Ch. 468 ; 12 R.320 ; 
72 L. T. 619 ; 43 W". E. 5S1—C, A. And see 
next ease. 

Past Expenditure.]— Whether the court had 
power to sanction the payment for past expen- 
diture, qusere. Broadwater Estate,- Ei re, 54 
L. J., Ch. 1104 ; 53 L. T. 745 ; 33 W. E. 73'8— 

C.A. 

Extra Expenditure — Scheme — General Ap- 
proval of Trustees.]— In carrying out a scheme, 
which has been duly approved by the trustees, 
for permanent improvements, extra expenditure, 
not included in the contract forming part of the 
scheme submitted to the trustees, may be charged 
on capital moneys, where such extra expenditure 
is incidental to and has properly been incurred, 
in a due execution of the scheme, and where the; 
approval of the trustees has been general, an<i.; 
not limited to the particular amount mentioned 
in the contract. Exilwer Lytto7i‘s Will, In 
Knehicoril Settled Estates, In re, 57 L. J., Ch. 
340 ; 38 Ch. D. 20 ; 59 L. T. 12 ; 36 W. E. 420 
—C.A. 

Appearance by Trustees oa Application.] — 
The court win not hear counsel for the trustees 
of a settlement in support of an application by 
the tenant for life when his interest is opposed 
to those of the remaindermen, it being the duty 
of the trustees to act as a check upon him. 
Ilotchhin's Settled Estates, In re, supra. 

On such an application, the trustees should 
appear separately. Broadwater Estate, Li re, 
supra. . 

Euture Capital Money— Eo Capital Money in. 
hands of Trustees.]— When trustees have no 
capital money in their hands, the court has no- 
power under s. 26 of the Settled Land Act, 1882,, 
to authorise payments for improvements out of 
capital money to arise in future. Millard^ s Set- 
tled Estates, In re^ Q2 L. J., Ch. 761; [1893] 

3 Ch. 116 ; 2 R, 529 ; 69 L. T. 202 ; 41 “W. E. 
577— C. A. 

Prospective Order — Discretion.] — 

Where improvements authorised by the Settled 
Land Acts have been made upon land in settle- 
ments, and paid for with money borro’ivetl and 
repayable by a rentcharge, the court cannot, 
under s. 15 of the Settled Land Act, 1890, direct 
the trustees to apply future capital moneys 
coming into their hands in repayment thereof. 
BalisoEs Settled Estate, h re (supra, col. 776) 
followed. B^nstoVs {Lord) Settled Estates, In re, 
62 L. J., Ch. 901 ; [1893] 3 Ch. 161 ; S B. 689 ; 
69 L.T- , 304; 42 W. R. 46. 

Expenditure before Settled Land Act, 1882 
— Scheme. tenant for life of settled estates 
advanced money for (1) improvements executed 
before the .Settled Land Act, 1882, came into 
operation, but of the nature subsequently 
authorised by that act; (2) similar improve- 
ments executed since that act, but as to which 
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no scheme had been submitted under s. 26 of out of the residuary personal estate^ Miindi/s 
that act. On his death the court allowed pay- Settled Edate^ '/r, 60 L. J., Ch. 273 ; [1891] 
ment to the present tenant for life as regarded 1 Ch. 399 : 63 L. T. 311 ; 39 W. K. 2o9. 

(2) under s. 15 of the act of 1S90, holding that Real estate devised in strict settlement, and 
this was a case of repaying a loan. As regarded residuary personalty to be laid out in the pur- 
(1), the court declined to allow the payment, on chase of lauds to be settled to the same uses, 
the ground that the expense had been deliber- After the date of the will the testator executed 
ately incurred by the tenants for life at a a deed wliereb}^ he assigned specific personalty 
time when it corrld not he paid out of capital, to the same persons, whoin he named as the 
OnnTod\'i Settled^ Estates^ In re^ 61 L. J., Ch. trustees and executors of his will, upon trusts 
G51 ; [1892] 2 Ch. 318 ; 66 L. T. 815 ; 40 W. R, (not referring to, but) corresponding with, and 
490, only in a remote contingency differing from 

those of the will. The mansion house having 
Evidence as to Kfature of,] — A summons asked been pulled down, and requiring to be re- 
fer a declaration that trustees might apply built Held, that out of tlie speciiic personalty 
capital in payment of such part as represented fund settled by the deed, 24,000Z. sliould be 
principal of a rentcharge payable under an order advanced to the tenant for life to pay for the 
made on the 21bt June, 1883, by the Land Com- rebuilding, and that out of the same fund 
missione]*s. The summons w'as ordered to stand 40,000i^. should be set aside, and the dividends 
over for further evidence showing that the work accumulated for tw’-enty years, until an amount 
clone came within the description of improve- of 24,000/. should be saved, with wuich the same 
nients in s. 25 of the Settled Land Act, 1882. fund should be recouped. EonalMon v. Eonald- 
The inspector of works of the land commissioners ayw, 3 Ch. D. 743; 34 L. T. 900; 24 W. E. 
had made a certificate in April, 1883, in which 1037. 

he stated that in his opinion the -works ‘‘ will Where a will and a deed constitute one settle- 
producer permanent improvement in the yearly ment, capital money arising under the deed may 
value of the land exceeding tlie yearly amount be applied towards improvements on land under 
proposed to be charged thereon.” There was no the will, provided such improvements arc autlio- 
satisfactory evidence of the nature of the works rised by both instruments. Eyvg's Settled 
executed: — Held, that there was no evidence Edatcft,'' In re, 61 L, J., Ch. 511 ; [1892] 2 Ch. 
here that the work done \vas not work for which 219 ; 66 L. T. 754 ; 40 W. E. 457. 
the tenant for life was liable, nor that the work 

came within the description of improvements in Bifferent Estates.] — Permission was given to 
s. 25 of the Settled Land Act, 1S82 ; that with- the tenant lor life of a settled estate, -which had 
out such evidence the court could not authorise been sold under an oi’der of the court, to apidy a 
the trustees to apply capital in payment of the portion of the purchase money on the permanent 
I'entcliarge. Eewtoda Settled Edates,^ In re, 61 improvement of another estate which had Ijeen, 
L. T. 787. purchased and settled upon the trusts of the 

original ])ro|'jerty. Olltheroe, In re, 20 L. T. 6 ; 

Repairs.] — Lands were devised in 1861 to 17 W. E. 345. 
trustees during the lives of certain tenants for Wliei-e four estates devised by will to the 
life, in trust to receive the rents and manage the same tenant for life constituted one settled 
estate with the powers of absolute owners. An estate wirhin the meaning of the Settled Land 
annuity was to be paid to the tenant for life in Act, capital money arising from one held ap- 
possession out of the rents, and the surplus rents plicable for imprcn'emeiits on another estate, 
to be laid out in the purchase of real estates, or Sttnnfordl^ (Earl') Settled Edate^-, In re, 58 
accumulated for twenty-one years from testator’s L. J., Ch. 849 ; 43 Oh. I). 84 ; 61 L. T. 504. 
death, and the income of the accumulations paid 

to the tenant for life; from the expirat'on of Annual Rental of Settled land.’’] — In 
that period the whole of the surplus rents yearly calculating the “ annual rental, ” mentioned in 
accruing to be ]iaicl to the tenant for life in s. 13 (iv.) of the Settled Land Act, 1890, the 
possession, and also the income of the accumu- income of capital money arising under * the 
laled surplus. The period of twenty-one years Bottled Land Act. 1 882, niust be included. Ee 
from testator’s death expired in January, 1885. TeinsleEs Settled Edaten, In reAYZ L. J., Ch.552 ; 
The surplus rents accumulated during the [1893] 1 Oh. 153; 3 E. ‘l03 ; 68 L. T. 275; 41 
twenty-one years amounted to 37,000/. Repairs W. E. 184. 

and improvements amounting to beriveeii 4,000/. In estimating the annual rejital of the settled 
and 5,000/. were required to be made on the land for the purpose of fixing a limit to the 
Settled • property : — Held, that the proposed amount allowed out of capital for the expense of 

improvements could be paid out of the 37,000/. rebuilding, the annual letting value of the 

capital money, but the repairs must be paid out mansion house and park, or even of a farm in 
of income. Clmlte v. Thornton, 56 L. J., Ch. 302 ; the occupation of the tenant for life, is not to he 
35 Ch. D. 307 ; 56 L, T. 294 ; 35 W;E, 603, included, but the rental value of a farm for the 

‘ ' . , ; . moment actually let is to be so included. 

‘ Different Deeds — Settlement of Land — Walker's Settled Estate, In re, infra. 

Bequest of Personalty to be invested on Trusts In ascertaining the half of the annual rental of 
' Settlement.] — By a settlement lands were the settled land for the purposes of s, 13 (iv.), 

' settled by A. M. M and A* M. M. in strict the rental of the whole of the land in settlement 
-. 4 ; settlement. A. M. H. by bis will .bequeathed to must be taken into account. Oercerd's (Lord) 
Ms executors the residue ot his pei^onal estate, Settled Estates, In re, infra. 
upOA ttttsf, Mvest thp same in 'the 'purchase of 

lands to be settled upon the trusts, of the Mansion House — Chapel — Stables— Agent’s 

I : ‘ ' , t f ^ that ’ J outor^;,. ' were House* ]^The following are not improvements on 

f which capital monqy may be expended under the 

v;"' BeHled X*and' Acts ^Ifuilding additions to 
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company. 

521. 
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Orwell Pavli In re, S IL 


fthe mansion house an<i improving its architectural 
iippearance. (2) Building a chapel for Roman 
Catholic service. (3) Building new stables, 

the present stables being inconveiiient and in- Mditions to or Alterations in Buildings 
siitncient. (4) Building a house for the resi- —Heating Apparatus — Hew Entrance — Hew 
dence of the estate agent. Iloughtori Iltate, In Eoof.] — By s. 18 (ii.) of the Settled Bund Act, 
re (infra), disapproved. Ge7^ard's (Lord) Settled j 1S90, capital moneys maybe expended in making 
IMdtes, In re, 63 L. J., Ch. 28 ; [1898] 8 Ch. | “additions to or alterations in builtlliigs ” ; these 


252 ; 7 E. 227 ; 69 L. T. 898— C. A.~ 

Senible, the limitation of half the annual in- 
come of the se tied land placed upon the 
expense of rebuilding a mansion house by the 
.Settled Land Act, 1890, s. 18, sub-s. iv., refers to 
the whole of the land subject to the settlement, 
and not to the particular estate on which the 
house is situate. Ih, 

Eehnilding.] — The expression “rebuild- 
ing of the principal mansion house” in s. 18 (iv.) 
<of the Settled Land Act, 1890, will be construed 
.•strictly, and must amount to something more 
than structural alterations, however extensive. 
JDe TeimePs Settled ddlatee, In re, supra. 

Where a tenant for life made considerable 
■■alterations in and additions to a mansion house 
on the settled land, and in doing so pulled down 
part of the house but left the main walls stand- 
ing, the work is a rebuilding within s. 18, sub- 
s, iv.. of the Settled Land Act, 1890. Wallier\s 
Settled Slate, In re, 68 L. J., Ch. 8U ; [189-1] 
1 Ch. 189 ; 8 11. 870 ; 70 L. T. 259. 

Whether a building forms part of the princi- 
pal mansion house is a questi(n.i of fact in each 
case. A “ rebuilding ” of the principal mansion 
house under the acts is to be understood in con- 
nection with the structure, and does not inclndt; 
mere architectural embellishment. Gerard\s 
I^Lord) Settled Estates, In re, suju-a. 

Alterations with a View to Let.] — There 
must be a present intention of, if notan actual 
.contract for, letting, in order to give the court 
jurisdiction to authorise capital money to be 
applied in “ranking any additions to or altera- 
tions in buildings ” under s. 18 (ii.) of the Settled 
Land Act, 1890. Ee lid. osier's Settled Estates, In 
re, S7j.pra. 

Immediate or Prospective Letting.] — 

Sect. 13 (ii.) of the act of 1890, only applies 
w'here the expenditure is to be made in view of an 
immediate or prospective letting- Be Teissier's 
Settled Estate, In re, supra, a])proved. Gerard's 
i(Lord) Settled Estates, In re, supra. 

Mines — Erection of Hew Pumps.] — The 
.erection of a new pumping engine and pumps 
for draining some mines included in the settle- 
ment : — Held, to be improvements authorise<l bv 
s. 25, Bub-s. XX., of the Settled Land Act, 1882. 
Mnndy's Settled Estates, In re, 60 L. J., Ch. 278 ; 
£1891] 1 Ch. 399 ; 63 L. T. 811; 89 W. E. 209. 


words include the provision of a now roof ora 
new entrance, but not the provision of a boiler 
and pipes for interior heating appai'atus. 
Ga shell's Settled Estates, 

243; [1894] 1 Ch. 485 ; 8 
42 W. E. 219. 


In re, 68 L.'J., Ch. 
E. 67 : 70 L. T. 554 : 


— — Water Supply — Improvements to be 
carried out by Company — Sale of Settled Land to 
the Company for such Purpose— Consideration,] 
— Where the evidence i.s clear that, under the 
^circumstances of the case, to allow a scheme, 
whereby a company is to execute improvements 
' within the meaning of the Settled Land Acts, iS: 
'more benelicial to the estate than expending 
^capital moneys thereon, the court may sanction 
the scheme, although one of the terras is a sale 
of part of the settled land, necessary to enable 
the company to carry out the improvements, 
in consideration of fully paid-up shares in the 


Drainage — Rebuilding.] — The following 
are improvements on which capital monej- may 
be spent under the Settled Land Acts : (1) a 
larger and better supply of water to a mansion 
liouse ; (2) a new and improved system of drain- 
age of the mansion house ; (8) rebuilding of 
the stables, which were out of repair ; (4) the 
building of an agent's house ; and (5) tlie build- 
ing of two cottages. Ilatr/hton Estate, In w, or 
OJiohnondr leg's (Margnis) Settled Estate, In re, 
55 L. J., Ch.'87 ; 30 Cli. I). 102 ; 53 L. t 196 ; 
83 Wo E. 869. 

Embankment.] — Proceeds of a sale (under the 
direction of the court) of some settled e.state, 
may be expended in making an embankment or 
side weir of a river to protect other ])arts of the 
same settled estate, the banks of the river 
having been damaged b}’ hoods. Leadhitter, In 
re, 30 W. E. 878. 

Buildings.] — Under 19 Sz 20 Viet. c. 120, s. 23, 
money nrisiug from timber cut under an order of 
the court was ordered to bo expended in erecting 
new farm buildings and other permanent im- 
provements of the property. Keivnuen, In re, 
43 L. J., Ch. 702 ; L. E. 9 Ch. 681; 81 L.' T. 265. 

Moneys which, under the trusts of a will, settle- 
ment, or private act of parliament, are to be in- 
vested in the purcha.se of land, as well as moneys 
to be invested under the Settled .Estates Act or 
the Lands Clauses Act, may be employed iii the 
erection of new buildings on land settled to the 
same uses, if it is beneficial to the estate : but 
repairs and permanent improvements do not 
come within this principle. Brahe v. Trefusis, 
L, li, 10 Ch. 864 ; 88 L. T. 85 ; 23 W. R. 762. 

Experiments — “Silos.”] — The tenant for life 
of a settled estate after the passing of the Settled 
Land Act, constructed “ silos” upon the estate, 
and proposed to construct others : — Held, that 
though a “silo” might come within the term 
“ buildings ” used in the act, yet, inasuiiich as 
the construction of silos ivas in the nature of an 
experiment, the expenditure could not be sanc- 
tioned, Broadwater Estate, In re, 54 L. J., Ch. 
1104 ; 58 L. T. 745 ; 83 W. li. 738— C. A. 


Paving.] — Purchase money of part may be 
applied in payment of a sum assessed by a cor- 
poration upon the owners of another part of the 
settled estaie, as their contribution towards the 
expenses of flagging and paving a street. 
Ihlliardi In re, 38 L. T. 93. 

f. Other Cases. 

Interim Investment.] — An order was made for 
the payment of 1^200^ (proceeds of a sale) into 
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settled lands sold tinder the proTisions of the 
Trustees had previously been 
^ t he court for the purposes of the 
The purchaser refused to complete his con- 
Woodcock, 1)1 rc, tract, unless the purchase money was paid into 

- - court, and an order was made on his application,, 

with the consent of the tenant for life, giving- 
^ny jt 10 , und It wus puld iB 
^ y : — Held, that by consenting to the 
_’der foi" payment of the purchase money into, 
court, the tenant for life had exercised the optioB 
given to him by sub-s. 1 of s. 22 of the act, and 
a sale under I that the money could not, therefore, be paid out 
to the trustees, but must remain in court, and be 
invested or applied under the direction of the 
Cook, Ta re, 40 I conrt. Seinble, tliat the power to give receipts,. 

■ " ' which is conferred on trustees by s. 40 of the act,, 

extends to trustees appointed by the court under 
s. 38. Chokes v. Cookes, 56 L. J., Oh. 397 ; 3-4- 
Oh. D. 498 ; 56 L. T. 159 ; 35 W. E. 402. 


court, and for reinvestment in land, and for in- 
terim investment in consols: — Held, that the Bottled Land Act, 
accountant-general was not bound to invest the appointed by 
mone}'' in consols without a written request from act. 7 
file solicitor who paid it in. Woodcock, In re, 

41 L. J., Ch. 22 ; L. R. 13 Eq. 183 ; 25 L. T. 459. 

Wiu..^ 

By Trustees.] — Trustees may deal with him liberty to pay 

tlio proceeds of sales sanctioned by the court accordingly : — 
under s. 24 of the 19 & 20 Viet. c. 120. Peacock^ ord 
In re, 12 Jur. (K.S.) 959; 15 L. T. 266 ; 15 
W. K. 100. 

l^Ioney received by trustees upon 
the 19 20 Viet. c. 120, may be invested in any 

of the investments in which cash under the con- 
trol of the court may be invested. " 

L. J., Ch. 400 ; L. R. 12 Eq. 12 ; 24 L. T. 413 ; 

10 W. E. 693. 

Money paid to trustees upon a sale can be in- 
vested temporarily only in exchequer bibs or 
consols as directed by s. 25 of the 19 & 20 Viet. 

c. 120, and cannot be invested in any of the APPOETIONMENT OF, OK Sales of 

other ways in which cash under the control of Leaseholds. 

the court may be invented. Poyd, In re, 42 „ _ _ ■ , ' ^ 

L. J., Ch. 506 ; 28 L. T. 799 ; 21 W. E. 667. Income of Purchase Money.] — Leaseholds for 
%.v!,'shaw In \'e, 41 L. J., Ch. 166 ; L. E. 14 lives in settlement subject to a trust for renewal 
’ were, after refusal to the lessor to renew, sold 

under the Leases and Sales of Settled Estates 

Specified Investment.] — In making an Act, 1877: — Held, that the first taker was 

order for interim investment under the Settled entitled only to the income of the purchase 
Estates Act, 1877, 40 &: 41 Viet. c. IS, the court money. Barlefs Settled Estates, In re, 50 L. J.,. 
declined to Sfive the trustees of tlie settlement Oh. 769 : 18 Ch. D. 624 : 45 L. T. 433 ; 29W. E. 


t]iat tiie partLcuiar investment shouhl be specified Biminution of Income.]— Where leasehold 
in the order. Taylor* s Settled Estates, In re, IS property, held for an unexpired term of years, 
W. E. 594, was sold under the Settled Estates Act, 1877,. 

and the tenant for life sulfered by reason of the 
Biscretion of Court.]— Upon a petition pre- sale a diminution of income, the court, applying; 

sen ted under the Settled Estates Act, 40 & 41 the principle of v. IVoodkead (14: Oh. D. 

Viet. c. 18, ss. 34, 35, and BC, for the comfirma- 27), directed a calculation to be obtained from 
tion of a contract for sale, the court, in the an actuary of what equal half-yearly sums, for 
exercise of the discretion conferred upon it by the residue of the terms, the proceeds of the sale 
s, 35, directed the reinvestment of the purchase would produce, taking interest at .3 per cent, so 
money in the manner provided by s. 34, without as to exhaust that sum at the expiration of the 
any further application to the court. IToare's term, and that in each half-year the dividends oa 
Settled Estates, In re, 30 W. E. 177. the stock then remaining, in which the proceeds 

of sale were invested, should be paid to the 
Bebenture Stock.]- — Where, under a will, tenant for life, and so much of the stock trans- 
money is bequeathed to trustees in trust to lay ferred to the same person as with the cash divi- 
it out in the purchase of land, to be settled in dend would make up the half-yearly sum so to- 
strict settlement, the trustees may invest it in be ascertained, the residue of the fund, if any, at 
debenture stock, in accordance with the pro- the expiration of the life interest, to go to tlie 
visions of .s. 21 of the Settled Land Act, 1882. persons absolutely entitled in remainder. Walsh's: 
liaeken^iehs Trusts, In re, 52 L. J., Oh. 726 ; 23 Trusts, In re, 7 L. E. Ir. 554. 

Ch. D, 750 ; 48 L. T. 936 ; 31 W. E. 948. 

Application of Income.]— Where the facts are 
Change of Investment] — Proceeds of settled similar, decisions on s. 74 of the Lands Clauses, 
land invested in consols in the names of trustees : Consolidation Act, 1845, are authorities on s. 34 
— Held, that the trustees might sell the consols of the Settled Land Act, 1 882, As between 
and reinvest in securities mentioned in s. 21 of tenant for life and remainderman, where lands; 
the Settled Land Act, 1882. Tennant, In re, 58 subject to a beneficial lease are sold un<ler the 
L. J,, Oh. 457 ; 40 Ch. I). 594 ; 60 L. T. 488 ; 37 Settled Land Act, ] 8S2, the tenant for life will,, 
,W, E, 542. during the unexpired period of the term, be en« 

' titled to so much only of the income of the in- 

Investment on Mortgage.]— Proceeds of land vested purchase moneys as equals the rents under 
sold under 19 & 20 Tict. 0.120, were paid into the lease, and the rest of that income must bo 
court. A petition was presented by the tenant accumulated and invested for the beuefit of the 
,for life, with the consent of the tenant in tail, inheritance until the date when the lease would 
for liberty to invesh.. the. purchase . money -on have expired. Cottrell v. Cottrell, 54 L. J., 0h« 
ittprtgage, ‘The court Wall v, 417 ; 28 Ch. B. 628 ; 52 L. T, 486 ; 33 W. R.36U , 

Wall, 8 L. T. 44 ) 11 298, ' ; ; , But see Gm^ard's (Lori) Sdtled Estate, In re^ 

‘ ; 
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SETTLEMENT. 

[By H. J. NEWBOLT.] 

I. ObligratioxLS to Settle. 

A. Informal Contracts. 

1. AgreemenU to Settle. Stat ute of Frauds^ 

7S7. 

2. Hejn'escntatioTis and Promism lefore 

Alarrlage^ 793. 

B. Articles. 

1. Fiif arcing hg the Courts 810. 

2. PonUnujotial Settlement in gurmance of — 

See post, II. A. 1. a. 

3. Eectifieatlon of — See post, III. A. 1. a. 

and III. A. 3. 

4r. Form — Construction of — See Trusts 
Executory. 

C. Covenants to Settle. 

1. Sjpeeijic Pro2)evty. 

a. Covenants to Bequeath, 814. 

Z>. Covenants by Bus band or Wife, 

i. What Property included, 820. 

ii. Lien, 822. 

iii. Farther Security by Husband, 824. 

iv. How Enforced, 825. 

V. Proof on, in Bankruptcy — See 
Bankruptcy. 

c. Covenants by Parents. 

i. Lien, 829. 

ii. How Enforced, 832. 

iii. Proof on, in Bankruptcy — See 

BANIvRUPTCT. 

d. Covenants by Other Persons, S36. 

e. Lehciency of Fund Covenanted to be 

Settled, 837. 

2. Covenants to InsiLre^ and Settlement of 

Policies. 

a. In General, 839. 

h. Premiums and Duty of Trustees, 841. 

c. Bight to Policy Sloneys — See In- 

surance. 

d. Eight to Bonus — See post II. B. 8. h. 

3. Covenants to Settle After-aeguired Pro- 

perty. 

a. Construction, 842. 
h. Property Included. 

i. Property Tested in Interest or 

Possession at Date of Marriage. 
846. 

ii. Ee versionary Interests in Per- 

sonalty, 850. 

iii. Eemainders and Contingent In- 

terests in Real Estate, 855. 

iv. Property Acquired after Ter- 

mination of Coverture, 857. 

V. Property Settled to Separate Use 
of Wife, 859. 

' vi. Other Property, 865. 

, ' vh. Amount, 871. 

. . viii. Enforcing, 873. 

" c. Consent of Wife, 875. 
d. Other Matters, 875. 

4. Performance and Satisfaction , of Cove- 

^ants, , " ' 

i et. General Principles, 876. 

h Actual Discharge of Liability, . What 
Amounts to, 876. 

' A. Covenants to Purchase or^ Settle 
' ■ Land. ' I 


i. In General, 878. 

ii. Lands Purchased but not Settled^ 
. -SSO.- , 

iii. By Devise of Lands, 882. 

d. By Gift in ‘Will, 883. 

e. By Share under Statute of Distri- 

butions, 887. 

/. By Other Provisions or Property of 
Covenantor, 889. 

g. Satisfaction by Legacy of Portions^ 

and of Covenants by Parents tc* 
Settle Property on Children, and 
Satisfaction by Portion of Legacy.. 
— See Portion. 

II. Executed Settlements. 

. Yalidity, Consideration, and Execu- 
tion. 

1. Consideration— Yalidity of . 

a. Articles or Promise before Marriage 
(lAst-nuptial Settlements), 891. 

A Marriage. 

i. In General, 892. 

ii. Marriage within Prohibited De- 

grees of Affinity, 894. 

c. Other Considerations, 896. 

d. Voluntary Settlements, 900. 

2. To Whom Consideration will Extend. 

Principles, 904. 

h. Children — Of What Marriage, 90S. 

<?. Collaterals, 910. 

d. Next of Kin, 912. 

e. Husband Purchaser of Wife’s Por- 

tion, 913. 

/. Strangers, 914. 

g. Settlement in Bar of Dower — See 
Husband ^vnd Wife. 

3. Eon- Execution — Effect^ 915. 

4. Execution., PresumjMon of 916. 
Property Settled, 

1. Construction of Settlement — General 

Words^ 917. 

2. What Property Included., 918. 

3. Realty — See Settled Land. 

4. Heirlooms and Personalty cm Trusts of 

Real Estate. 

a. Heirlooms, What are, 922. 

5. Chattels Settled as Heirlooms with- 
out Reference to Uses of Freeholds,. 
923. 

c. Chattels Settled with a Title, 925, 

d. Eights of Tenant in Tail, 926. 

e. Directions against Vesting under 

Twenty-one, 933. 

f. Eights of Other Persons, 935. 

g. Protection of and Security for Heir- 

looms. 938. 

h. Sale, 938. 

6. Furniture and Other Personalty ^ 938. 

6. Insurance Policies. 

a. In General — Bee ante, col. 839. 
h. Duties and Liabilities of Trustees, 940* 

7. Beficiency in Settled Property ^ 941- . y; ; 
Augmentation of Settled Pro‘X)erty. ' 

a. In General, 942. 
h Bonuses on Insurance Policies, 945, 

I?. Bonuses on Stock and Shares, 947. 

Executed Settlements,' Limitations 

AND . INTERESTS' CREATED BY. 

1, Construction^ General Principles^ 949. 

2. Partimlar Words, 951, . , 
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B. For Children, 

a. Of Future Marriage, 956. ^ 

Children to be Begotten, 957. 

After-born Illegitimate Children, 957. 

d. Classes and Vesting, 958. 

e. Under Powers, 960. 

/. Portions—iSc?e PORTIOK. 

Younger and Eldest, 961. 

4. IW Zmw] 9G1, 

'5. For IleirH — IXeir-at-Laiv^ 969. 
j6. For Fxecutny's and Administrators^ 972. 

7. For Persooial Itepresoyitatiros^ 976. 

5, For Fext-of- Fin. 

a. Who are Entitled as, 977. 

5, Time for Ascertaining, 981. 
c. On Dying Unmarried, 984. 

Foq* Volimteers, 989. 

10. For Surri^um^. 991. 

11. Life Estates in Ilealty, 992. 

12. Life Interests in Personalty, 995. 

13. Estates in Fee or in Tall, 998. 

14. Vested, Conti yiyeyit, and Future Interests — 

See that article. 
la. Charges, 1001. 

16. Other Limitations and Intey^ests, 1006. 

17. Failure of Limitations — Resulting Trust, 

1011 . 

18. Covenants for Title, 1015, 

!D. Executed Settlements, how Enforced. 

1. In General, 1017. 

2. Voluntary Settlements, 101^. 

HI. BectifLcation, Bescission, Bevocation, 
and Discharge. 

A. Bectification by Articles and Settle- 

ments. 

1. Mlstahe. or Omission. 

a. In Articles, 1024. 
h. In Settlements, 1025. 

2. Variance hetween Articles and Settle- 

ments, 1039. 

B. ReetiHcution of Voluntary Settlements, 

1043. 

4, Evidence and Onus of Proof, 1045. 

5, On JDiwree or Elssolution of Marriage, 

1049. 

B. Kesoission by Court. 

1. Of VoUmtary Settlements, 1058. 

2. Fraud on Marital Rights, 1062. 

<3. Revocation. Parol Agreement to Settle by Will 

1, In General, 1068. where no Part Performance.] — Prior to a mar- 

2, Revocation of Voluntary Settlements. riage the intended husband and wife caused a 

a. What Amounts to— in Uenerai, 1072. settlement of the wife’s property to be prepared 
5. Retention or Cancellation of Deed by accoi-dance with a memoraiKlum in the hus- 
Settlor, 1076. ^ band's' handwriting ; but before its execution the 

e. Omission of Power of Revocation, husband verbally promisetl the wife that if she 

would forego the settlement he -would give her 
the same benefits by his will. In accordance 
with this promise, he, immediately after the mar- 
riage, executed a will to that effect prepared 
before the marriage. Upon his death, sonm 
years afterwards, that will was not forthcoming, 
but a later will was found disposing of the pro- 
perty in a diSerent manner : — Held, that there 
was no contract within the statute of frauds 
binding the husband to make a will, or any fraud 
• An or part performance to take the case out of the 
*#4© ..stathto*;.' Catin v. Cato^ 1'2 Ju|:*\N‘.s.}171 j 1 1,4; 


Invalidity of a parol agreement of the husband, 
prior to marriage, to settle^ the wifes property. 
Spicer y. Sj)ice.r, 24 Beav. 365. 

By Letters.]— Whether a letter written 

during a treaty of marriage, where there are sub- 
sequent treaties and proposals, is an agreement 
within the statute of frauds. Cotes v. Mascul, 2 
Vern. 34. 

Marriage agreement reduced into writing, but 
not signed by cither party, yet decreed to be 
performed. Ih., 200. 

A letter from a father to his daughter, by 
which he agrees to give her 3,000/. portion, and 
this not shown to the man who afterwartls 
marries her, does not take the promise out of 
the siatute of frauds. AyLiffe v. Tracy, 2 
P. Wins. 65. 


By Memorandum.]— On a marriage treaty, 

the inteiuled husband and the young lady's 
father went to a counsellor’s chambers to have, 
in consideration of the portion the father pro- 
posed to give, a settlement dmwn. IMlnutes of 
the agreement were taken down in writing by 
the counsel, and given by him to his clerk to be 
drawn up in form. The next day the father 
dies, and the day following the marriage was 
soleinniscd. This agreement, notwithstanding 
these preparations, held to be within the statute 
of frauds. Eawdes v. Amherst. P. C. 402. 

A father having agreed to settle a certain sum 
for the benolit of ’his , daughter, and the chllclren 
of her intended marriage witli Lord (L, a memo- 
randum of the terms of the settlement was by liis 
direction wnltteii by his solicitor, and approved 
of by him and Loid G-., and he gave the solicitor 
instructions to prepare such settlement, but died 
before the same was ready for execution, having 
by liis will given the daughter real estates and a 
inoiety of Ihe residue of his personal estate. 
Lonl Ct. married the daughter, and performed his 
part of the settlement in conformity to the 
written memorandum : — Held, that the memo- 
randum w'as not a complete agreement binding 
within the statute of frauds, and of an incom- 
plete agreement there cannot be part perform- 
ance. Thynne (^Ladif) v. Gl eng all {Earl'), 2 H. 
L. Cas. 13i ; 12 Jur. fc05. Affirming S. C, nom. 
Glcnqall {Earl) v. Barnard, 1 Keen, 709; 6 
L. J.', Gh. 25. 
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L. T. 171 ; 14 W. R. 2fi-. Affirmed, 36 L. J., 
Ch. 886 ; L. K. 2 H. L. 127. 

Payments of Interest in Accordance 

Terbal Promise to Settle not Part Per- 
formance.] — Gr., in anticipation of the inarriage 
of his daughter S., had conversations with her, 
in which he promised her that ho wouki after 
her marriage pay her the interest on a certain 
sum of money during her life, and he further 
said that her husband would have the principal 
lifter his death. G., as alleged, made several pay- 
ments on account of the interest due on the ; 
j>rinci|)al sum, but the pa^nnents were not regular, 
and no settlement wars ever come to during his 
life. In administering the estate of G., S. and 
li,er husband claimed to be entitled to a certain 
sum as the balance of the interest due, but, in 
consequence of dispositions in their favour made 
by the testator in his will, the principal sum was 
not claimed. The chief clerk allowed the claim. 
On motion to vary the certificate, the court held, 
'.that, even admitting the payments by G. during 
liis life to have been made in pursuance of a 
virtual agreement, they did not constitute such 
.a part performance as to take the case out of the 
.statute of frauds, and therefore the claim must 
he disallov'ed. GvlUrer, In 9*<3, Stroughill v. 
Gullwer^ 2 Jur. (N.s.) 700 : T W. E. 681. 

Part Performance Insufficient as against 

Creditors.] — In coiLsideration of B. giving security 
for an advance to A. of 1,000/. and paying oS 
mortgages for 4,000/. on A.’s estate, A. agreed to 
settle his estate on his wife (B.’s daughter) and 
children. The 1,U0()/. was obtained, but nothing 
more wms done under the agreement until A.'s 
-death, several years after : — Held, that it did not 
create any charge in favour of the children of A. 
£is against creditors. Ouhltt v. Mahn^ 2 W. K. 
^i04, 640. 

Suficient Agreements — By Letters,] — Pro- 
snising by letter to give so much as a portion, 
■sufficient to bring the agreement out of the 
statute of frauds. Searfood v. Pro. Ch. 561. 

A father on treaty of marriage of his daughter, 
^igrees by letter written to a third person, to give 
1,V)00/. portion to his daughter, and to charge it 
upon his land ; this, as it is a- writing signed by 
the party, takes it out of the statute of frauds, 
iind being to charge land, is properly suable in 
equity, Moore v. IlaH^ 1 Vein. 110, 201. 

By Letters after and Transactions before 
Carriage.] —A parent, by his agent, on the mar- 
riage of his daughter, entered into an engagement 
in writing with her intended husband, in which 
Ms name was written but not signed, : — Held, 
that a letter written by the parent after the. 
marriage, referring to the memorandum as stat- 
ing the terms of the engagement, was either a 
isufficient agreement signed by the party within 
the statute'of frauds, or a sufficient recognition 
-of the use made of his name in the memorandum. 
Me Mel v. Thovqmn, 3 Beav. 460, Affirmed on 
^ippeai, S. 0,, noni. Jltinmersley v. Me Biel 
{Bwron)^ 12 Cl. & F. 45. 

A. encouraged his son’s courtship to B.’s 
daughter. B. promised, by letter, to give her 500/. 
it A, would settle 100/. per aunimi on the son, 
which A. refused. The son and daughter mar- 
ried privately. After this letter, A. consented 
and B. refused. Gn a bill for performance of 


this agreement, objected, that these promises w'cre 
within the statute of frauds, and that the letter, 
being after the marriage, should not bind. But 
decreed contra, for the father consented to tlie 
marriage. The agreement was admitted by the 
answer, and was out of the statute, as if no letter 
had been written ; but this case did not depend 
upon parol evidence or admission, for the letter 
after marriage, considering the transaction before, 

' is sufficient. Hodymn v. Iltitehlnson, 5 V"iii. 522, 
pL 34- 

By Deposit.] — Agreements since the 

statute of frauds arc not to be part parol and 
part in writing, yet a deposit for performance of 
a wu'itten agreement, though there is no writing 
declaring the deposit to he a security, is not 
'within the statute. Ihdee v. Van Bevekem, 2 
Vern. 617. 

By Memorial of Previous Articles.]-— 

A., who under a settlement entered into upon 
the maiTiage of his father in 1783, wms entitled 
to a younger child’s portion, filed his bill in 1825 
for the purpose of raising the same, praying at 
the same time an account of all prior incum- 
brances, the inheritrix having set up certain 
prior articles executed in the year 1765 upon the 
marriage of the plaintiffs uncle (the elder brother 
of his father), and which articles had been 
registered in the year 1767 ; the jfiaintiif amended 
his bill in 1829 by bringing before the court B. 
and her husband, who were the only parties 
beneficially entitled under these articles. B. 
havinganswered the bill, a decree was pronounced 
in 1834, according to the terms of the prayer, and 
the usual reference made ; B. and her husband 
claimed before the master, in right of her charge 
under the articles of r7t)5, the principal sum so 
charged Iw those articles, and sixty-eight years’ 
interest thereon. The master having made his 
report : — Held, upon exceptions thereto, that the 
. memorial of the articles of 1765 w'as good 
secondary evidence of those articles, possession 
having been shown to have gone along with them, 
and that execution of that memorial by the 
grantee was sulficient to satisfy the statute. 
Peyton v. M^Mermott, i Dr. &: Wal. It8. 

By Memorandum and Agent’s Letter.] 

— Pending an arrangement for a marriage, the 
grandmother of the lady signed a niemoraridiim 
drawm by her agent, stating that she intended 
to leave the lady 2,000/, at her death, to be 
secured by a bond, as a provision for her on lier 
intended marriage. On the same day her agent 
by her directions wrote to the intended hus- 
band, stating that she intended giving the lady 
2,000/. at her death, and her house at Chelten- 
ham. The agent shortly after wrote to the 
grandmother, stating that the intended husband 
wished to have her bond, and also the house she 
intended giving, and that he had referred hirn 
to her solicitor. The letter was read to the 
grandmother, who gave it to the lady, saying 
that it related to her affairs. The marriage was 
solemnised, and, the grandmother died -without 
having executed either bond or conveyance : — 
Held, that there was a sufficient agreement in 
WTiting within the statute of frauds. Saiindere 
V. Crmier, 3 Dr. & War. 87 ; 5 Ir. Eq. E. 12. 

6'. C, nom. Greene v, Cramer^ 2 Con. & L. 54. 

A contract upon marriage, as well as one upon 
the sale of land, may be made out from a cor- 
respondence* Ih 
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By Memorandum after Marriage of 

prior Agreement.] — A written memorandum 
after marriage of a prior agreement is sufficient 
within the 2U Gar. 2, c. o, s. 4, MarJmorth v. 
Touuq, 4 Drew. 1; 26 L. J., Oh. 153 ; 3 Jur. 
(N.S.)‘ 34 ; 5 W. E. 156. 

An affidavit made in chancery is a sufficient 
writing within the statute. Ih. 

A piaintif; stated in his hill a verbal promise 
given by a testator, and a subsequent affidavit 
by the testator referring to the words used by 
him when he gave the promise Held, on de- 
murrer, that the promise was sufficiently stated 
in the bill, and was in compliance with the 
refjuisitions of the statute of frauds. Ib, 

The promise was one from the testator to the 
intended husband of his daughter, previous to 
her marriage, that she should share in the tes- 
tator’s property, equally with the rest of his 
children. The daughter married and died in 
the lifetime of the testator, leaving issue by the 
plaintiff two children, who survived the testator. 
Tlie testator died, leaving two daughters hizn 
surviving. He gave nothing to the wife on her 
marriage, and by his will, after giving a legacy 
to one of his two surviving daughters, he be- 
queathed the residue of his property to the other 
absolutely -Held, that the agreement might 
have been performed in two ways by the testa- 
tor. making a provision by will for his daughter, 
or by dying intestate ; and that though he was 
precluded V daughter’s death from per- 
forming it in the first way, he was not thereby 
exonerated from making a provision iin the 
way still open to him of dying intestate, 
and therefore the plaintiff was entitled to 
a third of the testator’s residuary property in 
right of his deceased wife, but that her per- 
sonal representative was a necessary party to the 
suit. J b. 

Part Performance sufficient to take Case out 
of the Statute — Money Expended on Property.] 
— A father, shortly before the marriage of his 
daughter, told her intended husband that he 
meant to give certain leasehold property to the 
couple on their marriage. After the marriage 
he gave up possession of the property to the 
husband, to whom he directed the tenants to 
pay the rents, and handed to the husband the 
title-deeds. The husband expended money upon 
the property : — Held, sufficient part performance 
to take the case out of the statute of frauds* 
Bufanm v. Plmiger^ 3 He G, M. & G, 571, 

Taking Possession.] — A father verbally 

nomised, in contemplation of the marriage of 
tis daughter, to give her a house as a wedding 
present, and immediately after the marriage he 
put the daughter and her husband into posses- 
sion. The father was then the owner of the 
house, which was leasehold, and was subject to 
a charge in favour of a building society,, payable 
by instalments. The father paid those which 
fell due during his lifetime, and at his death 
there remained a balance of llOZ., which fell 
due shortly afterwards : — Held, that the verbal 
promise to give the house having been estab- 
lished, the possession a part performance 
which took the case out of the statute of frauds, 
that the contract was to give the house free 
from incumbrances, and that the llOi?. was pay- 
^abfe'outof the father’s 
■ ;X6f ? 


Jointure Surrendered— Money Eaised— ^ 

Agreement to Se-settle.] — A., being tenant for 
life, under a settlement, with remainder to his. 
wife for her jointure, remainder to the issue 
male of the marriage, remainder over, with a, 
power to revoke all the uses, except those to his. 
wife and her issue, agrees that in consideration 
of her surrendering her jointure estate so as to. 
enable him to suffer a recovery and raise 6,OOOZ„ 
to pay his debts, he would re-settle his whole 
e.state to particular uses. The surrender wa& 
made, and the money raised, but no settlement 
made according to the agreement '.—Held, that 
this agreement, having been in part performed, 
the parties were entitled to a specific execution, 
and decreed accordingly. Herbert v. WhieJtelsea. 
(Parl), l Bro. P. C. 145, 

Marriage not Part Performance.] — Subse- 
quent marriage is not part performance of a 
parol contract in consideration of marriage. 
Acts of part performance by the party sought : 
to be chai'ged will not prevent the operation of 
the statute, Catim v. Caton^ supra, col. 7SS. 

Prior to his marriage, a husband entered into 
a parol contract to settle his intended wife’s 
property. The property was not settled after 
the marriage : — Held, that the ante-nuptial parol 
contract was inoperative, under the statute of 
frauds, that the marriage was not a part per- 
formance, that the post-nuptial settlement was 
voluntary, and, the husband being greatly in- 
debted at the time, that the settlement was void 
as against the husband’s creditors. Warden v. 
Jones, 23 Beav. 487 ; 2 He G. &: J. 76 ; 25 L. J., 
Ch. 427 ; 3 Jur. (N.S.) 459 ; 5 W. R. 446. 

The execution of a post-nuptial settlement id 
pursuance of a parol ante-nuptial agreement is 
not a part performance which avoids the statute. : 
Serable, there can be no such part performance 
in the case of a parol agreement for a marriage 
settlement unless some part of the agreement is 
to be performed by a third party. Ih. ^ 

By a parol ante-nuptial agi cement, it was 
agreed that the husband should take a certain 
portion of the wife’s property, and that the 
residue should be settled for her separate u.se. 
This agreement was carried out so far as related 
to the husband, but no settlement was made on 
the wife. The wife, subsequently to her mar- 
riage, tiled her bill by her next friend, stating: 
these facts, and praying that her interests iui 
certain property consisting of real estate coming- 
to her might be declared accordingly. The hu.s- 
band, by his answer, admitted the statements in 
the bill. A deed was then prepared, purporting 
to be a settlement on the wife, in pursuance of 
the agreement, and giving her a power to dis- 
pose of her property by will. This deed, though 
signed by the wife, was not acknowledged by 
he]\ She made a will disposing of her property 
in favour of her husband ami other parties, and 
died. The husband then filed a supplemental 
bill, praying, as against the heir of the wife, that 
the parol agreement might be carried into effect, 
that the want of an acknowledgment might, if 
necessary, be supplied, and that the will of the 
wife might be established as a valid execution of 
the power given to her by the deed : — Held, than 
the contract so entered into before marriage, 
there being nothing but marjfiage following, 
could not be carried into effect under the statute 
of frauds ; and that the court would not supply ii 
the -want of the acknowledgment, as tending to 
destroy the protection which the law throws 
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around married women, Lnau'-nce v, Tierney, 

1 3Iac. & a. 551 ; 2 Hall & Tw. 115 ; 14 Jiir. 182. 

Promise not a Contract in Consideration of 
Marriage.] — M. had given a bond and warrant 
of attorney to secure the repayment of a sum of 
money. Judgment had been entered uj). but not 
executed ; the bond and warrant of attorney 
caine into the ]K:)ssession of L., as personal repre- 
sentatiYC of the original obligee. She was on 
terms of affectionate friendship with M., and 
often said that he had been unfairly treated, in 
being made to enter into these secui'ities. L. had 
ill early life received from the father of M. a 
■conveyance of some property in India ; the deed 
of conveyance was expressed to be for a money 
consideration of 10,000 rupees. In truth, the 
money consideration was, if any, a debt of 1,200 
rujjees ; the rest was a purely voluntary gift, 
and no money whatever passed when the con- 
veyance was executed. M. was about to marry, 
••and when his marriage was in contemi'dation, 
■discussions arose about the bond and warrant of 
attorney. M.'s father told L. that he was 
advised, if she did not abandon the claim on the 
bond and warrant of attorney against his son, to i 
execute a deed, which would put an end to the 
conveyance of this Indian property as a volun- 
tary conveyance made witliout consideration. 
In his depositions he said that L. promised not 
to enforce the bond and warrant of attorney, if 
lie would abstain from interfering with the 
conveyance. Other evidence was given of 
■directions by her, that she had abandoned the 
claim, and of a promise, often repeated, that she 
would never trouble M. about it : — Held, tliat 
this promise, if it constituted a contract, was not 
a contract made in consideration of marriage, so 
as to bring it within the statute of frauds. 
Jovde.ii v. Money, 5 H. L. Cas. 1S5 ; 23 L. J., 
Ch. 865. Affirming 2 He O. M. & G. 818 ; 21 
L. J., Oh. 893. 

Bond by Husband— Kon-exeeution by Wife— 
'Marriage inconsequence of Instrument.] — Bond 
by husband on marriage, reciting agreement to 
■settle wife’s estate on the issue, &c. ; the wife not 
an executing party. After the marriage, a real 
estate of the wife came into possession. The 
husband dies ; the wife marries B. and dies. 
Bill by a younger child against B., and the heir 
of his 'mother ; it seems that the statute of frauds 
could not have been taken advantage of on 
account of the -wife not having been an executing 
party, since the marriage took place in conse- 
quence of the instrument executed by the 
husband. Here, however, the wife had proved, 
and acted under her first husband’s will, which 
recited the bond, from whence it was held, she 
had bound herself at all events. Archer v. Po;pe, 

2 Ves. 623. 

3. RBPEESEI7TATIONS AKD PEOMISES BEFOEE 
Maeriage. 

Promise by Father — ^Betters — Parol Evidence 
to Explain.] — Upon the treaty for a marriage, 
the father of the lady wrote to the husband, “ I 
still adhere to my last proposition, viz. to allow 
Elizabeth lOOi a year, , . . and at my decease 
ahe shall be entitled to her share of "whatever 
property I may die possessed of ” : — Held, first, 
that this was a contract binding on the father. 
JLamr v. Melder, 32 Beav. I ; 1 IST. E. 188 ,* 32 

K J., Oh. 365 ; 9 Jnr. (ISF.S.) 190 j T L* T. 602 ; 

""""" ■ 
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Held, secondly, that it was not so vague as ro 
prevent its being enforced. Ib, 

Pleld, thirdly, that it did not inchu le freeiiold 
property. Ib. 

Held, fourthly, that the daughter was entitled 
to an equal share with the other chihiren of the 
personal estateof which the test/ilordied 
after deducting the widow’s one-third share and 
the debts and expenses. Ih. 

Held, fifthly, that parol evidence \vas inad- 
missible to show wdiat ’i.vas intended by the words 
‘‘ her share.” Ih. 

Field, sixthly, that the suit ought not to be liy 
the daughter alone, but that her husband ought 
to be a co-plaintiff. Ib. 

Enforced after Heath of Daughter.] — xV. 

1)3^ letter saj^s he will give l,5O0/. with his 
daughter ; the daughter marries and A. is pri'vy 
to it, and seems to apiprove of it. The daughter 
dies and the husband takes administration. The 
father decreed to pay the 1,500^. portion. 
]Vun7^ford v. Fotlierley, 2 Yern. 322. 

Enforced after Death of Father.] — A 

father, before the marriage of his son, stated in a 
letter to the father of the intended wife, “ I will 
give G. one-third of nw business, which will at 
present be sufficient to support them respjectably 
and something to spare ; and at my death ho 
will have half the business and a. child’s share of 
what property I may be worth.” The fatlier, in 
his lifetime, in consideration of love and afiection, 
assigned a mortgage to the son, to take eifect at 
the father’s death, with a power of revocation 
reserved thereby to the father, which he did not 
exercise. He also advanced other propert}^ to 
others of his children at different periods during 
his life. B.y his will he left to his son 0. “ one 
shilling in full of all claims in reference to my 
property, having already given to him wiiat 1 
consider fair and reasonable ” ; he directed his 
debts to be paid, and divided his property among 
his widow and other children : — Held, that by 
the letter the father contracted a debt payable 
out of the assets wiiich he left at his death, but 
that the son was bound to bring into account 
and give credit for the value of the mortgage 
wffiich the son insisted on retaining. Held, also, 
that the other children were not bt^iind to bring 
into account the advancements made to them. 
Keays v. Gilmoi'e, Ir. E. 8 Eq. 290 ; 22 W. E. 4:6o» 

Parol— Partially Performed — Enforced 

after Death of Father.] — A. verbally promised 
to give his daughter 200Z., on her marriage with 
B,, if B.’s father would give the like amount. 
B. told A. that his father would do so. A. then 
paid the 2001., after which the marriage w^as 
solemnised. B.’s father paid SOZ.of his 200Z,, and 
died, leaving B. his executor. B. claimed a right 
to retain 150^. out of his father’s assets. The 
judge of the county court decided in Ms favour ; 
and an appeal from that decision was dismissed 
with costs. WilUaTfis v. Williams, 37 L. J., Ch, 
854; I3L.T.783, 

Promise by Widower — betters — Enforced 
after Second Marriage and Death of Father.] — 
Letters written by a wndower previously to the 
marriage of his only daughter stated that he 
would settle all his property after his death on 
her and her children. The father married again, 
and by his will left certain benefits to' his 
Widow Held, that the daughter was entitled 
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agreed tbat he would settle his wife’s revei-sionary 
share of the real estate upon the nsnal trusts for 
the husband and wife, and their children. The 

wife’s father having survived her mother, released 

the power and granted the estate after his death, 
giving his daughter a share. The wnfe pre- 
deceased the husband, and left two children. The 

property"’ being still reversionary, an action was 

brought by the husband and one of the children 
against the other chM; the wlfh’s halr^atda^ for 
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to have tbo whole other father’s property settled. 

Corn-Sale 't. Eadnmd, 42 L. 3., 

1.5 Eq. 121 ; 27 L. T. 616 ; 21 W. E. 216., 

Promise of Ananity— Construction— For Joint 
Lives of Patier and Laughter.]— Annuity pven 
by father on daughter’s marriage, by a letter^to 
the intended husband in these words, viz. I 
promise to you. until it is convenient to me to 
do something better for you, to ^ 

dauD-hter 100/. a year, which you can hare as 
vo^may require’’ :-Held, to be an annuity 
Lring tL joint lives of the father and daughter; 

and though incapable of valuation, and thoi gh 
no other evideuce of the genuineness of the lettei , 
held to be provable (Sir J. Cross, dissent. ujiGn 
the ground that the facts required fnrthei in- 
vestigation. AnnaitAale, Jiie parte, Curtts, hi i e, 

4 Deac. & 0, 511. 

Eeuresentation by Ilother-Witaessiug Deed.] 
—The mother, who was the absolute o\\nei 
of a term, is present at a treaty foi son s 
marriage, and hears her son declare that the 
term was to come to him at his mother s death 
and is a witness to the deed, whereby the 
reversion of the term is sett ed on the issue of 
this marriage after the mothers death. The 
mother is coinpellahle in equity to make gooc 
this settlement, and to settle *he reversion of the 
term accordingly .after her death. Hunsdin^. 
CkeyTiey^ ^ Vern. 150. 

Agreement by Second Husband in Eavow of 
Pirst Husband’s Daughter.]— A second husband 
having, by letters in his lifetime, declared he 
was willin^g the daughter of bis wife by her first 
husband should have the mother s whole fortune , 
as be is dead, these lettem are to be taken as an 
appropriation of the fortune for the benefit of 
the infant. Gnmcaor v. Lane^ 2 Atk. ibi. 
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Promise by Intended Husband—Suhsequent 
Marriage without Settlement.] — In a letter 
containing proposals of marriage with a young 
lady addressed to her mother, the \vriter said . 
‘‘ If your daughter has, or may have, money, in^y 
wish and intention would be, that it should I e 
so settled for her sole and entire use. The 
marriage took place shortly afterwards without 
the mother’s knowledge, and without a settle- 
ment Held, that the husband was bound, on 
the faith of the promise, to make a settlement ot 
the whole of the wife's property, present and 
future, to her ^^par^ite "ise . 

L. J., Ch. 52 ; 8 Jur. (KS.) 107o ; 7 L. 1. Ibb, 

Agreement to Settle Wife’s Seal Estate.] 

— ^By an ante-nuptial agreement, signed by the 
inteudod husband and wife and the parents of 
the wife, the parents agreed to appoint a stoe of 
real estate (which was subject to their life 
interest and to the appointment of them and the 


assented to her father’s stipulation, and also hei' 
heir-at-l.aw, and spec! fie perfnmiaiico decree. i 
accordingly. Zee v. p J-, Ch- ol ; 4- 

Ch. D. 175 ; 36 L. T. 138 ; 25 W. K. 22o. 

Wife’ s Property— Conveyance to Husband 

before Marriage,]— If there is an agTeemenfc 
before marriacre, that a settlement shall be made 
of the wife’s estate, reserving to her a power of 
disposing of it, which agreement is signecl ]>y the 
intended husband and wife, but not 
before the marriage the wife disposes ot it to the 
husband, who survives her, and devises the 
estate by will, the title of his devisee is rach a. 
doubtful equity, as cannot be set up in an 
eieciraent against the title of the wife s heir-at- 
law. JDoe d".' Ilodsden v. Stable, 2 1 erm Eep. Obi ; 

1 E. E. 595. 

Assignment by Letter to Trustee 

Settlement on Children of Pormer Marriage.]— 

K who in 1850 made a settlement for the benefit 
of ’himself, wife, and children of the marriage 
beino; a widower in H63 with four children arid 
about to contrnct a second marriage, wrote ta 
one of the two trustees of the settlement a letter 
in which he said he was desirous of making a. 
.settlement upon his four children of sis policies 
of assurance on his own life, the particulars ot 
which he cave. Three of the policies were 
handed to the trustee, but the other three wore 
deposited with the office as a collateral security^ 
and were to he subject thereto; hut he undei- 
took to pay off the amount claimed, so as to leave 
the policies free for the children. The truste and 
nrovisions of the settlement wore to be similar 
to those of the settlement of 1850, and he under- 
took to execute to the trustee written to and 
another trustee to be named an assignment ot the 
six policies, to contain covenants to keep up the 
policies, and to pay the mortgage debt, and im i 
the settlement shoiild he executed he was to be 
bound by the agreement, in the same manner as 
if the settlement were actually executed. -In a 
letter written to the same trustee two days later 
inclosing the former letter, K. said, The in- 
closed is the formal letter of assignment previous 
to a deed, and as binding.” Iso notice of the , 
letters was ever given to the offices, no formal 
settlement of the policies was ever executed, and 
no notice was ever given to the other trustee or 
the settlement. The trustee written to died in 
1871 ; and the settlement of 1850, the 
letters, and the three policies were returned t(> 
K. who by his will in 1876 gave thc^ residue or 
his property to trustees for the benefit of all ms 
eleven cliiidren : — Held, that wdiat was done bj 
K was sufficient to make a complete assignment ^ 
of* the six policies for the benefit of hw tour: :: 
children, Kiny, In rc, Sewell v. lUg, 49 L. J., ^ 
Ch. 73 ; 14 Ch. H. 179 ; 28 Vv. E. 344. 

Husband Binding Himself not to Eeceivc. 
Wife’s Property.] — A document, in ■which a 
man, in consideration of his intended mairiage, 
covenanted and agreed with his intended vnfe 
that in the event of her becpining his lawfiii 
wife', he bound himself “from haying any legal 
or lawful claim upon the plate, linen, furiiiturey 
' or household effects, or -with receiving or dis- 
bursing the rents of her tenements and cottages,, 

' or giving orders ’for the repair of the same, nor 
yet with any property whatsoever she is in 
possession of at the time of her marriage to him, 
was held to be a settlement of all the wife s pro- 
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pertv, real aiicl persona], belonging to her at the 
time of her niari'iage, to her separate use. Bye v. 
Bye, 47 J. P. 520. 

Deed operating as — Covenant to stand Seised.] 
— A. D. L. being seised of a part of certain lands, 
andA.L. her daughter seised of another part, 
they executed a deed settlement previously to 
the marriage of the daughter with P. B., by. 
which, after reciting tlie seisin of A. D. L., and 
A. L., and the intended marriage between E. 1). 
and A. Ij., they, A. D. L. and A. L., and each 
of them, did grant, bargain, sell, alien, enfeoff, 
and contii-rn unto L. L. and D. 13., their heirs 
and assigns, the premises in question, to hold 
unto th(un, L. L. and I). D., their heirs and 
assigns, to the use of E. I), and his assigns, 
for life ; with divers remainders over. The 
indenture was duly executed by A. 13. Tj. and 
A. L. and E. D., and the marriage took effect 
soon after the execution of the deed, and E. D. 
had possession of the premises up to the time of 
the trial in July, 1836. The deed had indorsed 
upon it a memorandum of livery of seisin, but 
no names were subscribed to it, nor was any 
direct evidence given of livery of seisin having 
been made, nor was it shown that L. L. and 13. 13. 
(the trustees) were in any way related to the 
settlors. A. D. L. died in 1831, and A. L. in 
1835 -Hold, that this deed operated as a cove- 
nant to stand seised, and that a good use passed 
to K. D., the husband. Boa d. Lctols v. Bavm, 
2 M. & W. 503 ; M. & H. 98 ; 6 L. J., Ex. 176. 

On articles under seal, after a recital of an in- 
tended marriage between B. and C., A. (the 
father of B.), for the support and settlement in 
the world of the young couple, freely and clearly 
giveth and settleth upon B. his lands from 
Michaelmas next for life, remainder to the first 
son of the marriage, “ and so on successively,” 
with remainders over : this is a covenant to 
stand seised, and not an executory contract. 
Boe d. Jo7ie6‘ v. Williams, 2 N. & M. 632 ; 5 B. &; 
Ad. 783. 

Wife’s Lien on Unsettled Property.] — Imme- 
diately before a marriage the intended husband 
signed a memorandum agreeing that certain bonds 
(in the memorandum called “ stocks”), whichwere 
part of the wife’s property, should be transferred to 
her and her son by a former marriage in trast for 
her, “ neither party having power to dispose of 
the stocks without consent of both parties to such 
disposal.” After the marriage the husband ob- 
tained possession of part of these bonds without 
the consent of the son, and disposed of them : — 
Held, that the husband w’as liable to make good 
the amount of the bonds so disposed of by him, 
and that the wife and her trustee were entitled 
to a lien for the amount upon ail her other pro- 
perty which remained in specie, and that the 
amount must be settled, JIadie v. Madie, 2 
Oh. D, 304 ; 34 L. T. 747 ; 24 W, E. 564— 
,0. A. 

Bond hy Bather of intended Wife.] — A bond 
given by a father on the marriage of his 
daughter was conditioned for payment of in- 
terest of a certain sum to the husband or his 
executors, during the obligor’s life ; and also for 
payment of the principal to the husband or his 
executors, within a limited time after the 
obligor’s death, if any of the issue of the mar- 
riage should be living at that time ; there wei-e 
children ,„of the marriage who all died before the 


obligor, leaving grandchildren ; the graudchildreD 
were deemed to be issue of the marriage within 
the condition, and consequently the husbtnid’s. 
executors were entitled to recover on the bond.. 
Haydoti v. WiUhereB^ Term Eep. 372. 

Bond hy intended Wife given to Son of 
intended Husband.]— *A woman, on her marriage 
with a copyholder of a manor, where the widi )ws. 
of husbands dying seised were entitled to their 
free-bench, gave a bond that the son of her in- 
tended husband, by a former wife, slioald have 
possession of part of the copyhold estate after 
the death of the husband on condition of his; 
repairing the part of the house reserved for her : 
— Held, to be a valid bond. Ilex v. Loinn^ 2; 
Term Eep. 580. 

Bond Unexecuted — letter after Marriage — 
ITo Agreement.] — Construction of a letter as> 
not amounting to an absolute agreement to give 
a marriage portion. Randall v. Morgan, 12 
Ves. 67 ; 8 E. E. 289. 

A letter subsequent to the marriage, authorising 
the husband to draw for interest due on a bond 
wfich was never executed, cannot prevail as* 
evidence of a promise, which, if subsequent to 
the marriage, is void as nudum pactum. Ih. 

Representation by Wife’s Brother — Bind- 
ing.] — On a treaty of marriage the husband 
applied to the wife’s brother, to know her for- 
tune, and how it was secured. The brother 
represented it fairly, as he then conceived ity 
and as being charged on a real estate under 
the father’s will ; and added, that the husband 
need not examine the will, nor the father’s* 
family deeds, for the fact was as he represented.. 
A recital to the same effect was also made in the 
settlement, to which the brother was a party. 
It afterwards turned out that the father had no 
power to charge the estate by his will ; but this 
fact was unknown to all the family at the time 
of the marriage : — Held, that the representations 
of the brother would not bind him to make it 
good. Men'ewether y. Shaw, 2 Cox, 124. 

Letter by Husband’s Father to Wife’s Mother 
—Ho Agreement,]— A., on the marriage of his 
son B., wrote a letter to his intended wife’s 
mother, stating his intention to leave him certain 
property, and promising him an annuity in the- 
meantime. On the marriage of E., another son,, 
A., agreed to settle the lands of S., and to secure 
him 400^. a year if the lands should not produce 
so much, which agreement w.as afterwards carried 
out by a deed by which it was declared that the 
deficiency should be made up out of A.’s other 
property : — -Held, first, that the letter was a mere- 
expression of intention and not an agreement ; 
second, that E. was entitled to have the deficiency 
(which arose) made up out of A.’s other freehold! 
property ; and third, that property devised by 
A. to B. was not exempt from contribution,. 
Quinlan v. Quinlan, Hay & J. 785. 

Represeutatiou not amounting to Warranty 
— Common Mistake.] — Bill by husband to have 
wife’s portion, part of which was invested in. 
stock, made up of money, on ground either of 
express contract or representation upon which, 
the marriage took place, dismissed ; the descrip- 
tion by articles, though generally the sum of 
4,000/.” referring to that sum in settlement, and. 
the representation under circumstances not 








was named as one of the trustees. H. E. after- 
wards devised his property together pewons 
Held affirmin'? the decision of the court betoWj 
that H M. could not maintain a suit to compel 
i^trustees under the will of H. B. to convey 
the Tipperary estate to him, for that H. E. s 
letters did not amount taa contract to settle it 

on him. Mawisell v. White, A H. L. Gas. 108.1 ; 
1 Jo. & Lat. 539 ; Ir. E. 7 Eq. 41.S. 

Eepresentation hy Wife’s Bather in letter to 
Third Party— Uo definite Sum named— Wile s 
Bill dismissed without Costs.] F. 0., while in 
India, made his will, leaving his daughter, who 
was horn there, a lac of rupees. Upoii the com- 
pletion of her education, P. G., who had returned 
to England, sent her back to Indm, and on that 
occasion he wrote to a particular triend, o 
whose guardianship and charge ho contiaeu iiei, 
*’ In regard to her settlement in life I snail ho 
naturally anxious.” “ You may assure the 
vouns: gentleman she may choose, that, ou nis 
^•fage with her, he shall have 2 OOOZ sterling ; 
nor will that be all. She is and shall be noticed 
in my will, hut to what further amount I 
cannot say/ owing to the present reduced and 
reducing state of interest, which puts it out of 
my power to determine at present what I. may 
have to dispose of.” H. M. having made pp- 
posals of marriage, was informed of the letter 
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Promise hy Wife’s Uncle in Letter disap- 
proving the Marriage.]-— A., by letter under ms 

hand, promises 1,000^. with his niece, but 
letter dissuaded her from marrying the ptaintitt ; 
and though he was afterwards present at the 
marriage, and gave her in marriage, j^et the court 
would not decree the payment of the 1,000?., hut 
left the plaintiff to his action at law. jJonyias 
V. Viw-G)it, 2 Vern. 202 ; sed quisre. And see 
Ih.TX, 

Kepresentation by Eecital in Settlement 
.Deficiency— Husband not Bound.]— By aimar- 
a'iage settlement, it was recited that the husband 
was absolutely entitled to 7,000?., part of the 
personal estate of a deceased person th^ bemg 
administered in the court of chancery. The bus- 
band settled 5, OOOZ., part of the y® 

assets proved insufficient to pay the o,000 /> . _ 
Held, that this was not a representation winch 
tiie husband was bound to make good, and that 
the deficiency did not constitute a debt payable 
out of his assets. Emm v. Wyatt^ 31 Beav. 217 , 
Jur. (N.s.) 499; 7 L. T. 86; 10 W. E. 
613. 

Eepresentation by Uncle in Letter Eefus- 
ing to Settle— Property not Bound.]— On a 
treaty respecting the marriage of H. M., 
who was believed to have considerable expec- 
tations from his uncle, H. JE., the guardians 
of the lady desired a settlement ; and H. M, 
.addressed a letter to H. E., who answered, 

I have made my will, and left you my property 
in the county of T., which is very considerable.” 
The guardians still refused their consent, “ until 
a suitable settlement shall be made by Mr. H. E. 
•of real estate upon the marriage, in the usual 
course of settlement, and until the sum of 
10,000?. shall bo secured to the trustees of the 
estate” of the father of the lady, from whom 
H. M. had some time before borrowed that 
money, in order to become a partner in a bank. 


he "ave all his real and personal property for the. 
benefit of his wfife and his two sons by hei , and, 
in case of their dying without issue, be^gvave the ; 
whole to the issue of his daughter. diedun 

1831, wdthout having made any provision tor his 
daughter, leaving the will made by biin in .India 
in the state it was when he executed it ; and , 
upon a bill filed by his daughter, insisting tliat 
the testator had contracted to settle a lac or 
rupees upon her, and that the contract was 
contained in the letter written by him Held, 
that in construing contracts, the court must 
ascertain the real meaning of the^ words u&td ; 
that when no definite or specific sum was 
mentioned or referred to, the court cannot 
enforce any contract ; that the testator had not 
afforded means of reference to any other docu- 
ment ; that, except from the answer of H. M., 
there was no evidence that he married on the 
faith and belief that a lac of rupees would be 
settled ; and that it was not evidence to be acted 
upon in favour of the plaintiff against the estate 
of the testator, as previous to marriage it had 
been pointed out to H. M. that the letter did not 
state any precise sum ; and that the testator had 
left himself unfettered by any contract ; and 
the bill was dismissed, but without costs. MooT'- 
house Y. Col'vln, 15 Beav. 341. Affirmed 21 L. J., 
Ch. 782. 

Eepresentation by Wife’s Patber — Conditional 
Contract— Condition Unperformed by Husband.] 
— A., upon, the engagement of his daughter, to T., 
wrote a letter to T. saying that the settlement 
proposed by him was satisfactory, and that he, 
A., had made his will, dividing his property 
... equally among, Ms daughters. The 
that he' knew took place, T. believing, as he aUeg^, tlmt the 


801 


802 


SETTLEMENT- 

property on ins wife. T. made no settlement, 
and his wife tiled in A.’s life, leavin;U- children. 
A. died, having made another will, whereby he 
left all his property to H., another dangliter. 
Upon a claim l>y T. and his children to a third 
share of A.'s estate : —Held, that the letter con- 
stituted only a conditional contract, and. that T. 
not having performed his part of tlie contract, it 
was not binding, and that in any event the 
letter was too vague to be enforced as a coti tract, 
and the claim was disallowed. Alien. In re, 
IlincU V. Allen. 49 L. J., Ch. 55b : 2S \V. Ih 
538. 

Letter hy Infant Hushand to Wife’s Trustee— 
Ho Agreement.] — An Infant wrote to the trustee 
of the property of his intended wife, who was an 
adult, begging him “as speedi.ly as possible to 
arrange matters concerning her little propeiijE’* 
and adding. “I especially wish it entirely settled 
on herself, lest her friends might think 1 iiad 
pecuniary reasons for marrying her." On the 
day on which that letter was written, the parties 
intermarried ; but no fuitiior settlement was 
executed. The wife, however, afterwards ex- 
pressed to the trustee a wish to have her property 
settled upon herself : — Held, that the letter was 
neither a settlement, nor an agreement for a settle- 
ment, binding on either the husband or the wife, 
an<I that the subsequent expression of her wishes 
on the subject amounted to nothing, as she was 
then a married woman. Beaumont v. Carter. 
Cwrter v, Beaumont.^ 32 Bear. 586 ; 8 L. T. 6S5. 

Tarol Promise by Husband's Pather — Marri- 
age not Belying thereon— Ho Consideration.] — 
A parol promise by a father, prior to the raan’i- 
age of his son, to make a future provision for 
him, his wife and children, cannot be enforced, 
if the marriage did not take place by reason of 
any reliance on such promise, or if it was not 
acted on as a reason and consideration for the 
marriage, QoWnciitt v. Townsend.^ 28 Beav. 445. 

Covenant to Devise an equal Share to Daughter 
not binding on Property given to other Children 
during Lifetime.] — A father, upon the marriage 
of his daughte.r, covenanted with the husband, i 
his executors, <k;c., by deed or will to give, leave 
and bequeath unto his (the covenantor's) 
daughter, an equal share with his other children, 
of all the real and personal estate of which he 
should die seised or possessed. The daughter 
died in the lifetime of the father, and the father 
having made some disposition of property in 
favour of a S(m in his lifetime, by his will devised 
and bequeathed his real and personal estate for 
the benefit of his widow and surviving daughters : 
— Held, that the husband and covenantee had 
not, under the circumstances, any good cause of 
action against the exeoutor of the father ; and 
that if the father had died possessed of no per- 
sonal estate, the husband could not have re- 
covered any substantial damages in such action. 
Jones v. lioiv. 7 Hare, 267 ; 19 L. J., Ch, 324 ; 
14- Jur. 145. '8, C. and B. P,, 9 0. B, 1. 

Parol Promise to give an equal Share by Will 
to Daughter — Overridden by subsequent Settle- 
ment before Marriage.] — In the course of a con- 
versation between L. and H., with respect to the 
provision to be made oi.i the marriage of L. with 
the daughter of H., a statement was made by H. 
-which was thus referred to in a letter written by 

VOL. zri. 


■Inform al Con tracts . 

L. to H. slmrcly afterwards : “You were pleased 
tu say, rhar with julation to your piT>|>erty. it 
would be e'quallj divided between your children 
who survived you."’ H,, in repljq stated, “All 
we possess will be dividetl at our decease eiiually 
among our child reii,'’ Bubsequent corres|;(.md- 
ence teok place between L. and H. upon the 
subject, to the same eifect, but in a settlement 
executed prior to the marriage there was no ex- 
piu^sioii of any such intention ; — Hebb that all 
that was intendetl to be blinding on the father 
was embodied in the settlement. Lowleu v. 
Heath. 1 De U. F. ^ J. 489 ; 29 L. J., Cli. 313 ; 
6 Jur. (N.s.) 436. Affirming 27 Beav. 523 : 8 
W. li. 314. 

If a fatlier, in contemplation of the marriage 
of his daughter, corresponds with his intended 
son-in-latv, ami makes promises which are per- 
sonal to his daughter, they will not enure for the 
benefit of her husband or child. I/j. 

Promise by Letter superseded by subse- 
quent Settlement.] — The far her of a lady wrote 
to her intended husband that he anti his wife 
had determined to settle on their daughter 2,00IJL, 
and that in addition she would have 2,u0(,)b on 
her mother's death, and at least as much on her 
father's death. Eleven months afterwards the 
marriage took place ; and on that occasion a 
formal agreement for a settlement of 2,000b was 
executed, the letter not being in any way re- 
ferred to. The mother died sixteen years and the 
father died twenty -five years after the marriage. 
The husband then claimed from the father’s 
estate 4,000b under the })romises contained in 
the letter : — Held, that the letter had, under the 
circumstances, been superseded by the agree- 
ment for a settlement, and claim disallowed. 

' Badeoelc. In re, Klwjdoii v. Tagert, 17 Ch. D, 
361 ; 43 L. T. 688 ; 29 W. R. 278. 

Upon negotiations taking place previously to a 
marriage, the father of the lady wrote to the 
gentleman's father in these words : “ When my 
eldest daughter married, I gave her 1,000b settled 
on herself,' with a promise of sharing with my 
other daughters what I nia}" be able hereafter to 
leave them ; and this 1 can do for A." (the in- 
tended bride). A settlement was prepared in 
the Bcotcli form, and executed, w-hej'eby the 
father assigned l,()00b to trustees for his 
daughter, and also all other means and estate 
wduitsoever to which she would be entitled to 
succeed on his death. The father afterwards 
traiisferre<l 3.333b to the trustees of his daugiirer 

A. ’s settlement, and he made his will, whereby 
he gave more property to his other daughters 
than to A. Upon a bill by the daughter and lier 
husband claiming to bo entitled to an equal share 
with the other children : — Held, that the settle- 
ment was a final instrument, and the estate of 
the father coulti not be bound by his letter, and 
the daughter lia.d no right to come upon his 
asset .s for an eqauil share with his other children. 
Sands V. Sodon, 31 L. J., Oh. S70 ; 10 W. R. 765, 

Agreement by Wife’s Father enclosed in 
Letter to Third Party as to other Property- 
Letter not Binding in Addition.] — A., hearing 
that a marriage, to which he had not given his 
assent, had been fixed becweeii his tlaughter and 

B. , signed and sealed a document, by which lie 
agreed to settle, assign, and make over to his 
daughter, on the occasion of her marriage with 
B., a house free of all rent for his own term 
thereof, to the purpose that it should, be settled 

26 





SETTLEMENT— In/oDnaZ Contracts. 

and to execute executed, there was no 

of the 10,000^.; and it was not left by J. I. 1. in ms 
> or deem will :— Hold, that this estate was diable do the 
'“--y out“‘th7assiiimi'ent of the Pf 

to his daughter, as a mamage porto. ^ ‘ j2 ci.'& F. 45. Affirming 

That document was enclosed m a letter to D., 
in which A. expressed his ultimate intentions as 3 Beav. ihJ. 

to tliG renTeiindsi' tliis propGTty to bo, tlLit . * . t 

after the death of himself and his wife, part of Promise hy Letter — Marriage ^following m- 
it should so to his sons, and another part should mediately— Settlement decreed, j -- Settiement 
he divided, share and share alike, among his (-i^crecd according to a letter previously to the 
three daiurhtcrs. The letter reached B on the n^arriage, though no express assignnient the 
morning of the marriage, which had been i^^aiTiagc having taken place immediatel} . a 
previously fixed, and which took place. !>., ^pstiiict positive dissent would he ncceshaij to 
being separated from his wife, filed a petition, _ni prevent the effect of the letter, and that could 
the name of himself and his wife, for a specific evidenced only by an actual settlement befoic 
performance of the agreement : — Held, that the j^iarriage. Ludera v. Andotj, 4 \ es. .>01 ; 4 h. fb. 


on herself and her issue by B. 
any further instrument or conveyance 
same which counsel should advise 
necessary to^ carry 
yiremises 


hot Power of Appointment hy Father — Promise 
^ of ^ot to Exercise — Settlement of Share as in 
"ion default— Subsequent Exercise— Father’s Estate 
the Liable.1— Previously to a marriage, the solicitor 
the to the father of the intended wife in a letter 
and stated that the father did not propose to exer- 
the cise a certain power of appointment ; and tiie 

fund to which the wife would become entitiecl 

in default of appointment was comprised in the 
er’s settlement made on the marriage. The father 

g afterwards exercised his power in favour of his 

,.ide other children Held, under the circumstances, 
the that the child of the marriage was entitled to 
LI in have brought into the settlement, out of the 
the father’s estate, a sum equal to that which 
lose would have come under the settlement in cle- 
■ in fault of appointment. Walford v. 
rjnt Jur. CN-S.) 473; 12 L. T. 437; 13 W. 11. ,61- 
liter 0. A, 
t !1 jlO 

in a Marriage without Cousent of Wife’s Father, 
sals but upon Faith of Bepresentatious made by 
dy’s him.]— The plaintifi: in the suit having been 
ated advised that his daughter, then an infant, was 
s to entitled in fee to two-fourth parts of certain 
11 to freehold estates, then vested in trustees, 
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uext fricn<l of his daughter in the suit, obtained 
a:n order c»f the court approving of a deed of 
partition. coiitainiTig a conveyance by the 
trustees of two-fourths of the estates in question 
to the daughter in fee, and declaring that the 
father, his executors, &;c., should have the use of 
the .same for ten years, if the daughter should so 
long live, and. remain an infant and unmarried ; 
and from and after the happening of either of 
those events, to the daughter in fee ; and pro- 
viding that the rents received by the father 
.should be applied at the discretion of the father, 
towfird the maintenance of the daughter. This 
the father accordingly did until tiie daughter 
attained her majority in 184-3 ; after which, 
until her marriage in 1847, witlioiit her father's 
consent, lie duly accounted to her for the rents. 
After the marriage the daughter and her husband 
brought ejectment against the father, who there- 
upon claimed to be entitled as tenant by the 
curtesy to the rents of the estates in question, ; 
on the ground that his title was not concluded 
by the suit commenced in 1820, to which he 
was not a party, but which he alleged had been 
instituted and condiicted by him as next friend 
of his daughter, in ignorance of his own right to 
curtesy : — Held, that the proceedings ami con- 
duct of the plaintiff from the commencement of 
the suit of 1826, were tantamount to a waiver, as 
against his daughter and her husband, of his 
right to curtesy out of the estates in question ; 
and moreover that the representations shown in 
evidence do have been made by him to his 
daughter were such as that the marriage must | 
be considered as having been contracted by her ‘ 
upon the faith of the correctness of those represen- 
tations, and the plaintiff considered as liable to 
have that faith treated as the legitimate conse- 
quence of such representations. Shme v. God- 
frey, 0 Be a. M. & G. 76 : 2 Eq. R. 886 ; 23 
*L. j., Oh. 769 ; 18 Jur. 524. 

Instructions by Father for Covenant in Settle- 
ment — Covenant Omitted — Father’s Estate 
hound.] — H., during the negotiation which 
preceded the marriage of his daughter T. with 
the plaintiff, stated to the latter that she would 
have '' 10,000/. at the very least” after his own 
and his wife’s death, and himself drew up a 
document as instructions for the marriage settle- 
ment, expressing his desire that a covenant upon 
his own part should be therein contained to the 
effect that his daughter should, upon his own 
and his wife’s death” have a property of not less 
than that amount. A. settlement, to which H. 
wTis a party, was accordingly prepared and 
executed, reciting that T. would, upon the death 
of both her parents, be entitled to 10,000/. and 
upwards ; but no covenant was contained therein 
upon the part of H. : — Held, after the death of 
H. and Ms wife, that, upon the above representa- 
tion, the same having been clearly and distinctly 
made, the estate of H, was bound to make good 
the fortune of T. to the amount of 10,000/. Bold 
V. JIutchiMOii, 3 Eq. R. 743 ; 24 L. J., Ch. 
285 ; 1 Jur. 365. 

Material Eepreseutations to he made Good,] 
— Material representations of the circumstances 
of a person contracting marriage, directed to be 
made good, even at the instance of persons con- 
cerned in fraudulently defeating such represen- 
tations. Be MannerMU v. Crompton, 1 V, & 
B. 355 ; 12 R. R. 233, 


Representation hy Wife’s Father — Subsequent 
Settlement Lost — Children of Marriage Decreed 
to take as Tenants in Common — Husband Ex- 
; eluded.] — Where it was shown, with sufficient 
: certainty, that declarations and representations 
were actually made by a father to an intended 
husband, and to other persons, previously to, 
and in contemplation of and subsequent to the 
marriage of his natural daughter to him, and 
that the marriage was contracted in a confidence 
in such representations, that be liad irrevocably 
settled or intended to settle an estate, and a sum 
of sicca rupees, as a provision for, and wliich 
would upon Ms death becoino the pi'operty of 
his reputed daughter and her children ; and 
where there was evidence that certain docu- 
ments, purporting to settle tlie estate and sicca 
rupees, were executed by the settlor, but there 
was a total want of evidence as to the contents 
or effect of such documents, the court gave effect 
to the repre.sentations by declaring that the 
children of the marriage were entitled to the 
estate and the sicca rupees as tenants in 
common absolutely. Prole v. Soady, 2 Giff. 1 ; 
29 L. J., Ch. 721 ; 5 Jur. (N.S.) 1382; 1 L. T. 
309 ; 8 MR R. 131. 

It is essential in such a case that there should 
also be perfect or reasonable certainty as to the 
amount and nature of the property to which the 
representations apply. Ih. 

The settlor having, by his will, berpieathed to 
trustees 4,000/. in trust for the children of the 
marriage of his daughter and her husband, the 
court directed a reference to the cliief clerk, for 
him to inquire and certify whether it would be 
for the benefit of the children to take the estate 
and the sicca rupees, or to take the benefits given 
to them by the will. Ih. 

Where the husband’s statement, that he was 
himself to have a life estate, was not supported 
by other evidence : — HeW, that lie was not 
entitled to it. Ib. 

A bill by infants against the devisee of their 
grandfather, to establish a settlement of real and 
personal estate, alleged to have been made or 
promised on the marriage of their parents. The 
court, on parol evidence that the marriage had 
taken place on the faith of representations made 
by the testator previously to the marriage, and 
on evidence of representations made by him after 
the marriage, directed a settlement in accordance 
w'ith such representations, though tlie bill was 
not filed until seventeen years afterwards. Ib, 

Agreement by letter of Intended Husband — 
Marriage next Day on Faith thereof — Settlement 
Decreed.] — .Previously to the marriage of the 
plaintiff and his wife G. W., negotiations for a 
settlement of her property had been going on, 
and on the 14th January, 1878, M., a connection 
of 0. and trustee of her property, wn’otc to the 
plaintiff : — I trust to you that all will be done 
as we should desire, and if from any cause you 
are tempted to marry before the settlements are 
signed, you will before the wedding write a 
letter to our solicitors, contracting to settle on 
0. all her fortune coming to her eventually.” On 
the 16th January the plaintiff accordingly wrote 
to the solicitor In the event of my marriage 
with Miss, W. taking place before the settlements 
are ready, I agree to Miss W.’s fortune being 
settled on herself.” The marriage took place 
next day without any settlement or any further 
agreement or articles having been signed: — 
Held, that the marriage must be presumed to 

■'■■V 26--2 
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have taken place in reliance by 0. W. upon the ' 
plaintiffs letter, and that there was a contract 
to settle C.’s property signed by the parties to 
be charged. Reference accordingly to chain beip 
to settle a proper settlement. Viret r. Vin% 
50 L. J., Ch. 09; 17 Oh. D. 365, n. ; 43 L. 1. 
493. 

Eepresentation by Stranger— Bond Creditor^ 
Eepresentation of Intention not of Fact 
Binding,'!— During a treaty for a marriage, whicli 
afterwards took place, a bond creditor or the 
Intended husband, who was an intimate trieiid 
of his family, ami was aware of the proposed 
marriage, repeatedly declared it to 
ininatioii never to enforce payment of the bond 
debt, and made these declarations under circum- 
stances which were calculated to lead, and ^bic i 
did lead, to the communication of them to the 
friends of the intended wife Held, by the 
Lord Justice Knight Bruce, agreeing with tJie 
master of the rolls, that the declarations above 
mentioned afforded possibly sufficient ground tor 
the interposition of a court of eg^uity to lestiaiii 
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letter by Great-unele of Wife after Offer of 

Marriage — Promise not Absolute.]— A., being 
iiifomied that an eligible offer of mamage was 
made by the plaintiff to his grand-niece, wrote 
to her mother :-“l bavc always told you what 
I intended leaving her, which is 2.000L, ami 
which I am now also ready to settle on hery 
provided there is a proper settlement made on her, 
mid all matters arranged to your satistacnon. 
He had previously desired that no commiinicaiion 
should be made to him till the match 
on. The plaintiff answered the letter, offering 
to settle an equal sum, and saying he waited A. s- 
reply. A. wrote immediately betore the mar- 
ria^m disapproving of the match, and saying 
that the plaintiff’s father shouhl come for^yard, 
but the letter was not sliown to the plamffff tui 
iust before the marriage ceremony I he planitilt 
made a suitable settlement, the lady s inothei 
was satisBed, and the plaintiff was aftenyards 
well received by A. Held, that the promise ot 
4. had never become an absolute one, and that 
there was no representation on the faith of which 
the marriage was brought about, such as to give 
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The fact that a parol promise had been made 
by a relative of a young: lady to her then in- 
tended husband that he would make a suitable 
provision for hei-’ does not supply a valuable 
consideration tor a bond for 200/. passed bj' him 
to the husband subsequently to the marriage. 

V. J/-6V///. Ir. lb 2 Eq. 447 ; 10 W. lb 

1W7. 

Post-nuptial Agreement by Papnts in pursu- 
ance of Ante-nuptial Parol Promise — Husband a 
Stranger to the Consideration.] — 'Parents of the 
coiitractiug parties to a mari'iage mutually agreed 
in writing, after the marriage, as a mode ot giving 
elfect to'^the ^'crbal promises made before, to 
provide a marriage portion, and the father ot the 
woman promised to p»ay 200/. to his son-in-law, 
and the father of the man to pay lOO/. lleid, 
that the son-in-law, Vjcing a stranger to the con- 
sideration, could not sue the executor or his 
father-in-law upon the promise ; and tiiat tne I 
re'iatioii of parent and child did not create anj 
exception to the rule. Ticethllo v. Atkumn, oO 
L. J., Q. lb 265 ; 4 L, T. 4dS ; W. 11. 781. 

Promise to Wife communicated to Intended 
Husband— Husband entitled absolutely on Death 
of Wife without Settlement,]— A promise to a 
woman about to marry of a sum of money to be 
settled for her beneilt previous to her marriage, 
if communicated to her intended husband, en- 
titles her to call for a settlement for the benefit 
of her children ; but if she ('lies without oxer- 
cisina that right, her hushanci, as her aaminis- 
tmto?, is entitled absolntelv, to the exclusaou of 
the issue of the marriage. Li'cctt v. Loi-Ht, 
1 Johns. 118 ; 7 W. K. 33S. 


Bond in ravour of Wife’s CMldren by previous 
Marriage — Discharged by Baitae Condition. J 

Upon the marriage of A. with B., the widow 

and successor of 0., a. trader, A., m cwnsidera lOii 
of the stock-in-trade which he received B., 
save a bond to D., conditioned to pay to the 
Shildrou of B. by C., within twelve months affcx 
her death, 300f., if, upon an account taken, the 
.stock-in-trade and effects of the busings, it then 
carried on by A., should amount q jy/;’ ^ 
in case upon such account the btock-in-tiaae 
should amount to less than 40U/., then A* 
pay to such children 120/. A., chinng the life- 
time of ib, discontinued the trade, and ceased 
to have any stock Held, that this obligation 
was then discharged. Beswn-h v. 

6 B. & Ad. 1)14 ; 3 L. J., K. B. 83. AtBi tned, 
5 N. & M. 378 ; 3 A. i: E. 808 ; o L. J., Ex. 28 1 
—Ex. Ch. 

Promise by Husband’s Father — ^Discharged 
bv wm.1— E., in 1832, after a long correspond 
cLe with Mrs. and Miss B., in refeyed:! to 
mnl-in g a provision for his s®?’ 
the occasion of his marriage with Miss B., sUtrf 
to the latter his ultimate proposals, namely, to 
give his son a s\;iHi, inolusive of his o\yn propei't^ 
foual in value to 3,U00/., of which o,i>00Z. would 
S settled upon him and his children before 
roaS, so as to make up the jmnt income 
to 0OOi. a yeai’, till such time as then ooti le 
Purees renderal it unnecessary ; “and, fi* 
to recognise his son, in commoii with the rest ot 
the family, in the future provisions of fos vnU. 
In November, 1832, the marriage took place. 
K settled 3,600J. on the plaintifl, and expended 
about 1,0002. in furnishing a house ^ 
riage, and by his will, dated m Apnl, 1841, aftei 


directing his trustees to pay the rents of the 
trust property to five of his children (not m- 
cluding the plaintiff) tor life, with remumder 
for the benefit of their issue, ilirecied that m 
case either of the five children should d ie withmitr 
leaving issue at his or her decease, his or her 
part or share should lie transferred, oi- paid to. 
or appropriated for the benefit ot .anv other 
surviving child (iucludiiig the plaiiititt), and 
the issue then living of any of^ lus sons and 
daughters (including the issue ot the plamtAt j 
who miglit be then dead. By a codicil, fiated 
in 1846. K. bequeathed to the plain tii.1: a legacy 
of 2,500/. On a bill praying that the plamtitr 
midit be declared to be entitled to one equal 
sixth part of the residuary estate, or that he 
was entitled to one equal seventh part ot the 
same, the plaintitf being willing, upon receiving 
such payment, to deal witli the interest be- 
(|neathed to him by the will ann codicu in 
such manner as the court should direct :— Held, 
that the provision made by the will and crxlicil 
was such a recognition of the plaiiititf by K, ni 
common with the rest of the family, ^ 
sufficiently comply with the promise upon the 
faith of which the marriage took ]-)lace : but 
inasmuch as the difficulty had been created by 
K. ill the negotiations conducted and the repre- 
sentation made by him, the costs were ordered 
to be paid out of his estate. Ka^f v. OwMq d 
Sm. & G. 407 ; 3 Jur. (N.S.) 104 ; 5 W. h. 220. 

Covenant hy Father— Appointment— Estate 
; not discharged by Payment to Trustees ^ of 
• Settlement.] — The father by his will, reciting 
I a power contained in his own marriage settle- 
ment of appointing 10,000/. aniong his children, 
which sum, in default of appoinriuent, went to 
them equally, ajipointed 2,5(K>/. to his son on bis 
marriage in full discharge of covenant. About 
' a year after the father’s death this 2,500/. was 
^ paid to the trustees of the son’s marriage settle- 
’ ment by the son’s direction, and several years 
afterwards he took from them an assignment oi 
" the benefit of the covenant : — Held, that in the 
' absence of evidence to show that the son directed 
^ the payment oE the 2,500/. to the trustees, with 
’ the intention of discharging the fathers estate 
1 from its liability under the covenant, ;it was not 
^ so discharged. 'Graham, v. Wkhlum, 1 He G. 
: J & S 474 ; 2 N. lE. 410 ; 9 Our. (N.S.) 702; 8 
L. T. 679 ; 11 W. B. 1000. 




As to what Property.]— A bond executed on 
the niarriage of the obligor, conditioned to settle 
lands “ if he should become seised in possession,' 
affects coiiyhold as well as freehold. PrebUe y. 
Boqhwrst, 1 Swanst, 5S0 ; 1 Moore, 258 ; 7 Taunt. 
53i 

B. ABTICLES. 

1. Ekfoecing by the Court. 
Principles.]— The specific execution of articles 
being the most adequate justice in general, the 
court wiE not leave it to an action at law, 
Jenkbis v, Keymis^ 1 Lev. 150, 237, 238 ; I Oh. 

Cas. 103. _ . . , „ 

In executory articles, a provision made tor a 
class of persons, shah not merge while any one 
person of the class remains. Hyne.^ v. Redinyton, 
LL & G. t. Plunk. 41. 

Specific Performance.]— Specific performpee 
of marriage articles decreed after marriage. 
JStaymer v. 2 Vent. B43. 





Fraud of Husband.]— Agreement on 

marriage to settle stock and other property ^ of 
the wife, to the use of the wife, husband having 
by fraud made her transfer the stock to him ; 
decreed upon a bill for performance, to transfer 
the stock and assign the rest, under the direction 


of the master, to trustees for her use, who should 
receive the dividends due and to become due till 
the transfer and assignment : costs on account 
of fraud. Lawpevt v. JLaMj^evt^ 1 Yes, 21. 

After Death of Wife.]— Marriage articles 

entered into between an intended husband and 
the father of the wife, whereby each party 
covenanted to settle funds on the usual trusts, 
were enforced by the husband against the 
father’s estate after death of the wife without 
issue, although the husband had always neglected 
and refused to fulfil Ms part of the agreenient. 
V. K&ij^ 40 L. J., Pfc' 

,0h. 610; 25 L. X: 522; 19 W. R. 864— C. A. 
See also Bdher v. 11 Ij- B., Ir. 3. 

Claim by Husband to Wife»s Property included 
in Articles— Kon-performance of Contract by 

! Hiishand.]-*^S. by marriage articles,, contracted 
to settle his property^ ; npon 

certain trusts, and by tW J,, then 
s#le,iA‘eettain events 

' ' f ' i w f V' r ’ ^ i - 


Covenant against Incumbrances — Incum- 
brance discovered before Execution.]— In 
articles, there was to be a covenant, in the con- 
that certain lands were free from 
Lord Chancellor said this is not 

discovered between the execution 


veyance, 

incumbrances, - _ 

a covenant that the lands are tree, and it any 
incumbrance is discovered between the execution 
of the articles and sealing the conveyance, 
whereof the party had no notice, that incum- 
brance shall be discharged before the sealing or 
the conveyance ; as the concealment of it would 
be a fraud ; though against all incumbrances 
discovered afterwards, there is only the party s 
own covenant to protect a purchaser. Vane v, 
Bermvd (^Lord), Gilb. Eti. K. 6. 

Specific Performance refused — Articles un- 
intelligible.]— Specific performance of marriage 
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Wife’s Lien.]— Immediately before a 

marriage the intended husband signed a memo- 
randum agreeing that certain bonds (in the 
memorandum called stocks), which were part 
of the wnfe s property, should he transferred to 
her and her son by a former marriage in trust 
for her, “ neither party having power to dispose 
of the stocks without consent of _ both parties 
to such disposal.” After the marriage the biis- 
hand obtained possession of part of these bonds 
without the consent of the son, and disposed oi 
them Held, that the husband was liable to 
make good the amount of the bonds so disposed 
of bydiim, and that the wife and her trustee 
were entitled to a lien for the amount _ upon all 
her other property ’which remaine( I in specie, 
and that the amount must be settled, ^{astie v. 
Nadie, 2 Oh. D. 304 ; 34 L. T. 747 ; 24 W. B. 
564— C. A. 

Legacies in Addition.]— A., before mar- 
riage, covenants to settle lands, in consideration 
of 2 000/. portion, on himself for life, remainder 
to the first and other sons in tail, remainder to 
the daughters in tall, remainder to himselt in 
fee with a power of revocation reserved to the 
wife’s father, then beyond sea. The marriage is 
had and a daughter born, and the husband, being 
taken sick, devises 1,500Z. to his daughter, and, 
if his wife (being enceinte), should have a 
posthumous daughter, she to have 500/. of the 
1 500/., and if either should die before t’^^enty- 
oiie, or marriage, the survivor to have the'^^’hole ; 
and gives all his lands to his wife and her heirs, 
and the surplus of his personal estate, after debts 
paid to his wfife, her executors, &c., and makes 
his wife executrix: then another daughter is 
born, and the husband dies without any altera- 
tion of his will, or 'any settlement made:— 
Decreed, that a settlement be made, with a 
power of revocation to the father, and the 
legacies be likewise paid the children, the 
youngest daughter being a 
within the intent of the 
Jagganl, Pre. Ch. 175. 
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posthumous child , 
will. Jagg and v 


which happened, her interest in the trust funds 
for H. absolutely. H. failed to perform his part 

of the articles, and no settlement ^ 
executed in pursuance thereof. J. died and H. 
became bankrupt Held, that neither H. nor 
his trustee in bankruptcy was entitlea to receive 
any benefit out of J.’s property (the subjecr- 
matter of the articles), unless and until H. pei- 
formed his part of the contract. Smith s Irmts^ 
In re^ 25 L. R., Ir. 439. 

Breach of Covenant by Husband.] — The breach 
of covenant in articles for settlement ’^vas held 
not to deprive the covenantor of the estate he vns 
to take under them. Wallace Wallace^ I Dr. 
& War. 452 ; 1 Gon. & L. 491. 

Heirs Bound though uot mentioned.]— A. 

covenanted by articles to convey lands, but did 
not covenant for his heirs ; yet the heirs shall be 
bound, Gell v. Vermeden^ 2 Freem. 199, 

ation made Good. ]— Spoliation of marriage 

articles made good by decree. Bates Ileard^ 

Bond having been cancelled by obligor, lands 
settled according to bond by decree, Arnold v. 

Dick. 5. _ . _ 

A marriage is treated between the plaintilt 
and defendant’s daughter, and the articles ain 
signed by the plaintifi, hut not by the defendant, 
who tears the articles on pretence of being dis- 
satisfied, though not on material objections; 
defendant permitting the plaintifi: to court ms 
daughter, and not declaring his dislike to the 
marriage' and permitting the young couple to 
live with him, decreed to pay the plaintifi: the 
portion according to the articles. Halfpenny v. 

2 Yern. 373. 

Lost Agreement enforced — ^Wife’s Claim not 
Barred by Partial Settlement.]— A pre-nuptial 
ao-reement to settle property on a wife will be 
enforced even though the letters which con- 
stituted such agreement have been lost, it tiie 
loss can be proved to have occurred through an 
unforeseen and an inevitable accident, and it tne 
existence and substance of the letters can be 
clearly established by the evidence. (rilchTist v, 
HerlerU 26 L. T. 3S1 : 20 W. E. 34_8. 

A wife who in ignorance of her right in equity 
to enforce a pre-nuptial agreement for a settle- 
ment, accepted a settlement of a tar interior 
sum. is not by doing so debarred from entoremg 
her claim to the full amount of property agi’ced 
to he settled upon her. 11. 
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articles refused, on the ground o£ their being 
inconsistent, uncertain, and unintelligible. 

Fraiilis V. Martin, 1 Eden, 3UU. 

■' '■ " . — ^ eoEtrary to' Powers.]— Equity 

will not decree specific execution of an article 
which is contrary to the powers in a settlement. 
Stratford v. Aldhoroutjli, 1 iUdgw. 2b i. 

Post-nuptial Settlement— Sale— Articles miss- 

inff—Hot enforced against Purchaser.]— here 
marriage articles limited a joint estate to the 
intended husband and wife, and after the death 
of the survivor, to the use of the heirs of the 
body of the husband, begotten on the wife, and 
the settlement after marriage pumued the wonls 
of the articles, husband and wife levy a line, and 
first mortgage, and then agree to sell ; the 
articles not being produced, the court \% ouid ii 
decree them to be earned into execution by 
strict settlement against the 
notice of them. Cardwell v. Maclirill, Amb . 
515 : 2 Eden, 3-14. 

Waiver of Articles by Husband.] — One, 

by articles previously to his marriage, covenants, 
in consideration of £3,500 
intended wife’s conveying her lands to him and 
his heirs, when she came of age, to settle certain 
SUof’his owu in jointure 
nor her trustees executed the articles. Attoi 
Zrrtage, the husband settles his lands mentioned 
in the articles, and recites^ the settlement 
to be in performance of the articles, and in con- 
sideratioii of the marriage, and toi a pi minion 
for the wife (to bar her of dower) and thou 
issue, but never requires her to convey hei lauds 
to him The wife is a party to and executes this 
settlement. -Wter the husband s death, she 
emern on the settled lands. This settlement ^ a 
waiver bv the husband of the proposed oon- 
vevance by the wife, aip she shall hold as we 
her own estate as also the lands settled. Lutij^. 
Moore^ 4 Bro. P. C. 34.^. 
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Voluntary Settlement hy Articles— Complete 
or Incomplete— Volunteers.]— M., by 
articles under seal, oovenaiited 
daimhters that he would at such time in ins 
lifetime as he thought fit or, failing 
his executors should within six months aft^ex 
decease, settle certain securing special m the 
schedule and standing m M.s name, oi othei 
s"ios of equivalent value, upon certem trusts 
as to wre moieU in favour of his daughter Isabel 
and her issue, \vhioh trusts were stated at 
Sd M to the other moiety in favour of his 
TueMer Edith and her issrre, which trusts were 
stated by reference to those of the other “oiety. 
The articles reserved a life interest to JI., and 
Virovided that M., w'hiist sole trustee, and the 
trustees or trustee for the time being, might sell 
any of the securities “for the time being con- 
stituting the settled fund,” or 
from time to time be subject to the ntencim 

trusts aforesaid,” and Ms 

as therein mentioned : also, that 

life and after his death his daughter Isabel in 
the event of her marriage, might revoke the 
intended trusts of her moiety and resettle the 
way of marriage settlement gmng a 
XLtelest to her husband ; with a similar power 
in the ease of Edith’s moiety declared by re- 
, terenoe to the other moiety ; also, that after M. s 
death the statutory power of appomtino nevi 


trustees of either moiety shouW 

and Edith respectively ; and.dehnod tot sotlk 1 

fund ” as meaning the securities spee.htd u the 

schedule or the investments represeuti_n„ the 
same; The schedule specified the securities.^ ami 
provided that any allotments 

stocks in virtue thereof wtTO not 

settlement, but were to belong to - . • ’ 

that the articles constituted a oorapltut setllt- 

ment. which the court would eiitora. at the 
instance of the daughters. Johnidone i . JMf'f " « , 
60 L. J., eh. 241 ; 31 L. T. 48. 

Construction — Advances — Deduction of.j-— 
The articles also provided 

bv M. to his daughters during his litctmie (. ot 
bteiig merely annual allowaiicus tor dress aua 

other ordinary expenses) should be dedmtod 

from the amount agreed to bo settled ■— t, 
that payments made by M. to Isabel a^er hex 
marriage by way of allowance, though acluio^ - 
ledo-ecl by her to be on account ot he. bLttiui 
Tw, mu\t not be so treated, and that the entire 
fund must be secured, /A 

C. COVENANTS TO SETTLE. 

1. SPEOIFIC PliOPEUTY. 
a. Covenants to Begueath. 

Construction — Survivor to Settle.] 7- Lnder 
an agreement executed previously 
marriage, “that in case one or eithti ot the 
parties^ survives the other, the survivor shall, m 
case of issue, leave the said issue two-thuds of 
whatever property may remain, retaining one- 
third, or, to. be more specific, that it the husoand 
survived he should settle two-thirds or the pio- 
nerty he may possess ; and if the wife suni\ed, 
Liekould sVtle and 

any propertv remaining at the timt . » 

that the wife surviving w'as entitled to oi^^e-tlnid 
of all the property, and wms bound to hand 
oter two-to\id iuihodiately to the cMdmn 

jSPDunndl v. ^rJDoiuieU, 2 Con. A L. -kl , 

^If'^tte husband had survived, his obligation 
would have been confined to a disposition bj 

will. n. 


Child’s Share.]-A father joined in a 

settlement e.xocuted on the “Vvas 

dautoter which contained a recital that he «as 
desiroixs to give her, as a marriage portion, such 
sum or child’s share a-s he might be entitled to 
disDOse of, which child’s share it was caloulat^ 
would be kt the least 5 ,OOOZ., but toe same or toe 
nrecise amount could not be ascertainecl until his 
C and the intended who had a 

uow'er to jointure to tiie amount of lOi. po} 

In the fortune which he J‘‘4i^ch 

unfp annointed a jointure of oOOi. a jeai, whicn 
was ’also collaterally secured on other land not 
the subject of the power. The daughter died in 
the father’s lifetime :— Held, that the tecita 
amounted to an absolute covenant that his. 
daughter should have, on his death, m 
share of- his personal estate mth “tto 

children. Meiett .v. Gurdm, U Ir. Oh. B. i»i. 

Held also, .that the obKgatiou was not dis- 
o^rged by the daughter’s death m his life- . 

in. calculating the 

under the covenant, sums advanced to othei 



Advancement to Other CMldren.] — Cove- 
nant on her marriage, to make provision for 
daughter, by will or otherwise, as great as testator 
should, by will or otherwise, provide for his other 
children : — Held, that proportion did not extend 
to any advancement made for other children 
during lifetime of testato]'. W'dVs y.Blach^l 
Bim. i S. 525 ; 2 L. J. (O.S.) Cli. 131. 

P. B., on his daughter’s nianiage, settled a 
sum of money on her and lier husband, and their 
issue, and, after reciting that he had agreed to 
make a further provrsion for his daughter equal 
to his younger children, covenanted to settle, ^ 
his will or otherwise, on the husband and wife, 
and their issue, as great a share of his property 
as he should, by his will or otherwise, pro vide, lor 
any of his otlier younger children, to take cffeet 
on the death of the survivor of himself and vvife:p 
and if he died intestate, or omitted to make suehi 
provision, that his executors should pay to the 
trustees as great a share of his property as any 
of bis younger children should in that event 
become entitled to : — PTeld, that the trustees had 
a claim upon the executors in respect of subse- 
quent advancements by the settlor to his other 
younger children in his lifetime, and not merely 
for a provision e(iual to that which any of the 
other children became entitled to at his death. 
S. on appeal, 4 Buss. 170 ; 7 L. J. (O.a) Ch. 3. 

Besidue only after Payment of Debts.]— 

-A covenant in a maj-riage settlement that the 
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cliilth'on by tbe father in his lifetime should be 
taken in account, and be added to the assets. 
Ih. 

Held, also, that interest should not be calcu- 
lated ou the sums so advanced. J&. • 


One-fourth Part.]— Covenant by A. to 

bequeath to B. bj- will “one full fourth-part of 
the real and personal estate whatsoever of or to 
which A.” should, at the time of his death, be 
entitled, and in default, that his heirs and 
executors should immediately after his death 
convey “one full fourth-part” of it: — Held, 
upon the context, to mean one-fourth in value, 
and not one undivided fourth of every item of 
property in specie. v. (Jlarlie., 25 Deav. 

437 ; 27 L. J.. Ch. 674 ; 4 Jiir. (N.S.) 439 ; 6 
W. B. 476. 


Particular Sum — Share Deficient.]— 

Where a settlor intimated his wish to settle a 
certain sum, part of a particular share of pro- 
perty, wliich he specified, but that share did not 
prove of so much value as tlie sum he wished to 
settle, his general estate held not liable to make 
good the (rificrencc. Ecans v. 'SS < fait ^ 31 Bcav. 
217 ; S Jur. (x.s.) 443 ; 7 L. T. 86 ; 10 W. B. 
813. 


N. K. 188 ; 33 Beav. 1 ; 32 L. J., Ch. 363 ; 9 Jur. 
(y.s.) 130 ; 7 L. T. 602 ; 11 W. K. 245. 


Life Interest given to otlier Daughter— 

Not Purniture.]— A father, on the marriage of 
his daughter A.,”* gave her husbaud 1,500^. for her 
present portion or fortune, and he covenanted 
that, in case he should give his other daughter 
B., on her marriage or otherwise, a greater 
portion or fortune than 1,500L in money or value, 
his executors would, within a, year after the death 
of himself and wife, pay or deliver to the husband 
of A. such furtlici- or ‘other snm or property as 
would be equal with the portion or fortune given 
to B. I'ho fatlier, on the marriage of B., gave 
her a portion of 1,5U0Z.. and by his will, after 
charging his real estate with the payment of his 
debts, gave 13. his furniture and a life inteiestfoi 
her separate use in some freehold and leasehold 
property : — ^Held, that the life interest was 
within the covenant, but the furniture not ; and, 
secondly, that a debt of this nature was charged 
on the ‘real estate. Earilley v. Owen, 10 Beav. 


Covenant without Prejudice to other Disposi- 
tions,] — A covenant to settle ou particular 
persons all the covenantor’s personal estate, 
subject only, nevertheless, and without prejudice 
to aiiv other dispositions, qualitications, or 
changes, which he should make by his will of or 
concerning the same oi' any part thereof, is only 
a provision foi* a case of intestacy, and does not 
prevent the covenantor from bequeathing the 


572 ; 17 L. J., Ch. 67 ; 11 Jur. 1047. 


Stock given to other Child with Life 

Interest Reserved.]— A father covenanted, at 
his daughter’s marriage, to leave her at his death 
a full and equal share of his personal estate with 
his son ; he began and continued for some years 
to sell real estates, and vested the produce in 
bank stock, together witli the produce of his 
personal estate, the w'holeof wliich he transferred 
into his son’s name, who verbally promised to 
pay the father the dividends for life. The son 
sold out the bank stock, and invested produce in 
India stock, which produced a greater interest, 
but paid his farher only the amount of former 
interest. The father died, and left personalty 
only to a small amount. The India stock held 
liable to the articles. Jones v. Martin, 6 Bro. 
P. C. 437. 
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wife shall, out of the property of which the 
husband shall the seised or possessed, receive an 
annuity, only ]>inds the residue of his property 
after payment of delits. Ihman y. Chnte^ lo 
Ir- Ch. ll Uhi, 

By marriage articles M. h?. covenanted that he 
would, at his death, leave and devise to W. S., 
liis heirs, executors, <fcc., all such property, real 
and }>e]*sonaL as he should then be possessed of, 
or entith.'d unto, charged with a jointure foi' liis 
wife, and with ])eeuniary hrgaeics not exceeding 
I.OOO/. ; and that tlie elde-t son of the nian-iage 
sliould lia-ve and be entitled under 40h/. a year, 
to issue out of, and be charged upon all and 
singular the real and personal estates which 
M. y. or W. S,, or either of them, should be 
seised and possessed of or entitled unto, subject 
to sum of for the younger children of the 

marriage : — Held, that by the proper construc- 
tion of this covenant, it bound onl}^ the estates 
real and personal of J\L S. at his death after pay- 
ment of liis debts, and the jointure and the 
legacy of 1,000/. E/iJifjy v. Sntiih, Jon. & C. 400. 

Who is Entitled — Children Living at Death.] 
— By covenant in a marriage settlement, the 
husband was bound to give, by his last will or 
otherwise, to his children in equal shares, ail his 
real estates other than a settled estate and per- 
sonal property : — Held, that the covenant bound 
only such real estate as he should die seised of ; 
and that the covenant bound shares of the settled 
estate, which the husband became entitled to by 
a devise from a child who died in his lifetime. 
The children living at the death of the husband 
were alone entitled to the benetit of the covenant. 
Seed/i am Y, Smith, 4 liuss. 818; h L. J. (O.S.) 
Oh. 107 ; 28 11. E, 107. 

Grandchild Dying under Age in Testa- 
tor’s Life.] — By articles executed on the marriage 
of his daughter, a father covenanted to give, by 
will, to trustees, a child’s share or equal part of 
all the real and personal estate of which he 
sihouid die possessed, to the use of the husband 
for life, remainder to the daughter for life, 
remainder to the children of the marriage as the 
husband and wife or the survivor should appoint, 
and, in delauit of appointment, to the children 
in equal shares, with beiieht of survivorship in case 
of the death of any one or more of the children 
under twenty-one without issue, and if but one such 
child the w^hole to such one child, with remainder 
over. The father made his will in the terms of 
the covenant. Only one child of the marriage 
attained twenty-one, and he died intestate and 
urimarrieti before the testator ; — Held, that this 
child took no interest under the will or under 
the covenant. Bnwlmnn.f In re^ IS W. E. 190. 
Beversing 88 L. J., Ch, 585. 

How Satisfied — Legacy Subject to Debts.] — 
Covenant in settlement to leave by will satisfied 
by legacy to amount, though followed by general 
direction for payment of debts. Wathen v. 
Smirn, 4 Madd. 286, 825 ; 20 E. E. 302. 

Formal Bequest — Appointment under 

Bower.] — A covenant to bequeath a sum of 
money constitutes a specialty debt against the 
■ coyenantor’s estate, and is not satisfied by the 
mere insertion of such a bequest in his will* 
6frahami v. Wielihaw., 81 Beav. 447 ; 2 K. B. 
-410; 1 Be G. & B. 474; 9 Jur. 702; 8 

679 ; 11 W.R. 1009. 


lorenants to Settle. 

The covenantee being the son of the cove- 
nantor, the covenant is not satisfied by an ap- 
pointment under a power to appoint to chihlren 
contained in the covenantor's marriage settle- 
ment.* Jb, 

Legacy — Estate Insufiicieiit.j — A., on 

tlic marriage of his daughter, covenanted that in 
certain events (which ha}>pened) he would by 
his will, rir otherwise, in his lifetime, give or 
charge upon ail his real or pc]‘.sonal estate (ex- 
cept liis share in certain real hereditaments), of 
or to wdiich he might be seised, or possessed, or 
entitled at or immediately before his decease, 
8,000/., upon certain trusts, for the bemefit of his 
daughter and her issue. He accordiiigiy be- 
queathed to the trustees, in satisfaction of this 
covenant, a legacy of .8,000/. Cpon his death 
his estate proved insufiicient ; — Held, that the 
trustees were entitled, not as legatees merely,] 
but as specialty creditors against the estate. 
Etire V. Jlunro^ 8 Iv. vt J. 805 ; 26 L, J., Ch. 
757 ; 8 Jur. (N.s.) 584 ; 5 W. E. 870. 

A person who has covenanted to bequeath or 
otherwise provide that a share of Ins estate shall 
go to tlie covenantee, fulfils his covenant by 
beqiicathing the share to the covenantee, who 
then stands in the same position a.s any other 
leeutee. Jervis v. IVolfersta/i, 48 L. J., Oh. 809 ; 
H B. 18 Eq. 18 ; 80 L.’ T. 452. 

A testator had covenanted to leave by will or 
otherwise provide for his daughter one-third of 
the residuary estate ; he bequeathed one-third to 
her, w'hich was settled on her marriage and paid 
to the trustees of her marriage settlement : — 
Held, that the testator had satisfied his covenant ; 
that the daughter took her share, ncst as a credi- 
tor, but as a residuary legatee, and that her 
trustees must refund the amount with the other 
re.siduary legatees, Ib. 

Vague Promise — Substantial Provision 

— Dnequal Share.] — A father, on a treat}’ for his 
eldest son’s marriage, ]'jromised, by letter, to settle 
a sum of money forthwith, and to recognise his 
son, in common with the rest of his family, in : 
the future piovisions of his will. The sum of 
mono}’ was settled and the marriage htok place 
on the faith of the representation in the letter. 
By his will the testator made a substantiai 
provision for his son, but much less than equal 
to those made for his other children: — Held, 
that the promise was so vague as to the amount, ; 
that, consistently with it, the testator might 
leave all his property to astraugei', and that the 
promise was satisfied by the provision in the will 
and codicil. Bai/ v. Omoh^ 3 Bm. & Cr, 407 ; 8 
Jur. (K.S.) 104 ; 5 W. K. 220. 

Life Interests with Cross Bemainders 

—Absolute Interest.] — The testator, upon the 
marriage of his daughter C., covenanted to make 
her fortune equal to that of any one of his five 
other daughters. By his will he gave to C. 
absolutely a provision equal to that which he 
gave to any one of his other five daughters and 
their issue ; but the fortunes bequeathed to these 
five, daughters were limited to them for life 
only, with remainder to their issue ; and in case 
any of the five, should die without leaving 
issue, her share' was to go to the others of the four 
daughters and their issue, in the same manner as 
their original shares. One of the five died with- 
out issue .‘—Held, the provision for 0. being 
given to .her absolutely, she thereby takes an 



equivalent in value to the contingent interests 
which the five daughters took in each other’s 
share, and she is therefore not entitled to claim 
any further provision in respect of the benefit 
derived by the foiu’ daughters from the share of 
the fifth daughter, who died without issue. 
Clegg y. Clegg ^ 2 Russ. & M, 570. 

Daughter Dying in Testator’s Lifetime — 

0ift to Surviving Daughters.]— A father, upon the 
marriage of his daughter, covenanted with the 
husband, his executors, &;c., by deed or will to 
give, leave, and bequeath unto his (the covenan- 
tor’s) daughter, an equal share with his other 
children of all the real and personal estate of 
which he should die seised or possessed. The 
daughter died in the lifetime of the father, and 
the father, having made some disposition of 
yu'operty in favour of a son in his lifetime, by 
his will devised and bequeathed his real and 
personal estate foi’ the benefit of his widow and 
surviving daughters : — Held, by the coiirt of 
common pleas, and by this court, concurring in 
the certificate, that the husband and covenantee 
had not, under the circumstances, any good cause ■ 
action asrainst the executor of the father ; and 
that if'^the father had died possessed of no 
personal estate, the husband could not have 
recovered any substantial damages in such 
action. Jonen v. 7 Hare, 267 ; 19 L. J,, 

Oh. 32-1 ; It Jnr. 145. And see S. C., at law, 9 
C. B. 1. 

Bond— Penalty no Satisfaction.]— A., in 

consideration of the intended marriage of his 
niece, entered into a bond, with a penalty con- 
ditioned to give by will or otherwise, unto or in 
trust for her or the issue of the intended 
marriage, so much in money or in valuable 
effects, as he should by his will give or bequeath 
to any one of his next of kin, or to any other 
person whomsoever : — Held, that this condition 
was not to be satisfied by the penalty, but must 
be specifically performed. All voluntary assign- 
ments and transfers of personal property, and all 
convevances of real estate purchased subse- 
quently to the date of the bond, in which real 
estate or personal propertj^ the obligor retained a 
life interest, were declared to be in the nature of 
testamentary dispositions, to be considered in 
equity, for the purpose of giving effect to the 


Satisfaction of, 
Poet ION. 


h. Covenants by iHusband or "Wife. 

i. What Fro_perty Included, 

-Freehold Leases for Lives.]— 
1 that if his wife 
g issue of their 
I &c., to and for such issue 
of all his cho-ttels, real and 
lal, which at the death of his wife he should 
jsessed of, to be divided between them ; if 
as he should direct. The wife 
0 daughters, and the linsband, 
jrtnre, acquired some freehold 
Held, that these leases were 
dv.d in the covenant, but that daughters 
not entitled to a division till after father’s 
1 , he being ordered to ^ give security. 
kcfi V. Jones, 5 Bro. P. 0. 136. 

Land Purchased with Borrowed Money.]— 

ffect of a contract on marriage by bond, to 
ivise, convey, or assure all such goods, personal 


Chattels Beal- 

A., on his marriage, covenanted 
should die before him, leaving 
bodies, he would pay 
one-third part 
person; ' 
be poss 

more than one, 
died, leaving t’ 
during the cot 
leases -for lives 
included in 1 
were i 
death. 

Sanli 
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qiiiaite, 'better to make a provision foi' S. in case 
she should happen to survive J. ; atter death ot 

S. J. having married again, and then, ana not 
before become seised of real estates, and having, 
at his death, left issue by both mariiages, all 
real estates of which he became seised during ins 
life were subject to obligation, and settled on 
issue of first marriage as tenants in common m 
fee &C., 1 Swanst. 309 ; 1 Wils. Ch. 161. 

Husband’s Share in Eight of "Wife — Indepen- 
dent Interest of Husband.] — A hiisiiand cove- 
nanted to settle the share of his wife and of him- 
self “in her right’' in the stocks comprised m 
her great-uncle’s will. Under the will, the fund 
was limited to the husband, in case of his sur- 
viving his wife and her father, and ot ibere being 
no issue Held, that the husband’s interes^^ was 
not comprised in his covenant. I Uetsoti v. (xrote, 

, 25 Beav. 17. 

Share under Subsequent Appointment.]— Un- 
der a marriage settlement real estate stood 
limited to H., the husband, for life, with re- 
mainder to the use of such of the children or 
issue of the marriage as he should by deed or 
will appoint : and in default of appointment, to 
the use of the children of the marriage equally 
as tenants in common in fee. There was issue 
of the marriage two children only, a son and a 
daughter. The daughter married, and by her 
marriage settlement she and her intended hus- 
band covenanted with the trustees for the con- 
veyance and settlement of all property \vhich 
she then was “ seised of, or interested in, or en- 
titled to,” upon the trusts therein mentioned, 
including in efiect reversionary interests, ihe 
daughter survived her husband, and thereupon H. 
by deed appointed the real estate comprised m 
the original settlement, subject to his life estate, 
to his' son and daughter equally m fee, the 
daughter thus taking the same share asshe\TOiiid 
have taken in default of appointment 
that inasmuch as the reversionary moiety ap- 
pointed to the daughter constituted a new inter- 
kt acquired by her subsequently to the date (^f 
her settlement, such moiety was not bound by the 
covenant in her marriage settlement 
apple Y.BorloeJi, 48 L. J., Ch. bbO 11 Ch. D. 
745; 41 L.T. 272 ; 27 W. E. 865. 

Property named but eventually Acquired 
Aliunde.l— Where a man in a marriage settle- 
ment describes himself as entitled to an expec- 
tant estate in remainder in two pieces of land, 
and covenants that when “such remainder m 
two pieces of land shall become vested m posses- 
Sion he wiU convey it to 

ment, if he 'becomes possessed of either of poss 
pieces of land by a title difierent from that de- 
Lribed in the settlement, the covenant will not 
attach upon it. SmUk v. 

S75 ; 3 Jur. (if.S.) 1181 ; 6 . B. 21. 

A marriage settlement of C. contmned a recital 
that he was entitled, under the will of his grapcl- 
■ father, to a contingent remainder m property, 
subsequent part of ' the deed there ivas a 
covLant by him, “as soon as the remainder 
should become vested in possession in him, to 
Ssure the same to the uses of the settlement 
The settlement incorrectly recited the effect of 
the will, the interest of C. under it being that of 
an expectant heir in tail. The tenant m tail, 
however, barred the entail, and ®^Wien% de- 
vised the property to the covenantor. On a bill 
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to enforce the covenant : — Held, that G. 'having 
acquired the estate under a title almiide, and iiol 
under the will of his grandfather, the covenant 
did not attach, and he was not therefore bound 
to convey the estate. Ih, 

Wife’s joint Estate in Eemainder— Husband’s 
Covenant— Property not Specified.]— A coyen:iiit 
in a settlement to settle all the property of the 
wife of which she was possessed at the date 
thereof includes property to which she was en- 
titled iointly with other persons in remainder 
after an estate in tail, though the covenant was 
in terms only the covenant of ithe husband imd 
not of the wife, and though the recitals in the 
settlement specified property to which the 
was entitled in ex[)ectancy, but did not ahud<3 o 
this particular interest. Caldwell v. dellowes^ 

39 L. J., Ch. 618. 

Eeversionary Interest — ^Amount . ] — A maijiage 
settlement contained a covenant, that if the 
wife then was, or should at any time during the 
coverture become, entitled to any real or peisonai 
property of the value of 400Z^., for any estate oi 
interest whatsoever, it should be settled upon 
certain trusts. At the date of the settlement, the 
wife was entitled, on the death of her diother, to 
a share in stock in her own right, and a fui'ther 
share las one of the next of Bn of a deceased 
brother. The value of the two shares taken to- 
gether was above 400^., hut fee value of the 
wife’s reversionary interest in them ^^-t the date 
of the settlement was much less than 400/.. Un 
the death of the mother, the husband and wife 
presented a petition to have the two shares paid 
to the husband T' — Held, first, that Uic share in 
the trust fund was included in the first part or 
the covenant, as property to which the wire wp 

entitled at the time of her marriage. ^Bciakmzie^^ 

In re, 36 L. J., Ch. 320 ; L. E. 2 Ch. ; 16 
L. T. 138 ; 1.5 W. E. 662. 

Held, secondly, that the covenant referreci to 
the value of the property, not to the value ot the 
wife’s reversionary interest, in it. Il)> 

Held, thirdly, that, in estimating the value or 
the share, the aggregate value of the two sums 
must be taken, and not the value of each sum 
separately. 

ii. Lien. 

On Specified Lands.] — One agrees, before 
marriage, to settle certain lands on his wife tor 
life, and afterwards devises these lands tor pay- 
ment of his debts ; the covenant is a specific nen 
on the lands ; secus, had it been only an agree- 
ment to settle so much per annum Avitimut any 
lands in certain. JPeoinoult v. Ledive,, 1 P. vv ms, 
429. 

Extinguislied by Joining in Eine.] A., on his 
marriage, gave a bond of 600/., with a warrant 
of attorney to confess judgment ^ 
feasance on payment of 300/. to his wife, if she 
survived. Afterwards, she joined him m con- 
veyance by fine of his real estate Held, that 
this extinguished her right, or any Imn created 
by this judgment on the real estate. Goodnek v, ^ 
ShotboU, Pre. Ch. 333 ; Gilb. Eq. E. 18. 

Covenant not to Suffer Eecovory— Land after-, 
wards Devised.] — By a settlement A. is made 
tenant for life, remainder to the heirs of his 
body by his wife ; and in the same deed A, 
covenants not to suffer a recovery, but that the 
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lands shall be enjoyed according to those limita- therefrom, in the absence of any intention on 
tions; afterwards A. suffers a recovery, and the face of the will to benefit her to that extent, 
devises the lands. On a bill brought for specific IJyre v. Green. 2 Coll. C. C. 527 ; 10 Jur. 181-. 
performance of the covenant, it was decreed that 

the lands devised were not affected, though the Lien of Trustees on Bankrupt’s Interest under 
covenant was good to bind the assets ; and such Trust.] — Where a bankrupt had an interest in a 
covenant being at first accepted, equity ought trust fund settled on his marriage, and w'as also 
not to vary or alter it. CoUim v. Plmnmer. 1 under a covenant to pay a sam to the trustees of 
P, Wms. i04. See also Bcmil y. Brand n\ id. that fund upon the trusts of the settlement, the 
4t*il . trustees may make his interest in the fund sett Jed 

available in satisfaction of his covenant, and if 
Covenant no Lien on Lands after-acquired that interest is contingent they may sell it. 
Aliunde.] — A party entitled as equitable tenant Gonne, Ex parte, In re, B Mont. & Ayr. 

in tail, under a settlement, in which is a covenant lfii5 ; Ileac. 27S ; 0 L. J. (x.B.) Bk. 57, 
to convey lands to the uses of such settlement; A., upoii his marriage, executed to the trustees 
afterwards, and upon his own marriage, covenants of his marriage settlement a bond, and also a 
also to convey lands of less value. Though he mijrtgage of his estates at !S. : for securing to 
obtains a decree for the execution of the first- them a sum of 15,000?., the trusts of which were 
mentioned covenant, the second covenant is no declared to be for A. for life, and afterwards for 
lien in equity upon the Innds so decreed to be the benefit of his wife and children. A., not 
conveyed. Gardner v. Toionseud (^3[ar(iuis), having paid this sum at the time specified in the 
C. P. Cooper, 301. bond, "without notice to the trustees assignetl his 

life interest tlicrein to B. ; as a security for the 
Where after-acquired Property specifically repayment of a debt due from A. to B. A. 
Charged.] — On a bill filed to raise a sum of having afterwaj’ds become bankrupt, B. filed his 
2,000/., which A. had on his marriage specifically bill against the trustees and the assignees under 
charged not only on the real estates which he the bankruptcy, to obtain the benefit of security ; 
then had in his possession, but also on all his and a decree veas made in that suit, directing the 
aftcr-acquired real and personal estate, Lord life interest of A. in the 15,000/. to be sold, and 
Manners decreed that the same was a valid the produce to be paid to B. In the course of 
charge affecting the after-acquired property in the proceedings in the bankruptcy, the assignees 
the event of the lands specifically named in the sold the B. estates, but the proceeds of the sale 
settlement (which were declared to be the did not amount to 15,000/. : — Held, that the 
primary fund) not being sufficient, and was trustees were entitled, as against B., to retain 
given a priority accordingly. GnlhhLsv. Guhhins, the jinnual produce of the sum for which the S, 
1 Dr. & Wal. 160, n. estates were actually sold, until the whole of the 

lo.OOuZ. should be reinstated. Smith v. SmMh, 
Bemedy of Covenantees against general Cre- i Y. k 0. 33 S. 
ditors.] — A. being entitled to a moiety of an 

estate covenanted to settle it on himself for life, On Wife’sEemaining Property to answer 

with remainder to his wife and children. He Husband’s Misappropriation of Part.] — Imme- 
afterwards acquired the other moiety, and mort- diateiy before a marriage the intended husband 
gaged the entirety to B,, who having no notice, signed a memorandum agi'eeing that certain 
obtained priority over the wife and children of bonds (in the memorandum called “ stocks ”), 
A. By the will of B. the mortgage was given to which were part of the wife’s property, should 
0. for life, with renjainder to A. absolutely, A. be transferred to her and her son by a former 
died, and G., by virtue of the mortgage, received marriage in trust for her, ‘‘ neither party having 
the rents of the entirety to the disappointment power to dispose of the stocks without consent of 
of the wife and children of A. C. afterwards both parties to such <lisposal.” After the mar- 
died : — Held, that the widow and children of A, riage the husband obtained possession of part of 
had no equity as against the general creditors of these bonds without the consent of the son. and 
A. to have a lieii on the second moiety of the estate, disposed of them : — Held, that the husband was 
to recoup the loss sustained by them by C.’s liable to make good the amount of the bonds so 
receiving the rents of the moiety of the estate disposed of by him, and that the wife and her 
bound by the settlement from the death of A. trustee were entitled to a lien for the amount 
to the death of 0., but that they must come upon all her other property which remained in 
in as specialty creditors under the covenant, specie, and that the amount must be settled. 
Aldridge, v. Weathrooh, 5 Beav. 188. I/aMle v. Ilasitie, 2 Ch. i). 304 ; 34 L. T. 747 ; 

24 W. B. 564— G. A. 

Covenant confirmed by Will — Will revoked by 
Beea.]-Where the husband, having estates in jji_ Security hy HuAancL. 

the counties ot 0. and B., covenanted, on his 

marnage, to settle such part of them, of the Court will not add to Agreement.]— One 
' value of ' — L, as should secure a jointure to the covenants on marriage articles to pay ’l,00OL 
wife of 800/., to be charged thereon ; but never within six months after his death, and, after 
. ]'.',]^aving executed the settlement, he, by his will, growing old and infirm, covenantee would have 
' -vfconfimed the covenant, and devised his estates obliged him to have given security ; but the 
) "Jin O. and B- to his wife for life, but afterwards, court held that it could not alter the agree- 
i:* deed, revoked his will as to the estates in 0., ment of the parties, or make it better than they 

i /vyhich^ descended, pn his death, ,to the heiivat- themselves had ; and though executors might be 
, 'q , Held,'" that the edvenant operated obliged to give better security for legacies 
charge, and that the estates Both 'to Q, and B. ffeyable in future, that is because they are in 

nature of trustees, and thpre is no one 

way pr ano'^ef.’ 
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GoYenant for Turtlier Assurance.] — Covenant 
by a trader, on his maiTiage, in case of death or 
faiiiuT: in his cii'ciim stances, to repay the trustee 
l.OOOL, which was his wife’s fortune, which was 
paid to him, with the usual covenant for further 
assurance. Being applied to by the trustee 
before the event, iie granted a mortgage to secure | 
the l.OOOL, and soon after a commission of bank- 
ru}>tcy issued against bini : — Held, on petition 
in the matter, by the mortgagee, to take the 
account on foot of his mortgage, that the mort- 
gage, even if not affected by contemplation of 
bankruptcy, was void as nudum pactum, the 
trustee having no right to sue, except in the two 
events, the covenant for further assurance not 
extending to a new security, but only to effec- 
tuate the actual agreement ; and the deed not 
containing a provision that the trader should be 
at liberty, if so minded, to give a farther security ; 
but the petition was not dismissed ; bub to 
terminate the question, the order that the peti- 
tioner should be at liberty to ])rove, and take' a 
dividend ratably with the other creditors, was 
made, without requiring another petition to be 
presented. liohinson, Ex parte, 1 Moll. 291. 

i'v. How Enforced, 

Specific Performance.] — Covenant in considera- 
tion of marriage, to settle lauds of 350/. per 
annum on husband and wife, and issue male of 
the marriage, remainder to the brothers of the 
husband, equity will enforce specific performance, 
and not put party to an action of covenant in 
the trustees’ name. Vernon v. Vernon. 2 P. Wins. 
594. 

Void Bond as Evidence.] — Feme gives a 

bond to her intended husband] that in case of 
their marriage, she will convey her lands to him 
in. fee : they intermarry ; the wife dies without 
issue, and then ..husband dies. The bond, though 
void in law, is yet good evidence of an agreement 
in equity, and the heir of the husband shall 
obtain specific performance against the heir of 
the wife. Canned v. Bnelile, 2 P. Wins. 243. 

A feme seised in foe, on marriage with consent 
of her guardians, covenants in consideration of a 
settlement to convey her inlieritance to her hus- 
band : if done in consideration of a competent 
settlement, equity will enforce it, though no 
action would lie at law to recover damages. Ih. 

Contingency not Happening.] — In agree- 
ments, no relief in equity where an action at law 
would not lie by reason of a substantial defect, 
such as a contingency not happening. Husband 
covenants in marriage articles, in six months 
after the death of his mother, and that he should 
come to and be in possession of the estate in 
jointure, to settle, He dies in his mother’s 
life, having no issue. The estate comes to his 
heir, who shall not be compelled by the wife to 
a specific performance. W/iltmel v. Fairel, 1 
^ Vea Sen. 256. . 

— — Lands — Value how Computed.] — Cove- 
nant by husband in consideration of — I, (the 
purchase-money of an estate of his wife) within 
two years, to convey lands in the county of H,, 
of the valuh of ’such purchase-money, by way of 
settlem,ent. The husband having died withoT^t 
performing the covenant, performance of the 
same, decreed against his representatives, by 
laying but, in the purchase of lands so to be 
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settled, a sum equal to the present value of tlie 
estates in N., which (at the time when the covenant 
ought to have been performed) should liave boon 
worth the amount of the jDurchase-money, with 
interest at 4 per cent, from the death of the 
covenantor. Sujield (^Lady') v. Su field (Zcuy/), 
3 Mer. 699. 

Against Wife’s Heir-at-law.] — By an 

ante-nuptial agreement, signed by the intended 
husband and wife and the parents of the wife, 

, the parents agreed to appoint a share of reiil 
estate (which was subject to their life interest 
and to the appointment of them and the survivor 
of them) to the wife, and the Imsband agreed 
that he would settle his wife’s reversionary 
share of the real estate upon, the usual trusts for 
the husband and wife, and their children. The 
wife’s father having survived her mother, released 
the power mid granted the estate after his death, 
giving his daughter a share. The wife pro- 
deceased the husband, and left two children. 
The property being still reversionary, an action 
was brought by the husband and one of the 
children against the other child, the wife’s heir- 
at-law, for specific performance of the agreement : 
— Held, that the agreement bound the wife as 
having assented to her father’s stipulation, and 
also her heir-at-law, and specific iierformance 
decreed accordingly. Lee v. Lee. 46 L. J., Ch. 
81 ; 4 Ch, D. 175 ; 36 L. T. 138 ; 25 W. E. 
225. . ■ 

Bond —Procedure . ] — ^IVherc obligee sues i n 

equity for specific performance of bond to settle 
estates, defendant, obligor, cannot insist on his 
suing at law to recover the penalty merely. 
Iloimm v. Trevor^ 1 Stva. od?i. 

Money to be Paid into Court.] — Defendant 

who had covenanted to pay a sum of money to 
trustees of his marriage settlement, but .bad 
omitted to do so, ordered on motion in suit ; 
for performance of trusts, to pay money into 
court. Moth well v. Mothioell^ 2 Sim. vk S. 217. 

Annuity charged on Land — Personal Assets 
held Liable.] — By an ante-nuptial settlement, 
reciting that the husband had agreed to secure to 
the wife, after his death, an animal .sum or rent- 
charge of 300/. to be issuing out of the heredita- 
ments thereinafter charged therewith, and of or 
to which he was entitled or seised in fee simple, 
the Imsband granted the annual sum or rent 
charge of 300/. to the wife in case she should 
survive him, to be issuing out of specified here- 
ditaments and all other the here&taments in 
specified parishes, of or to which he, or any 
persons in trust for him, was or were seised or ; 
entitled for any estate of inheritance at law or in 
equity ; and he covenanted that it should be 
lawful for the grantee, when the rent charge was 
ill arreai*, to distrain on the premises. .He also 
granted and demised the premises for a term to 
secure the annuity : — Held, that the terms of the. 
deed amounted to a covenant, and created a debt 
payable out of the husband’s personal assets, 
Mommenmy v, Monyimimj,^ 3 He G-. & J. 579 ; 28 
L. J.', Ch. 303 ; o Jur, (N.S.) 253 ; 7 W, B. 276. 

Purtber Assurance— Specialty Debt.]— On an 
assignment by way of settlement of a rever- 
sionary . interest . in trust funds, the settlor 
covenanted that he and all persons claiming 
through him would^ upon the request of tiie 
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money, in lieu of dower and thirds. 
:i dies before a settlement made. On 
; creditors, the wife, by answer, elects 

and the children insist on having a 

settlement 'made according to the articles ex- 
' t on their mothers death, by which means 
all the assets would be exhausted : — Decided, a 
settlement to be made on the wdfe and children, 
notwithstanding the election. Ilanooelt v. I£a%~ 

eoeli, 2 Tern. 605. 

Settlor’s Election — Option of Alternative Pay- 
ment— Both TJnexercised.]— The testator, in the 
of an estate, reserved to himselt an 
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tmstees of the settlement, do all acts necessary 
for further assuring the premises to the 
The settlor afterwards obtained^possession 
premises, a„- ” 
liis own use 
entitled to prove fo] 
funds, as for specialty^debt, 

MacMnani V. ^ 

12 Eq. 154 ; “ 

Covenant for Value of Lands.] — A. covenaids 
bv marriage articles, that estate agreed to be 
settled is worth 500Z. per annum, and to purchabe 
other lands worth 2001. per annum, and settle 
them to the same uses. The new purchase was 

made, certain sum vvithm tv 

cumbered beyond its value .— Held, oiu or elected ii 

the purchase money o£ A.’s estate not settled, so ""“ebetagim 
much shall be paid to eldest son as is equivalent cov. 

in value to SOol per annum computed attwentv- ; 

two years^ purchase. Burlier y. Aeri,, o Bro. P. C. v. u, 

3-27. Lands — Prior Inc 

JUtemative Covenant.]— A. covenanted, on 
marriage, that within a month he worfd sur- lauds of lOOL a JC; 
rpnder'h’is copyhold to his wife for life, re- inamder to 
haWor over ;\hd if he neglected, then that he m to upon their iss 
would leave his wife 500L at his death. The sold to paj- rne /uv 

lulldTade no surrender, but died aftothe ““Xl on fhe " 
month without assets: — Decreed, the heir to be settica on rnc \ 

« V. i>., » Ab„ Ml, ~ 

Pb lands to he purchase 

Covenant for Tine of Freeholds and Surrender Vein. 203. 
of Copyholds.]— One, upon his marriage, co- ,g contingen 

Tenants to levy a fine of his freehold lands, and Husband^ I 

to sun-ender his copyhold to the use of himself during HnsBana s 
and wife for their lives, remainder to the heirs ‘yj! 
male of his body, and dies, leaving issne a son and a® n a conun^ti 
a vianghter, before any fine levied, or surrender “y"® 
made The son, for securing money, covenants callmyn t ic pm 

to lew a fine of freehold, and to suri'ender copy- the covenant. 

hold, and by will devises his lands for payment 1 J- 

of his debts, yb?bnuSnSof7ree® in case there was no 
surrendered copyhold, but leMed no nne or net livina: 

held. On a bill by daughter to have lands be da.^ghtus^mm„ 

toth“frSld”fnd daughter. ", 

Chanceaor ^^ejoyhe 
Cowper, he confirmed the decree as to the free- co 

hold, but for different reasons; and as to the deaf 

copvhokl, there appearing no particular custom an onSt th( 

within the manor for suffering a recovery, he P^ula^'^XD a 

niTa/rc^e ™old hT ten ‘well marriage, assign lo 1 

settled, and dismissed the bill as to the copyhold, 1. diet 

Id. 704. intestate, to whom 

To Purchase and Settle Lands— Executor received the 2,000Z. 

—Heir.] -A. covenants for himself and his 


to the trustees. T 

/i. j, of the I a 

'and died, after applying the same for 

-Held, that the trustees were ^ 

the amount of the settled | pectant 

; y Dlchwi<i In 

\ lichwn, 40 L. J.j Gh, 707 ; L. R. 

25 L. T. 118. 
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the covenantor’s 
parties. PaPn‘w/i 
191. 

Y. Proof o/t, in BanUrvjitcy. 

See Bankeuptcy. 

c. Covenants by Parents, 
i. Lim. 

On Lands thongh not Specified— Heir 

not Mentioned.] — A., oii the marriage of his son, 
covenants for himself and his executors, without ' 
naming his heirs, to settle lands of 150Z. a year 
on his" son, and the issue of the marriage, hut 
dies before ^any settlement made. The son enters 
on the rent ‘estate as heir to his father, and 
settles it for the jointure of _ a second wife, who 
has no notice of the articles : — Decreed, the 
articles to be a lien upon the lands, whereof the 
father was then seised, though no particular 
lands are mentioned in the articles. Moundell v. 
JBreary, 2 Yern. 482. 

On Lands— Annuity— Alternative _ Cove- 
nant.] — A father being seised of estates in tail 
and in fee, on his daughter’s mar 3 .iage covenanted 
with two trustees, one of whom was his son, to 
pay an annuity to his daughter out of the rents 
and income of his real and personal estates, and 
by deed or will to settle an estate of 200?. a year, 
or, at his owm election, 4,000?. in lieu of it, on 
certain trusts for the benefit of his daughter, and 
her husband, and their issue. By a subsequent 
deed the father and son, no other person being a 
party, agreed to suffer a recovery of the entailed 
estates, and to sell them, and also the fee-simple 
estates, and that out of the proceeds the father s 
debts (for some of which the son was surety) 
should be paid, and that certain sums should be 
taken by the father and son for their own use ; 
and that 4,000?. should be paid, and provision 
made for the annuity, pursuant to the covenant 
on the daughters marriage. A recovery was 
accordinglv suffered, and the estates were limited 
to the father and son in fee. The father and son 
afterwards agreed to abandon the last-mentioned 
agreement, and in consideration of the son 
covenanting to pay the father’s debts, the estates 
w^ere conveyed by them to the son in fee. The 
son afterwards mortgaged the estates comprised 
in the recovery : — Held, that the covenant for 
payment of the annuity created a charge on the 
escates, and that the mortgagee having had notice 
of that covenant, the premises were subject to the 
annuity, but that the covenant to settle the 
estate, or 4,000?. in lieu of it, created no lien or 
charge on any of the father’s estates, and that 
the subsequent agreement between the father 
and son was merely voluntary, and w.as faiidy 
abandoned by them. Pavemhaiv v. IJoUler^ 7 
Sim. 16 n. ; 4 L. J. Oh. 119— L.JJ. 

On Stock.]— A father covenanted at his 

daughter’s marriage to leave her at his death a 
full and equal share of his personal estate with 
his son ; he began and continued for some years 
, to sell real estates, and vested the produce in 
bank stock, together with the produce of his per- 
sonal estate^ the whole of which he transferred 
into Ms son’s name, who verbally promised to 
pay the father the dividends for life. The son 
sold out the baak stock, and invested produce iu 
India stock, which produced a greater interest, 


but paid his father only the amount of former 
interest. The father died, and left personoltj' to 
a small amount. The India stock held liable 
to the articles, Jones v. Martin^ 6 Bro. P, C. 
437. 

On Mortgage Debt.]— Where a father, 

being entitled to a sum of money on mortgage, 
covenanted, on the marriage of his daughter, 
that a certain specific part of it sliould be trans- 
ferred to the trustees of the marriage settlement 
within three months after his death, and cove- 
nanted to pay interest in the meantime, such 
covenant was held to amount to an actual assign- 
ment. JSrowiiloioY. Mecitli (£/(^/?‘?), 2 Dr. & Wal, 
674; 2 Ir. Eq. E. 383. 

On Interest Purchased from Trustees of 

Daughter’s Settlement.]— By a settlement exe- 
cuted on the marriage of A. withB., the daughter 
of W., trusts were declared of two several sums 
of 5,()0()?., wdiereof one was secured by the bond 
of W., and the other by the covenant of A,, and 
each was made payable to the trustees of the 
settlement within six months after the death of 
the settlor ; and, as a further security for pay- 
ment of the latter sum, A. assigned to the 
trustees certain policies of assurance which he 
had effected on his own life to the value of the 
principal money comprised in his covenant. 
The trusts declared of the former sum were for 
B. for life, for her separate use, and after her 
death for A. for life, and after the death of both, 
and in default of children of the marriage, for 
the benefit of B.’s estate. The trusts of the latter 
sum were for B. for life, and after her death, 
failing children of the marriage, for the executors, 
administrators, and assigns of A. After the 
marriage A. became bankrupt, having up to that 
time paid the premiums on the policies of assur- 
ance. Under his bankruptcy the trustees proved 
for the value of his covenant, and invested the 
dividends received under that proof in the pur- 
chase of 431 1. consols. At the same time ^Y. pur- 
chased of A.’s assignees all A.’s interest in the 
settlement, and took from them an assignment 
of that interest, A. afterwards died, whereupon 
the trustees received the produce of the policies, 
and invested it in 5,992?. consols. Ultimately 
W. became bankrupt and died : — Held, that not- 
withstanding that the interest of W. in the trust 
funds did not arise from the settlement, but by 
purchase and assignment from A.’s assignees, the 
assignees of W. could take no interest in the 
5,992?. stock, without first satisfying to the 
trustees of the settlement what was due to them 
in respect of W.’s bond for 5,000?. And qiuere, 
whether, notwithstanding the assignment to W. 
of A.’s interest under the settlement, A.’s 
assignees had not a right to recall the dividends 
which produced the 431?. consols. Bnrndye v. 
Roto, 1 y. & C. 0. C. 183, 583. Affirmed, 13 ; 
L. J., Ch. 173 ; 9 Jur. 299 ; but they afterwards 
disclaimed in court. 

On InsTiranee Premium under Special 

Act.] — A fund was established under a special: 
act as a provision, upon the principle of a life 
insurance, by officers of the custom for their 
widows, children and relatives. Under the act, 
directors of the fund were appointed, with powers 
to frame rules for the management of the fund, 
and with discretion to admit nominees of the 
subscribers, other than relatives, to the benefit 
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real estates, are necessary 
V. Wellesley, 6 L. J., Ch. 
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marriage was such a settlement for the beneht of them. G. alleged, that by an indenture of the 
his daughter as the subscriber had a right to 13th August, 1832 (after reciting that on his 
make, and did not require the consent of the marriage no settlement was made, but that upon 
directors to complete the title of the trustees to the treaty for such marriage it was agreed that 
the fund, and that therefore their formal admis- upon the decease of P., G-. and L. his wife should 
sion by the directors as the iiommees of the take a share, equal with J. P.’s other daughters 
settlor was unnecessary, and, consequently, that who should he living at his decease, of and In all 
the fund must bo paid to them. Poroclt's Policy^ his property), P. covenanted with G'. and L. his 
In re^ 10 L. J., Ch. 681 ; L, K. 6 Ch. 115; 25 wife, that they, or such of them as should be 
L. T. 233 ; 19 W. li. 801. _ living at his decease, should immediately after 

By a private act a fund was directed to he his decease take a share equal to his other 
raised for the conditional benefit and relief of daughters of all the property which he might be 
widows, children, and other relatives of the seised or possessed of, or in any manner entitled 
officers and others employed in the department unto or interested in, at the time of his death ; 
of customs in England ; and that rules and and that he would forthwith make his last will, 
regulations should be made for the formation of whereby he would give, devise, and be{|uoath all 
such fund, and directors and other officers ap- his property in such manner as to e:ffectuate the 
pointed who were to have the management of | intentions thereinbefore expressed, and would 
the same. Tlie code of rules in force at the time not revoke or alter such will. L., the wife of (x., 
of the execution of the following instrument was died in 1852. The capital money was, under the 
dated 28th July, 1886. The rules provided, that 10 & 11 Yict. c. 96, paid by the directors of the 
the admission by the directors of a nominee of a fund into court. On petition presented by B. 
subscriber should take place during the lifetime and 0. : — Held, first, that the covenant of P." did 
of such subscriber ; and that the subscriber not affiect the particular fund in question, as it 
should have power to direct, by any instrument was not a part of his general estate, and therefore 
in writing, to be deposited with the directors, or the claim of G-. must be rejected. PoivdVs Tnaf,s, 
by his wifi, that the whole capital money insured In 2 Jur. (N.s.) 799. 

or forthcoming at his death should be paid, in Held, secondly, that under the instrument of 
any manner he might think proper, for the benefit nomination B. and G. were, in the events which 
of his widow, children, or relatives, or of his had happened, entitled to take the fund abso- 
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,her (■'.liililroii ns slie ami her liashantl luia'ht- think 
])ro|)(;r ; tlm farhcr to have (iic power to led m 3 
tlve l.OUtt/., with lier consent and tliat of her 
tnistee, in any .-ecurity they rnipiit agree, upon. 
Xo sertlenient was executed, and the wih; died 
v.ilhuLLt issue : — ■Held, that tlie Inisljaiid. who 
survived and wlio took out ietlers of jahninist ra- 
tion U) Ids wife's elTecis, was entirlcd lu the 
l.Oddk ; and tlie court directed specific ]>er- 
f( (rniance a,gniust the father to eli’ectuate payment 
of the ],0{)0/. to the lmsl,)and as such adminis- 
trator. Dpnnelnj v. Dclantj, Ir, IL 10 Ihp d77. 

Agreement to Settle Land — Bond — 

Breach of Condition.] — A bond wais given lyv 
the fatlier of an illcgit ininlechild to Inur intended 
husband, in contein^dation of tlicir intemied 
marriage, in the penal sum of 2,000?. and interest. 
It W'as recited in the condition, that, in con- 
sideration of the intended marriage, the obligor 
’and pi'oposed to the obligee to surrender certain 
copyhold pro[>crty, then let on lease at a rent 
of oOZ. per annum, to Hie uses thereinafter 
mentioned ; and if such surrender should not lie 
so made wnthin eighteen months after the mar- 
riage, the husband and wife, or the survivor, should 
receive, after the death of the obligor, 1,000/. ; 
and he was, in the meantime, to pay the husband 
and -wife 50/. a year for the interest thereof, 
until the said principal sum should be fully dis- 
charged. The condition was to the effect of the 
recital, and that if the estate should be so settled 
in substance, to the use of the husband and wife 
for life, remainder to the survivor, remainder to 
their issue ; and if the 1,000/. and interest should 
be paid, or if the obligor should make such 
surrender in his lifetime, and pay the arrears of 
interest up to the time of the surrender, the 
obligation to be void. The obligor died with- 
out making the sunendcr, having regularly paid 
the 50/. per annum, and by his will he devised 
the copjdiold estate to his daughter, the wife of 
the obligee : — Held, that the bond was not for- 
feited l‘>y reason of the breach of the condition ; 
that it was merely an agreement to settle the 
land, and as such satisfied "by tiie devise, although 
absolute to the wife ; and that it was an agree- 
ment of which equity would enforce the specific 
performance ; the penalty being onl}'’ meant to 
secure the settlement recited in the condition. 
Time for the performance of the condition is not 
of the essence of the contract. Tlie obligor held 
to have no power to elect either to pay the 
money, or settle the land. Hoper v. Uartliolo- 
meio^ 1 2 Price, 796. 

Consideration.] — Where a father, being 

the heir of a lunatic, who might be induced to 
make a dispiosition of his estate injurious to him, 
was in embarrassed circumstances, and incapable 
of bearing the expenses of suing out a commission, 
agreed, in consideration of his son’s prosecuting 
it, that in the event of the lunacy being 
established, and the estate descending upon him, 
he would execute a settlement in favour of his 
son and issue, the circumstances -wholly repelling 
fraud or inadequacy of consideration, decree for 
specific performance of the settlement, reversing 
the judgment below, Pi^.rsse v. Pense^ 1 West, 
IJO; 7 Cl. A F. 279. 

Marriage articles entered into between an 
intended husband and the father of the wife, 
whereby each party covenanted to settle funds 
on the usual trusts, were enforced by the hus- 
band against the father’s estate after death of 


'^'or^niants fo Selile. 

the wife withont issue, although Hie hnrijand 
had always uegifMhed and i’efiised t-Ti ruliil his 
]n‘irl C'f Hie aureenicnl. Jrdoji v. .A'e,y. hJ L. J., 
Ch. 506; U'jt. 6 Oh. 610; 25 U T. 522; !9 
W. E.' 864— C. A. ' 

— — Conditional Covenant — Breach of Con- 
clition.] — .Marriiige aioicle-' reeded tliat Jj., Ihe 
hiidier of tlie inierided Imsbatid, hatl agreed, 
in case the nian'inge should take effect, pay 
2(H)/., and. al-^o to se(dle Hic hmds of 'J', in the 
manjic]’. lo the uses, nnd lupnii Hie trusts 
tlieroLuafi er uientioued ; au<l tiuu 8., the farber 
of the iuteirtefl vrife. who ■‘.vas an iiifaut, had 
agreiiil to Convey the lauds of H., in the manner, 
at tlie 1 lui( 3, iu the uses, and uipon the trusts 
rl'iereinaftei* nientioneil, a,ijd al-^o to pay to the 
intended husband lOO/. upon the marriage. It 
was then covenanted ])y L. that, in e,a,sc the 
marriage slmnld take e!h;c*r. uiid 8, slmold, as 
soon as the iutenderi wife came of age, settle the 
lauds of G. to the U'^es llierein expi-essed, lie, L., 
'svould settle the lands of T. to his own use until 
the marriage, and, from and after the marriage, 
to his own use for life, with remainder, upon cer- 
tain trusts, for the benctit of the husband and 
wife, and the issue of the marriage ; and it was 
covenanted by S. that, in case the marriage 
should take effect, and L. should pei’form liis 
covenant, he, S., would settle the lands of Cl, 
to the use of himself for life, with remainder, 
upon certain trusts, for the benefit of the 
husband and wife, and issue of tlie marriage. 
The marriage took effect, and the wife came 
of age, but S. failed to settle the lands of G-. : 
— Held, nevertheless, that L. was bound to 
perform, the covenant on his part. Lloifil v. 
Lloijd, 2 Myl, & G. 192 ; o L. J,, Ch. 191 ; 6 
I.. J., Ch. IBo. 

Specific Performance Eefused — ITncertainty — 
Ho Mutuality.] — A., on the .mania ge of his 
daughter to B,, covenants that B. should have his 
land, called C., for 1,500/. less than any other 
would give for it, and afterwards devise.s the 
premises to his grandson for life, with remainder 
over, and dies, Court refused, to decree a specific 
performance of tliis agreement, by reason of 
the uncertainty and want of niutuality in it. 
BnmUy v. Jejferiea, 2 Vern. 415 ; Pre. Gli. 138. 

Covenant by Tenant for Life on Behalf of 

Infant.] — Where a niother who was tenant for 
life, with remainder to her son in fee, who was 
under age, covenanted, on his nuirriage, that 
they would settle, witliin two years, an estate 
on the heirs male of the marriage ; bill, for 
a specific perfoiinaiice by decreeing a strict 
settlement, dismissed ; and even if it hail ap- 
ficared that there had been a sufficient cove- 
nant for that purpose, a great length of time 
having elapsed, and none of the parties having 
asserted their rights, the court wmuld not have 
interfered. Iloiuarih v. JJeem-j 1 Eden, 351. 

Where Plaintiff’s Title might have been 

Barred.] — A., on the marriage of his son, cove- 
nants to purchase lands, and settle them to the 
use of his son B. for life, remainder to the heirs 
male of the body of B. The sou dies, leaving 
issue a son, who brings a bill against the 
executor of A., for the performance of the 
covenant. Bill <.Lismissed in regard the plain- 
tiff’s father would have been tenant in tail, 
if the estate had been settled, and might have 
barred it. v. Bc/mi, 1 Vern. 480. 





SETTLEMENT — to Settle 


and after the father’s death, he assigned the .“a)riL 
to plaintiff as a security for a debt. lJpf)n ii I'ii:; 
hy plaintiii against the father's executors and 
the husband’s assignee, lord ehanceilor directed 
the executors to account to plaintiff for the hotiZ.,. 
which was never the wife’s inouej but the 
husband's, and said, if he were to stand neuter, 
the husband’s assigitees, who liad the legal estate, 
and less equity tlian tlie plaintiif, might receive- 
the monejL Ijnitt v. Forcer, 3 Atk. 403. 

Where a wife has a demand in her own right,, 
and the husband appdies in her right, if thei-e be 
no agreement on her i)elialf before marriage, the 
court will take care of her. Ib. 

If the husband had not been a bankrupt, and 
had brought a bill for performance of the father’s- 
covenant, he could only have been ct)mpc'lled to- 
give a bond, and the wife must have taken her 
chance, and an assignee shall not be in a worse 
condition than an assignor, but it has oftcji been 
held he should be in a better. Ib. 


bound to Execute, j — Where funds came to the 
wife after marriage, the husband being in India, 
a contract of settlement of those and of other 
funds, by her father, was prepared and executed 
by the latter, and sent out for execution by the 
husband, who in the meantime had given in- 
structions for a settlement in different terms : — 
Held, that the husband not being bound to 
execute the former, the father was not bound by 
it, altliough executed by him, and containing 
covenants for the benefit of an infant. JVoodrocb 
v. 2Iom-Uon; 1 Coll. C. 0. 273. 

Damages — 'Value of Lands, how Computed.] — 
A father, in contemplation of the marriage of his 
son, proposed, in writing, to settle an estate in a 
specified parish, “worth 200Z. a year,” free from 
incumbrances, on himself, for life, with succes- 
sive remainders to his son and his intended wife, 
and the children, charged with 50/. a year to his 
own widow, for life. By a settlement, not referring 
to the proposal, the father conveyed an estate, 
held in fee, worth 57/. a year 


and an estate of 
wiiich Jie was tenant for life, with limitation to 
his son in tail, of the yearly value of 190/., botli 
in the specified parish, to the proposed uses, and 
absolutely covenanted that the conveyed here- 
ditaments were of the annual value of 200/., and 
that he w’as absolutely seised in fee of tlicin. 
The marriage took effect, and both the son and 
his wife died, leaving an infant daughter ; the 
son had married a second time, and left a son, 
who became tenant in tail of the lici’editaments 
worth 190/. a year. In a suit by the infant 
dangliter and the trustee of her settlement, 
against the representatives of her grandfather, 
the settlor, for damages for the breach of his 
covenant : — Held, that the proposals could not 
be looked to as defining the value of the pro- 
perty to be settled ; and that the plaintiffs were 
entitled to damages to the full extent of the 
value of the settled land, though that w’ould 
create a total income under the settlement of 
247/. instead of onlv 200/. Waae v. Jliolierton, 
3 De a. & Sm. 751 ; 19 L. J., Oh. 254 ; 14 Jur. 
784. 
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irj of w]n<'h thoy should have a, charge* 
MpoH th<; t^.^tale for a sum of cacli. A i 

an'aim-eiiioiit liavnig thus been effected, he 
actually ordd in on the amount agreed to 
he charged. The sister afterwards innrrie<l, and. 
upon 1 he treaty foi* the marriage, the iiitendel 
husband was infonned by the couuoon friend 
that her fortiine wa< 4, 00')/,, charged upon W. 
]\i.'s estates, il'he siiarriage took eifect : — Meld, 
that, this was an agreement of whica a court of 
{‘(juiry wiJi decree specihe pei'forntance as to all 
the yosiiige]' chiidi'en. Motiigoinmf v. lieilltj. 
j rdigh (X.s.) bSH ; 1 Duw cM Cl. bn! AHirining 
May (.C J. (App.) iiv. 


e. Deficiency of Fund Covenanted to be 
Settled. 

- Deficiency in Pension — Covenantor’s Estate 
Liable.]-— In a marriage contract the iiiisbaiid 
covenanted to secure to his wife the benefits of 
the pension or aiiniiity payable to the widows of 
subscribers to a certain film T to which he 
was a subscriber, " and failing thereof, or in case 
the said [)ension or annuity, from whatever 
cause, shall not bo available to her, saving and 
excepting only through her liglit to and posses- 
sion of such se})arate funds as by the rules and 
regulations of the saidf tmd would exclude her from 
all benefit thereby,'’ to pay a 3 ^early sum equal to 
the pension. At his death he had secured to her 
a year, on the Mom bay Military Mund. A 
deduction from tins was first ma<le, and finally, 
on her secoml marriage, the allowance was 
stopped : — Held, that the first husband’s estate 
was bountl under his covenant to make good the 
deficiencies. Taylor v. Ho/taclt, 5 01. ck h\ 380. 

In Annuity Charged on Lands — Personal 

Estate not Liable,] — By a setidement reciting an 
agreement to provide a jointure for the intended 
wife, but not stating the amount, the intended 
husband covenanted with the trustees to convey 
to them certain lands, tlicn held in trust for him, 
upon trust, after liis death, to permit the in- 
tended wife, during her life, to take out of the 
land an annuity of T2al,, with power of distress 
and right of entry ; and the settlor covenanted 
to do all such other acts as should be necessary 
for the further and better assui-iiig the annultjq 
according to the true intent and meaning of the 
deed : the lands having proved, after the hus- 
band’s death, insurficient to pay the nniiuity in 
full : — Held, that there was nothing in the settle- 
ment amounting to a covenant for or warranty 
of the adequacy of the lands for payment of the 
annuity in full, and that the personal assets of 
the settlor were not liable to make good the de- 
ficiency. Wddo/i Y. JBradshfno, 7 Eq. 108. 

In Share of Specified Property— General 

Estate not Liable,] — Where a settlor intimated 
his wish to settle a certain sum, part of a parii- 
cuiar share of property, which he specified, but 
that share did not prove of so much value as the 
sum he wished to settle, his general estate held 
not liable to make good the difierence, Emim 
Y. Wyatt^ 31 Beav. 217; 8 Jur. (n.s.) 499 .; 7 
L,T. 86; low. E. 813, 

, '' In Wife’s Portion — Eo Warranty — Com- 
mon Mistake.] — Bill by husband to have wife’s 
portion,- part of which was invested in stock, 
made' up money, on ground either of express con- , 


tract or re|)reseutation upon which the marriage 
took place dismissed ; the description by articles, 
thougii generally ‘‘ the sum of 4,01)>)Z.‘’ referrmg 
to that suiii in settlement, and the represeutation 
under circuinstances not amounting to warra.oty, 
and pn)ceeding on a common mistake. Jb/.v//a 
V. MctHycott. 0 Ves. 13 ; 7 E. E. 135. 

In Intsreat on Stock rednesd by Acts of 

! Parliament.] —By a nmiTiage setticiiient exc- 
' cuted in 1797, reciting that S., the inteniicd ims- 
Veand, was entitled to real estate on the deceaNC 
of his father, and to certain sums in the Bnalisli 
funds, as residuary legatee of his grand nnat her,. 
S. covenanted with the trustees that he would,, 
as soon as he could after the execution of tlie- 
settlement, transfer to tiiem the money, and 
invest in such funds as should he thought umst 
advisable, ill the names of the trustees, such 
further sums, the interest of which shouid 
amount to 606Z. a year, free from all deductions.: 
in trust for B- for his life, and after his death 
upon trust to pay the interest to A., his intended 
wife, as a jointure, wltli a power to B. to 1 ‘evoke 
the trust of the fund so to be invested, on con- 
veying to the trustees leal efttarc of the value of 
fiObZ. a year, to be held on the same trusts. B. 
died in 1798, leaving one son, who died in Lsi2. 
Tn 1799 and 1801, his executors transferred to 
the trustees of the settlciiient U. per cent, slock, 
then producing 600Z. a year, but which was, by 
successive acts of parliament, ultimately reducerl 
to 3 [)er cent, stock, arul beeame insufiiciijur to 
pay the 600/. a year : — Held, that A. was not 
entitled to have the deficiency made good out of 
I the as-^ets of B,, the caveiiant having been j)er- 
' foriiiod by the transfer of stock, which, in IBoi, 
rod need" 6UUZ. a year. A^aplrr v. >itaj}les^ 10- 
i ir. Ch. 11. 

: A testator, upon the marriage of a daughter, 
i entered into a bond conditioned for tiie transfer" 
i to the trustees of her settlement, < luring his life, 
or within twelve months after his decease, of 
10,0001. 4 per cent, bank annuities ; the o:ily 
4 per cent, bank annuities then existing, were' 
afterwards re..lnced to 31^ per cents. ; but there 
was existing at the t-irae of his death a new 
4 per cent, stock, which had been createti two 
years after the retluction of the old 4 per cents. 
The bond is satislied by a transfer of KlUUf.d, 
3^- per cents. Shrffidd v. Cocontnj {Earl). 2 
iiuss. cV: M. 317. ■ ■ ' 

By a marriage settlement, the husband cove- 
nanted to secure to the wife for her life, if she : 
survived him, the dividends of a sum of 4,000/. 
navy 5 per cent, arm allies. The has band had 
no 'stock in the navy 5 per cents, at the date of 
the settlement, or at any subsequent period. 
By an act of parliament, the navy 5 per cents, 
vv'ere converted into new 4 per cents., and by 
another act it was provided that ail obligations 
for the transfer of the navy 5 per cents, should 
be satisfied by a transfer of 106/. in the new 
4 per cents, for every 100/. in the navy .5 per 
cents. By a subsequent act, the new 4 per 
cents, were converted into new 3^^- per cent, 
annuities, and it was provided that all obliga- 
tions to transfer the new 4 per cents, should be 
satisfied by transferring an equal sum of new 
3 per cents. The widow under her settlement 
is entitled only to a transfer of, 105/. in the new 
34 per cents, for every 100/. of the navy 5 per 
cents, under her husband’s covenants. Mihoard 
V. Mihoard, 3 Myl.&: K. 311 ; 3 L. J., Ch. 
141. ■ 
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Ie Wife’s PortioE— Proportional Eedue- 

tion in Settlement.] — A father, in consideration 
of 2,(500/. to be paid him on his son’s marriage, 
as the wife’s portion, articles to settle 600/. a 
year ou the marriage ; and it being after dis- 
covered that she had only 1,600/., the father was 
decreed to make a settlement for the 1,600/. 
only, in proportion to what he was to have made 
for the 2,600/,. and not to deduct out of the 600/. 
per aninnu 1,000/. worth of land, viz. 50/. per 
annum, as was ursred he should. Basher ville v. 
6\nr, Pre. Cli. 186 ; 2 Yern. 448. 


should be invested and the interest paid to the 
husband until ho otfected it, and then he was to 
receive the princinnl. The insurance was not 
effected within the time mentionc<i : — Held, that 
the husband might eifect the insurance at any 
time during his life ; that the trusts hi favour of 
the wife did not arise till the close of the life of 
the survivor of her father and husbaiKl, and that 
the trusts in favour of the cliildren did’ not arise 
till after tlie death of all thiee — viz. the father, 
the husband, and the wife. Ih. 

The dividends of the 1,000/. were therefore 
directed to be paid, during the life of the 
husband, to his mortgagees, or until he should 
effect the insurance ; and if lie effected air 
insurance, the principal was to be applieil in 
payment of the mortgage debt, and the residue 
to be paid to the husband, or the parties claiming 
under him. Jh. 


“ Free from all Deductions ” — Succession Duty.] 
— Tlie father of a married woman covenanted 
with trustees for payment to them at such time 
or times during his life as he should think fit, or 
within twelve calendar months after his death, 
of the sum of 10,000/. “ free from all deductions 
whatsoever,’' and for payment to them in the 
meantime of an annuity of 200/., the principal 
sum and the annuity to be held upon the trusts 
therein mentioned for the daughter and her 
family. The covenantor did not pay any part 
of the 10,000/. in his lifetime, but after his 
death his executor paid to the trustees the full 
sum of 10,000/. The crown claimed succession 
duty from the trustees, who paid it, and claimed 
repayment from the executor on the ground that 
the i 0,000/. was to be paid free from all deduc- 
tions. Both parties agreed that the fund was 
liable to succession dut^’-, and argued the case on 
that footing : — Held, that if the duty was pay- 
able it must be borne by the fund, for that the 
relation between the trustees and the executor 
was simply that of creditors and debtor, that the 
executor was not liable to be called on by the 
crown for the duty, and that when he had paid 
the 10,000/. in full to the trustees, he had dis- 
charged his testators obligation, and was not 
concerned with the question whether succession 
duty w as 1 )aya ble. Whether any succession duty 
was payable on the death of the covenantor, 
quaere. Ilkjqim, In re^ Bay Tumsll^ 55 L. J.. 
C4i. 235 ; 31 'Ch, D. 142 ; 54 L. T. 199 : 34 W. B! 
81— 0. A. 


By marriage settlement the husband cove- 
nanted with the trustees that ho would forth- 
with effect a policy of assurance upon his life 
with some respectable assurance company, for 
the sum of 1,000/., and assign the same to the 
trustees. A policy of assurance effected witli a 
friendly society, if it be not assignable, or if it 
be less beneficial than a policy effected with an 
ordinary assurance company, is not within the 
meaning of the covenant, and a reference was 
directed on the subject. S. C\, 3 Jo. & Lat. 519, 
Semble, that a friendly society is not an 
assurance company within the meaning of such 
a covenant ; and that, if the covenantor rely 
upon an assurance with a recently established 
friendly society (supposing such to be an 
assurance company within the covenant), as a 
performajice of his covenant, he ought to show 
that the society is possessed of capital, and is 
solvent. Ib. 


2. OOTENA2?TS TO INSUKE AND SETTLEMENT 

OF Policies. 


Construction — Inconsistent Clauses.] — Prin- 
ciples on which the court proceeds in putting a 
construction upon inconsistent clauses in a settle- 
ment. B^(sh V. JVatJdns^ 14 Beav. 425. 

By the terms of a marriage settlement, 1,000/., 
secured by policy of insurance on the life of the 
intended wife’s father, was to be paid to the 
intended husband, provided he had previously 
effected an insurance on his own life for a 
similar amount ; if not, it was to be paid to the 
wife. It then directed that, if the insurance 
should not have been effected, or if the husband 

and wife should be both dead when the 1,000/. to effect an insurance. 

; should be received by the' trustees, it should be health thenceforward until his death. In an 

. '’v paid to the issue of the marriage. The husband action for the administration of his estate: — • 

covenanted, to effect an insurance within six Held, that the contingency of A, ’s health failing 
r ' Jffoiiths after the decease of the wife's father, to was in the contemplation of the parties, and, 

' secure the payment of the said sum of 1,000/. at consequently, that the covenant was absolute, 

his decease. By a.clanse. at the;ehd,of the Arthur's Mtate^ In re^ Arthur v. Wynne^ 49 
'/ the: L-' J*., Oh. 566 ; 14 Oh. I). 60S i 43' L, T. 46 ; 26 


Failure of Health — Insurance becoming 
Impossible— Covenant held Absolute,] — A., on 
his marriage in August, 1873, covenanted with 
the trustees of his marriage vSettlement that he 
would, on or before the 2nd July, 1875, insure 
his life in the sum of 10,000/., which when 
received was to be held by them on trusts for the 
benefit of his wife and children. At the time of 
his marriage, and until shortly before July, 1875, 
A, was and continued to be in good health, but 
after that he fell ill, and consequently was unable 
He remained in ill- 
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Wife Surviving witK 0eiieral Power of 
Appointment not Compelled to Keep up Policy,] 
— Br a aa-n'daw, scttloncTit, some property, 
to the pi'iiicipal |)ni‘t of which the intended 
wiFe wa^ cniirled i'or life, was conveyed to 
rni'sees for her se])r;i-:t.te ii<e ; and it was agreed 
that 1 he ti-nstees .'-lioidrl olfeet an insurance on 
lie]' life, and [;ay tlic ijrcnuum out of the trust 
inone;;', aiul should invest the amount assured 
whe-n rcccival, and pay the divi<lerKlB to the 
ill fended liusbemi for life : and. after his decease, 
pay as file wife should a’ljjoint, and, in default, 
to rlie ]jersons (mfifled under llie statute of 
dist rilait'iou <'>1; inteslare’s estate. The wife sur- 
vived her hushn ud : — LTeld, that she had then a 
right to refuse to ket}p ui» the policy ; and that 
this court vrouid not consider her bound to 
perform the agi'oemenl for the berielit of mere 
volunteers. Goihal v. WcJjb, 2 Keen, 91) ; 7 
L. J., Ch. 108. 


b. ■ Premiums and Duty of Trustees. 

Covenantor Unable to Pay — Surrender or 
Sale Authorised.] — A husband, by his mar- 
riage settlement, covenanted to keep up policies 
on his life for the Vjenetit of himself, wife and 
children. He became wholly unable to pay the 
premiums. The court authorised the trustees to 
surrender the policies. BfrreG'orJ w Berenford . 2'^ 
Beav. 292. And, in another case, under similar 
circumstances, the court aiithorisoLl the trustees 
to sell the policy, and accumulate tlio produce. 
Hill V. Trenenj^ 23 Beav. 10. 

Trustees not Liable for Loss.] —By a mar- 
riage settlement, a Imsbami assigned a policy 
on his life to trustees, and covenanted to keep it 
up. The trustees neglected either to obtain 
possession of the policy, or give notice to the 
otiice, and the policy was mortgaged by the 
husband, and afterwards sold and surrendered. 
The Imsband appearing to have been in insolvent j 
circumstances and unable to kce’p up the policy, 
and the trustees having no available funds for 
the purpose Held, that the trustees were not 
liable for the loss. Hobtlaij v. Petem^ 28 
Beav. G03. 

Wife^s Lien for Premiums Paid by Her.] — 
The rule of equity, wliieh prevents a party from 
receiving any interest under a settlement until 
he has discharged those obligations or covenants 
to which he is liable under it, applied to the case 
of a policy of assurance assigned to the trustee 
as a security for the payment of a sum which the 
husband had covenanted that his representatives 
should pay after his death, and against a pur- 
chaser of the husband’s interest under the 
settlement, from his assignees under a fiat in 
bankruptcy. Feme covert, out of her separate 
income, pays the premiums on certain policies of 
assurance, which, by a settlement made pre- 
viously to her marriage, were assigned as a 
collateral security for a provision settled upon 
her under that instrument by the covenant of 
her husband : — Held, upoir the money secured by 
the policies becoming pa.y able, she was entitled 
to a lien on the policy fund for the amount of 
the premiums so paid. The voluntary payment 
of premiums on a policy of assurance confers on 
the payer no interest in the policy. Burridtje v. 
Mow, 1 Y. & 0. C. 0. 183, o83. Affirmed,. 13 
L. J., Ch. 173 ; 9 Jiir. 299. 


Premiums Paid by Trustees — Amount Ee- 
eoverabie.j— By a marriage settlement a fund 
was impressed with a trust to pay sucli pi't-mirims 
upon policies of assurance on the husband’s life, 
assigned by the husband to the trustees, as he 
should fail to pay ; and the husband covenanted 
with the trustees to pay the prcf.uiums. in 
1871 the husband filed a liquidation petition, 
after which the trustees paid the premiums ruit 
of the wife's life estate. The husband's cove- 
naiit was valued at 2,0.’)2^. 8.v., ami a claim for 
that amount was . taken in by fho setrhunent 
trustees, and in December, 1875, w’as ndmitied 
as a proof. In April, 1876, a dividend of I0,y. 
was declared, but before the amount reaeiiud the 
hands c.)f the settlement trustees, the husijuiiil. on 
the 13tli May, 1876, died. At that time the '-■urns 
which, had been disbursed by tlic Hettdemeut 
trustees amounted to 766h5.y. : — Held, that, the 
settlement trustees were not entitled to receive 
the whole dividend which liad been declared, but 
only the amount of their payments for premiums, 
with such interest as the dividend had been 
actually making. Miller, In re, Wnrdleij, Ah/: 
parte, 6 Ch. D. 790 ; 37 L. T. 38 : 25 '\V. 1C 
881. 

3. Cov^SN-AtvTS TO .Settle After- acquired' 
Property. 

a. Construction. 

General Words Rejected.] — Covenant to settle; 
whatever should come to a wife from hei* motlier. 
or otherwise, held not to bind property conuiigV 
unexpectedly from other quarters. Willi a v. 
WaUams, 1 Bro. C. 0. 152. 

xi settlement was made of A.’s oiic-fiftli share, 
in stock, and all her interest, by survivorship 
or otherwise,” in tlie same. A. was one of five, 
children, and in an event, which had then 
become impossible, there might have been 
accrual by survivorship among them: — Held, 
that an interest which A. afterwardKS took in the 
stock as next of kin to a deceased brother was 
not bound. Edward a v. Broughton, 2 X. K. 476 
32 Beav. 667 ; 11 W. K. 1038.' 

Words Supplied.]— A covenant to settle the 
wife’s after-acquired pr(iperty will, in the 
absence of a contrary intention, be construed as 
appljing only to property acquired during tlio 
coverture, although the words dining the said 
intended coverture” are omitted. Edwurds. In 
re, 43 L. J., Ch. 265 ; L. B. 9 Ch. 97 ; 29 L. T. 
712 : 22 W. II, 144. S. P., Ilolhnvag v. Ilolhn 
(Day, 25 W. R. 575 ; CaoqdjelL In re, 46 L. J., 
Ch. 142 ; 6 Ch. D. 686; 25 W. R. 268 ; Carter 
V. Carter, 39 L. J., Ch. 268 ; L. R. 8 Eq. 551 ; 
21 L. T. lOD 

Restriction by Reference to Recitals, &c.]— A 
marriage settlement recited an agTcenient to 
settle all property dcrivetl from H. to which the 
wife or husband in her right should beemne 
entitled, and contained a covenant by the hus- 
band to settle upon the same trusts all property 
which should come to husband and wife, or either 
of them, under the will of .H. or otherwise 
Held, that the covenant was restrained by the 
recital to property derived from H; NeaVs 
Trusts, In re, \ Jur. (N,S.) 6. 

An intended husband and wife assigned to 
trustees all legacies, and other personal i)ropci’ty 
to become pa^^able to the wife, under her father’s 



SETTLEMENT— Gorenajifs to Hetile. 


will, “ or otherwise howsoeyer,” upon trusts for will a sum of 4, 000^. iipoji trust for such pcrsoiii 
her separate use for life, without anticipatiou, and pui-pnses as M. should appoint in wintin^' 
with trusts iu remainder in favour of childreu. ami in default of or subject to any such ajipoiiit- 
By the next part of the settlement, it was agreed meat in trust fa,r her sole aiul separate me, am 
tliat in case any property should during the the testator declared it to be his intcnliou iliai 
coverture be given or bequeathed to the wife, the M. might be able, by exercising her power o! 
hn>l>and should settle it so that the wife should ap[)oiutuient, to defi^at the operation of tin 
have sole pownr of disposing of the same : — covenant contained in her marriage scirlemcnl 
Held, that a legacy bequeathed by another will for the soti lenient of her after-ncquii'cd pro[(eity 
to the wife after the marriage w^as not subject The testator died in 1^87, M. apjutinted that 
to the trusts for children, the lattei* part of the the sum of 4.0<H)/. should be held in trust for hei 
settlement showing that the former must be separate lU'C by nine separate a[qK)iiirmeiits 
road in a restricted sense. StejfJicmuy/}, payfe^ made on separate days, and each under 500/. in 
3 De Ct. i\r. & G. 069. amount Held, that the sum of 4,000/. had 

Share of an una})pointed fund over w'hich A, been pmpeiiy appointed by Z\i., and was payabh 
had ha<l powder of api»ointment by will coming to lior, amt wuis not bound by lier cov'onant to 
to B., held bound by covenant to settle whatever settle afror-aetjuired property. Grrard (Ae/v/). 
B. should take under or by virtue of the wills of In rp. (Jit pliant v. Gerard, 58 L, T. 8UU. 

A. and X..or either of them, or otherwise how'so- 

ever, the court refusing to cut down these words Settlement of Beal Estate on “the like 
by refei’ence to the recital in Avhich the expres- Trusts ” with Personal Estate.] — B}" a marriage 
sion w'as “under the wills or otherwise of the settlement a sum of 36u/. belonging to the wife 
said tw’o testators.” (hoena Truat^ In rr, 1 Jur. wns sei-tled, after the deaths of hushand and 
(Jf.8.) 1069. wife, and in default of ai)point!nent by the 

wife, upon the wife's next of kin ** of her owm 
Exception of Property settled by Instrument blood and family in due course of distribution, 
under which it was Derived.] — A marriage the same as if she died a feme sole and intestate 
settlement made in January, 1877, contained a possessed thereof or entitled thereto.” The 
covenant by the husband and wife that all settlement contained a danse providiiig that 
pn opertv not thereinbefore settled to wiiich the after-ac<[uircd real or personal pmperry of the 
wife or tlie husbund in her right then w’as or wife should be settled “ upon and for the like 
should during the intended coverture become trusts, intents, ami }jurposes as were therein- 
bLneficially entitled, except jewels, trinkets, ckc., before declared of und eoneerning the said 
and except also any pro})ert 3 ^ which might be ]>Tincipal sum of 360/. thereby as.signed.” The 
settled by the instrument under w'hich it wns wife afterwnrds acc|iiired real and personal 
dci'ived, should be assured and transferred to or property, and died without having exercised the 
otheiwi'=;e vested in the trustees upon certain power of appointment, and the liusband also 
trusts. ‘Under an ap]jointraeiit made by an died: — Held, that the wife’s personal estate 
iialenture dated 30tli July, 1883, tlie wife had j^assed to her next-of-kiu according to the 
become entitled to a sum of 10,000/.. W''hicli by Statute of Distributions, the hnlf-bh od sharing 
such indenture W'as (U.'clared should be for her equally with the wliule blood; and that her 
sole and se])a rate use, and should not be subject real estate passed to her heir-at-law. Brhfp y, 
to 'any tru^t or agreement for settlement coii- Brigp, 54: L. J., Oh. 4:64 ; 52 L. T. 753; 33 W. K. 
tained in any settlement executed upon or in 454. ’ 
contemplation of her marriage: — Bleld, that 

the 10.000/. wns settled by the instrument under Agreement of even Date.] — By an niite-nuptial 
wiiich it was derived,^ and wars not within the settlement a lady and her intended husband, 
covenant, lunie v, Xane (post, col. 860), fol- after reciting a settlement of even date, and 
low'-ed. BereXii SriilpmcJit TrnsG-, In re, 59 that the pai’ties had agreed to settle other pre- 
L, T. 626. perty b-) wiiich the lady “may be entitled,'^ 

covenanted that, in case the lady “ should be 
Intention of Donor.] — ‘Where a covenant has entitled to any property other than that in the 
been enteied into for settlement of the future settlement, tlie same should be settled upon 
picqerty of a married woman, and a gift is after- ; similar trusts to those contained in the settle- 
W'ards made to her of such a nature as to come i nient” : — Held, that the agreement included 
within the terms of the covenant, no expression | after-ac(iuircd pioperty of the lady. BJarhlrv, 
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slioulil be Eoi’fbwUb a'Sni'od 1('» The tnistees. On 
the 2utli June. iSGn, A. uiid i,h apiioinied that a 
of the residue iuia[>jjoirued of the trust 
funds under tlie setiiemeiit of i8:»h, should, after 
tile, th^eeaso of tlie survivor of thf?iu. go to M. S., 
ilru'iFig her coverture, foi- hci’ sole and sepaiute 
u.se, without ]')o\vcr of anticipation, her receipt 
to be a suiticient discliai’ge for the payment 
■thereof. I'liere ivasn pivui.so tliat if M. S. should 
die in tlie liferiine of X. S., leaving no children, 
the same moiety shouhl go to the brorlierof M, 8. 
absolutely, and. that if M. S. sliouh.l survive her 
lunbainl, llic same moiety sliould go to M. S. 
absolutely. M. S. died in 1887, leaving chilflren, 
.and having by her will apj.)oiii ted and becpieathed 
all lier pro[)erty to X. 8., and appointed him 
t3ole exeeiitoie ,A. and B. had both pre-deceasod 
-M. S. : — Held, that the appointment by A. and 
B.,of the 20tii June, ISGl), hhowed an intention to 
-■excladc X", S., aiid any interest which he would 
take if the fund was canglit b}” his marriage 
■settlement : that thougii tlie restraint on antici- 
pation must be rejected (Fri/ v. Capper, Kay, 
16J), yet taken together with the gift over in 
■default of children and the receipt clause, it 
•showed an intention that the se}.jarate use should 
■.ap|.)ly only to the income accruing during tlie 
particular coverture, and that M. 8. should have 
210 power of disposition ovei' the corpus. Held, 
.also, that such a limitation was clearly good ; 
and that, therefore, the furnl having accrued dur- 
ing the coverture, the co]'})Us was caught by the 
■after-acqui i'ed property clause. Skate v. ihujffc, 
.58L. T, 54G. 

Wife's Property — Covenant by Husband — 
.IFund falling into Possession after Wife’s Heath.] 
— A general covenant to settle a wife's future 
property will not be restricted toproiierty falling 
ill during the coverture if the husband survives, 
though it will be so restricted when the wife 
'.survives. Fhlier v, Sh'trlniCt't) L. J., Ch. 21) : 

Ch. D. 290 ; 61 L. T. <.568 88 W. K. 70. 

After Husband’s Death,] — Covenrait to 

'.settle after-acquired property of the wufe : — 
Held, to extenc.i to projierty acquired after the 
death of the husband. Stvreits v. Van Voorst, 
17 Beav. 30.n 

Leasehold and Chattels— Conversion by Trus- 
tees.] — A settlement contained the usual cove- 
nant by the husband and wife, to assign after- 
4icquired property of the wife to trustees, with 
a proviso that it should be lawful fur the trus- 
tees, at the request of the husband and wife 
during their joint lives, and of the survivor 
during his or her life, and afterwards, at the 
■discretion of the trustees, to sell and dispose of 
such property, and inve.st the proceeds upon the 
trusts of the settlement. The wife afterwards 
became entitled to leaseholds and specific 
personal chattels : — Held, that the trustees were 
not for the present to convert these things with- 
out the request in writing of the husbaml and 
wife. Ho^few Jlopt, 1 Jur. (n.s.) 770 ; 3 W. B. 
;617.; " ' " ■ gy V 

Ambiguous Words— “The said Lands."]— A. ^ 
having, in his marriage settlement, conveyed 
leasehold estates, of which he was possessed, to 
trustees, to hold to his own use during^ his life, 
.and after his decease to the use that his intended 
wife should receive thereout a jointure, covenants 
to charge all the lands of which he was seised at 


the time of his execution of the settlement, or of 
wdiich he shonld at any time thereafter become 
seised, with tlm payrrient of the jointure, the 
settlement proceeded : “And, fiirtlier, that the 
said land, after the decease of the survivoiv’ 
should be to the use of the chilt.lren of the 
marriage : — .Held, that the words “ the said 
lauds” referred to the lands then conveyed to 
the trustees, and that the childi'en of the mar- 
riage did not, uiu.lej’ the settlement, acquire any 
interest in the after-acquire<l property. Ham- 
mrrsly, la re. Smitlt, E:r })artv. 12 ir. (.’h. it. 
319. 

Eeaity — Power of Sale Introduced.] — A settle- 
ment of pej-sonal estate contained a power to 
alter and vary, and a covenant to settle future 
aciprired real and personal estate on similar 
trusts: — Held, that a powder of sale might 
be introduced into a settlement of subsequently 
acquired real estate. Elton v. Elton. 27 Beav. 
634. 

b. Property Included. 

i. Property vested In Intorest or Possettsitm at 
Pate of Marriaye. 

Property not Mentioned.] — A husband cove- 
nanted to settle any property which his wife, or 
he ill her righr, should acquin?. during coverture. 
Property vested before the marriage in trustees 
upon truat fur the wife for life with remainder 
(in the events wducli happened) for her exe- 
cutors, administrators, or assigns : — Held, to l>e 
bound though not mentioned. Graft toy v. 
Ha m page, 1 Beav. 46; 8 L. J., Ch. 98; 3 Jur. 
622. ■ 

A settlement recited an agreement that speci- 
fied property of the wife and ail other personal 
estate which she then had, or at any time during 
the marriage should become entitled to, exeeecl- 
ing 200/,, should be settled, and the husband 
covenanted to settle any personal estate e.xcec<U 
ing 200/., in which he should thereafter become 
interested in her right. Shares in waterworks, 
exceeding 2U0/, in value, belonging to the wife 
at marriage: — Held, subject to the settlement, 
though not mentioned in it. James v. JJurant, 
2 Beav. 177. ■ ■ 

An intended husband covenanted to join with 
his wife in assigning to the trustecwS all property 
to which she should become entitled. At the 
date of the settlement the wife had an absolute 
vested interest in 1,935/. stock expectant on her 
father’s death, but it was not meiitioiTe<l in the 
settlement. The husband became bankrupt, and 
then the wife’s father died : — Held, that the 
1,935/. stock did not belong to the husbaners 
assignee as part of his estate, but was bound by 
his covenant. Blythe v. Granville, 13 Sim. 
190 ; 12 h. J., Ch, 82 ; 6 Jur. 961. 

, A testator made one will of English, another 
of American property, neither referring to the 
other. His daughter, who w^as entitled to 
personal property under both wills, executed on 
her marriage a settlement, including specifically 
her property under the English will, but not 
mentioning the American will. A clause pro- 
viding for settlement of such further personal 
estate (if any) as should during her life become 
vested in, or be : assignable by her and her 
husband : — Held, not to affect her American pro- 
perty. Iloare r. Hornby, 2 Y. & 0. C. C. 121 ; 
12 U J., Oh. 151 ; 7 Jur. 424. 

' A .covenant in an ante-nuptial settlement 
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tliat all the personal estate “ to which the wife 
shallbecome entitled ” should be subject to the 
trusts of the settlement : — Held, not to extend 
to property to which, without the knowledge of 
the intended husband or the trustees, she was 
then absolutely anrl immediately entitled. Otter 
Y. JMetUe, 3 De G. & !Sm, 257 ; 17 L. J., Ch. 
345 ; 13 Jur. 845. 

A. covenant in a marriage settlement, that in 
case, at any time “thereafter” any real or 
personal estate should “ descend, come to, or 
Test in ” the wife, it should be settled : — Held, 
to inclinle the proceeds of real estate taken 
by a public coiupanj’- to which the wife was 
then entitled hi I’cmainder. JUalte^ Em i)aTte^ 
16 Beay. 465, 

In a marriage settlement the husband cove- 
nanted to settle all the estate and effects to 
wdiieli tlie wife shoultl become entitled. The 
wife was at the time entitled to a moiety of a 
leasehold liouse, and to a third part of the pro- 
ceeds of sale of real estate, which real estate was 
not sold for many year's after : — Held, that these 
were present titles, and not included in the 
covenant. Wilttm v. Cohln, 3 Drew. 617; 25 
L. J., Ch, 850 ; 2 Jiir. (N.S.) 867 ; 4 AV. K. 759, 

Personal property, belonging to a wdfe at the 
time of mari-iage, but not noticed in her settle- 
ment, lie id to be bound by a covenant with A. 
by her husband to settle any personal property, 
exceeding 200/., in which he might thereafter in 
her right become interested. James v. James, 
9 L, J.", Oil. 85. 

By a marriage settlement 10,000/. were settled 
to the separate use of the wife for life, but a 
share in 3,353/. 0.v. 8rZ. consols, to which she was 
entitled, was not mentioned. The husband 
covenanted to settle on the w'ife her future 
acquired property, “except such as she is now 
entitled to, in possession, reversion, remainder, 
or contingency ” : — Held, that her share in the 
consols was purposely omitted, and that she 
W’as not ciititle<l to a settlement thereout against 
the mortgages tliGi*eof. Broolie y. Jliclces, 10 
L. T. 401 : 12 VV. E. 703. 

By a settlement made in Jnne, 1842, the 
husband covenanted tliat if any real or personal 
estate should “ descend or devolve to or vest iii ” 
Ills wife, or in him in her right, he would settle 
it. In August, 1812, a sum, which formed part 
of the share of the wife in the estate of her 
father (who died in 1821), but had been over- 
looked, ■was ]‘ecovered and paid to the trustees, 
and the husband received the income for twelve 
years : — Held, that it was not within the cove- 
nant, and that the husband had not so acqui- 
esced as to make it subject to the settlement, 
Ch’HreliM v. ShejJierd, 33 Bcav. 107. 

A marriage settlement contained an agreement 
that if the wife then was, or if she or her hus- 
band in her right, should, under the will of her 
father, become entitled to any real property of 
the value of 300/. or upwards, for any estate or 
interest whatsoever in possession, reversion, 
remainder or expectancy, then the husband and 
wife and all other necessary parties would' convey 
the said property to the trustees. The wife’s 
father was dead at the date of the settlement, 
having by his will devised real estate upon trust 
for his said daughter in , tail -iSeld, that the 
estate tail vvas not within' the agi^eemeat in the 
I 53 Ch.- 

'dtAf 23' Ch. IX 20QA 4'9‘:X. 'Tl ff'OI'l' 32 ' 'W.'" II. " 
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husband and wife covenanted with the irustoos. 
to settle all personal estate (save certain excepted 
particulars) to wliich the wife or tiie husband hi 
her right should become entitled. Before mar- 
riage a sum of money not mentioned in the- 
settlement was handed by tlie wife to the bus- 
band, in the opinion of the court simidy as a. 
loan: — Held, tliat this sum was subject to the- 
trusts. Ilamlltim v. James, Ir. E. 11 Eq. 223. 

Increase of Value.] — When property existing- 
at date of marriage is increased in value by the 
death of other persons (as in the case of tontijie 
debentures), such increment is not al'ter-a,C(]riired 
property within the meaning of a settlement. 
Brownes WiU, In re. 38 L. J., Ch. 31G ; L. E. 

7 Eq. 231. 

Chose in Action of Wife existing before, but; 
falling into Possession after, Marriage.]-— By - a„ 
marriage settlement 10,000/., part of a share of 
residue towdiich the wife was entitled under her 
uncle’s will, was settled upon trusts therein 
declared. The settlement cr)ntained a covenant 
by the husband and wife to settle all property 
exceeding 300/. vTiich the husband and wife or 
either of them in her right, should at any time 
or times subsequent to the .solemnisation of the 
marriage and during the coverture become seised, 
or possessed of, or entitled to, either at law or in. 
equity, under any gift, devise or bequest in her 
favour, or bj^ descent, representation, or any 
other means whatsoever. Previously to the date 
of the settlement the wife, who was of full age. 
had executed a general release to the executors 
other uncle’s will in respect of all her claims . 
against the estiite. It subsequently appeared; 
that the release had been executed under a, mis- 
take, common to all the jiarties to it, as to the 
amount of the share of residue, and that tiiewife 
was in fact entitled to a large additional sum. 
The release was set aside in proceedings in- 
stitute<l for that pitipose : — Held, that the 
additional share of residue was an equitable 
chose in action, which until tlie release tvas set 
aside, could not have been recovered against the. 
executors, and was therefore jjract-icailY gone ; 
that up)On the setting aside of the release the 
chose in action revived and must be treated as. 
having come into existence, or at least into pos- 
se.ssioii at that date ; and that therefore the 
additioiial sum was aftci*-acquired property 
within the meaning of tlie covenant. The. 
additional sum which had been recovered by 
reason of the setting aside of the release con- 
sisted in part of capital and in part of irico.me : — • 
Held, that the whole sum was bound by the 
covenant. But held, on appeal, that the setting 
aside of the release did not give the wife any new 
right, but merely removed a bar which prevented 
her enforcing an existing right to property, am.l 
that the additional sum was not .subject to the 
settlement. Garnet, In re, Bo/jhison, v. Gandyy 
55 L. J., Ob. 773 : 33 Ch. D. 300 ; 55 L. T. 562— 
0. A. Eeversing 34 W. E. 434. 

Chose in Action of Wife existing before^, 
but falling into Possession after, Determina- 
tion of Coverture.] — -A, by will directed his 
trustees to pay the income of o.ue-fourth of hi&. 
residuary estate to his grand-daughter B. for life> 
and after her i,lcath to stand possessed of her 
share for her children, and directed that an. 
annual sum, not exceeding 200/., should be 
for Brs iaaifftemane’e.. Xhe trustees ia* 
Bn.,. , 
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the surplus ([uriiin’ T>/s tiiiriority, 

mill nu her uttuiuiuu- age paiii her the interest on 
tile aceunuiiutioiis, ns if lliey were part of her 
oiie-ioiirih share. U. nfterwunls niiiilol C.,aiid 
])iu in sell lenient ]troperty to ^^hu]L she was 
enthied nudei- her frd'her's will. '1 m lo \\ as no 
relVreiiee to her grand CatlLei-’s will se\c i lecital 
that,. |,)ursuaiit to a power contained in that will, 
Ih had appointcilaii annuity to (h, in theevent of 
Ills surviving her. Tlie settleiuciit pro\d(:led that 
in the event of B., during the continuance of the j 
mai'riage, or C. in her right, thereafter becoming ' 
entitled to any further property esceedmg 400Z., 
either under her father’s will or otherwise, the 
projterty so acquired should be held on the trusts 
of ihe settlement. C. afterwards died, and the 
accrnniilated fund, being claimed both by B. and 
by the trii.stees of the settlement, the trustees of 
the will paid it into eoiirt, under the Trustee 
Eelief Act : — Held, that the fund was not bound 
by the trusts of the settlement, and that B. was 
entitled to have it paid out to her. Atkinwm' 
TvffMs, In re, Fitzroy, Me [1895] 1 Ir. XL 

280. 

Property to wMcli Wife or Husband in her 
Eight “shall become entitled.”] — In a settle- 
merit made before marriage there wavS an agree- 
ment" to settle upon certain trusts ail real and 
personal property to which the wife or the hus- 
band “ in her riglit at any time tliiring her now 
intended coverture shall become entitled (except 
jewels and” certain other articles “which it is 
hereby declared shall belong to ” the wife “ for 
her separate use”). The trusts included a power 
of sale, the moneys arising from the sale to be 
held ii])on the trusts agi;eed and declared con- 
cerning such part of the personal estate of and 
to which the wife “ now is or she or” the husband 
“ in lier right sliall become possessed or entitled 
as aforcsahl ” : — Held, that on the true construc- 
tion of the agreement, read in conjunction with 
the context, it included property to which the 
wife was entitled before marriage : and therefore 
that jewels given to the wufe before marriage 
were 'within the excc|.)tion, and belonged to the 
wife for her separate use. IJWlanin v. J/ereiej\ 
54 L. J.. Q. B. 148 ; 10 App. Cas. 1 ; 52 L. T. 
m2 ; BS'W. E. 373 j 49 J. K 484— H. L. (E.) 

Proceeds of Sale of Wife’s Separate 

Estate.] — An ante-nuptial settlement contained 
a covenant by the wife to settle aii}^ property to 
which during the marriage she should become en- 
titled. At the time of the marriage she was 
entitled to leasehold pinperty and shares in a 
company which were not included in the settle- 
ment, and wliich she sold during the coverture. 
With the proceeds of sale and accumulations of 
her income under the settlement she bought 
certain debentures, and partly with such moneys i 
and partly with money lent by her husbaiiil she , 
bought a leasehold house : — Held, that the deben- I 
tures were subject to the trusts of the settlement, 
and that the house formed part of her own 
estate subject to a chai-ge in favour of the trustees 
to tlie extent to which it had been bought with 
her money. Mewie v. 3I(.( docks (post, col. 879), 
discussed and distinguished. Bendy ^ In 

WalVs V. Bendy, 64 L. J., Ch. 170 ; [1895] 1 Ch. 
109 ; 13 R. 95 ; 11 B, T. 750 ; 43 W. K. 345. But 
see Finlay v. Barling^ post, col. 866. 

By marriage settlement made in 1841, certain 
property belonging to ilie wife (who 'W'as a 
minor) was settled, and it was agreed and 


declared and the husband covenanted wiUi the 
trustees ' that if the wife, or ho in, her right, 
should liecome entitled to any other projyerry 
whatsoever, the same .should be settled oir the 
trusts of the settlement. At the <late of tlie 
marriage the wife was, tinder a setlioinent minima 
in 1833, entitled to a vestetl interest in an un- 
ascertained share of a settled fund in reversIiaL 
expectant upon the death of the survivor of 
certain persons. Thewvife died in 1 <852, leaving 
t he h usbaiid her sur vi vin,g, ai i d t he i •eve] ’s i oi i a ry 
fund did not become divisible until 1888, wlieii 
the husband was still living -Held, tliat the 
wife’s share in the f arid was bound by the hus- 
band’s covenant and must be paid to the trustees 
of the maiTiao-e settlement, Fisher v. Shirley. j. 
59 L. J., Ch. 29 ; 38 W. R. 70. 

Moneys of which Husband “ should he or 
become Possessed.”] — By an ante-nuptial settle- 
ment a trader covenanted with the trustees of 
it to |)ay them 3,0007. out of the first eapita.l 
moneys, or real or capital personal estate, or 
capitalised income, of or to which Vie should be 
or become- possessed or in any wise entitled after 
the solemnisation of the marringe, within six 
months after he should “have become” so- 
possessed or entitled. The trader was at tire 
time possessed of stock in trade and effects, 
exceeding in value 3,0007., and so continued for 
more than six months after the date of the- 
settlement, but did not after the marriage acquire 
additional property to that amount. Ho became- 
bankrupt after the expiration of the six months : 
— Held, that the event contemplated by the 
covenant had happened before the bankruptcy,, 
and tliat there was a breach of the covenant 
entitling the trustees to prove. Era, ns, part(\, 
2 De G. M. -Sc G. 948 ; 22 L. J., Bk. 5 ; 1 W. E. 69. 

ii. Iteverlwnary Miterests in Personalty. 

Absolute Interest in Reversion.] — By a, 

settlement, 3,0007. was assigned by the father of 
the intended wife to trustees, to be held afrer 
his decease as to 2,0007., for the wife, her hus- 
band, and ciiildren, and as to the residue, for her 
husband absolutely ; and it was covenanted that 
all the property to which the wife, or the hus- 
band in her riglit, should become entitled, should 
bo settled upon the trusts therein declared of the- 
premises thereby settled : — Held, first, that the- 
[iroperty to which, the wife became absolutely* 
entitled in revers.ion during the coverture, wasi 
bound by the covenant ; and secondly, that the- 
sum given by the settlement in trust, for the- 
husband absolutely was not “ thereby settled.” 
liny lies v. Young, 1 N. E. 166 ; 32 L, J., Oh.. 
137 ; 9 Jur. (n.s.) 376. i 

Interest vested before Marriage.] — An in- 
tended husband and wife severally covenanted 
to settle. “all property (if any) not hereinbefore- : 
settled,” to which the wife, or the husband in- 
her right, “ shall at any time or times during 
the intended coverture become beneficially 
entitled in possession or reversion, or in any 
manner whatever, derivable directly or in- 
directly from”. J. A fund bequeathed by J., 
which the wife was then entitled subject to the 
life interest of ,a' person who outlived her hehl 
iiot subject , to the covenant. Jones, In re. 4.5 
L. J., Gb. 428 ; 2 Oh. T). 362 ; 35 L. T. 25 ; 24 
W. R. 697. 

On agTCcment before marriage, that every- 
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Held,' tha,t , the' mbiety of' the, fund was; subject to 
the covenant. Vla-rit, In re, 43 L. J., Ch. 332^ ; 
■H. R. 18, Eq. 436 ; 30 L. T.'544 ; 22', W. E. 6S6,.,,' 
H. was entitled, before marriage, , to ; a rever- 
sionary interest in personal property. In her 
settlement the husband and H. and her hiisband 
jointly and severally covenanted that if at any 
time during the marriage the husband and she, 
or either of them in her right, should, by gift, 
“descent, succession, or otherwise howsoeyer,, 
become entitled to any real or personal pro- 
perty,” the same should be settled. After the 
death of H. and her husbaiici, the pro|)erty fell 
into possession : — Held, that it was included in 
the covenant. IIIU, In re, 9 Jur. 942 ; 8 L. T. 
825 ; 11 W. R. 930. 

Covenant by husband and wife to settle “all 
real or personal estate, xn’Operty, or elf eels to 
which the wife or the husband in her right shall 
by gift, descent, succession, or otherwise become 
entitled” : — Held, to include reversionary in- 
terests ■which fell ill after the decease of both 
husband and wife. Ileghel Trrdft, In re, 4 GiJf. 
Property falling into Possession after Cover- 432. 
ture.] — By a settlement before marriage, part By a maiiiage settlement it "was agreed and 
of the wife’s fortune was settled, and it was sti- declared b> the parties thereto, and the husband 
pulated. “ tiuit all other the personal estate to covenanted with the trustees of the settlement 
■which she was, or might be or become entitled, that all stich pioperty as the wife at the date of 
should be permitted to vest absolutely in the her marriage, or as slie should become during 
husbind by right of marriage”: the 'wife sur- coverture, seised, possessed of, or entitled to, 
vived the husband : — Held, that a contingent should, so far as their respective rights, interests 
revei’sionary interest of the wife which con- 1 or powers over the same ■^vouid allow, be con- 
tinued reversionary and contingent during the I vcyed and assigned to the trustees of the settle- 
■wdiolo coverture, belonged to her and not to the ! ment. The wnfe was entitled at the date of her 
•executors of the husband. Farrer v. Ornnt, 7 : marriage to a vested reversionary interest. The 
L. J. (o.s.) Gh. 95. ; reversion fell in after the deatli of the husband 

Jn a settlement, it was agreed between the ] and wife : — Held, that the covenant was a eove- 
partios and the husband covenanted, that if any | nant of the wife as well as by the linsband, ami 
personal pro} lerty should, daring coverture, come ! that the reversionary iuteiWt was included 
to or vest in the wife, or in him in her right, the | therein. J/IFfnmpei, In. re, iyErfnmpe,s^ v. 
same should be settled. The wdfe became en- C'raive, 53 L. J., Gh. 1117 : 51 L. T. 502 ; 32 
titled to a reversionary interest, wdiich did not W. E. 978. 
fall into possession until after the death of the 

husband : — Held, that she was bound to settle Property not Reduced into Possession, j — A 
it. Illeher Y, Jl/teJier, Beiiw '2'22. I testator bequeathed his personal estate to his 

A settlement contained a covenant to settle | <laughter, the same to be ahvays cou'-idered as 
any pj' 0 ])erty which should come to or devolve ; vested in her. upon her attaining twent 3 ^-one, 
upon the "wife, or her husband in her right, “at j and to be subject to her disposition tlieroof ; 
jany time or times after the solemnisation of the ' but in case she should die without attaining 
said intended marriage and during the coiitinu- ! twenty-one, or without disjjosing of it by ■will, 
fince thereof.’’ The intended wife w'as then i then it was to be subject to the dis}K')sition by 
entitled to a reversionary interest, subject to the ! will of his wife. The daughtei* married under 
life interest of her mother. The Avife died befoie twenty-one, and articles proviousH to her 
the tenant for life, leaving the husband surviv- marriage the husband covenanted to settle ail 
ing:— Held, that her reversion aiy interest was }-)ropcrty left her by tlie testator upon her a,nd 
bound by the covenant. I?o,n‘ v. Cornuh, 16 himself fur life, and then for tlieir children : — « 
Ij- T. 78f). Held, that she took the proper! ,y for life only, 

A covenant, by husband and wife, to settle with power to dis{)ose of it by will, and that her 
property to which the wife or the husband in husband not having reduced it into posscssimi, 
her right “shall become entitled” during the the articles were not binding upon the wife, 
-coverture, held to include imoperty vested in Horton v. Horton, 16 Sim. 552 ; 18 L. J., Oh. 
reversion before the coverture, and falling into 239 ; 13 Jur. 247. 

possession during the coverture, but not property A settlement recited an agreement to settle 
to which they were entitled only in reversion all moneys to which the wife then was or therc- 
eiuring the coverture, and which fell into pos- after during the coverture, or to which her hus- 
sesaion after the coverture. ^ CllnUni’s Irtids, band in her right might bccoimj entitled, and 
'"In re, Hallway, Ese pmU, JVeai’-e, parte, 41 that the husband should enter into the covonaut 
-■ L. J., Ch. 191 ; L. li IB 3St|. 293 \ 26 L. T. 159 ; to that effect thorcinafter contained. The cove- 
■ ; SO VV. E. 326. , ^ . nant was by the husband only : — Held, that the 

■ -A widow entitled^ to a life interest in, a fund, wife was entitled after her husband’s death to 
'andrjalso to a moiety,^, of 'the capital,, subject receive a sum vested in her at the marriage, but 
thereto, married again/<«’Qn- her fjecond marriage, not reduced into possession during the coverture. 

, she and her mtexided hu^jand covenanted to Wehb, Inre,4Sh. 

. .v-., ‘ i i 


thing AAdiicli should come to the wife by her 
father’s death, should go to the husband and 
respective lives, and after the 


wife for their 
death of the siirvivo]' to the heirs of the body of 
th(3 wife by the husband begetten : — Held, that 
6,0(!9/., to which the wife Avas entitled under the 
settlement of her father and mother, vested in 
lior only, and, the husband consenting, the 
G.OtKtk AA'as decreed to be settled on the younger 
chiklren. Green Elibw, 2 Atk. 474. 

By their marriage settlement, the intended 
husband and wife each covenanted to assign and 
settle any ])ersonal estate Avhich shoull, during 
the coA'crrure, A'est in the wife or in the husband 
In her right. At that time the wife was 
entitle<l, as one of two joint tenants, to personal 
•estate in expectancy 0 ]i the death of a pei'son 
who died during the coverture : — Hehl, that the 
marriage and the covenant to settle each operated 
to sever the joint tenancy. HaUlie v. Treliarne, 
50 L. J., Oh. 205 ; 17 Oh. D. 388 ; 44 L. T. 247 ; 
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recite ! jin agreoment that if any property should 
tlGM'uiid or devolve ro the wife, it should be 
settled; and coiittiined a eovenuiit to the same 
etiiect but by the inrsljain'l oiily. llever.sionary 
|)r<»|)ei-ty of tlie wibi failing iriio possession after 
tin- linsbniid's death' iieid not subject to the 
setrlemenr. YoNna v. Nw/f//, L, li. 1 Eq, 180 : 
35 Ijeav. 87 : 11 Jur. (x.8.) 0i)3. 

Executory Covenant "by Husband.] — an 
ifitendcil husband, by articles covenanted with 
the intended wife and. her trustee that he would, 
on. demand in writing^ by either of them, settle 
any jiroperty to vvideh she slnndd become 
eiditled, upon trust, during her life, as s.he 
should appoint ; and in dei:‘a.ulr, L'q)on certain 
trusts. .During tiie coverture reversionaij pro- 
pter ty of the wife fcdl into [tossession. one uioiety i 
of which was realised by W., and the other j 
moiet.y was invested by the former trustees, who | 
took a release as to tli <2 vui'tiety from the has- i 
band. W. died iu the lifetime of his wife, 
without leaving issue of the marriage : — Held, 
that as the covenant was only the covenant ef 
the husband, and tnerely executoiy. the widow 1 
wa • absolutely entith.^d to the moiety iu tee j 
hands of the trustee, freed from the trusts, j 
Vvamer v. Moore. 8 tsm. ik Gr. Ml ; 1 Jur. (N.S.) I 
i)15 ; 8 W. Pt. 8-1:7. | 

Husband’s Covenant not Binding on Wife.] — ^ j 
A settlement contained an agreement between j 
the pa]1:ies a,nd a covenant by tlie intended 
I'insl.)and that the wife’s after-acquired property, 
detineil in wide terms, should be settleil. After 
the liusband’s death sums of mono 3 d in which 
the wife during coverture had a reversionaiw 
interest, fell into [sossessioii : — Hehl, that they 
were not bound by the c(>veuaiit which applieil 
only to propert}^ to which the marital right 
attached, l-ie'nl v. KeurieJ/. 8 Eq. d. lu8I ; 24 
L. J., Ch. 508 ; 1 Jur. (N.S.) 807 ; 8 W, ll. .580. 

Eelease by Wife Inoperative.] — A husband 
eo^'cnauted to settle future-acquired jjroperty 
on trust for himself for life, and after his death 
for his wife for life. PTe became entitled to a 
sum of .money as next of kin. and his wife 
acquiesced in his receiving such sum, and signed 
a memoraiidura, b,v whiclt siie undertook nut to 
take proceedings against the Intestate’s adminis- 
traior; — Held, that the wife being under cover- 
ture could not bind her reversionary interest, 
or release the administrator from his breach of 
trust. Oreaswell v. Dowell, 12 W. IL 128. 

Covenant by Husband and Wife.]-— A. being 
entitled to a reversionary interest for her sepa- 
rate use, both she and her inteiif.led husband 
se])a]’ateiy covenanted to settle any prr)perty 
which site, oj' her husband in her right, was or 
might become entitled to. The above interest 
having fallen into possession was held to be 
subject to the settlement. Tawney v. Wainl^ 

1 Bear. 5(>8 ; S L. J., Oh. 819. 

IVhere a woman joins in a covenant with her 
future ljusband to settle after-acquired property 
to which she or he in hei’ right shall beconie . 
entit'Md in possessiozi, reversion, remainder, or • 
expectancy, that covenant does not apply - to 
a general power of appointment or to a life 
interest inider a will, but does apply to a rever- 
sionary interest under the same will so far as 
her husband, in the event of his surviving her, 
would be entitled in her right. Towyulwnd y. 


! narroivhy, 27 L, J., Ch. 558 ; 4 Jur, (X.S.) 853 ; 
6 W. Ik 418. 

■ Property Omitted Hnintentioaally.] — Upon 
marriage of a ward, the intended husband pi'o- 
p<rscd TO settle the whole of hei' fortune, and 
covenanted to settle any property to wliieli die, 
or he in her riglit, “ should at any time <iuri}]g 
the marriage” become entitled: — Held, that a 
reversionary interest omitted Iw oversight of tlio 
I raa.ster ought to be includeil. Do/e (J/o'rtjo/,s) 
i v. Ilnrinan, 9 Beav. 820. 

|- 

I Contingent Interest.] —An, intended husband 
and wife covenanted that if tluw or eitlier of 
them in. her right-, should at an^^ time diii-iiig the 
coverture " be or become entitled to any 
}.)crsonal property the same should be settled,” 
I’he wife was at the time intei-ested. in a legacy, 
i')equca,thed in. tj'ust for all the daugliters (».f he,r 
I father living at the time of bis death, who 
should attain twenty-one or mai-ry. 'I’he wife’s 
father survived her husband : — TPehl, tiiat the 
interest of the wife in the legacy dui'ing the 
: coveidure was contingent and 7n.>t within tlie 
I covenant. Atoherley v. Du Moulhi, 2 K. k. J. 186. 
j Covenant Iw an ititeiided husbanrl to settle 
I all property which he and his wife, or either in 
I her right, should at any time become [lossessed 
I of or entitled to iinc'ler any gift, devise, or 
I bequest, or bs- any other means whatsoever, 
licM to include property to which the wife at 
time of marriage was entitled under a tvill 
eontinu’».mtlv on, attaining twenty-one, ^Fersley, 
/// rc, Hi L." T. 826. 

Covenant to settle after-acquired property 
lield to bind a cemti uge n,t into re.st liable to be 
divested to which the wife wa,s at the time 
entitled, and wliich afterwards fell into piosses- 
sio7i. Droohii y. Keiths 1 Dr. t's: 8m. 4-62 : 7 Jur. 
(X.si.) 482 ; 4 L. T. 541 ; 9 W. R. 565. 

xV settlement ctmtaiiied a covenant by the 
hiisliand that if during the joint lives of the 
husband and wn’fe arij- future ])ortion. or real or 
personal estate, should come to or devolve upon 
the wife, or upon the lmsb;ind in her right, and 
whether in ]K)S.sessioii, reversion, remainder, eon- 
tingenc.y, ov expectancy, the husband would 
settle, or concur with the wife in settling the 
same. The wife was then entitled to a con- 
tingent reversionary interest which, during the 
coverture, became vested, but difl not come into 
jiossession until after the death of the wife ; — 
Held, that it was not withiit the covemant. 
MloMl, hi re, 9 Cli. D. 5 ; 88 L. T. 462 ; 26 
W. R. 7<>2 — C, A. Reversing 47 L. J., Ch. 12. 

A mother had an exclusive power o,f appoint- 
ment in, favour of her* children, over a fund 
which, ill default, ivas divisible equally, the 
share of the daughters to vest at twenty-one or 
marriage. She had a son and a daughter, and 
she appointed 10,000k to her son on his marriage. 
His settlement recited an agreement to settle 
the lO.OOOZ, and “ all other his part, .share, and 
interest, as well vested as contingent.” in the 
trust funds. .He then assigned his interest in 
the same terms. The daughter attainerl twenty- 
one, and died, and the mother afterwards 
appointed the residue of the fund to her son : — 
Held, that such residue did not pass under his 
settlement. Childers y. Dimlley. 28 Beav. 648. 

Covenant in marriage settlement , to settle 
property to which the wife then was , or she or 
her husband in: her right, should during the 
coverture become entitled^ held to bind a rever- 
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slonnry hit'orest to wliio.b llie wife was thou soi^cd or })Ossessc(l of, or oiititlerl to,'’ should be 
enlltlcil continpentiy on her dyiiui widjout j settled At tlie <lato of the sotllenient ilie wife 
O^rnmAl v. Keith, ATy L. J., Oh. htsi) ; ?> Oh. D. i was euhitled to a. vested remaiudca' in laud, 
7(i7 ; llo L. T. 2h 2-1 W. E. fJoH. ; expootaut on the death of a tenant for life, who 

t}iuliv(‘d tlie (‘overture : — Held, that tlie laud 
Reversionary Interest vesting in Wife liable ' wns not sn])je(‘t to the settiemonr. Perl dee a >Sef- 
to be divested by Exercise of Power of Appoint- fleincni,In re, -10 L. J., Oh. 77 ; L. R. lu E([. oSo. 
ment,] — A marriage settlemcut cxintaiual a' 

covenant, by the intended ]iiis])jind [or the setUe- Wife bound by Assent,]~Ry an arite-nu|)t ia,i 
inent. of all personal estate whieli i\f any time ayreeiuont, sipued ])y the inreiuhjid husbaiui asul 
during the coverture should come to or vest, in wiJv and Idle ])ar(,‘nts of: tlu^ wife, the ])arenis. 
liini in right of his iiiroiKled wife, or in her ipv | a.U'reed to a[}poiu{ a share of real estate { whieli 
b(.‘qLicst. gift, or otherwise: — H(dd, 1 lint a revea-- , was subject, to their live interest and appoint 
sioiiaiy interest which diii'hig tlui covei’t are ' ua/iit) to tlie wife, and the hnslriud agreedtn 
bcca.iuc vested in the wife, liable ro be divested , set l le rhe sauax The wife’s father having sur- 
b^” the Gxereise of a j)Ower of ap]M)iutm(‘nt, was ' vived tier iiuaher. relea'^ed the power andgranteii 
included in the covenant. Ware, In Camber- ' (he estate after his deatli, giving ids daughter a 
lerfe Ciimberlfafe-WareWA^ h. d.Wh. ~ll ] l.ldharc: — Held, that the aureeuKmt bound tlie 
C’h. 1). 269 ; 63 L. T. 52 : 38 W. R. TUT. ; wife as having assented to her father’s sripiila- 

All intended husband and wife (;r)vcna,nled I tioii. aiul also hei* heir-at-law. Lem v. Ime, 
“that if at the time of the solemnisation of the ' fj. J., Ch, 81 ; d Cli. D. 175 : 36 L. T. 138 ; 25- 
intending marriage the wife shall be, rir if at \V. U. 225. 
any time thereafter, and dmang the joint lives 

of the husband and wufe, she, or her bus baiK Lin I Beversionary Interest of Wife.] — On the- 
her right, shall become benelicially entitled to ' marriage of a lady, who was enthlcd under her 
any real or personal pro})crty, estiitc, or elfeots, i father's will to interest in his residuary estate 
for any estate or interest whatscjevei’, then the | and two sums of casii in reversion expectant on- 
husband and wife and all other jjarties shall, as , her mother’s death or marriage, and to no other 
soon as circumstances will permit,” settle such | property, a settlement was executed whereby 
property : — Ffeld, that a reversionary interC'it j the intended husband aud wife covenanted that 
vested in the wife at the date of the imuTiago, I if at any time during the life of the lady any 
but liable to be divested by the exercise of a . real or personal estate sliould be given or devised.^ 
power of appointment, was includefl in the | descend or devolve, be bequeathed to (xmie to 
covenant. JachwLs Will, In re, 49 fj. J., Ch. ; her or her husband in her right, it shouhl be- 
82 ; 13 Oh. D, 189 ; 41 L. T. 499 ; 28 W. R. 209. { settled. The property was to be held by tlic- 
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Yv'illTOiiL- hriYin.u’ ctflvn' issue, was settled upon 
the iutended husband fen* lito u[)on the death of 
the wii-’e it slie ever became entitled' thereto, 
but rH)t othervv ise ” : — Hold, th^it the husband’s 
lite est.ate vested in him, although the wife did 
not survive her father. Wallfp'S v. Wallaee, ! 
€on. cS: L. 491 ; 2 Br. & War. 452. . 

' Gontingent Eeinainder falliag into Posses- 
.sion.j — Where a, lady, at the date of her mar- 
ria,f>'e, ^vas entitled to a contingent interest in 
reniainder in real estate, and was also entitled 
in possession to stock, and her settlement did 
not mention either, but contained a covenant to 
settle any real or personal property to which 
the hus])ajid and wife, or either of them in right 
■of the wife, should “ by gift, descent, succession. 
<>!• otlierwise howsoever become entitled,” and 
the wife’s remainder in the real estate fell into 
possession during the coverture : — Held, that 
the wife's intcj’cst in the real estate having 
■changed during the coverture, it fell within the 
ctjvenant ; but that the stock did not, there 
having been no change in her interest in that. 
Avali^r v. Kelly. 1 Dr. & Sm. BOO ; 29 L. J., Ch. 
911 ; f) Jur. (x'.S.) 814 ; 8 VW Ik 684. 

Defeasible Interest.] — A covenant by husband 
and, wife to settle all property which they or 
either of them in the right of the wife were 
■or was at the date of the settlement, or should 
■during the coverture, become seised or possessed 
of or entitled to, only includes indefeasibly 
vested interests, and therefore docs not include 
a , 11 estate tail which, at the date of the settle- 
xnent, stood limited to the wife in reniainder 
after other estates tail and came into possession 
after tlie husband’s death. Bering v. Kynaston^ 
L. IL 6 Eq. 210 ; 18 L. T. 346 ; 16* W. R.' SH). 

Pailnre of Contingency.] — A. being under a 
■settlement tenant in tail in remainder of certain 
lands, expectant on the failure of male issue of 
her only brother, there is made on her marriage : 
a settlement, containing a covenant, by which it 
is agreed that in case she shall in her lifetime 
become entitled to any such estate, the same 
■shall be settled. The brother afterwards suffers ' 

.recovery, and died intestate, without issue ; 
the fee simple thereupon descending upon her as 
co-heiress, held not to be within the covenant. 
Bayleur v. Bielisnson^ 1 Russ. 521, 

iv. Property acquired after Termination of 
Coverture. 

Included.]— Covenant to settle after-acquired 
property of the wife : — Pleld, to extend to pro- 
perty acquired after the death of the husband. 
Steroids* v. T7/■?^ 17 Beav. B05. 

By a post-nuptial settlement, a husband and 
wife covenanted to settle all property wiiich the 
wife might become entitled to during the cover- 
ture. on themselves for life, with remainder to 
their children. Part of such property wms paid' 
to the trustees ; the other part was not reduced 
into possession at the husband’s death : — Held, 
that originally the settlement was binding on 
neither party, that the part paid over had been 
made subject to the trusts, and that the wife | 
refusing, after the death of her husband, to j).er- 
form her covenant, was not entitled to a life, 
interest in the portion settled, w’hich was ap- 
plicable to recoup the children. Anderson v. 
AUoU; 23 Beav. 457 ; 3 Jur. (N.s.) 833 ; 5 W. R. 
381. 


Covenants to Settle. 

Under a deed poll dated in 1833 A. wa.s entitled, 
subject to certain successive life interests, io a 
share of certain sums, thereby sefclled. By a 
settlement dated in 1841, made on the marriage 
of A. -with B., B. covenanted to settle any ]) 2 *o- 
perty to which A., or B. in her right, should sid)- 
sequently become entitled. A. died in. 1852. B. 
wms still living, but had assig.ned his interest. 
There tvere children of the marritige living. The 
last surviving tenant for life uncle]' the dec^d (.>1: 
1833 having recently died, the funds thcjeupctu 
became distributable Held, that the co vena] it 
of the husband, being in gc-meral terms, was not 
to be confined to piroperty fallhig into po.ssessiou 
during the coverture, and thattlie trustees of the 
settlement of 1841 were therefore entitled to A.'s 
share of the funds. Fisher v. Shiiley^ 59 L. J.. 
Ch. 29 ; 38 W. R. 70. 

l7ot Included.] — Covenaut in a seftloment 
that in case the wife, or the husband in her 
right, “should at any time thereafter, ])y 
descent, devise, bequest, or under the Statute of 
Distributions, acquire, succeed to, or become 
possessed of or entitled to any property, reiil or 
personal,” the same should he settled, -held to 
apply only to such property of the wife as she 
became entitled to during coverture, and not to 
money to wdiich she became entitled after the 
d(3ath of her husband. Allemie v. Jliusinai. 22 
W. R. 203. 

A marriage settlement made in 1839 recited, an 
agreement by the husband and wdfe to covenant 
in manner thereinafter mentioned as to any I'jcr- 
sonal property w^hich during their joint lives 
should be given or bequeathed to the wife or the 
husband in her right, and contained a joint and 
several covenant bj*- the husband and -wife that 
if at any time after the marriage and during the 
■wife’s life any personal estate should be given or 
bequeathed or come to or devolve upon the wife 
or the husband in her right, then the husband 
and wife would vest such property in. the 
trustees of the settlement on the trusts therein 
expressed for the husband and wife during life 
and thereafter for the children of the maniiige : — 
i Held, that personal property which after the 
husband’s death came to the wife as next-of-kin 
of an intestate wms not bound bj’- the covenant. 

(aiite, col. 842), followed. Cogli^ 
la% Bi re, Broughton Y. Broughton, 03 L. J., 
Ch. 671 1 [1894] 3 Ch. 76 ; 8 B. 384 ; 71 L. T. 
186 ; 42Ay. R. 634. 

Property under Husband’s Will.] — A settle- 
ment contained a covenant by husband and wife 
to concur in settling all property wiiich the wife, 
or the husband in her<right, might thereafter 
become entitled to or interested in, under the 
will of the wife’s father, or any other person 
whomsoever : — Held, that the covenant did not 
apply to property acquired by the wife under 
the husband’s will subsequently made ; but did 
apply to a reversion under a subsequent will of 
the father which did not fall into possession till 
after the husband's death. Bichlnson v. BllU 
myn, 39 L.. J,, Ch. 256 ; L. R. 8 Eq. 546 ; 22 L. T,. 
647; 17 W.R.1122. 

A joint and several covenant by an intended 
husband and wife, that if the wu‘.fe, her execu- 
tors or administrators, or her husband, his exe- 
cutors or administrators, in her right, should 
“at any one time thereafter” become absolutely 
entitled to any real or personal estate, the hus- 
band, and wife respectively, or their respective 




the hasbimd in her right, should at any tiuic and c-xceid aiiy estate oiMijtceis ah-oiuly set rlwl 
become possessed of during the coverture. A to her separate use } . ilel<l. nut to include a 
decree ntsi for the <lis>ohilion of the inart'iage legacy afterwards De<jneatiied to her for her 

was pronounced ; but pending the decree being sei>arate use. v WJitUjrea rr. 8^ 

made absolute, the husband and wife appointed bcav. 583. ^ S . Ih. Corentrij v. ru;Yy/r/;y, diMleav. 
a new trustee, and pro}>erty fell into possession : (>1‘J : 2 X. 11. :M‘8 : 0 Jur. (X.s.g 018 : 8 L. 1. 818 ; 
■--Hehl, not }»oaiul by the covenant. Pnirmi,^ 11 It. 888. _ 

n. 28 L. T. 888 ; 20 \V. 11. 522. A settlement, in wliicii tlie wife s pro[)erty 

wTis vested in trustees for lier sep.arate use, 
Judicial Separation— Effect of, upon Cove- without anticipation, contained a eovennnt Iw 
nant.]— Where a maniage settlement contained the hit.sband and wife that if at any time during- 
a eoYcnantto settle all property (except jewel- the joint lives of them any further portion or 
ieiT and )noncy up to 200^.) which the wife, or estate should come to either of them, under any 
her husband in her right, might acquire ‘Aliiriiig will, or otherwise, they would settle it (except 
the intended coverture,” and after a decree foi- such future estate as should be othei'wise settled 
judiidai se])ariitioii the wife becatnc entitled to previously) upon the same trusts Held, that a 
certain stacks :—Hek I, that by virtue of s. 25 legacy to the wife for lier separate use, free 
of the Divorce Act, 1857, the stocks belonged to from the debts, control, and engagements of her 
her as a feme sole, and that the covenant to husband, was excliulcd from the covenant. A7/H€? 
settle “diiri]ig the coverture” had become in- v. /{futr, 50 L. J., Ch. 72 ; Id Ch. .D. 207 ; 48 
operative. JMwe,s v. CfoyJie, 54 L. J., Ch. lOOO ; L. T. Giu ; 2i» W. 11. 212. 

30 Ch. D. 500 ; 58 L. T. 202 ; 88 W. li. 888. 

Where Covenant by Husband Only. j — A cove- 
Legacy under s. 33 of Wills Act] — A testator nant. by a husband alone, to settle the aftor- 
gave a legacy to his daughter, who predcceaseil acquired propei'ty uf the wife, does not bind iier 
him, IcaviDg'hcT husband and issue surviving : separate })]'Ope]‘ty, but sucli a cYiveiiant of the 

Held, that notwithstanding tlic iictitious sur- husband and wife does. Such a covenant to 

vivorship created by s. 88 of the AViils xVet for settle docs not bind property over which a wife 
the pmrpose of preventing a lapse, the legacy is deprived of the power of tlis])0>ition. Covenirtf 
was not acquired during her coverture. Piuirtu v. Cocentry, 82 beav. 012 ; 2 X. It. 858 : 8 Jur. 
V. Gvfdiam, 1 X. ii.5U7 ; 82 L. J., Ch.359 ; 8 Jur. (n.S.) G18'; 8 L. T. 818 ; 11 W. it. 8(>8. 

(n.s.) 5dS ; 8 L. T. 878 ; 11 VV. K. 415. In a settlement the husband alone <tovennnte<l 

to setUe any property which Ids wife, or he in 

T. ProiMfu Med to Separate U.se of Wife. I'igiit, niiVlit tliorc-Aftor aaiuire Held, that 

^ property a iter wards given to the wiie for her 

In General — -Slot Included.]— Covenant to separate use, was not affecred. Travar.^ \\ 
settle after-acquired property held not to include Tni't'era^ 2 Deav. 179. S. P., PaiiisdeH v. Hmith, 
properly afterwards settled to separate use of 2 Drew. 29S ; 2 Eip ft. (hJo ; 28 L. J., Ch. 757 ; 
wife udth proviso against alienation. /frueZ'ov v. 18 Jur. 506 ; 2 W, K. 485 ; Muinwarititff< Settle- 
Koltlt^ 1 Dr. k 8m. 4G2 ; 7 Jur. (x.S.) 482; 4 went, I)h ve. L. 11. 2 Eq, 487 : 11 w! lb 887 : 
L. T. 541 ; 8 W. R, 565. Hanunottd v. JlanimauiL 18 Bcav. 28 ; 8 E<p li. 

In a inarringc settlement in which thei'C were 118: 2 W. R. 36: Toicfiseiut v, IP/erowhy, 27 
no recitals, the intended husband covenanted L. j., Ch. 553 ; 4 Jur. (x.s.) 35;> ; 6 W. R.'4l8; 
with the intended wife and the trustees that lie Gataliee v. lieynanJtion^ 12 L. T. 184 ; 13 R. 
would, at the request of the trustees or trustee 417. 

for the time being, joinwdth the wife in, or other- A covenant by a husband to join Ids wife in 
wise do, all such acts as might be required on his settling all property to which she should become 
part in settling the after-acquired property of entitled: — Held, not to biiul a legacy sid)-e» 
the wife. And it was thereby agreed and declared quently given to the wife to be at her own <1 ls- 
tbat, in the meantime until such settlement posal and not subject to the jus mnriti, or lialJe 
should be made, the property should be held upon to be affected by Ids debts 'or deeds. Gepy y. 
the trusts upon which the same was thereby Stueirt, 2 Giff. 398 : 30 L. J., Ch. 884 ; 7 Jiir. 
covenanted to be settled Held, that property (x.s.) 888 ; 5 L. I’. 200. 

to wdiich the wife had become entitled during By a Scotch settlement all future property of 
the marriage for her separate use was not the wife was settled on the husband for life, 
bound by the covenant. Macjyherson^ I/i> vc, with remainder to the wife. A legacy of 2,tMHs/. 
MaepJtemm v. MadjyheTson^ 55 L. J,, Ch. 922 ; wuxs afterwanls bequeathed for the wife's. 
55 ii. T. 346. separate use for life, without anticipation, w'ith 






SETTLEMENT — CorcnantH to Settle. 


bequeathed a moiety of his residuarT real per- 
soiif?! estate to her “for luu' separate use, ami 
mdcjjeudentiy of any hits baud ” : — Meld, than 
the moiety was hound by tlie covenard. 34;/;?.- 
wari/ifi'ji Setthment^ In re (supra, col. 800). not 
followed. In re. Puff v. Bra.^ro/, 52 

r^. J., Oh. 200 : 22 Ch. D. 273 ; 48 L. T. 155 : lU 


by tier, lie (h'awiny t he mtc-n'sl. and the wires 
fatiiei’ al'ierwards bequeathed a legacy for tier 
separate a<e. as to wliicl' she died intestate : — 
Held, that the le,G^acy was not sadqect to the 
trusts, blit tlint tlic liiis])nnfl took il jure mariti. 
ami that a settlement wtiieli bad been prepared 
at his iimtance. by which the interest was settled 
upon liimselr for life, and the principal upon the 
children, shonhi 1)0 carried into execution. 
I)rnnj v. Srntf, 4 Y. & C. 204 ; 5 Jiir. 405. 

To an action for mnneybad and received, a 
])]c;a, by way of defence on equitrdjle grounds, 
tliat. by a nnu’riage settlement, the plaiiditf 
covenanted to settle aiyv personal estate he 
might acquire in his wife’s right, and that this 
money was bequeathed to lier He})arate use, is 
bad, such a covemint not applying to money 
bequeathed to the stqiarale use of tlie wife. 
Sloprr V. (^oitreU, 0 El. Bl. 4t)7 ; 20 L. J., 
Q.B. 7 ; 2 Jur. (N.S.) 1U40. 


Where Covenant by Wife.] — A covenant ]>y 
the intctided wife to settle property which sliall 
afterwards devolve U})nn her, binds all proiierl}' 
to wbieh she may subsequently become entitled 
TO her separate use for an intei'est exceeding an 
estate for her own life, and nut subject to re- 
straints on anticijiation. Per tad own, Dnuaan- 
non and Onwnjli Jn action Itij., In re, Ir. Ih 1 Eq, 


Property settled to the separate use of a 
married woman will not be bound by a covenant 
V)y her to settle afler-acqiiircil property if there 
ai‘e directions showing the donor’s intention that 
it should not be so bound. Jonwj. E>v parte, 
15W. R. 975. , 

An intended wife assigned all the property to 
wiiich slie then was, or to which she or her 
intended Imsbanfl in hei* right should, during 
coverture, become entitled, upon the trusts 
thereby ‘declared, for herself, tiie husband, and 
the cliildron of the marriage. The wife, diua’ng 
cdvcrtui'e, in exercise of a power contained in and 
conferred by a will, appointed to herself, for her 
separate use, a sum of 1,000/., and an annuity of 
1007. for her life, reserving; a })Ower of revoca- 
tio3i: — Held, that upon the ajrppoilJtment of the 
1,0007. for her own absolute use, that sum became 
bound by tlie settlement, and the power of 
revocation tvas ineffectual : — Held, also, that 
the- interest in the annuity of 1007. for her own 
life, for her separate use, which the wife took 
under her appointment (an interest in con- 
formity with tliat which she would have taken 
under the settlement if tlie aiiivuity had been 
otherwise acqnii'ed), was not disturbed by the 
settlement, inasmuch as it was not the intention 
that any after -act] aired property should be, 
taken otherwise than in the state in which it 
should he so acquired. Ewart “y. Ewart, 11 
Hare. 276 ; 1 Eq. R, 536 ; 17 Jur, 1022 : 1 W. R. 
466. 


■Where Covenant by Husband and Wife.]- — A 
feme being entitled to a reversionary interest for 
lier separate use, both siie and her intended 
husband separatel}' covenanted to settle any 
property which .she, or her husband in her right, 
was or might become entitled to : the above 
interest having' fallen into pos.session was held: 
subject to the settlement, Tmoneif v. Ward,, 1 
Beav. 563. 

Husband and wife covenanted to settle “ fdi 
property which should come to her absolutely, 
and not bound by any trustor provision other- 
wise than for hm* absolute use” ; — Held, thet 
the property beqiieatlied toiler “for her separate 
use absolutely was bound by the eovenanr, a,nd 
that chattels bound by the covenant were to be 
enjoYed in sptjcie. Milford: v. Pelle,, 17 Beav. 
602 *; 2 W. R. 181. 

E. was entitled, as the only child of her fathtir 
and loother, subject to their life Interests and 
to a power of appointinent in favour of children, 
grandchildren, or other issue given to Jhern or 
the survivor of them, to 7,5007. In the settle- 
ment made on the marriage of. F. wdth D. was 
a covenant by I), and F. to assure to the trus- 
tees all real and jicr.sonal estate vested in F., 
or which should become vested in D. in her 
right, and all real and personal estate which F. 
and H,, in her right during the coverture, migdit 
become entitled to. D, died, leaving two 
children ; then F.’.s father died, witliout having 
exercised the power. F.’s mother then died, 
having by her will appointed the whole fund to 
F. absolutely for her se-fiarate use : — Held, that 
the fu;nd was subject to the covenant. Frowd, 
In m 4 K. R. 54 ; 13 I.. T. 367. 

in a settlement it was declared, and the 
husband covenanted, that in case during the 
coverture any real, ];)ersonal, or mixed estate 
should come to or vest in the wife, or the hus- 
band in her right, by devise, desce;nt, gift, or 
otherwise, it should be settled by the husband, 
his executors and administrators, and the wife : , 
Held, that a legacy given to the separate use of : 
the wife was within the covenant. Oaanplell v. 
Bainhridge, 37 L. J., Ch. 634 ; L. R. 6 Eq, 269 ; , 
19 L. T. 254 ; 17 W. il. 5, 

An intended husband and wife covenanted to 
settle all property to which the wife then was, 
or during the coverture she or her husband in 
her right should become, entitled by devise, 
bequest, or otherwise “ for any estate or interest- 
%vhatsoever,’' During the coverture the wife's 


Covenant by Wife under Age.]— A married 
woman having, by her settlement, executed 
when a minor, covenanted to conlirm the 
settlement, and also to settle f uture [)roperty ; 
and having acquired, by bequest, personal 
property to her separate use : — Held, bound to 
elect either to bring the bequest into settlement, 
or to make compensation out of reversionary 
personalty, and other property to which she 
would be entitled under the settlement, for her 
se})aratc use, with a restraint on anticipation. 
Wilhniqhhij v. Middleton, 2 J. H. 344 ; 31 
L. J., Ch. 680 ; 8 Jur. (Jf.k) 1055 ; 6 L. T. 814 p 
10 W. R. 460. 

An agreement by husband and wife, in an 
ante-nuptial settlement, for the settlement by 
the husband and wife of the wife's after-aci[uired 
property, is a covenant by the wife as well as by 
the husband, -whether the wife is a minor or of 
full age. She may, after attaining twenty-one, 
and (luring the coverture, elect whether the 
covenant shall be binding on her separate 
estate or not, but in electing to eoiitirm the 
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.ernoni o£ niiy futnro-n,cqiii]-e<i 

(excepi in (' (.‘rests settled to 
use). The wife, efter the ^Tarried 
3 perty Act, 1SS2, hecame entitled 
a bequest \\Tthoul any liniittitioii 
e use :--Held, that by s. lb of tlie 
; settlement was excanpted from llie 
jr S(2ctions; and tba.l the be(juest 
the C(3Yenant to settle_ tut are- 
)erty, and must be di^alt yilhj'is if 
ever been pa-ssed. i^tonors Trm-^U^ 
Ch. 776 ; 21 Oh. 1). 195 : 48 L. T. 


proi.>ertY to which she is entitled at the date of 
tlic coidhination, and not that to which she may 
subsequently become entitled. tScinblc, the 
ibxdrinc of'' election or compensatioTi does not 
apply in Ihc case of a married %voTnaii entitled 
for her Bqiarate use with a restraint on aiitici- 
p^ation. WlUomjUif v, MUldleton, sapm, que^ 
tioned on this point. Smitli v. Lnca,% 18 Cli. i. 
,5^1 ; 15 L. T. 4(50 ; 30 W. 11. 451. 

] — A settlement I’ecited an 
intended husband and wife 
settlement of such 
the wife or the 
and the 


Effect of Kecital. 

■ngremnent that the 
(should covenant for the 
pi'operty as should devolve upon 
husliand in her ri<rht through C. 

Inisbfuid and wife severally covenanted that it 
lh<‘V or the husband in right of the wife should 
become possesscel of or entitled to any such 
-property, except interests given txi the wire tor 
inn* life, and which, as was thereby stated, 
should, unless settled to her separate use, be so 
settled', then such property should be settled 
Held that the covenant did not include in’O- 
perty bequeathed by C. to the wife absolutely 
for her separate use, and that the constru<3tion 
was not altered by the recital or the words of 
.-exception. Buvn-Mnnlocli v. Charlemmrtii, 16 
W. B. 743. 

By a settlement, after a recital that it was 
,a<^recd that all property which during the 
coverture should devolve upon the wife or the 
husband in her right should be settled, it was 
witnessed that it was thereby agreecl and 
declared between and by the parties thereto 
and tlie husband thereby covenanted that it 
duriuf^ the coverture any real or personal estate 
•should devolve on the wife or the husband dii 
her right, he would join and concur in settling 
the same. A sum afterwards became pa}' able to 
the wife for her separate use Held, that as 
the operative part of the deed was clear, the 
recital could not control it— that there was, 
therefore, no covenant by any one but the hus- 
band— and the wife was not bound to bring into 
Tsettiement property given to her separate use. 
'Daioes V. Tvedwell, 18 Ch. D, 3o4 ; 4o L. I. Ill ; 
‘29 W. 11. 793—0. A, 

No Covenant by Wife— Eecitals.]— A marriage 
•settlement contained a recital of an agreement 
that all such personal estate above a certain 
value as should during the coverture be given or 
bequeathed to or otherwdse vest in the wife 
should be settled, and that the husband should 
<jnter into the covenant in that behalf therein- 
after contained. The corresponding operative 
part of the deed was a covenant by the husband 
alone (without the usual words “ It is hereby 
agreed”) that he and his wife would settle such 
property, and that until such settlement the 
husband and wife should stand possessed of the 
•same upon the trusts of the settlement. The 
wife as well as the husband executed this settle- 
ment, and during the coverture property was 
given to the wife for her separate use : — Held, 
that the operative wrords were sufficiently am.- 
biguous to enable the court to look at the 
recitals, and that on the whole instrument the 
.wife’s after-acquired .separate' property was 
bound by the covenant; 2)6 IRiOs 2'T'Ust^ Xw 
JIaTdwicJtB V. o5' L. J., Oh* 5 31 Ch. D. 

- 34W. E.36, , 


property of the wife other than personal chattels, 
savings out of her separate income, oi any 
moneys not exceeding in each case the vfdae ot 
1,()00L, “or any property belonging, or which 
may be given or bequeathed to or settled uj.)on 
her for 'her separate use. all which acce}tted 
articles and property shall belong to the said ( wi f e) 
and shall or may be used, enjoyed, and disposed 
of by her accordingly as if she were not under 
coverture.” Under the will, made in 1844, of 
her father, wdio died in the same year, the wife 
became entitled to a share of personalty exceed- 
ing 1,000Z., and not limited to her seiinrate use : 
—Held, that having regard to s. 19 of the 
Married Women’s Property Act, 1882— the et’ect 
of which is to limit the operation of s. 5 by pre- 
venting the provisions of marriage settlements 
from being interfered with or aifected by 
withdrawing therefrom property, which in- 
dependently of the act must have been 
brought into settlement — the share of the wife 
under her father’s will had not been made 
separate estate so as to fall ■within the exception, 
but was bound by the covenant to settle after- 
acquired, other than separate, property. And, 
semble, per Cotton, L.J., upon the construction 
of the covenant, independently of ^ s. 19, the 
property in question was not within the ex- 
ception. Stonor\^^ TruaU, hi re (supra), ^ap- 
Di'oved. WMtdher. In ro, Chrlstiati v. 
aJier, 56 L. J., Ch. 251 ; 34 Ch. D. 227 ; 56 L. T. 
34; 35 W. E.'2r7— 0. A. 

By a post-nuptial settlement made in 1847, it 
was agreed and declared by and between the 
husba'ud, wife, and trustees, and the liusband 
covenanted, that all property to which the wiib, 
or her husband in hery’ight. 

; durini 


:rust for the 

. _ ^ thout pOAver 

jipation, and after her death upon trusts 
ur of the husband and issue of the mar- 
riage. During the coverture, property of the 
wife was reduced into possession by tlie husband, 
and settled upon the trusts of the seitleinent. 
In 1883 the wife became entitled, as one ol: tiuj 
next-of-kin of a deceased testator, to a share of 
uiidisposed-of personalty ; — Held, first, tliat tlie 
operation of s. 5 of the Married Women’s Pro- 
perty Act, 1882, conferring on women married 
before the 1st of January, 1883, the right to 
hold and dispose of as their separate property all 
real and personal property accruing after that 
date, was not displaced by s. 19 of the act, 
which saves “any settlement or agreement ^for 


53 L.T. 524 

,,i. ... . .. .. 

Effect of Married ■Women's ^Property Act.]- 

fettiemeiit maiie in lS8»:<s§itidi66a' an agree- 
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covenanted with the intended wife that ‘‘ he 
will have no claim or demand to that part of the 
lands of B. now in her possession, nor au 3 r stock 
thereon, nor to the crops thereof daring her life, 
nor to the furniture of said house ; but she is to 
have claim and control over the stock and 
furniture <luring her natural life, and that she 
can dispose of the farm and lainls of B., together 
' with the furniture of the said house thereon, 
together with the crops growing on the sai(l 
premises at the time of her death, and the 
house and furniture, either by deed or will, to 
sLieli person or persons as she may think lit.’’ 
The wife was seised of tlie lands of B), for a 
freehohl estate, and after marriage she farmed 
these lands, cund jjnrchased farming stuck out of 
tlie prolits. She died in her husband's lifetime, 
having made a will, b}’- wiiich she tie vise I and 
bequeathed to B. ‘‘the said lauds anti all tho 
stock that may be thereon, and all the honsaliold 
furniture in the dweiling-liouse on the said 
lauds”: — Held, upon the true coijstrucrion of 
the settlement, that the wife had power to tlis- 
pose by will of the stock on the lands of B. at 
the time of her death. Purcell v. Shcohi/^ 
16 L. ll. I.r. 430. 


mt. so iar as it purported to be made by the 
fc, lining void, the wife was entitled to the 
tlisposcd-of personalty'' as her separate pro- 
rty. Trup^i, In re (supra), dis- 

.giiLsried. isccoinhy’', that tho wife could be 
t to her election, notwithstanding that the 
nspeiisal ing fund was subject to restraint on 
tieipar.ion. Quendrl'i In re, 54 L. J., 

. 'TSf, : 53 L. T. 74 ; 33 W. II. SKh , 

Jdie eilect of s, 19 of the Zviain-ied Women's 
operty Act, 1882, is so to inudifv the operation 
s, 5. that the persons intere=;ted under a settle- 
'jit (if Hie [)roporty of a married woman are 
t liy s. 5 ile[)rived of any benehfc to which thc.y 
ul(i liavc been entitled under the settieiuent 
case s. 5 had not been enacted. Ilaiicurli w 
(nrofli, n7 L. J,, Oh. 303 ; 38 Oh. D. 78 ; 58 


did not contain any 
or any joint agree- 
effect. In 1883, on 
ler, the wife became 
ihare of the mother’s 


Personalty —Hot Include cl.] — The five children 
of a testator were absolutely entitled to his re- 
sidue. One of them, on her marriage, settled 
her fifth ami all other her share Ijy survivorship 
or otherwise, and all her right, contingent, re- 
versionary, or otherwise, possibilit 3 q &c., therein. 
She afterwards became entitled to a further 
share bv the <leath of a brother intestate: — 


vi. 0^/ier Property. 

Under Power of Appointment.] — A covenant 
by husband and wife to settle after-acquired 
property to which she or he in her right shall 
become' entitled in possession, reversion, re- 
mainder, or expectancy, does not apply to a 
general power of appointment and a life in- 
terest given to her under a will, Townsliend v. 
IPirrorahi/, 27 L. J. Cli. 553 ; 4 Jur. (^.S.) 353 ; 
6 W. K. 413. 

Assignment of property to be acquired by wife 
wdil not make property over which she acquires 
a power only, subject to the settlement, unless 
she exercise the power in favour of herself ab- 
solutely. Pwart V. Pioart^ I Eq. E. 536 ; 1 W. R. 
466. . 

A covenant in a settlement to settle property 
to be acquired “ under or by virtue of ” the will 
of the wdfo’s father : — Held, not to comprise 
property!' over which the father had by will ex- 
ercised a power of appointment amongst his 
ohxidren, given to him by an earlier settlement. 
Mmm V. Jennings^ 1 H. li. 178. 

Property Expressly Excepted,]— -By a deed of 
.|mte-nupfclal settlement, the intended husband 

YOL, XH. 


settle it on himself and his family. White v. 
Briggs. 2% Beav. 176. 

D., by liis settlement, agreed that if he then 
was, or should during the iiiteraled coverture 
become entitled to any property of the value of 
100?. or upwards from any estate or interest 
whatsoever, he would settle the same. Tie was 
at tho time in receipt of half-])ay, which he 
subsequently commuted for 2,1'75?. : — Held, that 
the commutation money was not bound by the 
settlement. Churchill v. Penny 44 h. J., Ch. 
578 ; L. R. 20 Eq. 534 ; 23 W. li. 825. 

A covenant in a marriage settlement to settle 
after-acquired property of the wife does not 
bind investments made by her with the savings 
of her separate income. Lewis v. Mad oaks (post, 





SETTLEMENT — to Settle. 

aescended on tho wife. 'Hi 
of the chilctren were alie: 
Imds descsnded were bom 
3/(i.ster Y. Da Cron^m 11 % 11 
Ch. 46o ; 12 Jur. 762. 

Esalty— ^lot Include!.] 
real estate was conveyed to : 
iiitciKie.l wife) should by 
default to certain other us 
videvi that all property whi( 


covenanted to do any act if required, concerning 
th-‘ specified lands, or any other lands which he 
sho dd thereafter be entitled unto, for the further 
carrying out the settlement. In 1S19 
ment was recovered against A. ; aiul, in 1^311, ho 
became eutit led, as heir-at-law of his brother, to 
othjr iaials not specified in the settlement, in 
lK>ii A. lUed -.— Held, that the trusts of the deed 
of ITUl attacli to the latter lands on their 
acquisiriou bv A., without any further act by 
liim, and tliat liis eldest son, claiming niider 
that deed, was entitled to hol<l them dischargee l 
of the judgment. Stack v. lityse, 12 Ir. Ch. li. 

P.. on Irs marriage with T.. executed a bond 
to be void, if, in the event of T. surviving lb, 
Iiis executors, tScc., should, witiiin three months 
after his decease, pay to trustees l,0o0/. in trust 
for T., and if in the event of P. surviving i.. and 
there being anv children of the marriage living 
at the decease \}f P., his executors, &c.. should, 
ovithin three months after his decease, pay to 
trustees 1,000>. in trust for such childien j and, 
furth'U', if P. should during his natural life 
become seised of any messuages, &c., in posses- 
sion. and should settle the same upon T. and the 
issue of the said intended marriage, to such uses 
ns shouhl be thought requisite, the better to make 
a iirovisioii for T., in case she should happen to 
survive P.” After the death of T., P. having 
married again, and then bee mie seised of real 
estates, and having at his death left issue by both 
marriages, such real estates were held subject to 
the obligation, and settled on the issue of the 
first marriage. Prohhle v. Dcghur.s't^ 1 Svvaiist. 
SOh ; 1 Wils. Ch. 161. 

A settlement made in 1819 recited an agree- 
ment that ‘’OMe moiety of all such property as 
.A., the settlor, should, during the intended 


Not Included.]' 


remainder in tail expectant on the death ot ins 
fadier, ami defeasible under the father’s power 
of appoiritment (not exercised), fell into posses- 
sion. A disentailing deed was afterwards exe- 
cuted bv A. : — Held (reading the covenant with 
the assistance of the recital), that the estate, 
which became vested in fee in the settlor, was an 
estate which accrued to him for the first time, 
at-i 1 hiV'sft.rnrt n,n indefeasible estate in possession 
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po'frossion as that afteracqn i red, should b 3 of the premises d — Held (foilowi nil r. 

diai'g’.Hl u’lth the siLiii of o,0(X)'. for his wife and (supra)), that the coveiiaut In the set- 

issue. Alter niarraie'e he became a trader, and tlement prima facie included tlie pi’cmises : that, 
was tloclai'ed a bankrupt : — Held, that the cove- as the difficulty as to iinderlettiitfr could bo ^irot 
n int createil a valid charge on all the freehold over in the manner pointed out in Turran. Iii re 
estates of A. purchased siibsequeiitlj to his (supra), the trustees would be able to apply the 
marriage, ns against the assignees of the bank- income arising therefrom for the benefit of the 
ra])t. Ljjstrr y. 1 Dia & Wal. 149. cestiiis que trust, and that consequently the 

And sec irti.hhln^ v. (xubhlus^ id. 160, ii. premises must be held bound by the trusts of the 

settlement. Churston QLord') v. Buller. 77 

Fot Included.] —A trader by a settlement L. T. 45. 

marie before marriage, settled property for the 
benefit of his wife and children, and covenanted 
to settle all other real or personal estate to 
which he should become entitled during thi 
coverture, upon trusts thereby declared. " 
trusts of the after - acquired property 
declared in the settlement. After the marriage, 
when still solvent, he purchased some shares ; 
the shares were registered in his name, i ' ' _ 
held tlie certiticates. Subsequently he tiled a | and settled, 
petition for liquidation ; — Held, that the shares 
must be handed to the trustees in 
tion. Bolland. E.c pari 


Annuities— Fitting in with Trust of Settle- 
ment,] — By an ante-nuptial settlement made in 
le j .1870 the intended husband and wife respectively 
No I covenanted with the trustees that all the estate, 
were ■! property, and effects, real or personal, of or to 
which the wife, or the husband in her right, 
should at any time during the coverture become 
and he j seised, possessed, or entitled, should be assured 
. ' Z.i, as regarded personal estate, upon 
trust, as to such part thereof as should not eon- 
tlie liqihda- sist of money or authorised iiiYestments, or of 
:c, Cl'nit, la re. 4H L. J.. interests determinable on the death of the wife, 
Bk. 16; L. R. 17 Eq. 115; 29 L. T. 54B ; 22 upon trust to convert, and to invest the proceeds, 
W. R. 152. and such part of the estate as should consist of 

money, upon such investments as therein men- 
Husbaud’s Covenant in Greneral Terms — Bond,] tioned, and during the joint lives of husband and 
— Execution decreed of a contract on marriage by wife pay “the interest, dividends, and annual 
bondjwithcondition to settle all the personal estate proceeds thereof” to them in equal shares, the 
that the husband should at any time, during the share of the wife to be for her separate use 
coverture, be |;) 0 .ssessed of. Lewis v, Madocks^ b without power of anticipation. By a deed of 
Ves. 150 ; 17 Ves. 48 ; 7 R. R. 10. the same date the wife’s father covenanted with. 

the trustees to pay to them an annuity of oGO/k 

Property Acquired “ by Bevise, Purchase, to be applied by them upon trusts corresponding, 

or Otherwise — Shares — Policy of Insurance.] with those of the income of the personal pri>perty 
— ’A marriage settlement contained a cov’enant mentioned in the covenant. In 1874 the wife’s 
by the settlor to settle his estate and interest in father bought up the husband’s interest in this 
any property or e.state, real or personal, of or to annuity, and assigned it to trustees for the wife’s 
which he should, at any time thereafter during separate use with no restraint on anticipation : — 
marriage, become possessed or entitled by devise, Held, that the covenant to settle inclu<led life 
beque.st, pnrcha.se, or otherwise. He afterwards annuities given to the wife, that the share 
piii'chased some shares and effected some policies assigned by the wife’s father in the annuity of 
of insurance on his life : — Held, that the covenant 500Z. was bound by the covenant, and that,, 
on the settlement was in fact divisible, and that during the joint lives of the husband and wife, 
the shares and policies were “ property,” and three-fourths of the annuity belonged to the 
property of or to which the settlor had “ during wife for her separate use with a restraint on 
the marriage become possessed or entitled by anticipation, and the remaining fourth to the 
purchase ” within the specific words of the cove- trustee of the husband, who had become bank- 
nant. Whether the covenant would have been rupt, and that persons to whom the wife had 
capable of enforcement if it were in fact indi- mortgaged the interest assigned in 1874 took 
visible, or if, though divisible, the shares and nothing. SeJwJJield v. Spooner, 53 L, J., Ch. 
policies had not come within one of the particular 777 ; 26 Ch. D. 94 ; 51 L. T. 138 ; 32 \Y. R. 910 
classes specified in it. qufere. Turean, In re, 58 — C. A, 

L. J,, Ch. 101 ; 40 Ch. D. 5 ; 59 L. T. 712 : 37 

W. R. 70-— C. A. Covenant to Settle— “ Equal CMid^s Share 

Advancement to other Children.] — ^A., settle- 

Beasehold Interest subsequently Acquired.] — ment on the maniage of his son B., covenanted 
By marriage articles ma ie in 1886 between W. to settle an equal child’s share for B., rateably 
Y. B., L. K. B. hi.s intended wife, and the plain- and in proportion to the several children of him 
tiff and three other trustees, it was agreed that the said A,, of ail the property, real and personal, 
so soon as might be after the marriage, a settle- he should die possessed of. A., in his lifetime,, 
ment should be made of the property therein made advances to some of his children. By his 
mentioned, and W. Y. B. agreed to settle any will, A. directed a valuation to be made of his 
X^roperty which he might acquire during the estate, that all his debts, funeral and testa- 
intended coverture. The marriage took place, mentary expenses should be paid, and that the 
and a settlement was executed accordingly, clear amount of the residue of his real and per- 
Subsequently the plaintiff demised certain pro- sonal estate should be ascertained, and the, 
perty to W. I, B. for twenty-one years, W. Y. B. testator' gave such an amount as would be 
covenanting to keep the property in repair, and equivalent to one-seventh of the real and per- 
not to assign or underlet without leave of the sonal estate when so ascertained, to the trustees 
lessor. W. Y. B. thereafter became bankrupt, of the settlement, in satisfaction of the cove- 
and the ])remises were surrendered to the plaintiff nant. After several other bequests, he directed 
by the trustee in bankruptcy. In an action by that, subject as aforesaid, his trustees should be. 
the plaintiff against L. K. B. claiming possession possessed* of all his residuary real and personal 
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estate, in trust for such of his child rea, save B., 
as should survive him, in equal shares. A. died, 
leaving B. and six other children him sur- 
viving : — Held, that the one equal seventh 

meant one- 


share, to which B- was entitled, 
seventh of the property of w’-hich the testator 
died actually seised and possessed, and without 
taking into account the advancements which be 
had made to others of his children. v. 

8:q)lie}h% 19 L. K. Ir. 190. 


After the marriage a sum of ,5,499/. I9 a\ Id. was 
bequeathed upon such trusts as the wife should 
appoint. Slie executed eleven successive deeds, 
several of them on the same day, by eacli of 
which she appointed 499/. 19.s', Hr/, for Iier own 
se}jarate use : — Held, that the money was not 
bound by the covenant in the settlement. lioicer' 
V. SmitJi 40 L. J., Ch. 194 ; L. E. 11 Eq. 279 ; 24 
L. T. 118: 10 W. lb mi 
By a settlement it was agreed that if the wife 
then was, or if during the coverture she or her 
husband in her right, should become entitled to- 
any property of the value of odO/.. or upwards, 
the same should as soon as circumstances would 
admit, be settled. Under a will, which came 
into operation prior to the settlement, an annuity 
was given to be applied wholly or in t)ai’t for the 
benefit of a widow, the unapplied ])alauce to be 
divided among a class of persons, of wliom the wife 
I was one. The period for division happened adter 
the determination of the coverture, and the share 
of each person participating tlien amounted to 
over 500/., but neither at the date of the settle^ 
merit, nor at any time during the coverture, did 
such share amount to 500b : — Held, that the 
share was not subject to the settlement. BT/- 
stead. In We! stead v. Leeds. 47 L. T. 831. 

A settlement contained a covenant, that if tiie 
wife then was, or should at any rime during the 
coverture become, entitled to any property of 
the value of 400/. for any estate or interest wiiat- ; 
soever, it shouhl be settled upon certain trusts. 
The wife was then entitled, on the death of iic'r 
ind I mother, to a share in stock in her own right, and 
•e as one of the next of kin of a 
The value of the two shares 
taken together was above 400/., but the value of 
reversionary interest in them at the 
date of the settlement was much less than 400/. 

a husband and 
'twovshares.;,- 
•Held, first, that the: share ; : 


vii. jUnmnt. 

Construction.] — When a covenant to settle 
after-acquired property is limited to funds of a 
specified amount which shall at anj^ time be 
acquired, a condition is imp! ied tliat the amount 
shall be made up of funds derived from the 
same source. When such property has been 
reduced below the specified amount by the 
exercise of powers of advancement, the amount 
received by anticipation must be included for 
the purpose of deteimining whether the fund is 
lai'ge enough to he brought into settlement. 

Idoocl V. Lranldm, L. lb 19 Eq. 496 ; 21 W. li. 

724. 

In a settlement it was agreed to settle the 
property which the intended wife should at any 
time during the coverture become entitled to. The 
wife was then entitled in reversion, on the death 
of her mother, to 212/., and she became entitled 
by her mothers will to another sum of more 
than 500/. : — Held, that the words at any 
time” meant “from one and the same source,’' 
and that the sum of 212/. was not bound by the 
covenant, /A>cyc?*, Li ?'e. o JST. E. 462 ; 11 Jur. 

(iS.S.) 478 ; 12 L.T. 137 ; 13 W. E. 710. 

Distinct Interests under same Will.] — A 
settlement contained a covenant to .settle after- 

acquired property of the value of 500/. a. _ , . 

upwards. The wife’s mother subsequently be- a further shar 
qiieathed to her some specific chattels, and to deceased brother. 

the trustees the residue of her estate upon the t;b:vT;.; 

trusts of the settlement, being trusts for the the wife' 
separate use of the wife for life: — Held, that, 

that residuary bequest could not be taken into On the death of the mother, tin 
account when computing the value of the wife presented a petition to have the 
specific chattels. Forster v. Darios^ 4 De G. paid to the husband 

& J. 133 ; 31 L. J., Ch, 276 ; 8 Jur. (N.s.) 65 ; in the trust fund was included in the first part 
10 W. E. 180. of the covenant, as property to which the wife 

By a settlement it was agreed that all pro- was entitled at the time of her marriage, 
perty which, during the Joint live.s of the bus- Secondly, that the covenant referred to the 
hand and wife, should devolve upon the wife or value of the property, not to the value of the 
the husband in her right, and which should, at wife’s reversionary interest in it. 
the time when the same should respectively so Thinliy, that, in estimating the value of the 
devolve, exceed the value of 500/., should be share, the agevegate value of the two sums must 
settled. By a subsequent will a legacy of 200/. be taken, and not the value of each sum separ- 
was left to the wife, and a share, exceeding ately, Mao/iendr, In re. 3f) I.. J., Oli. 320 ; L. lb 
500/. of the residuary estate of the testator was 2 Ch. 345 ; 16 L. T. 138 ; 15 W. E. GG2. 

) also given to her for her separate use : — Held, 

that the legacy of 200/. need not be settled. Proportional Settlement.] — Covenant in mar- 
• Middleto'n^ In re^ 16 W. B. 1107. ri:?ge articles, by the husband, “inasmuch as he 

By a settlement it was provided that all was to be absolutely entitlccl to ail the wife's 
further or other portions or personal estate of the personal estate,” to settle “ in respect of any sum 
intended wife should be settled, but not unless that might come to her afterwards, after the 
b" ' every such legacy or interest should at each time rate of lUO/. per annum, on her for life, for every 
amount to 600/. The wife became entitled under 1,000/,, and upon certain contingencies that she 
. the will of her mother to I^OOO/., and also to 360/. should be paid back a moiety of all that he 
> ,on the death of one of her sisters as one of her should receive as her portion.’^ The husband 
next of kin. The property of. which the sum of obtained a decree for 400/. of the wife’s money, 
360L was a part was also derived from the will but did not receive it : — Held, she was entitled 
of the mother, by which it was. feequ^thed to to a settlement according to that proportion, 
the sister for lapd, 'the hoiitingqfnciies having happened, to the 

of aE sums, receiyed,'inoIhdIng 
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appointment to the Imsband in fee. Bt a codieil 
to her wii] made in her husband’s lifetime the 
wife devised the Stonehouse pro[)ertY t(> two 
persons. The husband died in May. 1S82, ami 
the wife in the month of June following. She 
never republished her w ill or codicils. There were 
jio children of the marriage, and the Stonchou'ie 
property was never assured to the trustees on 
the trusts of the marriage settlement, fa an 
action to administer the real and }')ersonal estate 
of the wife : — Held, that the covenatit to assure 
after-acquired propiady could not be enforced or 
treated as operative in favour of the hcir-at-Iavv, 
that the declaration of trust annexed to it could 
not be regarded in his favour ns a defective 
execution of a power which the court would cure, 
and that the codicil being a good execution of 
tlie power of a]»pointinent contained in the <leO(i 
of 1 87S, the two devisees therein-mentioned wore 
entitled to the Stoiiehouse property. In 

r<\ Clietfriftid v. Morqdn., 31 Ch. I). ">90 ; 54 L. T. 
742 ; 84 W. K. 483-^0. A. 


tlic 4007. ; since the husl'eand might liave received 
it. Inmp V. SfphhuifL 2 Yes. 409. 

A sum of 8057. stock, jjartiy belonging to the 
hiisbaiifl and partly to the wife, was settled 
(sobjef't to the inrorosts given to the husband, 
wife, and children) as to the i)usbaud's ])art on 
tlie iiusband's executors, and as to the wife’s to 
licr next of kin. Tiie setrleraeiit contained a 
covenant, that tlie after*ae<|uired property of the 
wife should be settled on like trusts : — ifcld, that 
the liusbantl and wife’s representatives were, 
umler the ultimate limitation, entitled to the 
wifo’s after-acquired property in proportion to 
their interests in the 8357. SfciuitLs Van Voorst^ 
17 Beav. 3(J5. 


viii. IJnftyrnng. 

Power of Appointment— Exercise in Breach of 
Covenant — Damages.] — By a niarringj .settle- 
Biont, dated in 18G7, a husband and wife cove- 
nanted to settle all propeny to which the wife, 
or the husband in her right, should at any time 
during the coverture become entitled ; and that 
if any power of appointment over any property 
should become vested in tiie wife during the 
coverture, the same should, if executed by her, 
be execuied only in favour of the trustees of the 
settlement. During the coverture the wife be- 
came donee of a general testamentary piower of 
appointment over a sum of stock, under the will 
of her father, who died in 1871. She died in 
1892, having by her will exercised the power in 
favour of persons other than thetriistees Held, 
that specific performance of the covenant by the 
wife to exercise the jiower in favour of the 
trustees must be refused : but that, there having 
been a breach by the wife of her covenant, the 
trustees were entitled to recover damages against ' 
her executors to the extent of the assets come j 
to tliek' hands, the measure of such damages j 
being the value of the property which would | 
have come to the trustee if the covenant had 
been performed. Parkin^ In re. Hill v. Schwu/vz. \ 
02 I.. J., Gh. 55 ; [1892] 3 Ch. 510 ; 07 L. T. 77 ; ! 


Volunteer Claiming Benefit — Defective Execu- 
tion of Power.] — The maxim that equity looks 
upon that as done which ought to be done, applies 
only (in cases depending on contract) in favour 
of persons who are entitled to enforce the con- 
tract, and cannot be invoked by volunteers. By 
a marriage settlement executed in 1853, certain 
personal estate was assigned to trustees upon 
ti’ust ill case the husband' should die in the life- 
time of the wife, and there should be no children 
of the marriage, to stand possessed thereof for 
the wife, her executors, administrators, and 
assigns. The settlement contained a covenant 
anv real estate to 


by the liusband and wife that 
which the wife should become entitled, whether fore that the settlement, so far as it purported 
in possession, reversion, remainder, or expectancy, to be made by the wife, being void, the wife was 
or «'')ver which she should have an absolute power, entitled to the undisposed of personalty as he;' 
should be assured to the trustees to be held by separate property secondly, that tim wife could 
them upon the same trusts as the above-mentioned be put to her election notwithstanding that the 
personal estate, or as near thereto as the nature compensating fund was subject to restraint on 
of the property Ymuld admit of, and until so anticipation. QuenrMs Trusts^ In )% 54 L. J., 
assured should be subject to the tru-ts and Ch. 786 j 53 L. T. 74 ; 33 W. R. 8IG. 
euioyed accordinglv. Bv a deed executed in 

1873, certain lands calkM the Stoneliouse pro- Settlement on Marriage of Female Infant— 
perty wmre conveyed to trustees for the wife Restraint on Anticipation.]— The doctrine of 
during the joint lives with restraint on anticipa- election is .founded on the presumption of a 
fion, remainder to her for life, remainder as she general intention that every part of an instru- 
sliould by deed or will appoint, and in default of ment shall take effect, and the presumption of 
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such o'cueral intention mar be rebutted by an 
inconsistent particular intention apparent in the 
instrument. 'J’hercfore, where a marriage- settle 
ment settled a fund for the separate use of the 
wife for life with restraint on anticipation, and 
contained a covenant by the wife (then an infant) 
to settle future property ; — Held, that the wife 
could not he compelled to elect between after- 
acqiih-e<l property and her interest in the settled 
fund, but was entitled to retain both. Vardon's 
Trv,d. In r(\ o5 L. J., Oh. 2r>9 ; 81 Ch. D. 275 ; 
58 L. T. 895 ; 34 W. R, 185-C. A. 


4. Performance and Sattsfaction^ of 
Covenants.: 

a. Greiieral Principles. 

Distinction, between satisfaction and perform- 
ance. (rtddmid v. Goldsmid^ 1 tSw'anst. 219 ; 
IS E. B. 60. 

Where a husband, by a settlement before 
marriage, was obliged to do a particular act for 
his wife's benefit, and he does a thing e(|ually 
satisfactory, the court will presume a sadsfaetiou 
by implication. Weylcmd y. WejjJund, 2 Atk. 
632. 

The presumption of a satisfaction is stronger 
in the case of a deed than of a will, where a 
bounty is supposed to be intended. Id. 634. 


c. Consent of Wife. 

By articles made in contemplation of the 
marriage bet ween E. S. and M. P., w’ho was then 
an infant, after reciting ‘‘ that it had been agreed 
that all the freelold, copyhold, leasehold, and 
other ])ersonal estate and property, or share or 
accruing shares therein of or to which the said 
j\I. P. was or might become seised or possessed, 
&c.,” “ should be conveyerl. assigned, and settled,” 
E. covenanted that “ in case the said M. P. 
’would vcluntary consent thereto, but not other- 
wise,” he and she would settle the same. Mi’s. 
S. having become entitled to certain personal 
estate, stated in wj'itin, 
shouhl not be put ii 
haviiig been paid into court under the Trustee 
Relief Act, and E. S. having presented a petition 
for payment of it to him : — Held, that the per- 
sonal estate in question must be settled , although 
the wife refused her consent, and that the consent 
of ihe wife was only apfdicable to real estate, 
wliich could not be settled without the consent 
of the wife to be taken in the ordinary way ; but 
that as to the personal estate the wife’s consent 
was not requiied, and the husband's covenant 
was absolute. 


b. Actual Discharge of Liability, What 
Amoxmts to. 

Covenant to Appoint — Share in Default- 
‘d Satisfaction.] — A testatrix b 


Substantia' 

queiithed 5.000Z. upon trusts for her nephew for 
life, and then for his wife for life. She then 
gave to her nephew a power of appohi’inent by 
will over the o.OOOZ. amongst bis children ; and 
in default of appointment, or subject to any such 
as should not be a complete and entire disposi- 
tion cf the whole sum, she gave the same to all 
her nephew’s children absolutely, to become 
vested at tv'eijty-one or niariiage. The nephew 
had five children, one of whom, a son, after 
attaining twenty-one, died unmarried and intes- 
tate. Afterwards a daughter, wlio had also 
attained twenty-one, married, and on this oeca- 
sion the father covenanted that he would, in 
exercise of the power, appoint by will to the 
trustees of her settlement one-fifth of the 5.000/. 
The daughter also assigned to the trustees all 
that her hfth part or share in default of any tes- 
tamentary appointment of and in the 5,000/. 
The father died without having exercised the 
power in any way. Upon the death of the 
widow, the trustees of the settlement claimed 
not only the 1,000/., but also one-fifth of the 
remaining 4,000/.. as being a part of the fund 
which was not completely and entirely disptxsed 
of by the covenant of the appointor : — Held, 
that the covenant, though not actually per- 
formed, had been substantially satisfied ; and 
that they were entitled to no more than 1,000/. 
Thaclien v. Ac//, L. T1 


her wish that the money 
settlement. The fund 


Tyyst% In. re, IS Beav. 

309. 

Where foi* valuable consideration the wife by 
ante-nuptial settlement assigned to her husband 
an interest at the time reversionary the court, 
wRen the intm-est was reduced into t ossession, 
ordered pavment to the husband without the 
wife's consent. Chilmern v. Macleod, 1 Jur. 


8 Eq. 408. 

acquired property. liardey v. Green, 12 Beav. Transfer of Stock afterwards Eeduced.]— By 
182 ; 18 L. J., Ch. 480 ; 13 Jxxr. 777. a marriage settlement executed in 1797, nfeiting 

that S., the intended husband, was entitled to 
Money Paid to Trustees under Mistake — real estate on the decease of bis father, and to 
Declaration of Trust.] — A husband and wife, certain sums in the English funds, as residuary 
imder an erroneous idea that they were perform- legatee of his grandmother, S. covenanted witli 
ing a covenant to settle the after-acquired pro- the trustet s that he would, as soon as he could 
petty of the wife, directed a sum of money, to after the execution of the settlement, transfer to 
which she had becoxne entitled, to be paid to the them the money, and invest in such funds as 
trustees of their marriage settlement upon the should be thought most advisable, in the names 
trusts thereof. They executed a release, which of the trustees, such further sums, the interest of 
recited these facts. After the decease of the which should amount to 600/. a year, free from 
husband, and the subsequent marriage of the all deductions, in trust for 8. for life, and after 
^ wife: — Held, that the- money was appropriated his death upon trust to pay the interest to A., 
y.-]' to the trusts of the settlement ; that the direc- his intended wife, as a jointure, with a power to 
, tion to pay the trustees was, in effect, a declara- S. to revoke the trust of the fund so to be in- 
tion of trust and that the transaction must be vest^ d, on conveying to the trustees real estate 
■ ' ’i], supported against the second . hushand, who of the value of 6001 a year, to be held on the 
money bywlrtue of, same trusts. S. died in 1798, leaving one son, 

« ,/ died in 1812. In and l$0l, his exeeu- 

‘ ‘ 's' tors transferred' to the trustees of the settlement 
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U. per cent, stocic, then prcxlucing (500/. n year, 
but which was, by succc'^sive acts uf parliament, 
ultimately reduced to H ])er cent. v«t<tck, and be- 
came msutHcient to pay ttie (500/. a year : — Held, 
that A. was not entitled to hive the deficiency 
made good out of the as'fets of S., the covenant 
haviisg i)eoii performed by the transfer of stock, 
which, in 180! , pro luced (500/. a year. Xapirr 
r. St-^ples, 10 Tr. Ch. IL 81-4. 


having refused to act, th‘-' f ithor paid tin-' mo’u y 
to the husband ; — Hehl, that the pa3nnent was 
wrongful, and, the money having been lost, the 
father was held liable at the suit of a child cjf 
the maiTiage to pay it a second time. v. 

Joint Beav. 8,3. 


Payment to Tenant in Tail.] — IMoney by mar- 
riage articles to be laid out in land, to uses of 
husband and wife for life, then to tlie children 
as theysh'juld appoint; in default of appoint- 
ment, equally; but if one, to that one in tail ; 
reversion to husband in fee. There is one 
daughter : the trustee p.iys it to her and her 
hiisbind, she not }>eiiig sui juris, not so})arately 
examined ; the payment notsuHicient to make it 
considered as nioiicy, and sister of the half-bl(X)d 
may claim the reversion in fee from the father ; 
but the iiusband of the other sister, who was 
tenant in tail, will !»e tenant by curtesy. Cntn 
tiintjkim. V. Mooihj^ 1 Ves. Sen. 174. 


Boad — Bevise to Pay Debts.]-- By a settle- 
men t, the wife's father covenanted to pay 8,0UU/. 
to trustees for the husbuid for life, then to the 
wife for life, and afterwards bn’ the younger 
/children ; but it was provided, that upon the 
hu-shaiid’s stilling a certain real estate, he should 
become absolutely entitled to the 8,(X)0/. In 
1 814 the husbatid asn'gned that sum to trustees 
for his wife during their joint lives. In 1820 
the estate w^as settled, anti in 1S28 the 58,000/. 
was paid to the ti’iistees, who paid it over to the 
husband, taking his b md for tiie amount. The 
huslmid, by his will, directed his debts, including, 
us he declared, this b^md, to be paid out of Ids 
real estate ; — Hi,ld, tliat, upon satisfaftioii of the 
wife’s claim, the debt upon the bond ceased. 
Smikonm w Hall, 14 Beav. 241. 


Covenant by Traders —Account opened between 
Firm and Trustees.] — One of several ])artners, 
previous to his marriage, agreed with liis intende I 
w’ife’s trustees, that ho would assign to them 
a portion of his cajjitni in the business, to secure 
to them cettain perujdical payments of .30-:)/. on 
the trusts of his marriage settlement, lu pursu- 
ance of this aiTangeui'-nt, the partnership o[iC*ii 
an account in their books with the trusmes, in 
which they place to the credit of the trustees the 
sum of 8,0i)O/., aiul debit their partner with tlie 
same .sum, giving the trustees notice that tliov 
have transferred this sum from tlieir partner's 
private account. Default having boon mad,e in 
the payrneiit of oOu/ , and the firm having become 
bankrupt: — Meld, that iliis was an acknowledg- 
ment <jf a present debt from the firm to the 
trustees, the coiisideratio:i for which wais the 
intended marriage. /////, E.c 1 Deac. 12,3. 


Settlement not According to Condition.] 

— Before marriage, a husband executes a baud t() 
Jtnistees the condition of which binds him to 
.settle the property of the wife on her and lier 
issue, in such manner as the trustees, in their 
discretion, shouhl think proper. After the mar- 
riage a settlement is made, by w’hich part of the 
property is to be applied in paymentof liis debts, 
and for his furtherance in life ; another part is 
settled on the wife for lifo, remainder to the 
issue of the marriage, an<l. in case there should 
not be any .such issue, to the husband absolutely ; 
and a third p^art of the piH)perty is given to the 
wife bur life, ami, after her decease, in case there 
should be no i.ssue of the marriage, a.s she should 
appoint: — Held, ihat this settlement was not 
according to the com lit ion of the bond, and did 
not bind the rights of the wife. Wehh v. Kdhj^ 
3 1...J. (o.s.) oil. 172. 

Agreement to Settle Personalty— Purchase of 
iEeaity— Proper Covenant.] — Articles before mar- 
riage for settling real estates of the husband, ; 
and also all ami suigiilar his personal estate of | 
what nature or kind soever ; a proper execution i 
would be by a covenant, that real estate that ! 
should be purchased witii the personal, should, i 
with respect to the objects of the settlement, be ; 
considered pe]-.sonal : the settlement, therefore, i 
made after marriage containing no such covenant, ; 
and being in other respects a (lefective execution, ' 
ireal estates purchased by the husband, according 
to the evidence, in order to defeat tlie right of 
his wife, were decreed to bo conveyed by his 
•devise according to the articles. A gift by him 
ill his life, in curisideration of service, was n;it 
disputed ; but under the particular ciz'cumstances 
attending the marriage, and in the case of an 
infant, the court appeared to question its validity. 
Man Ml v. ir///'/6-, 5 Yes. 262. 


Eifect of Bankruptcy,] — Bankruptcy ca 
have the efiect of voluntary tr.insfer of s 
under a covenant. Aloocli, Ex p trte, I V. . 
17i). 


In Case of Covenants to Bsqueath .] — See ante, 
col. 814. 


c. Covenants to Purchase or Settle Xiand. 
1. Iti General. 

Purchase of Copyholds.] — Purchase of copy- 
holds not generally considered as a pei’formauce 
of a covenant to purchase ami settle lands. 
Att-Geti. V. Wkorwood^ 1 Yes. 8ea. ;341. 


Of London Houses and Borough English 

Lands,] — The purchase of houses in London, and 
of lands of the tenure of borough English : — 
Held, not to be a due execution of a covenant in 
marriage articles to purchase or settle lam is <>f 
inheritance.” As to the mode of computing ihe 
value of premises in the master’s o.iice. Pinnel 
V. Hallet, 2 Yes. 276 ; Ambl. 106. 

The purchase of houses in London will not 
answer a covenant to purchase lands of inliwU’it- 
ance. Leiot^ v. Hill^ 1 Yes. 8ea. 274. 

Of House and Gardens.] — The husband, 

by articles before marriage, covenants to micl 
oOO/. to his wife’s portion of 500/., and that it 
should be laid out in land, and settled on the 
wife and the issue of the marriage. The hiis- 


Payment to Husband instead of Trustees.] — 
A father, on the marriage of his daughter, agreed 
to pay, by way of portion, a sum of money to 
trustees, to be held in trust for the husband,, 
daughter, and children of the marriage in suc- 
«cessioii : the trustees named in the settlement 
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■band, without the trustees’ consent, lays out the ing rmly in one ^ limitation’. A. de'Tjsod th(<«e 
money in a tine house and gardens. Allowed a lands to his wife for life, and gave Igeacic" io B, 
sufficient performance of the covenant. Tun- and his children, and died without isme. leaving 
drldfje V. TeMer, 1 Vern. 345. B.’s children his hcirs-at-law, who, logelher with; 

B., brought their bill against the wids>w and. 

Of Eent charge out of Customs.] — One, executor of A. to have an account of the ])rniits. 

on nuuTiage, gives b<anl to settle an estate of 'in- and for performance of the articles. Per eiir., 
lieritaiice of clear lOtP. a year to the use of him- the land settled according to the arlicli'S is a 
self for life, remainder to his wife for life, le- good performance, so far as the value is ovej' and 
maindcr to the heirs of their bodies, remainder to above the mortgage. It was urged that tin. 
his own light heirs ; he afterwards settled a rent- legacy to the children was a liounty, and not a 
charge, which he was entitled to, payable out of satisfaction of the demand of the lici]-, because, 
the customs at Hull: — Held, a pcifoimance of at the time of the legacy, it wcis not Iniowii 
the agreement. MkJdleto7i Fryor^ whether he would be heir, or take anything by 

the settlement ; also, it was a legacy given tr- 
Improvements — Costs of Conveyance.] — A mar- him in company with otlmrs, and the dispute is 
riage settlement contained a covenant by the not between the executor and a credit ur, ])nt 
husband to pay 3,U0(iZ. to the trustees upon the between the executor and B., and his sun and' 
same trusts as" a sum of IT.bOOZ. settled by the daughter : and there are assets enoiigli to fraswai- 
deed: and also a power to the trustees, with the anything. Yet liis lordship directed iliat tlie- 
consent of the In. shand anti wife, to invest any master should inquire what assets by descent ^ir-> 
part of the trust fiouls in real estate. The fee, and other personal estate, came into his:, 
trustees accordingly invested the sum of IT.nuo/. hands, and that to he as part of the satishndioi:; 
in laud, and the husband ])aid the ex})enpe of the of his demand. Luchmefe v. iJlayraxe, Uilb. 
conveyance, an<l laid out a laige sum on farm | £q. E. <)4. 
buihlings and perrraiient impiovenients on the j 

newly- purchased property. In a suit by the ! Bequest to Heir.]— Covenant in marriage 
trustees against the executors to enfoice the per- settlement, that sum of money should he laid out 
foimnnce of the covenant to pay 8,(k 01. Held, in land, and settled so as to descend nii cLildieiu 
that neither tb.e money laiel out on the land, nor is not satisfied by the covenantor bequciuiiing' 
the exp.enses eif the CT.nveyance, could be allowed cert.ain sums to the heir, Sla-m-y t. Slaury^ 5' 
in satisfaction of the covenant, or oti any other j Bro. P. C. 113. 
ground. Ilorlocl' v. 17 Beav. 572; 23! 

L. J., Ch. 9G2 ; 2 W. Eh 117. ! Value, how Computed.] — One living in Oxford- 

I shiie covenants to purchase lands of 8(1/. a year> 
Estates Purchased with Money obtained from to be settled, &c. The parties entitlecl riesiring' 
Trustees. ]~ Money settled to SC] larate use of wife, the money, were decreed to have twenty-four 
and in event of no childicn to her abt-olntely snr- years’ purchase, the ] r:ce lands hove in that 
viving husband, with power to trustee, s. with her coindy, .and HP. a year for the time past, but 
consent, to invest it in land : — PI eld. that no lien not the interest of the | urchase inoner.^ Jladurf'- 
existed on estates purchased by husband having v. Badger.^ Moseley, 117, And see 2 Vern. 551^ 
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thefitqlum 100/. tr> be rai.^ed out of land, 
fhiit these ouglit to 1)0 in satisfaction of the 
■ia.C’C agi'ceniorit, es|)ccially as the husband 
wife were tenants in tail, and might bar the 
. Decreed, tlie }>lairitiff must have satisfac- 
of the agreement, with interest at 4 pci* 
. from the fatlier’s dtmth. the copyhold 
ending to bo taken in satisfaction pro tanto 
ii<d the 3 no/. letracv. fr//7os‘ v. 5 

Abr. 2i)3 pi :-h). 


or a rentcharge tlicreoiit, to certairt ascs. S. 
purchased lands, and died without making any 
ser/tiement : — Decreed, I he after- purchased lainis 
shall be to those uses, for a covenant to convey 
and settle is stronger than to settle only. Deunni' 
V. SuiHli, 3 Atk. 823, 


Lease Benewed but not Assigned.] — A., on tjie- 
marriage of B.. his son, settles a leasc3 on B, f(.n‘ 
life, to the wife for life, and then to the issue of 
tlic marriage ; and B. covenants from lime to 
time to renew the lease arnl assign it on the same 
trusts. B. renews tlie lease, but does jiot as-^ign 
it, and dies indebted. This lease is bound l)y 
the njarriage articles, and is not assets for the 
payment of debts. Moivjiia/i v. 2 

Vern. 289. 


Lands Considered as Piircliased in Pursuance 
of Covenant. ] — Where a tenant for life sells part 
of the settled estate under the authority of an 
act of parliament, whicli directs liim to lay out 
tljG consideration money in the purchase of 
oti.er lands, and to settle them to the same uses, 
and ho afterwards purchases lands iri fee simple 
to nearly the amount, but dies without having 
settled them accordingly, leaving them to de- 
scend upon his heir-at-law, who was also the 
first tenant in tail in remainder under the settle- 
ment, a court of equity will intend that the 
purchase was made in performance of the obliga- 
tion imposed by the act, and will not permit the 
remainderman to recover the value of tlie lands 
sc)ld against the personal estate of the tenant for 
life. Tuhhs v. roaduHuxJ ^ 2 Russ. & AI. 487. 

By rnaiu’iage articles, the eldest son was made 
tenant in tail : .proviso, that the father might 
sell the lands by the consent of the trustees, and 
purchase other lands, anrl settle tliem to the 


Where no Presumption of Purchase in Execu- 
tion of Trust.] — Trustee for the pui'cliaso of land 
died without pei serial assets, but, having pur- 
chased land, the estates purchased were held not 
liable 'to the trust, the circumstances affording- 
no presumption that they were purchased in 
execution of the trust. Perry v. Phdipn, 11 
Ves. 173— C. A. 


Mortgage — Bankruptcy,] — By an aiite-noptial 
settlement the intended husband covenanted to 
purchase a convenient residence for liimself and 
his intended wife, the pui’chase to be made with 
her apptobation ; and if it could not conveniently 
be made within twelve montlis after the niai riagxg 
he covenanted to invest 3,000/. at least, in the 
purchase of freeholds or leaseholds, or in the 
funds, in the names of the trustees, till a residence 
could be found. Five years after the marriage- 
the hushand purchased a freehold messuage for 
1,600/., but never convoyed it to the trustees, 
nor tinated it as subject to the settlement.. 
Several years afterwards he raised 1.800?. by way 
of mortgage upon this messuage and other pro- 
perty devised to him by his father; anrl while 
some of tlie money thus raised remained unmixed 
with his general estate, became iMinlcrupt : — 
Held, that the remaining portion ought to be 
apportioned between the devised and purcliased 
pruperty comprised in the mortgage, and the 
proportion attributable to the latter paid to the 
trustees of the settlement ; and that they had a 
charge upon the equity of I’cdemption of the pur- 
chased estate for tlie amount (if any) by which the 
proportion fell short of l,U0ii?. Pooh^ Px- ixirte^ 
1 De O. r>81 : 17 L. J., Bk. 12 ; 11 Jiir. 1005. 


iii. By Drvtsr of Lands. 

Devise in Fee.] — Agreement to settle is satis- 
fied by suffering estate to descend, or by devis- 
ing it to party entitled. Seys v. Prise, 0 Mod. 
22U. 

Of Copyholds,] — A bond was given by the- 

father of an illegitimate child to her intended 
husband, in contemplation of their intend(3d 
marriage, in the penal sum of 2,OUO?. and in- 
terest. It was recited in the condition, that, in 
consideration of the intended marriage, the 
obligor had proposed to the obligee to .surrender 
certain copyhold property to the uses therein- 
after mentioned ; and if such surrender should 
not be so made within eighteen months after the 
marriage, the husband and wife, or the survivor, 
should receive, after the death of the obligor. 
l.OUOL The condition was to the effect of the 


Purchase in Hame of Another.] — A. by 

marriage articles covenanted, that all lands he 
should afterwmrds purchase in the parish of K. 
should be to tlie uses of the articles. He jmr- 
chased lands in K. and took a conveyance in fee 
in the name of his youngest son, without a 
declaration of trust ; — Held, that youngest son 
was a trustee as to tlio lands for the parties 
entitled under the settlement. Blahe v. Blake. 
7 Bro. P. C. 241, 


Covenant to Convey and Settle.] — B. 

covenanted to convey and settle houses, lands, kc,. 
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widow took only one annuity of 50/. Power, In 
;‘6\ FI. K. 282. , 

A. agrees to settle lOO/.per annum < n intended 
wife falling sick, devises 100/. per anriuni to 
lier ; recovering, marries her, and the settle- 
ment is carried into execution ; she can take but 
100/., and parol evidence admitted to prove the 
intent. Mas rjl v, 3fascal, 1 Ves. Sen. 32:'). 


daughter, the wife of the obligee: — Id eld. that 
the bond was not forfeited by reason of the 
breach of the condition ; that it was merely an 
agreement to settle the land, and as such satis- 
fied by the devise, although absolute to the wife ; 
and that it \vas an agreement of which equity 
would enforce the specific performance ; the 
penalty being only meant to secure the settle- 
ment recited in the condition. Time for the 
pei’formance of the condition is not of the essence 
of the contract. The obligor held to have no 
power to elect either to pay the money or settle 
the land. Ito^er ^, Bartholomew, 12 Price, 793. 

Of Eesidue for Life only.] — Devise of 

residue of real and personal for life, not a satis- 
faction for a sum to be laid out in lands in fee 
by articles. Alleyn v. Alley n, 2 Ves, Sen. 37. 

In Place of Annuity.] — ^A., previous to 

marriage, covenants to secure to wife an annuity 
■of 1,9()U/. a year, issuing out of lands, for her 
jointure, and in bar of dower. The marriage is 
had, and A. b}' will devises to wife certain parts 
<)f real and personal estate of considerable value : 
— Held, no satisfaction of covenant. Bronyliton 
T. Irrlngton, 7 Bro. P. C, 401. 

One gives a bond on his marriage, either 
within four months to settle laiids of 1 00/. per 
sniniim on his wife, or that his heirs, &c., shall | 
pay her 2,000/. within four months after his i 
-death ; husband, after this, devises to his wife 
lands of 80Z. per annum ; this shall not be taken 
in part of the 100/. per annum, but only as a 
beruwolence. Eastwood wVinlie, 2 P. Wms. 614. > 

In Addition — Ho Satisfacrion.] — Cove- 
nant in marriage articles, that lands settled were 
of a certain value, which they were not ; husband 
by will “confirms the articles, and also gives his i 
wife all his lands in A. B. for life ” : — Held, not I 
to be a question of satisfaction or part perform- 
ance, but of construction, and tliat the wife \yas ; 
-entitled to both interests under the intent thus : 
ooliected. Prime v. SteWnna, 2 Ves. t?en. 409. I 


Of Share.] — A person who has covenanted 

to bequeath or otherwise provide that a share of 
his estate shall go to the covenantee, fulfils his 
covenant by bequeathing the siiare to tlic* 
covenantee, who then stands iii the same ]'osi- 
tion as anv other legatee. Jerrinx. Wolfersta n, 
43 L. J., Ch. 809 ;''L. R. 18 Fq. 18 ; :'10 L. T. 
452. 


Of Larger Amount.]— Covenant, that 

husband, if wife survive him, should secure to 
her one-half value of her fortune, is satisfied hj 
husband's leaving her legacy to larger amount. 
Corns V. Parmer, 2 Eq. Abr. 34. 

Lands settled in jointure are covenanted to be 
of the yearly value of 1.000/. ; the Inisband by 
his will gives his wife 1,000/., and other legacies. 
The jointure lands prove deficient 3<)o/. per 
annum : — Held, that the legacies, which were 
admitted to be of greater value than tlie defect 
of jointure, ought to be taken jn satisfaction of 
such deficiency. Jlauntague v, 3Ia,rwdl, 4 Bro. 
P. 0.598. 


Of Eesidue. 1 — Gift of a residue by will, 

is a satisfaction for money secured to be ]>aid by 
marriage articles. Pearson v. 3{oryan, 2 Bro. 
C. C. 388. 

On the marriage, the liusbainl covenanted, 
that if the wife should survive him, and there 
should be no issue, his executors should, within 
nine months after his death, pay to the wife 
800/. for her own use. There was no issue of 
the marriage. The husband by hts will be- 
queathed one moiety of certain articles of his 
personal estate to his wife, which moiety 
greatly exceeded in value the sum of StO/. This 
bequest will not amount to a performance or a 
satisfaction of the covenant contained in the 
marriage settlement ; the gift of a residue is 
never considered as a sati.sfaction of a certain 
provision made fora wife on marriage, although 
it may in the event turn out more beneficial. 
Berese v. Pontet, 1 Cox, 188 ; 1 R. R. 15. 


— — Of DiiTerent Sum.] — A testator on his 
marriage covenanted that his repjresentatives 
should, within three month.s after his decease, 
pay 2,000/* to trustees to be held for his wife 
for life. By his will, after directing all his debts 
to be paid, he gave his widow an annuity of 20u/. 
a year, payable quarterly, and other benefits : — 
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To Cestui que trust— Covenant with ! widow entitled to both. Fom<jht \\ Grant, 1 

Trustees.] — Where u testator was indebted to Ves. 298 ; 3 Bro. G. C. 242. 
the trustees of his marriage settlement, which 

contained a |iower of appointment which had not To Husband — Devise of greater Yalue to 

been exca-cised, in consequence whereof certain of Husband and Wife and their Heirs.] — One, on 
]iis legatees became interestc<l in the fund : — the marriage of his daugliter, gives a bond to 
Held, that the legacies were not satisfied, pro the husband for the daughter's portion, and 
tanto, out of the debt due to the trustees, afterwards, by will, devises land of much greater 
Smith V. Smith, 8 Giff. 288 ; 31 L. J., Ch. 91 ; 7 value to the husband and the wife, and their 
Jur. (k.S.) 1140 ; 5 L. T. .802. heirs. The devise no satisfaction of the b-jiid, 

Blit a legacy to tlie cestui que trust of a settle- though there be a defect of assets to pay the 
meut, bj" \vhic]i the testator had covenanted testator’s debts. Goodfcllow v. JJurcheti, 2 Vern. 
%v!th t]’ust( 3 es to settle certain funds ; — Held, not 298. 
a satisfaction of the covenant. Ih. 

Bequest lield. under the circumstances, not to of greater Yalue, hut not Absolute.] 

be intended in satisfaction of a liability to pay, “Bond conditioned that executors pay o,0U0/. to 
contracted bv covenant iu a marriage settlement. natural son at twenty-one if he should attain 
Milligan v. ilarduncke QEarl'), 1 Jur. (n.S.) 798. that age ; by will afterwards the father gave 

lo.oiMd. to trustees to pay 2O0Z. per aniuim, for 
1 \ maintenance of the son till twenty-live, and 

^ Of Life Interest only.]-A g ps then to pny him the principal ; and if ho should 

rmgo, coTonants to purchase and settle 2(«. a toween twentr-iU and twentv-five. and 

par on h.s wife tm- her h e. and it he died ; "but if ho 

before 1 was done, to leap her .tOOZput of his j unmarried before twentv-tive,' the whole 
personal estate tor her better livelihood an<l ,„t|,fection of 

m.amtenape. He died wnhout m.aking any ti,,, bond. JmrecA y. iddfener,! lire. C. C. 295. 


Hot Satisfied by Annuity.] — An aimuity 

of 40Z. per annum deviuSed to wife is no satis- 
faction of bond for 1,(,)0()Z. settled on her at 
marringe ; bnt held she was entitled to both, 
JohmtiY. PeUy,i) Mod. 437. 


Covenant to Bequeath — Appointment by Will she survived Jiim. By his will, he gave her a 
of equal Sum.]— A., having a power under his ( life annuity of lOOZ. a year:— Hehh that this 
marriage settlement to appoint a fund amongst | was in addition, and not in sati.sfactiou, on three 
his children, which was limited to them in gi-oimds ; fi,rst, because be directed his debts to 
default of appointment, became a party to his be paid ; secondly, because he expressed it to be 
.son's marriage settlement, by which ho covenated given as an addition to her own property ; ami, 
with the trustees to beciueath to his son or thirdly, because he gave it in full satisfaction of 
daughter-in-law 2,7)09^, upon the trusts of the her dower, freebench, and thirds upon his pro- 
settlement. By his will A. appointed, to his son perty. Glorco* v. Hartenp, 84 Beav. 74. 

2, 5007. (parr of the trust funds) in full discharge 

of his covenant : — Held, tiiat the bequest was not Power to Eedeem Annuity — Gift of greater 
a performance of his covenant, and that the Value.] — A. B. on his marriage conveyed real 
parties claiming under the son’s settlement were estates to a trustee for 200 yeans, oiEtiust to 
entitled to both. Graham Width am, 31 raise an annuity of 100/. a year for his wife for 
Beav. 447: 2 N. R. 410: 1 Be G. J. k S. her life ; and it was provided that, if he should 

474 ; 9 Jur. (N.S.) 702 ; 8 L. T. (K.S.) 679; 11 invest in the name of the trustee of the term 

W. R. 1009. sufficient stock to secure the annuity, and declare 

prcqrer trusts thereof, the term aijd charge should 
Bond — Bequest of larger Sum.] — Bond upon cease. At the date of his will other charges 
marna<ie to secure SCO/., the wife's fortune, to existed on this property, and by his will he gave 
the wife within one month after husband’s his wife all his real estate, if his son should die 

•decease ; by will the husband gave her 500/. without issue ; and he gave her all his personal 

playable within six months after his decease, estate, which comsisted, among other things, of 
together ydtli other legacies ; the bequest of stock more than enough to pay 100/. a year. 
I>0()/. is not a satisfaction for the 800/. secured The investment of stock was never made by the 
by the bond. Haynes v. Mica, 1 Bro. 0. G. 129. testator. On a bill, tiled on behalf of the infant 
Adams y, Larender, 1 IR-Gle. & Y. 41. See son of the testator, it was held that the widow 
Mso Romilly’s Notes of Cases, 41. was entitled to the benefits given by the will, in 

addition to the 100/. a year secured by the settle- 

Gift for Life only.] — Wife entitled, under ment. JReeve v. Reeve, 14 Jur. 264. 

bond bv the husband upon the marriage, to the 

sum payable three montlis after death for her Inteiition not Expressed.]— Covenant in mar- 
■for life, then for the children, if none for her riage articles by the husband, to pay his wife, if 
4 ibsolntely. By will he gave all real and personal she should survive, 200/ as jointure, and 50/. to 
estate he then had, or might die possessed of, provide herself with a house, yearly for life ; 
upon trust, to pay her the rents and interest afterguards by will, he gave her for life an estate 
for life, then the ^ffiole equally to the children ; and house, above the yearly value of 100/. a year, 
if none, over ; and revoked all former settlements with the household goods, 6cc., and an aimuity 
and wills. There were no children -.—Held, the of 100/v, commencing and payable at different 
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assure the same, then his executors, &c., should 
pay the IjOOOZ. L. died without such deed or 
will : — Held, that D. w^as not entitled to the 
l.OOOZ. and her distributive share of L.’s per- 
sonal estate also, it being meant by L. not as a 
debt, but a security only for his wife’s provisiorn 
Lee V. Cox^ 3 Atk. 419 ; 1 Yes. Hem 1. 


times from those in the articles: — Hold, not a 
performance, nor intended as a satisfaction, no 
such intent being expressed. lUoltardmn v. 

2 Yes. 462, 

Mortgage— Eent-charge on Equity of Redemp- 
tion — Gift of larger Annuity.] — By a marriage 
settlement, a rent-charge of 200Z. a year was 
secured to the wife for life, payable quarterly, 
with powers of distress, &c. To enable the hus- 
band to mortgage, the wdfe relieved her rent- 
charge to the mortgagee. The equity of redemp- 
tion was reserved to the husband, who covenanted 
to convej" other land on the trusts of the settle- 
ment. The husband by his will gave his real 
and personal estate to his brother, on condition 
that he would allow his wife 800Z. a year for 
life : — Held, that the 200/. a year remained a 
valid charge on the equity of redemption ; and, 
secondly, that it was not satisfied by the 800/. a 
year. Weed v. Wtfod, 7 Beav. 188. 


No Satisfaction of Bond.]— A bond for marriage 
portitm to secure a life interest to the wife, is not 
satisfied by a distributive share of the husband’s 
estate to a larger amount. Wright y. FearrU^. 
3 Swanst. 681. 


e. By Share under Statute of Distribu- 
tions. 

Equal or greater Amount.] — Covenant to leave 
a sum of money which is not dime, but personal 
estate is permitted to descend, so that an equal 
or greater sum wm.uld go according to the cove- 
nant : that is a performance, liioliardtio'ii v. 
IJlj)lii7isto'ne^ 2 Yes. 468. 

Covenant to leave bis wife 620Z. ; party dies 
intestate, and wife’s share comes to above 620/. ; 
this is a satisfaction. Blandy v. Widmore^ 1 
P. Y"ms. .824. 

G, having b}^ marriage articles covenanted 
that, if he died in the lifetime of his wnfe, his 
executors should within three months after his 
decease pay to her 3,000/., and having by his will 
given all liis property to his executors in trust, 
after payment of his debts, at the expiration of 
three years from his decease, to divide it “ in 
such ways, shares, and proportions as to them 
shall appear right ” ; on his death, during the 
life of his wife, the executors having died or 
renounced, his property is divisible according to 
the Statute of Distributions j and the widow’s 
distributive .share, exceeding 3,000/., is a per- 
formance of the covenant in the marriage 
articles. Ooldsmid v. Goldsmid^ 1 Swanst. 211 ; 
1 Ydls. Ch. 140 ; 38 H. B. 60. 


Claim to Distributive Share iu Addition.] — 
Covenant in settlement by husband, in event of 
his death leaving his wife .surviving and children, 

one 


■ within six months after death, to pay, &:c., 
full and clear moiety of all such real and personal remaining 4.500/. to her for life, she is entitled 
estate as he shall be seised, &;c., of at his death : to dower, and her share umler the statute of 
— Held, on principle of part performance, the distributions is not a satisfaction or performance 
widow was not entitled, in addition to the moiety of the covenant. Coueh v. Stratton, 4 Yes. 391 ; 
under the covenant, to a third of the residue of 4 E. E. 230. 
personal estate, by intestacy of husband. Garth- 

shore 1 . Ohalie, 10 Yes. 1 ; 7 E, B. 311, Of Annuity,] — ^^Yllere a husband cove- 

Htisband covenants to give his wife by deed nanted by his marriage settlement to give, devise^ 
or will 1,000/. at his death if she survives him, bequeath, and secure to his widow an annuity 
but dies intestate ; she' is not entitled to her for her life after his decease, to be levied, raised, 
r distributive share in addition to her claim under and paid to her by his heirs, executors, or adminis- 
^ the covenant. Xc'e v. 1 Yes. Sen, 1 ; trators, and the husband afterwards died in- 

''“'J ''“’A Atk. 419. ' testate : — Held, on the authority of Cv-mh v* 

L., previously to his marriage with B., cove- Strattoji (4 Yes. 391), that the widow^a share of 
' _ nanted that -he would,- by Wiil%OT .by some good the husband’s pei’sonal estate, under the statute 
lifp ,;^?^urance, grant to IX mother or her of distributions, was not to be taken by her as a 

paid perlomance of his covenant either whoEy or 
his ; pro tanto. Sklishmry y* $ Sure §26 ; 

(?h.^ 460 ; 1$ Sm. mh ] 
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f. By other Provisions or Property of 
Oovenantor. 

Appointment under Prior Settlement.] — The 
father, by his wili, reciting a power contained 
in his own marriage settlement ot: ajjpointing 
10,000/. among his children, wdiich sum, in. default 
of a])pointeient,went to them equally, appointed 
2,500/. to the son on his marriage in full dis- 
-cliarge of: covenant. About a year after the 
father’s death this 2,500/. was paid to the trustees 
of the son’s marriage settlement by the son’s 
direction, and several years afterwards he took 
from them an assignment of the beneht of the 
covenant : — Held, that in the absence of evidence 
to show that the son directed the payment of 
the 2,500/. to the trustees, with the intention of 
discharging the father’s estate from its liability 
under the" covenant, it was not so discharged. 
Bmliam v. Whkham^ 2 N. li. 410 ; 1 De G, J. &; 
Sm, m ; ' U Beav. 447 ; 9 Jur. (n.s,) 702 ; 8 
L. T. 679 ; 11 W. R. 1009. 


Natural Love.] — A. being indebted, ns his 
fathers executor, to the trustees of his sister’s 
marriage settlement, settled on her and her 
children a sum to a large amount, in considera- 
tion of the natural love and affection he bore 
them Held, that this was not a satisfaction of 
the debt. Drews y. Bklf/ood^ 2 Sim. & S, 424; 

4 L. J. (o.S.) Oh. * 

Wife’s Estate— Beverslou of After-acquired 
Lauds.] — S. had an, estate in B. by his first wife, 
by wdiora also he had a daughter, M. By the 
marriage articles it was agreed that S. should 
leave his daughter, M., 2,500/., if the trustees 
demanded it within one year after his death. 
A., the father of S., was then living. S. married 
again, and had several daughters. By deed in 


Eeut- charge out of Customs.] — One, on reversionary lands i 
marriage, gives bond to settle an estate of in- his daughters, and 
heritance of clear 100/. a year to the use of him- 2,500/., with interest 
•seif for life, remainder to his wife for life, tliat M, should ha^ 
remainder to the heirs of their bodies, remainder from the death of S. 


Wife’s Bight not barred by Jointure.] — A 
covenant by the husband in marriage articles to 
provide a jointure of 20U/. sterling per annum, 
such joiniui’G to be levied on the lands of D. and 
B„ though the jointure be paid, will not bar the 
wife's light to her distributive share of the 
personal estate. Creutjli v. Crenjh, 8 Ir. Eq. li. 

' ■ 

By Share under Statute and Custom of 

London.] — Proviso in a settlement, that the wife 
siionld not be barred of anything the husband 
•.d'ould. give or leave by deed or will ; he dies in- 
testate, and a freeman of .London : lier shares by 
the statute and custom are not a satisfaction 
•of the covenant. Klrhman v. Kirhnaii, 2 Bro. 
'€. 0. 95. 

By Non-payment of Portion to Husband.] 
— By a settlement in contemplation of marriage, 
made at the Mauritius, where the laws of France 
•were in force, drawn up in the Preiich language, 
ami executed according to the French form, it 
was agreed that there should, be no community 
■of gtHids between the husband and wife ; and it ^ 
was stated to be the intention of the parties to 
marry according to the laws and customs of 
England, the benefit of ’which they reserved to 
themselves the right to claim. The husband 
then acknowledged the receipt of 4,000/. belong- 
ing to the wife, which he covenanted to invest 
for her benefit, and for her separate use during 
the marriage, either in land or in the French 
funds, or other securities which the wife should 
approve. The 4,000/. was never paid to the hus- 
band, nor did he invest such a sum during the 
marriage. His <loinicil was in England : — .Held, 
that u]:)on his death intestate, the wife was 
entitled to receive 4,000/. out of his estate, and 
■also a distributive share of bis personal estate 
remaining af|:er payment of that sum. Lang v, 
Lang, 8 8im. 451 : 6 L. J., Ch. 324 ; 1 Jur. 472. 

Provision for Satisfaction of Distri’butive 
Share by Settlement.] — Sec Executoe and 
Administrator, 


to his own right heirs ; he afterwards settled a 
rent-charge, w'hich he was entitled to, payable 
out of the customs at Hull : — field, a }ferform- 
ance of the agreement. Middleton v. Drgnr. 
Ambl. 391. 

Covenant for Annuity until Benefieed for 
Life — Induction to Living, with Bond to 
Besign.]— A bond for the performance of a cove- 
nant to pay an annuity, until a pei'son should be 
in the enjoyment of a benefice, which he might, 
hold during his life, of the yearlj' value of /!M(hb : 
—Held, to be satisfied by his induction to a living 
of that value, accompauiecl by a bond to resign 
in favour of either of two sons of the pati^jn, 
when qualified to take it ; but liberty was given 
to take the opinion of a court of .law, ll-.unci\ 
£x parte, 1 J. A W. 280. 

Charge for Issue — Subsequent Settlements 
on only Child.] — J., in 1810, by his marringe 
' settlement, covenanted with the triistee.s o£ rluit 
settlement, that ail the property of wliich he 
should die seised or possesseil should be charged 
with 1,300/. for the issue of the mai’riage. 'ilicre 
was but one child, E., issue of that marriage. 
On the marriage of E., in 1847, J. conveyed 
ceidain freeihold property to trustees, for the 
benefit of E., and the children of her marriage, 
and covenanted to make up the amount ot the 
produce of that property to 300/. per annum. 
J., by will, dated in 1852, devised real estate to 
the separate use of E., for lite, with reniaindcr 
for her children, and declared tliat devise to be 
in satisfaction of the covenant in llic deed of 
1847. In 1852, J., by deed, assigned railway 
shares upon trust for E., for life, for her separate 
use, in case she should survive him, with re- 
mainder for her children. By corlicil, made in 
1853, J. bequeathed certain chattels personal to 
E. for her separate use, and bcqueatlicd to 
trustees 1.850/, bank stock, upon trust for the 
husband of E, for life, remainder to .E. for life, 
remainder for her children. The will and codicil 
dis])osed of the entire of the testator’s estate : — 
Held, that the 1,300/. secure<l by the covenant 
in the deed of 1810 was satisfied by the sub- 
sequent benefits conferred by J. L'ame?* v. 
JLdmes, S Ir, Ch. n. 469. 




mTTLEMEm—Oovenants to Settle 


Eecital of Ante - nuptial Agreement Bis- 
proved. J — A posi-nnptial settlement was made 
by A. and liis wife of a siiire of real and personal 
estate of the wife, in the hands of trustees. No- 
notice was given to the trustees, and no nno was* 
levied. The deed recited the ante-nuptial agree- 
ment, but it was proved that there never was 
any. The effect of the settlement was to give 
the husband a life estate, with remainder ahsu-' 
lutely to the survivor, and there was no provision 
for children: — Held, both husband and wife dm. 
siring it, that this deed was a nullity ; that as. 
against the husband it was voluntary : and that 
it was not such a settlement as the court would 
enforce against the wife. The property wms* 
therefore treated as if it had never been settled. 
lltqartli v. PkilUp^, 4 Drew. 360 ; 28 L. J., Cin 
195 ; 4 Jut. (N.S.) 1093 ; 7 69. 


not be an equivalent, because it moved from the 
mother of M., and was the condition of the 
marriage agreement; and that the reversion of 
the lands in D. could not be so, because they 
were not then in being, and the father of S. was 
then living, and to make it an equivalent it 
ought to be in being and in vie v at the time of 
giving the equivalent. Anim., 5 Vin. Abr. 292, 
pL 38. 

Widow’s Pension from Mutual Society.] - 


society. Payment from the society is not a 
satisfaction for a covenant in the Settlement by 
the husband, to pay her an annuity in lieu of all 
claim on his personal estate. BJwdes v. Rhodes^ 
1 Yes. 96. 

Covenant to Insure— Policy Effected with 
Eriendly Society.] — By a marriage settlement 
the husband covenanted with the trustees that 
he would forthwith effect a policy of assurance 
upon his life with some respectable assurance 
company, for the sum of 1,0007., and assign the 
same to the trustees. A pohey of assurance 


Unproved Parol Promise before Marriage.]— 
Settlement after marriage held to be voluntary, 
proof of its having been made in pursuance of a 
parol promise before marriage failing, an 1 court 
of opinion that even if such promise had been 
proved to have existed, it would not have sup- 
p!irted a settlement made after marriage. 8pu.r- 
gaoit V. Collier. 1 Eden, 54. 


Where Articles for Settlor’s own benefft.]- 
See Birliett v. Piirdo/i, [1895] App. Cas. 371- 
H. L. (Sc.). 


Ante-nuptial Agreement not referred to in. 
Postnuptial 

agreement by 
post-nuptial settleiir 
ma..A i.. -L,. 
operation of the 2 
tial settlement is, 


Ttlement.] — An ante ■nuptial 
infant is not sufficient to take a* 
lent, in which no reference Is 
ade to the ante-nuptial agreement, out of the 
7 Eliz. c. 4, and such post-nup- 
, therefore, void against a sub- 
sequent purchaser for value. Trowell v. Suoifo/i^ 
47 L. J., Gh. 738 : 8 Ch. D. 818 ; 38 L. T. 369 
26 W. K. 837— C. A. 


Satisfaction by Legacy of Portions, and 
of Covenants by Parents to Settle Pro- 
perty on Children, and Satisfaction by 
Portion of Legacy. 

See PoETiO-V. 


i. I7i Gener jl. 

—Marriage is alone a sufficient 
for an agreement. M i risk ^ B.e- 


Principles.' 
coiisideranon 
parte ^ 1 Atk. 


II. EXECUTED SETTLEMENTS. 

A. VALIDITY, CONSIDERATION, AND 
EXECUtlON. 

1. Consideration. Validity op. 

a. Articles or Promise before Marriage 
(Post-nuptial Settlements). 

Transfer before Marriage up-m Parol Trusts.] 

— Where, prior to a marriage, the parties transfer 
a fund to trustees upon trusts agreed on by parol 
only, and the instrainent declaring the same 
trusts is executed after the marriage, it is per- 
fectly vali<l as an instrument for valuable con- 
sideration. Cooper V. WovuiRd, 27 Beav. 266. 

A. and B. were trustees of a will, and they 
and the'widow were the executors. The widow, 
previous to her sec^md marriage, transferred a 
*' * sura standing in her sole name to A. and B upon 

certain ' trusts agreed on between her and her also the c<'>venant for title, tended to show the- 
.second husband. After the marriage the trustees intent on of the parties that the c weiiants were 
v' of A. and B. declared the trusts accordingly, The not dependent Held, in favour of the issue of 
" fund was part of the testatoEs assets, b t the the marr>age. to be i idcpendent, and decreed to- 
husbanif had of thafc-4act : — be coimeved accordingly. I/ogA v. LUgh S: 

I trusts ,r I Myl. & Or. 192:, 6 L. J., Ga, 135; 1 Jur. 69*. 

iAd 1 Affirming 8 Sim*-. 7* . 


Marriage is a valuable consideration. 
nmi V. JCirreg, Ambl. 340. 

The court of equity will not judge 
to strict rules of law on a gift of k 
matrimonii pnelocuti. Langley v. 


-Inconsistent Articles construed in. 


Intention- 

favour of Issue.] — Where the parents of the in 
tended husband and wife by marriage aniclet 


iliiiiiiiill® 
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Beqtiest—Snbsequeiit Settlemeat good against 
Claim on T-sstator’s Estata.J— A., in .1829, be- 
([ueatliud all. his residuary persrmal estate in 
tm.-t for his <l;uip'hter, B., on attaining twent}'- 
four. or on previous ninrriage, with consent, 
absolutely. Prior to her marriage in 1818, the 
whole fund was settled, part of it for the benefit 
of the husbend for life, remainder for the wife 
for life, remaiiider for the children of the mar- 
riage : and the other part was settled for the 
benefit of the separate use of the wife for life, 
witli remainder, in case she should survive her 
liusl.)an' i, for herself absolutely. In 1S5B, for the 
first time, a, claim in respect of a breach of 
(•o\'enant in a lease which had been granted to 
the plaiiitilfs father, and bv him assigned to A., 
was made against the plaintiff by the repre- 
sentative of the original lessor Thereupon the 
plaintiff instituted a suit for the purpose 
of having the damages in respect of the breach 
made good by the husband of P>., or out of the 
fund settle! to the separate use of B. : — Held, 
that the consideration of marriage protected the 
wholj fund fro n the plaintiff’s claim. Dllkes v. 
JinKidmmd. 2 Giff. 113: 29 L. J., Gh. 310; 6 
Jur. (X.S.) 2^9 ; 8 W. R. 31S. 

Post-nuptial Settlement — Be-marriage.] — A 
settlement after a marriage in Scotland not 
supported against credirors in bankruptcy, as 
upon valuable consideration, by a recelebration 
of the marriage in England ; bat it was sus- 
tained as the consideration of an agreement, to 
settle by the parent of the other party. IlalG 
Ex parte. 1 V. & B. 112 ; 1 Rose, 30. 

Furniture.] — The consideration of marriage 
will support a settlement, even of movable 
effects, and neither the joint possession of furni- 
ture, nor the want of an inventory, nor the fact 
that the settlor was indebted at the time, and 
that his wife knew it, will affect the settlement. 
Campion v. Cotton. 17 Ves. 271. 

Fraudulent Settlement on Eve of Bankruptcy.] 
— The consideration of marriage will not support 
a settlement made on the eve of bankruptcy, 
where there is clear evidence of an intention to 
withdraw the property from the claims of cre- 
ditors and to make the celebration of a marriaire 
part of a scheme to defeat and avoid their rights. 
Colnmhine v, Penhall^ 1 W. R. 272. 

Fraudulent Settlement on Innocent Party.]— 

O. , a trade!*, on the occasion of his marriage with 

P. , executed a settlement, which recited that he 
was indebted to F. in 20,000/., and in which he 
covenanted that he would pay this sum to the 
trustees of the settlement to hold upon the trusts 
t}K3reof, and the settlement contained a declara- 
tion that as soon as C, should become owner in 
fee of certain property the trustees should lend 
this sum to him upon mortgage of this property. 
About tw'o yen’s after, C. having become owner 
in fee of the property, executed a mortgage of 
it to the trustees, but no money ever actually 
passed. Three years after the mortgage he be- 
came bankrupt. The recital that the 29.000/. 
was owing to P. was untrue, and the evidence 
showed tliat the settlement was a scheme by C. 
to defraud his creditors, but that P. was ignorant 
of the false recital and had been no party to the 
frind: — Held, that the false recital did not 
vitiate the settlement, that there was no neces- 
sity for actual payment of the money, and that, i 


the covenant having been made for the good 
consideration of marriage, an I the morigage 
having been executed in pursuance of the cove- 
nant, the settlement and niortgag' wore valid 
against O.’s creditors. Kernti v. Crniofovd, Pi 
L. J., Ch. 729; 3 Ch. D. 29: 37 L. T.\322: 2B 
W. R. 49— C. A. 

Held, also, that it would be premature to 
decide any question as to the future life interest 
of 0, contingent on his wife's death in his life- 
time. Ih. 

Wife’s Knowledge of Fraud.]— A }>erson, pend- 
ing an action against him for the recovery of a 
ilebt, marrie-'i a woman with wlnmi lie had co- 
habited for several years, and in consideration 
of the marriage executed a settlement of ail his. 
property. The court, upon tlie suit of the cre- 
ditor, finding that the wife had knowle<lge of 
the facts, declared the , settlement fraudulent 
an 1 void. Buhner v. Hunter^ 38 L. J., Ch. r>43 ; 
L. R. 8 Eq. 46 ; 20 L. T. 942. 

Settlement made under a Mistake as to Posi- 
tion of Parties.] — A lady having married with 
consent of guardians named by her deceased 
putative father, and the court of chancery, 
suffered a recovery, and declared the use.s to- 
the joint appointment of herself and her hus- 
band, with remainder in strict settlement; it 
being discovered that her supposed marriage was 
void, because at the time her legal father was 
alive, and did not consent to the marriage, the 
parties conceived that the settlement and re- 
covery were void, and executed a deed of revo- 
c ition, and suffered another recovery, after which 
the lady made a new settlement : —Held, that 
the recovery and first settlement were valid, 
although made under a mistake of the situation 
in which the parties stood. Boupktoii v. Si?idi- 
/awr/s, 3 Taunt. 342. 

ii. Marriage imilihi Prolilhi ted Degree,^ a f 
Affinity. 

Marriage with Deceased Wife’s Sister.]— A 
deed, executed in consideration of a future co- 
habitation between t wo persons who are incap:ible 
of contracting a legal marriage, is invalid. Ford 
V. De 30 Beav. 572. 

In July, 1853, A., a widow, mariied jS”., the 
widower of her deceased sister. By a deed in 
October purporting to be a post-nuptial settle- 
ment, and to be made between N. and A. his 
wife, of the one part, and a trustee of the other 
part, they, N. and A. (described as his wife) 
assigned to the trustee real and personal estate 
belonging to A,, in trust for N. absolutely. A. 
and Nk lived together until 1859, when A. left. 
N.’s house, and from that time ceased to reside 
with him. 8horrly after A, assigned the pro- 
perty to her brother C. for value. K. having- 
threatened to sell the property, C. ami A. filed 
a bill for the purpose of having the deed of 
October, 1853, set aside. A. deposed that it was. 
not until 1 859 that she became fully aware of. 
the invalidity of her marriage. The court de- 
clared that the deed ousht to he set aside, andi 
ordered the same to be delivered up to be can- 
celled, on the ground that the benefit of the 
relation of husband and wife, to obtain which 
the deed had. been executed by A., had failed,. 

Where a widower married a sister of his 
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relation thus ceased wife’s niece in Neufohatcl, in Switzerland, 
iwer claiming where such inarriagu is valid. The partios 
on him bv his were nrnler the impression that the marriage:, 

■ that at the being good in Switzerland, would also lee goo I 
sVion she was here,' On this occasion a settlement ot rever- 
its character, sionary personal estate belonging to tlie hiisixmd 
was executed by him anri the lady, the consider- 
ation for which was expressed to be the intended 
niari'iage, the natural lovm and affection which 
the settlor bore for hii 
and divers other | 
whicli the trustees were 
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•deceased wife ; — dreld, that t 
■constitaied imposed upon the v 
Iho beneiit of a settlement inn 
wife’s sister the onus of show 
time of entering into the trai 
fiillv, fairly, and truly informe( 
aiid of her legal status, dbf 
:2 Orff. 271); <> Jur. (M.) 1140, 

52h;-40L. ir. 7G8, v-w- 

Sneh a marriage, and cousecpieiit cohabitation, 
h(dd not a siirHcient consideration to support a 
conveyance by the wife’s sister of her property 
to the widower absolutely. If^ 

J, P., previously to going through the ceremony 1 or 
of marriage with his deGeasc<l wiles sistci, exc - 
.cnte<l a settlcmeiit reciting tlie intemled mar- 
riage, by which certain property was assignen [ to 
to triistWs in trust for the settlor iiiic. 
rsolemiiisation of the marriage, and after tne ^ 
■solemnisation thereof, and after the decease ol | [in,ge 
J P. to pay the interest to the intended wile 
TOT life, and then for the benefit of his two 
children bv his former wife and such cliiidien 
as he should have by his intended marriage ; 
but if there should be no such child or children, 
then for J. P., his executors, administrators, and accor^ 

.assi^ms Pleld, that as no valid marriage could i*';age, 
taice place between J. P. and his deceased, wife’s c ■ 

■sister, the trust in favour of himself until tlie rest in 
■solemnisation of such marriage continued, and wa,s ^. 
the subsequent trusts never having aiisen, the 
puberty rUaiDed in J. 1’., and £or>n«l part of | thejrttte or 
■^lis funeral estate. Ptinmm v. Brown, 41) L, J., 

Ch. laS : 13 Oh. D. 202 ; 41 L. T. 339 ; 2S W. R. 

, . . 

A trader lived with his deceased wife s sister 
as her husband. In 1358 she received a legacy 
•of 3, dim, which she handed over to him upon.! one son 
an agreement that the money should be ad- 
vanced to and used by him in his business, but in Dama, i 
that as to 2,000b he should be a trustee for her, wite^ 
and a settlement should be executed to carry 
'Out that agreement. The money wars accord- 
in''dy used by him in his business, but no settle- 
meat was ever executed. The trader having 
•gone into liquidation in 1S7B Held, that in- 
asmuch as by its primary destination under the 
agreement the fund %vas to be and wms used in 
the business, no trust could be imposed u])on it 
to the disadvantage of the creditors, and the 
wife could not prove in the liquidation for any 
part of it. Corhhlqe, Bw parte, Beale, In re, 40 
i. X, Bk. 17 ; 4 Oh; D. 246 ; 35 L. T. (N.s.) 768 ; 

25 W. B. 324. 


children by his latewife, ■ 
;ood considerations, and under 
to hold the property in 
trust for the setldor, his executors, :uhniiiistrators, 
... assigns, until the iiiti-nded iriarriage, should be 
solomi'iiscd, and aft{nwvards upon trusts for the 
settlor siiid his intended wdfe for their lives, or as 
he latter Imr wddowhood, wdth reiuaimlei' in 
'if I he I trust for such of the settlor's children, wdiether 
by his former marriage or by the intended niar- 
“'-'•■ejas being sous should attain twenty-one, or 
bciTm daughters should attain that age or marry : 
—Held, that the wmrd ‘•solemnised,” as used in 
the settlenieiit, meant “ validly and effectually , 
solemn isetl,” and that inasmuch as there never 
had been a valid and effectual solemnisation 
iling to English law of the intended mar- 
and the settlor wuts dead, wnthoat having , 
changed his domicil, the w’'holc beneficial intc- 
in the propertv comprised in the settlement 
vested in hini at the time of his death,, and: 
that neither the second wife nor any child of 
r of the second wdfe acquired any 
interest in such property. Chapnimi v. B'radlej/, '. 
4 Do G. J. & 8. 71 ; 3 H. B. 10 ; 33 L. J., Ch, 
,139: 30 Jur. (x.s.) 5 ; 9 L. T. 495; 12 W. R. 
1 4t Varying 33 Beav. 61 . 

B., by his first wdfe G., who died in 1847,; had 

and one daughter. In ISol, he, being 

then a- tloniiciled English subject, intermarried 
' ' the sister of his decease,d 

v.'-— - o- being wdid accoixling to 

tiiVlex loci contractfis), by whom he had one 
•son and two daughters. By Ins wdll, dated in; 
1855, he gave all his real and personal estate 
among the children of his txvo marriages in 
certain proportions. Both B. and E, died in ; 
1855, and the son of their marriage in 1857. 
Upon the question as to whether the share of 
the latter in B.’s estate wnmt, as to the realty, 
to B.’s son by his first marriage, and as f’O the 
personalty, among all B.’s children equally, or 


Where M 


(f ' Httshand' - t^nS. IKTiift.J— ' : 
.ncurrence of a hushand 
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and wife in ilie l( 2 vyiiij 4 ' oi; :i tine of land in which i Fvrcl v. Stuart, 15 Beav. 41)3 ; 21 L 
tlicy were joinri^' interested, an<i in the (leclanv loll, 
tinn of the uses iV)r the benefit of their issue, 
const itules a valuabie consideration to support 
the deeii dechii'iug such uses. Parkier v. Carter, 

4 Hare, 40ff. 


Advance.] — The owner of a freehold eslate, 
which was worth, beyond a mortgage to which it 
was subject, about was persuaded ]>y a 

relatit'e of his wife to makeaposbnuprial. settle- 
, _ . - . " rneiit of it on his wife and children, A'< .an in- 

esceiice.j — A., in consideration of marriage, and ducement to do this, he agreed to advance him 
of 5(H)-. [)ortioji, whicli lie i,^ to liave with liis 150/. on his ju'omissorj' note to iiie(3t the. interest 
wife, by settlement empowei'.s liis wife to <hspose on the mortgage, which was then in arrear. The 
of 200/.^ l.iy hei' will: they live together fifteen settlement was accordingly ])repared ami cxe- 
years, flie wife gives the 200/. avaiy by her will. | cuted, but no mention was -made in it of the ad- 

il’he hustiaiid at this distance of time, not ad- | vance of 150/. ; — Held, on a bill Iw a subseipient 

niitted to say he had nnt 5(i0/. with his wife, but mortgagee to establish priority over the settle- 
shall pay tlie money. Jert// v. AmHL 2 P. Wins, iiumt, that the advance of lotV. was a siifhcient 
hbS- valuabie consitleration to snpjiort the settlement 

under 27 Eliz. c, 4. JBaJi^spoolr v. Collhir, 40 
]}7aturai Love and Affection.]— Natural love L. J., Ch. 281) ; L. 11. G Ch.'223 ; 25 L. T. 282'; 11) 

and affection is s'eiy sufficient to create a use, W. Ib 303. 

and will amount to a covenant to stand scisial, 

a]>pear. Lloyd v. Testator's Wish.] — Real estate was devised to 

oyn//c/.. - Atk. i4,). single woman with a declaration of a vrish 

4. c nr Ti 1 1 . that if she should marry she would before mar- 

Gharge to Secure Money Borrowed. j - A nage settle it to her separate use for life and to 
chaige created by O.b.iyKui his (‘States to s appoint, 8he 

^ ot money borrowed for fe. j;i;iarrie(.l without a settlement, and afterwards, by 
H. K. IS a good coii.suleratjon, n()t. only for a col- an acknowledged deed expressed, to be made for 
latera.1 diarge upon the S. H. to giving effect to the testator's wish, the husban(i 

mdcniuify C . ^ . anel his oHrite troni payment of and wife conveved the land to trustees during 
the money borrowed, but also tor the settlement wife upon trii.st for her separate 

ot the estates upon his faimly, ^ being a without power of nntici}iat:on. and after her 
trustee tor tlie younger Ciiili hen ot 8. K- death to the use of the husband for lite, with 
advanced a sum ot A'l^o/.^ o.v. 4(7. upon the remainder to their children a.s thcreiri men tamed. 
S(3Ciiniy of certain estates m Berkshire, which Subset luently the liusband and wife mortgaged 

tV i’’ V ^ the property without notice of the sett lomcuu : 

H. tor d)0 yeais to secure rhe inpayment. The „Held, that the settlement was for valuahle 
money y as boiTo wel l "^vas consideration, and not void as against themort- 

tenant in tail ot the 8. estates in remmmier ex- E]iz. c. 4. TeaMe v. Lbvri/A. 

pectant on the sleuth ot his mother the tenant j 705 : 5 Ch. D. 630 ; 36 L. T. . 

tor hie ; and on he 21st damiaiy, 1832, b. H. S. . 35 w. K.' 546-0.' A. 
demiseil tlie b. estates to U. b. tor 2,000 years, to 

indemnify him and the Berkshire estates from ^ . 

the. 5,185/. 3.S'. 4^7. and interest securei! to A. H. : liability on Leasehold.]— A widower, on his 
and by deeds dated the 23rd and 24th January! second marriage, made a settlement, in which he 
1832, hi further compliance with an agreemeEt assigned a leasehold property to trustees, one ot 
recited in this deed, he settled the S. estates his son by a former marriage, upon 

upon various uses foi* the beimiifc of his family, trust for himself for life, and after Ins (.leath for 
On the death of the tenant for life, S. H. S., son. fie afterwards contracted to sell 

being greatly indebted to 0. .S. F., executed a ; lea-^ehold property to the plaintiff Held, 
disentailing deed, and conveyed the '8. estates to settlement of the leasehold p roper tv' on 

0. 8. F., giving him a power of sale over the son was not a voluntary cimveyance under 
estates as a security for the money due ; this was 27 Eliz. c. 4, on the ground that the assignment 
subsequently confirmed hv another deed ; and in leasehold property to whmh .liability is at- 
a suit instituted by G. S. F. insisting that the t^iched is, in itself, a conveyance for valuable 
settlement of the 23rd and 24th danuary, 1832, cimsidcivation. Prire v, Jmhinsj 46 L. J., Ch. 
was voluiitaiy and void against the subsequent 5 . 1^* ^1^ ? 

alienation for value made to G-. B. F., who hatl compare Bldler, hi re, JlUUev v. Itkller, 52 
notice of the settlement : — Held, that the agree- T.. J., Oh. 343 ; 22 Ch. D. 74 ; 48 L. T. 361? ; 31 
ment made by B. H. B. with C. B., to indemnify 1 47 J. Ih 476 — C. A. 

him against the 5,185/. 3,^'. 4(/., and to settle the 

B, estates, was such as this court would specifi- Valid Consideration subsequently becoming 
cally perform, and that it wan a consideration Invalid.] — J., who was tenant in tail in re- 
siifilcieiit to support the settlement ; that the mainder of the lands of A., in 1840 joined his 
recital in the deed of 24th January, 1832, of the father T., who was tenant for life in possession, 
agreement between S. H. B. and C, B. was suffi- in barring the entail ; and in a resettlement, 
cicxit evidence of the contract, and that it was which included limitations to J. and his issue, T. 
doubtful if evidence to disprove it could have by the deed of resettlement conveyed the lands 
been entertained ; that B. IT.. S. and C. B. were, of B., to which he was absolutely entitled, to the 
by executing the deed, estopped from alleging same uses. . All the lands were charged by the 
that the recital wuis false ; that the plaintiff, resettlement with a jointure for T.’s wife and 
G. B- F,, was in the same position as S. H, S, ; portions for his younger children, and a present 
that the deeds of the 23rd and 24th January, rentcharge for J, It was afterwards discovered 
1832, were valid, and not voluntary and that J., who was supposed to have attained his 
void against a subsequent purchaser for value, majority at the date of the resettlement, was in 

■ VOL.' xm ' , ' 29 
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fact an infant at the time, htit there was no s. 47 of the Banlvru[)tcy Act, 1883, it is sufficient 
imputation of fraud upon the transaction. J., if there be good faith on the part of the pur- 
upon this discovery and within a reasonable chaser ; it is not necessary that both parties to 
time, repudiated the resettlement, and T. pur- the transaction should act in good faith. A wife, 
ported, in 1852. to execute anew settlement, who was married ijii 1883, and was then })ossessed 
aflmittedly for valuable consideration, including of separate j)ropcrty, after the marriage allowed 
amongst others the lands of B. : — Held, that as that p>roperty to pass into her husband’s hands, 
the rcWtlement of 1840 was voidable only by J., but not as a gift, nor as a loan for the purposes 
and not void as against him until his election to of his trade. The. husband, having ap})Hed part 
repudiate it, there was a sufficient consideration of her pro})erty to his own use, settled the I'esidue 
for that deed in its inception to render the of it, together with other propeity of his own, 
settlement of B. a conveyance for value on the upon trusts under which betook a life interest, 
pari of T. ; and that, as*^ this consideration for with a proviso for the cesser thereof in the event 
value originally existed, the stat. 10 Car. 1 , of his bankruptcy. The wife had no notice of 
sess. 2. c. 3, was inapplicable, and the deed was I any fraud or fraudulent intention on his part, 
not avoided bv the subsequent settlement of | In an action b.y the husband’s trustee in baiik- 
1852, notwithstanding the failure of the con- j ruptcy to set aside the settlement Held. (1) 
sideration by J.’s repudiation of the deed of 1840. i that it was not void under s. 47 of the Bank- 
Payet v. Paget, 9 L. II., Ir. 128. ‘ ruptcy Act, 1883 ; (2) that to the extent of the 

• wife’s property received by the husband, the 

Eeasonahle Pamily Settlement.] — On the j proviso for the cesser of his life interest was 
treaty of marriage between A. and B., the father j good ; and (3) following TidawelJ, E,o gyarte 
and mother of B., in consideration of the settle- i (35 W. K. 009), that s. 3 of the Married Women’s 
nient to be made by A., join in conveying a small I Property Act, 1882, did not apply. Maehifoi<h 
estate (out of which the mother was dowable) to ! v. Pogoxe, 04 L. J., Ch. 274 ; [1895] 1 Ch. 505 ; 
A; in fee (but no fine was levied) ; and they also | 13 R. 254 ; 72 L. T. 251 ; 43 W. B. 247 ; 2 
joined in settling another estate of which the ' Manson, 27. 

father was seised in fee on the father for life re- Fraudulent Couyevanoos, sub-tit. 

mamder to the mother for ife, reraamder to the MiSEEPBESESTAiioN. 

uses of the marriage. At the time of the settle- 
ment the father was indebted by specialty. 

This being a fair and reasonable family settle- d. ‘Voltmtary Settlements, 

ment. and not made with any view to defeat ^ ^ ^ n. 

creditors, the limitation to the mother for life is Coveimnt by Orantee to buUd House.J-A 
not fraudulent as against cretlitors, within the coyract for sale tor value, which had been 
stat. 13 Eliz., more especially as she had joined ©iitered into by a vendor upwards of ninety 
in conveying the small estate in fee to the yearn of age, was upon Ins death resistel bv his 
husband. V. Moulk-,-, 1 Cox, 288. on the ground that the vendor had, by a 

deed executed by him before the date of the con- 

Family Arrangement - Postnuptial Settle- conveyed' the property in fee to the 

ment to avoid application to Commit for Con- devisee, his gr^t-nephew. Ihe deed was 
tempt in Marrying Ward of Couxt.]-A stop expressed to be in consideration of natural love 
order on a fund in couit, in an action to and affection, and contained a covenant by the 
administer the trusts of an original settlement, to • commence a house upon the pro- 

obtained by an assignee of a cestui que trust’s according to P tos to be fumisM by the 

interest in the fund under a derivative settle- grantor ; and that if the grantor failed to turnish 
ment, does not give the assignee priority over an plans, then the grantee •would build such 
earlier assignee who has given notice, though j'. ^lonse as he, the grantee, should thmk fit. Eo 
subsequently to the stop order being obtained, "'a® commenced, and the deed cen- 

to the trustee of the derivative settlement. A tamed no proviso for ro-eiitg' or other penalties 
postnuptial settlement by a husband and wife, ot covenant. Lpon a bill by the 

who had intermarried without the leave of the P^^’chaser for specific performance : Held, that 
court when the wife was a ward, entered into deed was purely voluntary, there being an 
under pressure from the wife’s friends and to ^^7 consideration by w'ay of payment 

avoid an application to commit the husband for benefit moving from the grantee to the 
contempt, contained a joint and several covenant and specific performance decreed 

by the wife (who was beneficially interested ’ 

under her fathers will) and the husband to J 

settle, upon trusts for the benefit of the wife and . 

husband and children of the marriage, any pro- deciding ■whether a deed is yohintary or 

perty (other than that already settled) to which f anxiously lay hold of any 

the wife or the husband in her right then was or circumstances showing a consiileration moving 
thereafter might become entitled, and the bus- ^rom the grantee to the grantor. Ib, 
band also settled a policy of assurance on his life, 

and covenanted to keep the premiums thereon Nominal price of lands sold to Trustees,] — 
duly paid : — Held, that the settlement was not a By a private act of parliament, passed in 1719, 
voluntary one, and was one which the court lands were annexed to the earldom of S. so that 

■would enforce. Stephem v. Oreen, 64 L. J., Ch. no earl could alienate them beyond the term of 

646 ; [1895] 2 Gh. 148 ; 12 B, 252 ; 72 L. T. his own life, with an exception in favour of 

674 ; 43 W. B. 465 — C. A, protestant earls. Another private act, passed in 

^ ^ 1803, enabled the trustees to sell certain outlying 

Wife “ Purchaser m good faith and for ■valu- portions of the estates, and to invest the purchase 
-Proviso for Oesser of money, under the order and direction of tho 
Husband^ s Interest on Bankruptcy*]— In order court of chancery, in the purchase of other 


purpha^er in goodfaitbh/^^.within 1 estates, to be settled^, to the mm uses, and tp he 



: 
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The report was conhniiecl by the court, and a Information Given to Persons Entitled.] — 
conveyance was executed for the pur[)ose of t^'’'here property is in the hands of trustees for 
carrying out the contract, which, Earl Charles the parties entitled to it, and there is no adverse 
being then dead, was adopted by his successor, claim after the death of the parties in possession, 
Earl John, By this conveyance, other estates a communication to one of the cestuis que 
belonging to Earl John, of the value of 40, 000 Z., trusteiit in remainder of his interest in the 
and not comprised in the contract, were settled property is not a consideration upon which a 
to the uses of the act : — Held, that the trans- conveyance of a portion of the ])roperty can be 
action was a fraud upon the act of parliament, its sustained as the sale of a secret, for in such a 
real nature being, not a bona fide sale and case the disclosure is a nullity. Reyndl v. Sjjvye^ 
purchase for valuable consideration, but a 8 Hare, 222 ; 21 L. J., Cii. 683. 
voluntary settlement; and a succeeding earl 

having disentailed and devised the estates so Consideration Wrongly Stated in Deed.] — 
settled, his devisees were entitled thereto on A different consideration from what is expressed 
restoring l.OOOZ. to the trust fund. Iloimrd in deed not to be averred : and though considera- 
V. Shrewdjury 8{> L. J., Ch. 908 ; tion of blood be a good consideration, yet that 

L. R. 2 Ch. 760 ; 17 L. T. 858 ; 15 W. R. not to be regarded, if money or the grant of an 
1318. annuity be expressed in the deed. Also a good 

Held, also, that the devisees had rightly sought objection, that the grant is to two and only 
their remedy in equity instead of proceeding by one is of kin. ClarkmiiY, Hmiway, 2 P. Wms. 204. 
ejectment at law. Ih. A grant of an annuity to the grantor’s sister, 

though expressed to be made for natural love 
Postnuptial Settlement in pursuance of and affection, may be proved to have been 
Articles for Settlor’s own Benefit,] — By ante- made in consideration of her marriage, and 
nuptial contract of marriage the husband hound will entitle her to rank as a specialty creditor 
himself, his heirs, executors and representatives of the grantor. Tanner v. Byne. 1 Sim. 160 ; 5 
whomsoever, to pay to the wife an annuity of L. J. (o.s.) Ch. 125. 

IjOOOL, “ to be applied by her towards the ex- 
penses of my household and establishment, aiid In Testatum, but not in EecitaL] — A 

that during all the days of my life.” He secured conveyance of a reversionary interest from an 
the annuity on heritable property, and declared uncle to a nephew, under circumstances of gross 
it to be his wife’s separate estate free of the inadequacy of price and allege<l fraud, attempted 
jus mariti ; — Held, that the application of the to be set aside after forty years ; but held to be 
annuity was for the husband's own benefit, and supported by the consideration of natural love 
that the wife was not entitled to the payment of and affection, inserted in the witnessing part of 
it as against his creditors. Birltett y. Purdom^ the deed, although not expressed in the recital. 
[1895] A. C. 371 ; 11 E. 184 — H. L. (8c.) Qumre, as to the effect of length of time in sirch 

a case operating by way of evidence. Whalley 
Assignment by Lunatic under Misapprehen- v. Whalley, 1 Mer. 436 ; 3 Bligh, 1. 
mon.] — A person being in prison on a charge of 

felony, in order to avoid a forfeiture of his Eelationsbip of Child to Parent.] — A post- 
property in the event of a conviction, executed a nuptial agreement, in writing, by which a father 
voluntary deed, assigning his personal estate to undertook to make a provision for a child, will 
Ills brother absolutely. He was tiled, not found be specifically executed, being a contract founded 
guilty, on the ground of insanity, and ordered on a meritorious consideration. BlVh v. Nmnio, 
to be imprisoned as a lunatic during her LI. & G, t. Sugd. 383. Observed upon in Hollo- 
Majesty’s pleasure : — Held, that the deed, being ivay v. lieadin^tou, ante, col. 874. 
without consideration, and executed by an insane 

person under a total misapprehension, was in- Payment of Portion after Marriage.] — Settle- 
operative, and that the representatives of the meiit after marriage of a portion paid is on good 
brother took no interest under it, Hanning v. considemtion, and equal to one made before mar- 
41 L. J. Ch. 736 : L. B. 13 Eq. 485 ; riage. llmmien v. Hylton. 2 Ves. Sen. 305. 

26 L. T. 14; 20 W. B. 357; 12 Cox, 0. 0. 

Marriage as ex post facto Consideration.] 
— ^The court, having come to the conclusion, as 
a matter of fact, that the marriage of W. had 
taken place upon the faith of a previous volun- 
tary settlement made by his father ; — Held, 
first, that the marriage supplied an ex post facto 


In Pavour of Children of Euture Marriage.] 
— Trusts in a mariage settlement in favour o1 
the children of a future marriage and of col- 
laterals are purely voluntary. Wollaston v. 
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settlement, and consequently that the assign- 
ment by the wife was. yalid. J/tfher \\ Ilohbs.. 
2 Y. .S: 0. 317 ; 0 L. J., Ex. Kq. 12. 

Construction.] — The construction of, anti the 
right and incidents under a voluntary deed, if 
bona fide and valid, are the same as if executed 
for value. Dirhenfum v. Jhivrdh 35 Beav. 257 : 
L. K. 1 Eq. 337: 12 Jur. (x.S.) lOh ; 13 L. T.' 
600 ; Id W. E. di2. 


is not volimtary. Bfidleij wMaoluiy^ 31 Beav, 143. 

Surrender of Arrears Due.] — ^^Vhere arrears 
due on a voluutaj-y deed are surrendered in 
consideration of a new deed, such new deed is 
not voluntary. jYiicou v. Hamilton, 1 Ir. Eq. 
K. 49. 

A deed of annuity by husband to wife by 
way of separate maintenance, in which two 
trustees covenant that wife shall support the 
children of the niarriagc, is not a voluntary 
deed. Id. 56. 

Error in Settlement remedied by Covenant 
to Hold in Trust.] — Feme seised of a copyhold 
on marriage of her daughter to J., surrenders it 
to the use of J. and his intended wife, and the 
heirs of their bodies ; remainder to J. in fee. 
TJie marriage takes effect, the husband signs a 
wanting, whereby he owns that the limitation of 
remainder in fee to him was a mistake, and that 
it was intended to be to his wife ; and accord- 
ingly covenants to stand seised of the remainder 
in fee, in trust for the wife in fee : this is not a 
■mere voluntary covenant, and equity will' compel 
the performance of it; MawlaXl v. Mmdall^ 2 
Wms. 464 ' 

i of Intestate eseptasehd Hnexe- 

eldest sqn^and hMr^t-^law of 


Voluntary Bond without Condition.] — A 
voluntary bond without condition, is in 

equity, if no fraud used in obtaining it. nbvV//// 
V. Jloorn, 1 Ch. iiop. 157. 

As Against Creditors or Purchasers .] — Srr 
Fraudulent Conveyances, sub-tit. FuAt/b A.Xl> 
Misee presex tat iox . 


2. To Whom Coxbideeattox -will Extexd. 
a. Principles. 

To remotest Beneficiaries,] — In marriage 
settlements, <kc., on good or valuable considera- 
Sion, as between the immediate {>arties,” such 
considerations will run througli all the limita- 
tions for the benefit of the remotest persons, even 


of those in res^Kict of w^hom the deeds would 
otherwise have been voluntary. v. Bmm. 
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consi{leration for the settleincnt. Ovardiatt | real estate which had <Icsccnded upon him. lor 

Annnrancc Co. v. A vomnoro ( Vinmmnf), \v. 11. 6 | the purpose* oi providing, in accordance with tie* 

Eq. 391. I iiitcntunis, as all(‘gvd, of his father. a..s expressc([ 

■"■■ ■■• " • 'Pi jii, uiifxecuted will, for the mainteriance, 

education, and support of such one or iiiore of 
the childi-en of the intestate (except the settlor) 
of the court, in. the his for the tinie lieing should be under the age of 

to form a reasonable j tiventy-five, in such manner as he, Ms heirs and 


Held, secondly, tliat in such a case there is no 
presumption as to whether or not a marriage had 
taken })lacc on the faith of the voluntary deed, 
but that it is the duty 
absence of direct proof. 


Judgment, by way of inference from the cir- | assigns, should think lit. One of Iho daugliters 
cunistanccs shoivn to liave existed, wdi ether or not j of the intestate, after site had attained tiienty- 
the parries did know of the deed and act on it. i/n : five, alleged tliat the trusts had been conceale<l 

I from her, and claimed to be paid her portion of 

Wife’s Ereehoids— Wife and Husband con- 
curring to Settle,] — A wife, being entitled to a 
reversionary freehold estate, joined with her 
husbaml in a ] 50 stnuptial settlement, whereby 
they conveyed it to trustees upon trust for the 
wife for life for lier separate use, with reniainder 
to such uses as she should appoint by will not- 
with .standing her coverture, and in default to 
the issue of the marriage. Subsequently the 
husband and wdfe mortgaged the iiropcrt}’ to the 
plaintifl- : — Held, that there was good considera- 
tion for the settlement between the husband and 
wife. Ileivinoti v. 1 Eq. II. 230 ; 17 Jur. 

445, 567 ; 1 W. II. 262. 

By a postnuptial settlement freeholds belong- 
ing b) the wife were settled by the husband and 
wife to the use of the wife for life, and after her 
decease to such uses as she should by will appoint, 
and in default of appointment to the use of her , 

chikh-en, with a power during her life for the | appoint, and. in default of such appointment, in 
wife to lease at rack I’cnt, and with a power of | trust for E. B.. lier executors, aduiinisrraiors, 


the rents ; and the court, on a bill by her. held 
that she was entitled to a decree, as asked, and. 
that the settlor must pay all the costs of the 
suit. Law/ don v. Blake. 11 Jur. (N.s.) 762 ; 12 
L. T. 202. ‘ 

Settlement by Single Woman — Subsequent 
Marriage and Assignment.] — E. B„ a single 
woman, transferred ceiiaiii stock, hei- property', 
into the joint names of herself .and two tiaistees ; 
and on the day of tlie transfer, she and the 
trustees, without reference to any marriage on 
her part, executed an indenture, by which it 
was declared that tlie trustees should lioLi the 
property in trust to pay the divi< lends to E. B., 
for her life, for her sole and separate use, iiulc- 
perident of any husband whom she might marry ; 
and, after hei* death, upon such trust.s as E. B. 
should bv will, notwithsraiuling is or coverture, 


sale and exchange in tlie trustees with her 
consent Held, that the settlement was for 
valuable consideintion, and therefore not void 
under 27 Eliz. c. 4, and that the same must bo 
upheld against a subsequent mortgagee. Foder 
and Linicr. In ?v, 46 L. J,, Ch. 480 ; 6 Ch. D. 87 ; 
36 L. T. 582 ; 25 W. II. 553. 

Mutual Agreement to Settle.] — Where A. 
agrees to make a provision for a volunteer, in 


and assigns. E. Ih afterwards married, and. by' 
a deed, reciting the setilement, and executed by 
hej' husband and herself, she. by' ihe tlirection of 
her husband, assigned the divhlemls of the stock 
in trust, for the punctual payment of an annuit.v 
granted by' her husband ; — Held, that whether 
or not under the deed of setrknneiiT the wife hail 
power ns against her husband to make this 
assignment, the joining the husband in the deeii 
of assignment was confirniatorv of the deed of 
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In iinirria.a’o articles, niul set tlements on good j of tlie children, had consented to assign her life 
aiid valuable consideration, such consideration i estate for the benefit of the cl’tiidrcn, and that 
will run through all the liraitatiniis in favour of j B., for the like purpose, agreed to assign his 
tlie remotest reinainderiuan. v. 7 Vv/wn/r/j, I reversion, in case he should survive his wife. 

1 Ves- Sen. 73. i A., for the considerations aforesaid and ten 

: shillings, conve3^ed her life interest ta trustees 
Husband.J—Tf. in consideration of marriage, | to receive the 'rents dui'ing the life of A. and 
an estate he liniite<l in fee to A., by his father, ; B., and a})ply them for the benefit ajjd niain- 
or other iau'ftons interested in making ]n'ovision i tcnance of the ehiidreri in such manner as Hie 
for the marriage, A. is a purchaser for valuable ! trustees might deem sufUclent, And it was 
consideration in respect of tlie unirriage. : agreed that'the trustees should have full power 

V. Con) If n. '1 tseh. &. lad'. 147. and control over the property during the life 

In an ordiiiary marriage settlement, where the i of A. and B., free fnan the control or intei- 
lands setthal are the ju-opert^’- of the husljand, j meddling or debts which at any time might 
the lattei’ cannot he cousiflei-ed a purchaser. ; have affected the estate of A. and B., and B. 
for valna})le consideraiion, of the life estate in i covenanted that if lie shoidfl survive liis wife 
those lands jiinlte*! to him by the scitlcmcnt. ! lie would be called on )w the trustees to assign 
i>rYnc/<., i/i rc, lo Ir. Ch. lb 283. . his estate and intei’ost to the trustees on the 

'Jdierefore, where A., I.>y a settlement, executed same trusts .—Held, that the children were not 
in contem])latio3i of his marriage, settled lands, within the cousideratinn, and could not enforce 
of which he was owner in fee, to liiniself for life, a specific performance ' of B.’s covenant to 
remainder to provi<le a juinture for his widow, assign his interest. Joyoe y. ffntfo/t. 11 Ir. Cdn 
3‘emainder to the ciiildren of tlie marriage : — ' E. 123. 

Held, tliat a judgment which was. previously to | 

the execution of t lie settlement, a charge on the I Postnuptial Settlement on— 'Bond for 

lands, was still a subsisting eliai'ge up>on the jointure only.J — A bond before marriage to 
husband's life estate, not widistaiuting that the | settle a jointure, and afterwards a settiement 
judgment had not been regbtered pursuant to ; is made which seltle.s the estate on the wife, and 
'? tk 8 Viet. c. OO, Avithin the time (viz., five years) I the issue of the marriage. This settlement is 
i-cquired by 13 jSb 14 Viet. c. 2i), s. 3, for k(X‘.ping ! good as to the jointure, but fraudulent as to the 
it ill force against purehasei's under the settle- i children in res[)cct of a purchaser. Josou v. 
meiit. Ib. ! Jori'bi, 1 Vern. 280. 

I Where parents did not make so beuolicial a 
Husband and Wife.]— Consideration of mar- ! bargain for a daughter as they might have done, 
riage runs through the whole settlement, and that is no reason to set aside the maiwiage 
esp'eeially support's every pi-ovisiori with regard agreement ; for the law has entrusted them with, 
to the husband and wffe : slie is interested in the marriage of their chihi,rcri, and there are 
tlie provision for liusband, enabling him to many propel* considerations that may induce a 
provide for her and, children, arid it is not affected parent to agree to a match, besides a strict 
by subsequent events, as death of wife without e^iuality of fortune. There never yet h.Qs been 
children, yairn. v. Prowae^ tJ Beav. 752. an objection to a father’s disposing of his 





TTuroasonable Settlement without Fraud.]-— 

a,|)ersoxi on mamage 'males' an. extravagant or 
settlement, jet' if m f^aud or 
- inoapaoity "appear^ it shall not he avoided hy 
' n^riesT'a subsequent marriage 


an annuity for the son ; and after the father’s 
death in trust for the son, subject to a jointure 
(charged by the pre-existing deed), and charged 
with a sum for portions of the younger children 
of the father* The father and son afterwards 
joined in a mortgage which did not notice this 
settlement : it contained covenants for title, but 
not against incumbrances : — Held, that the 
settlement as regarded the provisions for the 
younger children was not voluntary or void 
as against the mortgagee, nor revocable bv the 
father and son : and, even if it was revocable, 
was not revoked bv the mortgage. Br.miett v. 
Berminl, 10 Ir. Eq,‘B. 584. 


b. Obildren—Of .wbat . .Marriage. V' 

Of former Marriage.]— A second marriage, in 


Sou a Purchaser.] — J., having by his 

marriage settlement a power of appointing 
portions for daughters to the amount of 16,000/. 
under a term for years created for that purpose, 
appointed among four of his daughters, upon 
their respective marriages, 13,000/. in part 
thereof, and took assignments from them of their 
interests in the said term ; he afterwards, in 
the marriage settlement of his eldest son, 
joined such son in a covenant in the fullest 
and most extensive terms, that the settled 
estates were free from all incumbrances due 
by either of them, and by will appointed the 
residue of the 16,000/. to another daughter, and 
died. Jn a suit to compel the trustees to raise 
the 16,000Z. out of the term of years, it was held 
that the evident intention of J. to keep the term on 
foot for his benefit would clearly, entitle his 
executors, as against those claiming under his 
own marriage settlement, but that his covenant 
would bar him and all claiming under him as 
against those claiming under the settlement of 
the son ; and consequent^ the son himself, w^ho, 
notwithstanding his joining in the covenant, so 
far as his interest in that settlement, must be 
considered as a purchaser of it, and consequently 
a covenantee. Goicef (^Cuuntesi) v. Gower (^Earl% 
1 Gox, 53. 

Father’s Heir — Payment in prsesenti of Con- 
tingent Portion.] — On marriage of a daughter 
there is an agreement that the father shall in 
pricsenti pay, for her separate use, 500/. (to 
which she was not entitled unless she survived 
him), and that a real estate which came to her 
from her mother should be settled, after the uses 
of the marriage, to the father and his heirs ; the 
right heir of the father entitled to a specific 
performance of those articles. 8 te 2 )hen,i v. True- 
man^ 1 Yes. Ben. 73. 

Husband’s Heir.]~~Money agreed on marriage 
to be laid out in land, and settled to the use of 
husband and wife, and their issue, with remainder 
to the husband in fee. The husband dies, leaving 
a son, who dies without issue ; the heir of the 
husband brings a bill against the wife, who is 
administratrix of her husband and son, to have 
the money laid out and settled, according to the 
articles. Bill dismissed. This cause w^as reheard 
in 1687, and decreed for the heir* Kdtle^ij v. 

1 


contemplation of which a father executes a deed 
providing for children by a former marriage, is 
not a valuable consideration. Grim% In 
Ir. B. 11 Eq. .502. 

The performance of a covenant by a widow on 
her second marriage to convey property for the 
benefit of her children by a former marriage, if 
made in pursuance of an agreement between her 
and her intended husband, will be enforced at 
the suit of those children, and is an exception to 
the general rule that the performance of a cove- 
nant cannot be enforced by volunteers. Gale v. 
Gale, 46 L. J., Oh. 809 ; 6 Ch. D. 144 ; 36 L. T, 
690; 25 W. R. 772. 

The general rule of law is that the courts will 
not enforce a marriage settlement in favour of 
stranger volunteers who are not parties to the 
contract, on the ground that they are not within 
the consideration of the marriage. But wdien 
the persons who are within the consideration of 
the marriage take only on terms which admit to 
a participation with them, others who would not 
otherwise be within the consideration, then not 
' the matrimonial consideration, but the considera- 
tion of the mutual contract, extend to and com- 
prehend them. Maclile v. Ilerbertmi, 9 App. 
Gas. 303— H. L. (Sc.) 

Where in an antenuptial contract of mar- 
riage, the intention of the owner of the property, 
a widow with children, was to make the children 
of the prior marriage and those procreated of the_ 
second marriage a single class, the members of’ 
which class were to take equally among them, 
subject to a power of apportionment, it is incon- 
sistent with this intention to hold that some of 
the children take vested interests as they come 
into existence, and that others take nothing 
except subject to a testamentarj' power : and in 
such a case the vested interest of the children of 
the earlier marriage is not contingent on there 
being children of the second marriage, for the 
effect and operation of the deed must be deter- 
mined at the time it was executed. A widow 
possessed of certain heritable and movable p,ro- 
perty, who had children alive by her first hus- 
band, by deed, before her second marriage, to 
which her husband was a party, conveyed her 
property to trustees for behoof of herself “in 
liferent for her liferent alimentary use of the 
annual proceeds thereof allenarly and secliisive 
of the jus mariti of” her husband, “and not 
aifectable by bis or her debts or deeds or by the 
diligence of their creditors, and for behoof of 
the children procreated or to be procreated of ” 
her body, “ in such, proportions, and on such 
terms and conditions as she might appoint by a 
writing under her hand, which failing, equally 
among them share and share alike,” &c., “in 
fee.” The trustees entered into possession, and 
applied the income for the behoof of the wife. 
8he died without issue by the second marriage, 
leaving testamentary deeds by which she cut 
dowm one of the children’s interest to, a sum 
much less than he would have taken under an 
equal division of her estate. He raised this 
action for declarator of his right to an equal 
share of her estate ; and the sole question now 
for decision was w'hether the marriage contract 
w’as revocable : — Held, that the provision of the ' 
marriage contract in favour of the children of 
the prior marriage was irrevocable Ib, 

widow before her marriage with A., her 
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SETTLEMENT- 


seconrlhiisband, con Yoys her estate to trustees ill of 1837 did not cut down the. meaning of the 
order to make settlements upon the issue of her word children ” of the settlor to children of the 
first marriage. Afterwards A. and his wife first marriage ; and that the children of both 
mortgage the settled e.states to persons who had marriages were entitled to the benefit of the 
notice of the settlement. Hei*e U was declared deed of 1837. Isnrw v. L. K. 9 Eep 191. 

that the settlement is no voluntary agreement, 

but a binding one, and no instance where such a Illegitimate Child.] — In a marriage settle- 
limitation liad been held fraudulent and void ment, a gift, by the woman, out of her own 
against subsequent purchasers or creditors : for estate, to her iiiegitimam child, is not void, in 
if it shouhl, no widow on her subsequent marriage the absence of fraud, as against a subsequent 
could make any certain provision for the issue of mortgage, under 27 Eliz. c. 4. Chirlte v. Wright. 
a former. Nrw.^tmd v. Searlm, 1 Atk. 265; 6 II. & N. 849 ; 30 L. J., Ex. 1 13 ; 7 Jur. Cx.s.) 
CotUn v. Kmg, 2 P. Wins. 358, 674. ‘ ^ 

Husband, on second marriage, contracts to pay 
money in tnist for the wife for life, and after- 
wards for the issue of that marriage, and a son 
by a former wife. His creditors cannot come 
upon this, against the son, as being a voluntary 
disposition as to him. Ithell v. Beane., 1 Yes. 
vSen. 216 ; Hick. 132. 


c. Collaterals. 

Principles.] — Limitations in marriage settle- 
ment to collateral relations are voluntary, 
Reeces y. Reeces^ 9 Mod. 132. 

Trusts in a marriage settlement in favour of 
the children of a future marriage and of col- 
Of future Marriage.]— Trusts in a marriage voluntary. Woll/utoti. v. 

settlement in favour of the children of a future Y’ ^ 

marriage and of collaterals are purely voluntary. Limitations to collaterals in a marriage settle- 
Wollaston Tribe, h. K. 9Eq.44; 21L. T.449; tenant in tail, are voluntary 

18 W. R. 83. against subsequent purchaser for a valuable con- 

Limitation in favour of issue of second mar- ^i^^J-'^tion, in the same manner as if the settlor 
riage was held good. Clayton v. Wilton (Earl\ Cormieh v. Traxyauil, 6 How, 

cited 3 Madd. 302 ; IS It R. 234. , . , . , 

A marriage settlement contained a limitation consideration of manlage will not operate 

of the husband's estate to his daughters, as support limitations to collaterals in a marriage 
tenants in common in fee simple : — Held, that settlement, which, therefore, as against subse- 
such limitation, so far as it extended to the purchaser for value, are voluntary and 

daughters of a future marriage, did not come 
within the doctrine of Clayton v. Wilton {Bari) ^ 

(eitod 3 Madd. 302), because its avoidance, as to Second Son on Marriage of First.]— A limita- 
suoh daughters, could not prejudice its validity, tjQu f,, g, second son in remainder in tail, on a 
so far as it afirected the daughters of the mar- settlement made on the marriatje of the first son, 
riage ; and that, as regards the former class, it consideration of the wife's portion, makes 

could not, m the absence of special reasons, be the second son a purchaser. Webster v. 
deemed to have been stipulated for by the hus- Bishop Pre. Cii. 224. 
band, whose estate was being settled, nor by the ^ ’ 

wife;— Held, therefore, that, as to those jfiece adopted as Daughter.]— A lady being 
daughters, it was voluiitaiy, and would therefore indebted to the plaintiff at the time of marriage, 
be void as against a purchaser for valuable con- settled all her real and personal property (with 
sideration. Cullui, In re, 14 Jr. Ch. R. 506, exception of jewels and furniture exceeding 

By a postnuptial settlement a settlor in 1837 value the amount of her debt), upon failure of 
granted lands to trustees, after the death of the issue of the marriage, in favour of certain col- 
survivor ot the settlor and his wife, to such lateral relatives, including a niece whom she had 
persons and for such^ uses as the settlor should adopted as her daughter. The lady survived her 
by will appoint, and m default of appointment husband, and dieil without issue, leaving no 
for all the children of the settlor. I he deed con- assets : — Held, that the settlement, so far as it 
tamed an iiltimate limitation, if there should not made in favour of collaterals, was voluntary, 

be any child of the existing marriage, for the must be set aside to the extent of the 

settlor absolutely. In 1841 the wife died, leaving plaintiff's debt. Smith v. Cliervill, 36 L. J.. Gli. 
four children of the marriage. By a resettle- 738 ; L. R. 4 Eq. 390 ; 16 L. T. 517 : 15 Mb It 
ment in 1848, to which the same trustees were 929^ 
parties, after reciting that it had been proposed 

that the settlor should give up his life estate in Wife^s Brothers and Sisters.] — By a marriage 
the premises, and forego the power given to him settlement, an estate, the property of the wife, 
of appointing by will, the settlor granted the was limited, in default of children of the wife, 
rents and profits during his life to the trustees to trustees in trust to sell and divide the proceeds 
for the benefit of his four children. He also amongst the brothers and sisters of the wdfe. 
covenanted with the trustees that he would not The husband agreed to sell the estate ; and he 
make any will whereby the trusts thereby de- and his wife joined in conveying it to the pur- 
clared should be impeached or defeated, and chaser, by deed and fine. The wife died without 
released the trustees from all the trusts of the issue : — Held, that the limitation in favour of her 
former settlement. Shortly afterwards he brothers and sisters was voluntary, and, there- 
married again, and had seven children by the fore, void as against the purchaser. Cotterell v. 
second marriage. He died in 1866, having de- IIomei\ 13 Sim. 506 ; 7 Jur. 544. 
vised and bequeathed all his real and personal 

estate upon trust for his wife for life, and after Nephew.] — A., the father, and B.. the son, on 
her death upon trust to sell, and divide the pro- the marriage of B,, articled to settle land on B. 
ceeds among the children of the second marriage: and his wife for their lives, remainder to their 
— Held, that the ultimate limitation in the deed issue, remainders to the nephew in fee ; if A. had 
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the sole interest, the limitation to the nephew is to jointure an after-taken wife, aiul That the 
voluntary. Secus, if the father ami son had each liniitatioji to J>. in tlie first scttlenieut was valid 
some interest. Osgood v. Strode., 10 Mod. 5B8 : as against subscTpient purchasers for value, in- 
2 Ik A\hns. 21-5. ^ asmuch as it was inter})osed Inhween the two 

limitations t(j ditlerent classes of the issue of the 
Where any party Purchases for Collaterals.] — marriage, and, conse(iuently, tliat D. was not en- 
The cases in which collaterals are not within the titled to the jointure. Sheridan, In re, 1 Ir. Cl), 
consideration of a marriage settlement, proceeded U. .54-. 
upon the ground that the wife cannot he con- 
sidered to stipulate on the part of the relations 
of the hasbaml ; but limitations in favour of col- 
laterals are supported, if there he any party tc 
the settlement who purchases on their behalf, 

Heap V, To'tajC; 0 Hare, 104 ; 20 L. J., Oh. 

(561. 
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Brothers and Sisters Entitled.]— Trustees of a 
marriage settlement were, in case each of the chil- 
dren of the intended marriage, being a son, should 
die under twcTity-oiie without leaving issue, or, 
being a daughter, should die under tluit age with- 
out being or having been married, direct eti to con- 
vey ai id assign tlic freehold and leasehold estates, 
and to pay the rents tmt;o the six brotliers ami 
sisters of the settlor ecpially. There was no issue 
of the marriage : — Held, tliat the six brothers 
and sisters were entitled to the estates. Oi<horn 
V. Belhnan, G .Jur. (X.S.) 182,'5 ; o L. T. 2G.5 ; 
OW. IklJ. 


Covenant to limit Remainder to Brother.] — 

covenants to 
per annum upon himself and 
issue male of the marriage, with 
equity will 


J. vS., in consideration of marria 
settle lauds of 880/. 
wife, and the 
remainder to In^ 
compel a specific perfoinnance of this covenant in 
favour of the brother, although he was no party 
‘to the articles, without putting him to an action 
of covenant in the trustee's name. Vernon, w 
T ] Bro. P. 0. 267. 

Articles <jn marriage whereby money is agreed 
to be laid out in land, and settled, in default of 
the i.ssue male of the marriage, on the husband's 
brother, shall, if the husband dies without i.ssue 
.male, and leaving only daughters, be performed 


Title depending on Validity of Limitation to 
Brothers.] — The loid chancellor on appeal was of 
opinion (agreeing witli the vice-chancellor), that 
limitations in a marriage settlement to the bro- 
thers of the settlor and’ their issue, were volun- 
tary ; but thought, under the circumstances, 
that a purchaser could be compelled to take the 
title, depending on the validity of those limita- 
tions, aiid dismissed a bill by the crctlitors of the 
vendor after his death fur specific performance, 
there having been subsequent dealings with the 
estate which might have confirmed "the settle- 
ment ; the ag]‘eement for purchase being suspi- 
cious and ir being doubtful whether the creditors 
could tile siicli a bill, Johnmn v. Legard, Turn. 
A: R. 281 ; 3 Madd. 283 : 24 R. R. oG. And .^ee 6 
M. & 8. 60 ; 18 R. R. 3U1, 


Kiece — Completed Assignment. ] — Residuary 
estate, consisting of money in the funds, was be- 
queathed to a mother and daughter in trust for 
the mother for life, and afterwards for the 
daughter absolutely. By a settlement made in 
contemplation of the daughter’s marriage, the 
daughter assigned her interest under the will to 
trustees upon trust for the issue of the intended 
marriage, and for a niece of the daughter and the 
Issue of the niece. The daughter’s husband died 
soon after the marriage, of which there was no 
issue. ‘The mother was not a party to the settle- 
ment, but had notice of it before* the husband's 
death : — Held, that even if the settlement was 
voluntary as regarded the trusts in favour of the 
niece, it was a compdete alienation, so as to be 
cap)able of enforcement at the instance of the 
trustees of the settlement against the daughter 
and the trustees of another settlement, which 
she made upon a second marriage, inconsistent 
with the former settlement. Kelunolch v. Han- 
mng,. 1 De G. M. A: G. 170 ; 21 L. J., Oh. 577 ; 
16 Jur, 625. 

Whether the hrst settlement was voluntary 
as regarded the trust for the niece, quaere. 


Copyholds — Father^s covenant to Surrender 
discharged by Son’s subsequent Covenant to Re- 

^ettlcinent, that 


settle.] — Covenant in mama.,, 
settlor would surrender cei tain copyholds, which 
were intertnixetl with fi*eeliolds, to be settled 
upon i.ssue of manlage, with limitations to colla- 
teral branches : his eldest son, upon maiTiage, 
covenants to suffer a recovery of freehold (which 
was done), and to settle the copyhold (to which 
he was admitted in fee). Upon a lull bi ouglit by 
a nephew of tirst settlor, on failure of ibsiie of 
that marriage, fm* specific performaiK^e of the 


ot Blackacre m settlement upon himself for marriage settlement of the wife’.s property, con- 
life, remainder to the 'Sons of. the intended sisting’of money in the funds, a general piuwer 
marriage in tail male, remainder to B., his of appiointment by will was given to the wife, in 
brother, in tail male, and, in default of such the event of her dving before her husband with- 
issue, to the use of all daughters of the m» out children, and" in default of appointment 
tended marriage. There was no isfsue of the mar- there w^as a trust for the next of kiii of the wife 
riage, and by a subsequent deed, executed upon excluding the husband ; but if the wife survived, 
a second marriage, A. purported 4o charge the then, in default of chi]<lren, in trust for the wife 
lanqs withananpity byway of absolutely. The father of the wife joineil in 

tot hiBjSeeond wife, I). A. having died, B. hairea i the settlement, ainl cuvenanted to y-dy an an- 
W'entaffpand H. claimed his annuity Held, [ nuity to his daugliler. During the life of rnc 


ii k All . 7 y y ' I I lit; iULd UJ liJC 

’ the nrst sottleineiit, A* had hO power j husband and wife debts were contracted bv I he 
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wife. Tliere wore no ehiUIren, and the impossi- ulearl, and the portion not raised. Mctrdith v. 
bility ed: thei’e being nn.y was, not questioned Pre. Oh. 312 ; Gilb. Eq. Uep. 70. 

Ideld, upon the apjjlicatioi] of the wife, and with 

the nppi’obali.ni of the iuisbanh, tliat the next of What Property Included.]— Provi.sinn hr mar- 
kin being mere volunteers, and not within the settlement not held a purchase of ail the 

niaiTiagcd'orisideration, ihe' c<3r})us of the trust pi'operty of wife, unless that is expressed or 
funds jriiglit l^e applied in ]>ayinei!t of debts. <^l€!arly im[»orted. Drtiae v. Urtilmn., G V'es. 385. 

Idnl V. Puul, 50 L. J., bh. 14 ; 15 Ch. .D. 5S{) ^ i . t i i ■, 

43 b. T 230 ; 20 W U *>S1 Future Accesmon.] — Settlcrneiit by husl^and 

ibLi'inan'iage setlieunent the wilVs iun])(udy I portion of fortune which lie 

was settled, after life estates in the husband an<l i marriage, iiiriifed 

wife and in. default of elnldreii, in the event of ' portion received upon the marriage, not 

the wife surviving, on her, and in the event of j to make him a purchaser of futm-e 

the husband surviving, as tlie wife shmdd by will ! ‘j^‘t*cssion, unless clearly tlie intention. Ckyr v. 
ajipoint, and in default, on her next of kin, ex- i tffyhfr, 10 ^ es, o^4 ; 8 11. li. 40. 
elufling the linsliand : — Held, that the trust in ' ^ , 

favour of the next of kin could not be revoked, 1 If on-performance by Husband.j Settle- 

aud that although there was no possibilitv of i 

issue, the husband and wife togetlier were*' not L'"'' bme, unless exin*es.sed to 

entitled to the corpus of the settled fund. Ikul ' foniprcherid tutnre ticcessions. No eiahns can 
V. PfOLl C^npra) overruled. Paul v. Paul, 51 i ninintained by husband, or in his rigid, while 
Ij. J., Ch. 880: 20 (di. i) 742* 47 I T ojp . i the tcrius are not tiumled on. his part. Jiitford 

80 \V. it. sol b.'^A. * * - * - ’ I Y. j/zY/b/v/, 0 Yes. 87. And on the latter point, 

I V. /’b'cc, Cr. A Pli. (>4 ; 5 Jur. 790. 

Wife’s Insurance Policy after Husband’s i 

Death.J-By a mama-e .settlement, .some pro- , ® as Adiiumstratnx.J--VVltere 

perty, to the principal piu-t of iviiioh the intemlea ! t'Vy agreement on marriag-e to settle a 

wife was eutitlal foi' life, tvas conveyeil to | 

trustees for her separate use ; anil it ,v.is aereeil ! l'’t'ttjtre 

that the trustees shoul.l effect an insurance on j 

her life, and pay the pi'oiniiini out of the trust j hnsbaml ? •'^he shall not liavc the portion 

inone.y, and should invest the amount assured administratrix ami the juniture also. 8ed 
when reeeieoil, and p.ay the ilivii lends to theCt"^’ '^’ v. ./loias, 1 \ oni. -iho. 

intended husband for life : and after his decease, ! „ , „... „ , 

pay as the wife should appoint, and, in ilefault , — .0^®=^ ““ Bankruptcy. j-A 

10 the persons entitled under the Statute of | ‘.‘'“‘i':!'’ g', ‘g ‘^'1"'"^^"®- grf'y' ‘‘ g 

Distribution of Intestates’ Estates. The wife 

survived her husband :-Held, that she hacl ' g gg 

then a right to refuse to keep up tlie policy ; an.l I "’'Z® f ’^‘l® 

that this court would not ebsider her bound to i 'wtYttm.i-r bankrupt or insolvent, 

perform the asreeuicnt for the benefit of mere i ’J; '‘® 

volunteers. (Imhal v. M'M, 2 Keen, 'Jll ; 7 1"'®"''*^®^!“^ Y® ,^",1 

L J Oh 108 ! fail, and he should thou be or have been a 


Wife’s Property — Covenant by Husband only.] j 
—In a marj-iage settiemeur (the intended wife ! 
being an infant) the hnsbaml covenantc.l that 
onc-fiaK; of the wife’s personal and of the pro- 1 
ceeds of her .real property, when sold, should be I 
settled upon trust for himself for life, then for ! 
her for lier life, and then, in default of is.suo, : 
upon trust for her next of kin. 'L'lie jiropert}^ ! 
was duly vesteil in the trustees. ’I’he husband S 
<iic<l, and there was no issue of tlie marriage:— I 
Held, that the trust for the next of kin was not j 
binding against the wife, and that she had I 
absolute ]j<)wer to deal with the trust funds. | 
(PUh V. (imdy, 41 L. J., Ch. U53 ; 20 W. 11 
257, 


Purchase of Wife’s Bower,]— H usdand 
AND Wife (Do wee). 

Purchase of Wife’s Distributive Share.] — 
Executor and Administrator. 

Sue ahv JOINTURE. 


e. Htisbaxid Purcliaser of Wife’s Portion. 

Where no Agreement.] — When a man makes 
a settlement equivalent' to his wife’s piortion, 
it shall be intended that he was to have the 
jiortiou, though there is no particular agreement 
for that piirpuse. JMoLs- v. Ilerrford (T7.y- Covenant in Favour of— Voluntary.] — Covc- 
erntfitess), 2 Vern. 5{)2. nant in marriage articles in favoitr of a stranger 

held merely voluntary, anti not to be supported 
Bnraised Portion after Death of both Husband by the marriage consideration. SicUo/i v. aiiui- 
and Wife.]— Where the wife’s portion is charged i^ynd, 8 liier, 249. 
by will on" certain, lands, pursuant to a power in 

settlement, it shall go to the administrator of Interest of, under Contract for Value.]— If 
the husband, ajid not to the administrator of the two parties for- a valuable consideration enter 
wife, though the husband and wife are both | into a contract, of which one of the stipulations 







is for the benefit of a third person, who is a wife marries B. and dies bill lij a younger 
stranger to the consideration, the court will not child against B„ and the heir of his mother. It 
enforce the contract without securing his interest seems that the statute of frauds could not have 
under it. JDa'venport v.Bhhopp, 2 Y.& C. C. C. been taken advantage of on account of the wife 
451 ; 12 L. J., Oh. 492 ; 7 Jur. 1077. Affirmed not having been an executory party, since the 
1 Ph. 98, marriage took place in conseiiuence of the in- 

strument executed by the hiishand. Here, how- 
Annuity given to, upon Marriage.] — Where ever, the wife had proved and acted under the 
feme covert, having power to dispose of her first hnsband's will, which recited the bond, 
separate estates, grants annuity to A. on her from whence it was held she had bound herself 
marriage, A. is not to be considered as a volim- at all events. Archer v. Pope^ 2 Ves. Sen. 523. 
teer. "Power v. Bailey^ 1 Ball & B. 49. A husband and wife had entered into an ante- 

nuptial agreement, which was signed by the 
Parties Confirming Settlement,] — Parties eii- husband only, for the settlement of the wife’s 
titled to an estate confirming a jointress’s settle- property, part of which consisted of a rever- 
ment are purchasers of her interest in incum- sionary chose in action which was not within 
brances paid off by her fortune, “wdiich had been Malins’ Act. After the marriage the husband 
assigned for the better securing her rights under alone executed the settlement, which contained 
the "'settlement. PorUmovtli \EarV) v. Siiffolh a covenant by the husband and wife to assign 
( Lord ^. 1 Ves. Stii. 31. * the wife’s property to trustees upon tnist for the 

wife for life, -and after her death for such persons 
3 ■nTon-Execution— Effect as she should by deed or will appoint. The wife, 

however, during covertui’c exercised the power 
Executing Parties Bound.] — Where a deed of of appointment given her in the settlement by 
marriage settlement is drawn up as between the mortgaging the reversionary chose in action for 
intended husband and wife and their respective her own benefit : — Held, that she had by her 
fathers ; an<l the father of the wife secures to conduct elected to confirm the settlement, and, 
the father of the husband a sum of money as the although a married woman, was bound by it ; ami 
portion of the wife, according to a provision that, therefore, the mortgage was valid. Seaton.r, 
of the deed, but neither he nor his daughter Seaton (13 App. Cas. 61) is not inconsistent, and 
executes the deed, and it is executed onlj'' by the does not overrule Barrow v. Barrow (4 K. & J. 
intended husbaiul and his father : it is binding 409) and Wilder v. Piyott (22 Ch. D. 263). 
upon, and as between the parties who execute, (rvevnliBl v. North British and JJereanttle In^ 
and creates efficient rights for the objects of the mranee Co., 62 L. J., Ch. 918 ; [1893] 3 Ch. 
settlement. McNeill v. Cahill^ 2 Bligh, 228. 474 ; 3 B. 674 ; 69 L. T. 526 : 42 W. B. 91. 

Tenant for Life with Power to Charge — Execution Peesumptiok of. 
mainderman Bound hy Covenant.] — Tenant for ^ ’ 

life with power to settle 500^. per annum out of Existence of Drafts.] — The e.^istcnce and 
such and such lands on a wife, enters into execution of a settlement by indentures of lease 
marriage articles, by which ho covenants for and release, presumed from circumstances, prin- 
himself and his heirs, &c., that he or his heirs cipaliy the existence of the drafts ; a statement 
woulil, in pursuance of this power, or otherwise, in an abstract of the title, and the existence 
settle 500/. per annum. The marriage takes of the lease, for a year, of other estates, appearing 
effect, and a settlement is drawn accordingly, by to have been included in the same plan of settie- 
his direction, of such lands as were comprised ment. Ward v. Ganwm, 17 Ves. 134. 
within the pow’er, but never executed. The 

question W’as, -whether this should bind the Evidence of Parties.] — A suit was instituted 
remainder, or whether the wife should have for the appointment of new’ trustees of a mar- 
satisfaction made her out of the personal estate, riage settlement. The settlement w'as lost, but 
an<l decreed upon a second hearing that the the husband and wife sw’ore directly to the 
lands should be settled. Cmentry {Lady') v. circumstances iin<-ler which it w’as executed ; to 
Coventry {BarT)^ 10 Mod. 464 ; 2 P. Wms] 222 ; the execution of it bj’’ them ; and to the contents 
1 iStra. 596 ; Gilb. Bq. B. 160 ; Connm, 312. of it. The solicitor who prepared the settlement 

w’as tlead, but, in addition to the evitience of the 
Misunderstanding — Executing Party not husband and wife, there w^as the indirect testi- 
Bound.] — Where funds came to the wife after moiiy of several other parties to the same effect : 
marriage, the husband being in India, a contract — Held, that there was sufficient evidence for the 
of settlexrient of those and of other funds, by court to assume that the settlement was actually 
her father, was prepared and executed by the executed and to the effect contended for. Hall 
latter, and sent out for execution by the husband, v. Bawmn.^ 7 L. T. 519. 
who in the meantime had given instructions for 

a settlement in different terms -Held, that the Conflict of Evidence — Trustee^ s Action,] — 
husband not being bound to execute the former, In 1860, a husband, through the intervention of 
the father was not bound by it, although his wife, obtained possession of their marriage 
executed by him, and containing covenants for settlement from the trustee. The husband, in 
the benefit of an infant. Woodi^oeh v. MoHohton^ order to raise money upon the property com- 
1 Coll. C. C. 273. prised in it, destroyed the settlement, mortgaged 

part of the settled property, and was proceeding 
Execution by Husband only*— 'Virife Bound by to sell other parts of it." In 18f>4 the trustee 
her Acts.] — Bond by husband, on marriage, re- filed a bill to restrain the intended sale, and 
citing agreement to settle wife’s estate on the prayed a declaration that the cancelled settie- 
issue, the.,’ wife- nob, ah executing party, meat should be established, and the trusts of it 

After the marriage^ a real estate of the wife carried into effect. The husband did not deny 
into hus-b&n'd‘^)|l% I |he * faoti of hie h^^ving destroyed the efeUteffient i 
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but the trustees and the wife denied many of his 
allegations, especially those with respect both to 
the circumstances under which the settlement , 
was obtained by licr from tlie trustee, and the < 
precise contents of it. Xo draft or otlier copy I 
of the settlement was produced to the court, bul; ; 
there was tlie evidence of the trustee and the 
wife on the one side, and that of the husband 
and other persons who were not ])arties to the 
settlement, but who had subsequently read it, 
on tlie other. There was also the evidence of 
the solicitor who had prepared the settlement, 
and who had acted as solicitor to the husband in 
the mortgage transaction, and in the proposed 
sale of part of the settled property : — Held, that, 
upon a full consideration of all the evidence 
in the case, the trustee was entitled to the 
relief which he sought. Brandom v. Barlow. 
13 L. T. (5. 


B. BROPEHTY SETTLED. j 

1. Construction of Settlement— General | 
Words. I 

Eestricted by Recitals.] — A marriage settle- ! 


5 : funds under such will should be settled. By the 
> , operative part of the deed she assigned to the 
:■ j trustees of the settlement all the one-si .vth part 
1 1 or share, and all other the parts or shares, vested 
■ I or contingent, to which she was then or might 
become entitled, by accruer, survivorship, “or 
otherwise ” in such trust funds, and also all tlie 
shares and interest, whether vested or con- 
tingent, or in expectancy, and which she was 
then or might become entitled to, in any 
pro[»erty whatsoever tinder the will of S. : — 
Held, that the words “or otherwise” must be 
construed as relating to a mode of acquisition 
ejusdem generis witli accruer and survivorship, 
and did not include a share in the trust funds 
which the wife derived under the will, or as one 
of the next of kin of her fatlier, w’ho became 
entitled thereto. Pa rlt lnnon v. Bash wood ^ 30 
Beav. 49 ; 7 Jur. 854 ; 5 L. T. 44 ; 9 W. R, 
493. 

I 2. What Property Included. 

I Prima facie every Interest of Settlor.]— 

! Prima facie, when a person conveys or settles 


ment recited that, by virtue of certain specified j an estate, he means to include in the convey- 
instruments, certain specified hereditaments, j an.ee every interest which he can part with and 
“and all other the freehold hereditaments in j which he does not e-xcept. Johnson y. Webster, 
the county of York thereinafter expressed to be I 4 De G. M. k G. 474 ; 24 L. J., Ch. 300 ; 1 Jur. 
appointed and released,” were limited as the j (N.s.) 145 ; 8 Eq, R. 99 ; 3 W. R. 84. 
settlor should appoint, and, subject thereto, to A remote reversion in fee was held to pass 
him in fee. The settlement then recited that, under general woids in an act by way of settle- 
upon the treaty for the marriage, it was agreed ment in execution of articles, though the rever- 
that tbf3 several hereditaments and estates in sion was not particulai'ly in contem|>lation at 
the county of York, thereinafter mentioned and tliat time, the general words being sutftcient to 
intended to be thereby conveyed, should be carry it ; and the intention of the party being 
assured to the uses thereinafter mentioned. The to include all the estate of the settlor. Freeman 
deed then contained an appointment and a v. Chandos Cowp. BbO. 

conveyance by the settlor of tiie specified 

hereditaments 'mentioned in the recital, and of Appointment of Whole — Grant of Moiety 
“ all other the freehold hereditaments, if any, in only.] — Serable, that by an appointment duly 
the county of York, of or to which the grantor made of a w’hole estate to the uses of a marriage 
was seised or entitled for an estate of inherit- settlement by a party thereto, who thereby also 
ance.” The settlor, at the date of the conveys- granted and released a moiety only of the estate 
ance, was seised of a fee simple estate in York- to the same uses, the entirety of the estate 
shire, called the L. estate, which was not passed. Farmer v. Farmer, 1 H. L. Cas. 724, 
comprised in the above-specified instruments, 

and was not recited nor mentioned iji. the! Testatum inconsistent with Recital.] — A mar- 
conveyance : — Held, that the general words | riage settlement recited an intention that 3,000/. 
must be restricted by the recital, and that the ; shoiihl be settled in the testatum ; it wnis agreed 
L. estate did not pass. Jenmer v. Jemier, 35 | that 1,000/. should be paid to the husband, and 
L. J. Ch. 329 ; L. R. I Eq. 301 ; 12 Jur. (N.s.) I tlie remaining 2,000/. was settled in the usual 
138; 14W. RisOo; L.R. 3Eq.91; 15 W. R. 51. j way Held, that the 2,000/. only could be 
In a settlement, general w'ords held not to ■ treated as settled. Ilnghes v. yonmj., 1 X. E, 
include property omitted from the recitals. ! 160 ; 32 L. J., Ch. 137 ; 9 Jur. (n.s.) 270. 

Keani v. Moorsoii^ 36 L. J., Ch. 274. | A marriage settlement recited an agreement 

I to convey a ceidairi estate, save and except the 
Or otherwise.’^] — H. X. being entitled umler ; lands of Ballyhenry, and its sub-denominations : 
her father’s will to a share of a fund, such share | but the operative part of the deed purported to 
is settled on her marriage, the words of the convey by name, as a separate denomination, 
settlement referring to ail the parts or shares, the lands of Kilahan, which it was proved were 
possible or contingent, to which H. X. was then reputed a sub-denomination of Ballyhenry : — 
or might thereafter be entitled under the will Held, that there was not sufficient evidence of 
“ or otherwise.” H. X. then became entitled to mistake to justify the court in striking Kilahan 
a share of her brothers residuary estate as one out of the settlement, Alexander v. Oroshh^ 
of his next of kin ; and the question was, LI. & G. t. Sugd. 145. 


whether such share was included in her marriage i 
settlement : — Held, that it was not. Fewholt's 
Trust ,1 In r<?, 4 W. R. 735. 

A marriage settlement recited that the iii- 


Amount— Time of Computation.]— Settlement 
of “ all the two-third parts of all my property, 
&:c., belonging,. &:c., lately devised unto me by 


tended wife was absolutely entitled, under a will jVI.” : — Held, to pass only twm-thirds of such 
of S., to one-sixth part of certain funds, and property as then remained, and did not extend 
might become thereafter entitled to other shares to such parts of property as had been spent 
, under the trusts of the same will, and that it previously to settlement. Cotteen v, Missing^ 1 
had been agreed that all her shares in the trust Madd. 176. ' , 
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S’l-iu. P,i,fnoU. Lire. 

tl "" ou;’ 

: (i.s L. j. i :,-> ; 8i» w. u. n;i-(.';A. ■ 

Saeret of Seoipo.j — 'I'lio sole i>vo[irietor of a 

3cc!|*l‘ b)i a iiiadiciij;,; as'i.a'nvd if, ou Diari*ia‘'»'Q of ' 
us (lan.u'hfor, to rni>t<jes loriieraud Iilu* husband I 
tor uieij' lives, ami (lieu lu their ehililreii. The! 
inotiier <losir,,ye.l (lie reci|.e, but verbal Iv eoni- ' 
iiimiiratel coufeul.s 1o A., the cl(le.st, for (hej 
lOiiofit n[ n. itn([ tho yoiiiio-er ciiildreu, | 
biyi Icll Mea a.eniiHt A. hr I!, ana (1. A. was ! 
u.ceia.i’ed fo hold thu secret (iii trusl’s of the settle" ■ 
uuait, and \ras deco'nd to tu^coiint for urolits 
.since tlie mothers death : and as a, sale was ini- 
]ii*acticah]e, an issue was directed to ascertain 
wnne of: secrc't. tr'rcm/ y.Fohjh'tm. ! Sim. & S 
o'.JS, X c.^ iioin. ih‘rpa V. Churrh, 1 L. J. ('os') 

_ Chattels Heal as “Honeys/’]— A deed jmrport- ; 
iUO' to settle a sum fit money, " }')ortioii of moiiey.s i 
to winch J:ho settlor was entitled under the I 
staiute of distributions/" passes chattels real * 
Gomine* to the settlor in the manner described. i 
^(iwdf V. Fo/^hiitn/i. Jo W. Tl. 77 . | 

Puraiture not “ J’ixtures.”]— I-Ioitsehold fur-' 
intnre does nut jiass under ihe description of ‘ 

; hxtures and fittings-iiii.’" v. .SiiJimnns, 

h Ha,re 8o2 ; 12 Jui-. (S. 


Two Hoases, j — r»y tnai'riau’e articles. 
A. makes a pi-ovision for his wife hy way of 
,10inturo, and in bar of dower, &:c. ; ]>ro vise, that 
noi-Iiing therein contained should bar'or lihider 
hei' from enjoying any legacy or bequest which 
the Inisband might give to iier,noi* should extend 
to all or any the houseliolti a-ootis, or utensils of 
household stuil rings, plate, jeu'els. or linen of 
the husband at the time of his death. A. liyed 
in London, but laid a. large house fiiruishod at 
Uosjmrt, which he let out to Oovej'nment as au 
hospital. On his death intestate, the widow ■ 
claimed to be entitled, under the articles, to the 
iui nit ui'c in, biitli houses ; but held, that slie was 
only entitled to the furnitiij-e C)f the house' in 
J^ondon. PpaU v. Jtfcliwn. 1 Bro. P. C. 222 : 

P. Wins. 31^2. 

Ly the testator’s hrst marriage settlement a 
sum of 14,000^. was settled upoirtho tcstatoi’ for 
life, remainder to the first wife for life, remainder 
to the ciuldren of that imirriage who should attain 
twenty-one. There were four chit Ireu who lived 
to attain twenty-one. The first wife died, and the 
testator made his will, giying all his property to 
Ills children ecjually. The testator then married 
again, on which (jccasion 5,(j0uZ. was settled, after 
his ^ decease, to the second wife for her life, re- 
mainder to the children of that marriage. Tliere 
was but one child. After the birth of that child 
the testa Lor executed a codicil giving certain 
annuities to his second wife, and inotlier respects 
confirming his will, except that he directed that 
previous to the equal division among his children 
the trustees were to take into consideration what 
each class of children would be entitled to under 
the marriage settlements of tlieir respective 
mothers ; and whichever family should be indi- 
vidually least provided for, thoy should, in the 
fii’st place, be severally entitled to receive out of 
the general estate so much as would make his oi- 
lier share equal in amount to what each child of 
the other family would be entitled to under his 
or hey mother’s marriage settlement. The 
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j testator die(], Ic.aviug his secoiui wife siii-vivine’, 
and cue child of the second iivirriaue Held,' 
that the subject of the seltlemont being uolliju-'- 
but money, the re vcis ionary nature of tin; pr,ivL 
Sion for the child of tiie .second marriage WcH not 
to ho regarded, altlioiigli the provLiou ibr riie 
ciuldren of the first marriage to(»k eJfe'*t in i>o^, 
ses.sioii immediately ou the fesfafor's doc-ase • 
mit, soluble, that thi.s might bo otherwise in ea<(' 
the subject mutter had been auytiiiiigelsetliau ^ 
inonejn B 7/7/ a m.su) n v. JefYrptjH, 1 8 J u j •. 1 o 7 ] , 

; Lease Eenewed in Name of Settlor, "i— A cor- 
' poratioii, in comideration of a fine ])aid. granted 
a lease of a house for foi-tv years fiom Micliuel- 
mas, LSnt), at a yearly rent of r>.v. hd.. mid subjeet 
to covenants tor payment of rent, rates, and taxes, 
aii(l to re[)air. inaiiitain, aiul yield up the pre- 
uuses.^ Tho lease vnis nssigueil to L., who, in 
I 8bi>, in consideration of natural iove andaff<;(‘- 
tiori, assigned the .same, together with other 
property, to trustees foi* his wife for her seiiarate 
use. ISotwithstanding this .scttieniGnt. L. re- 
mained in [lossessioii of the leaseliold lu-ciniscs 
and in 1870 ho surreudered the lease to the cor- 
jioratioii. and, in consideration of a fine paid. 

! procured a new lease to be granted to him in his 
ov\oi naiuo. Ho afterwards died : —Held, that in 
I taking the new lea.se h. acted for tlie bemotit of 
; his wife and as agent for her and the ti-uste>'s of 
the settlement, and tiiat, alfhough tlicre was im 
written declaration of ti-ust of the new h^a^e 
such lease was by operation of law suliieet to 
the trusts of the setticuiem declared in lusiiect 
Ut the old lease. Lnlham, Iti it, Hrinfjn y. LnU 
/n/w, u3 L. T. h : 33 W. 11. 788 — C. .A. Atllrmiijg 
a8 L. J., {.'h. 328. 

Houses Presumably Built out of Capital/]— ]-)y 
a marriage settlement the personal estates of the 
husband and wife were assigned to trustees to 
, perniit the_ husband and wife to enjoy the use 
' during their joint lives, and the whole to go to 
the hurvivor. The husband had farming stock, 
and the wife had money. Soon after the mar- 
rmge the husband took a lease for lives of a piec.e 
of built houses on it. 'J’lie husband 

(lied first Held, that the presumption was that 
these lioiises were built out of capital, and not 
out of income, and that the representatives of tlie 
wife were entitled to a charge on them for the 
amount of ))ersonal estate which had been ex- 
pended on them. WHUanh^x. Thnma-% 2 J}/ k 

L. T.184; 10 W.K.417. y X, * 

3. Realty. iSVc Settled Land. 

4, Heirlooms and Personalty on Trusts 
OF Real Estate. 


a. Heirlooms, "What. are. 

Pictures.] — From construction of will family 
pictures held to be heirlooms. Smile v. Sear- 
(-Slfw'Z), 1 Swanst 537; 1 Wiis. Ch. 

^ Jewels.]— Family jewels may be settled as 
aeirtooms inclependently of real estate. Shellev 
V, Shelley/,. 37 L. J., Ch. 357 ; L. R. 6 Eq. 540 ; 
lew. R. 1036, ^ ’ 

- A husband who was entitled to family jewels 
pd diamonds, bequeathed to his wife all “ his ” 
jewels for life, and afterwards as heirlooms : 
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Held, that this bequest did not iuclude pearl 
ornaments presented to her, or brilliant bracelets 
bouglit by the husband and given to the wife, 
and worn with the family jewels, so as to put the 
wife to her election. Jervoise v. JtfrvoUey 11 
Beav. 506 ; 23 L. J., Ch. 703 ; 2 W. E. 91. 

Books.] — Books not heirlooms, and if limited 
to go with entailed goods they become the pro- 
perty of the first tenant in tail. Bridgewater 
(I) like) V. Egerton.^ 2 Ves. Sen. 122. , 


Articles 

pressed.] 


to have Heritable 

-Where a gift was to 


Character im- 

JM.4 I It ^ (EL vvc .,0 vw “ B. and her t , . 

children, of my Quendori Hall estates, provided j twenty-one. 

she takes the name of and arms of Craniner, j ’ 

with my mansion house, furniture, books, plate, 

■ Archbishop Cranmer’s portrait, India cabinet, 
striking watch, and my diamond earrings, as 
heirlooms with my estate.” Semble, that heir- 
looms here meant something which, though 
not in its own nature heritable, is to have 
a heritable character impressed upon it. Byng 
T. Bgng, 10 H. L. Gas. 171 ; 31 L. J., Ch. 470 ; 3 
Jur. (X.S.) 1135 ; 7 L. T. 1 ; 10 W. E. 633. 


I and household goods, to such male person when 
he should attain twenty-one as should be then 
entitled to the trust, in possession of his real 
estate before devised, and till then he directed 
the}" should be kept at IT., and be used in the 
meantime by such male person residing there, 
declaring it to be his will and desire that they 
should go in the nature of heirlooms with his 
estate, and be used therewith, as long as tlie law 
would permit. The jiictures, books^ and house- 
hohl goods ought to go as heirlooms as fully as 
the law will'idlow, for the devise is a disposition 
only of tlie use till some person, who is entitled 
to the inheritance, sliould come into possession 
Tr afford v. Trafford\ 


Hot Perishable or Consumable Articles.] — A 

testatrix directed that aU plate plat^ articles ^ alleged they were her property, they oould^be 

furniture, implomeiitsot household, linp, China, 'ji.s,,o.sed of for the beneHt of hll- w 


Gift of Diamonds as Heirlooms — Letter.] — A 
casket containing diamonds was, in 1817, sent to 
the plaintiff’s father, Sir J. IT. s!, and with them 
a letter, in wTiich testator said the diamonds 
were to be considered as an heirloom in the 
family, and to be left to the eldest son and his 
heir, after the death of his mother, as long as the 
family should continue. At the death of Sir 
J. H. S. the diamonds remained in the possession 
of liis widow, and on her death her acting 
executor raised the question whether, as she had 


goods, chattels, and effects, except books, which 
should be in and about a house in her occupation 
and possession, should be annexed to the house 
as heirlooms : — Held, that plate, jewellery, and a 
pianoforte passed under this gift, but that money 
found in the house, and articles perishable in a 
short time, such as live stock, carriages, wines, or 
wearing apparel, did not pass. Hare v. Bryee, 
11 L. T. 101 ; 12 W. E. 1072. 

‘‘trtensils” in and about House— Not Fam- 
ing Utensils.] — A testator directs that his house- 
hohl furniture, (kc., and utensils iii and about his 
mansion house at H., should go with the mansion 
house, and that for that purpose his trustees 
should make an inventory of the furniture, &c , 
and utensils which should be found in and about 
his mansion house and premises at the time of his 
decease. These words do not pass farming 
utensils on lands at H., occupied by the testator, 
along with the mansion house. Fitzgerald y. 
Fields 1 Buss. 427 ; 4 L. J. (O.S.) Ch. 170 ; 25 
E. E. 97. 

b. Chattels Settled as Heirlooms without 
Reference to TTses of Freeholds. 

Remainder after Estate Tail.]— Where of per- 
sonal chattels there is a remainder, after an estate 
tail limited before, that remainder is void, and 
the person who was to have the estate tail will 
have the disposition of the whole. Gower y. 
Grosremo'^ 5 Madd. 340- 

Chattels Directed to go as Heirlooms.] — A 

direction annexed to a bequest of chattels, that 
they should go as heirlooms, and that the 
^executors should make an inventory: — Held, 

^ not to make the bequest executory, or to em- , 
power the court to modify the bequest Bmland 
V. Morgan, 2 Ph. 765 j 18 L. J., Oh. 78 : 13 Jur- 
Affirming 6 H^re, 463. , 

^>''’Dispositidi ' tiii_ Rerson , ^titled Attains 


disposed of for the beiieht of her creditors ; but 
the court declared that the diamonds never 
formed part of her assets, but w’-ere the property 
of the plaintiff. Sir J. S., arid that the executor 
must pay the plaintiff’s costs. Seale v. HayueH, 
9 Jur. (N.s.) 1338 ; 9 L. T. 570 ; 12 W. E. 2‘dd : 
3 H. R. 189. 

^ Will— New Diamonds afterwards added. ] 

S. had a crotchet of diamonds belonging to his 
first wife, which by will he gave to "his eldest 
son, to go to his heir in succession, as an heir- 
loom. Afterwards he married a second wife, 

^ nnd then tiinied the crotchet into a necklace, 

I adding new diamonds of 200/. value, which was 
more than the value of the crotchet.' Upon the 
death of S., his heir-general claimed the crotchet 
of the widow. Ordered that the master do 
separate the diamonds, and deliver the diamonds 
which were in the crotchet to the heir-at-law, as 
an heirloom. Calmada v. Calmadih 11 Yin. 
Abr. 181, pi. 21. 

Conditional Bequest — Condition becoming Im« 
possible.] — Testator bequeathed a bust, after his 
wife’s death, to J., now Duke of B.,” on con- 
dition that he caused it to be placed ond remain 
in W. Abbey, and at the time of the delivery 
of it to him settle it so as to be Iiekl as an heir- 
loom by the persons who under the limitations 
to which the Abbey should foe subject, should 
then be entitled to the possession thereof, with a 
gift over in case J. should neglect to do so for 
twelve months after request by the trustees. J., 
Duke of B., had died in J 839. "F. was Duke of B. 
at the time of testator's will and death, and was 
owner in fee of W. Abbey. F. died during the 
lifetime of the^ tenant for life, and consequently 
never received* the bust. The present Duke of B. 
was willing to allow .F'.’s executors to place the 
bust in the Abbey : — Held, that the condition 
could not be performed by the duke’s executors, 
and that the bequest feU into the residue of the 
testator’s personalty. FateJdng v. JBarmtt, 51 

. 'h’... Jy ,.„t4q,.„45 292— G.. A«.'. Ileversing'=.28 
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c. CHattels Settled -witu a Title. 1.^!® P^Perty. MaehwoHh v. lllnximu, 2 Keen, 

608 ; » 'L. J., Gh. 127, ■ 

Limitation Void for Uncertainty.] — When a 

trust is created to secure the devolntion of For Life with Bemainder.]' — A testatrix^ 

chattels a.s heirlooms, any limitations which ai’e after bequeathing diamonds and china to L., 
to take effect by way of postponement or de- Baron I., declared that she made “ the bequest to 
feasance of an absolute intere>st are subject to Lord 1. as head of the existing famil}",*’ and so 
all the rules which govern the validity of con- far as she lawfully could directed that the dia- 
ditions subsequent. Such limitations, therefore, monds and china should be deemed IieirJooms 
must be certain, not only in expression, but also in the famil3^ of I., and be held and enjoyed by 
in operation, ajid it is essential to their validity the person for the time being bearing the title 
that it should be capalde of ascertainment at of Baron I.” »She then made a further befiue.st 
any given moment of time whether the limita- to “ the said Baron 1,” L.. Baron I., <lied in the 
tion. has or has not taken effect. A testator, lifetime of the testatrix, being succeeded in the 
who was a j:)eer, bequeathed chattels to trustees, title by E. : — Held, that, althougli the first bc- 
upon trust to permit and suffer the same to go quest was not executory, L., if he had survived 
and be held and enjoyed with the title, so far the testatrix, would only have taken a life, interest 
as the rules of law and equity would admit, in the diamonds and china, with remainder to 
by the person who for the time being shoukl the person who should succeed him, an;l that 
be actuaity possessed of the title, in the nature consecjuently E, was entitled to have the chattels 
of heirlooms, and so that no person in exist- delivered to him, but without incjudice to the 
ence at the time of the testator’s decease, or question whether lie was entitled for life or 
born in due time afterwards, and afterwards absolutely. Xtmfafjw v. Inchtqnm 82 

coming to the title, should have an}' other than L. T. 427 : 23 W. R. 592. 

a life interest in the same, and so that no person Held, also, that the second bequest was to L., 
should acquire an absolute interest in the same and lapsed by bis death in the lifetime of the 
till the expiration of twenty-one years after the testatrix. Ih. 
decease of all such persons as should be in ex- 
istence at the time of the testator's decease and ^ "Ria'litc: of Tf^-na-nt in Tail 

afterwards attaining the title : — Held, that the 

latter clause of the limitations was void for un- General Rule.] — Where there is a liniitatioii 
certainty in operation, and that the first person of realty in strict settlement, and a declaration 
born after tlie death of the testator who attained of trust of chattels to follow the limitations of 
the title acquired an absolute interest in the the real estate simpliciter, the interest in the 
chattels, notwithstanding that there was still chattels will vest absolutcljqin the first taker of 
living a person who was alive at the time of the an estate of inheritance. SrandalG {Lord) v. 
testator's death, and who was capable of in- Ciirzou^ 1 J. & H. 40 ; 29 L. J., Oh. 249 ; fi Jur. 
heriting the title. Memmth ( In, rc, (N.s.) 209, 246. 

Emmouth {Visiooiuit^ v. Praed. 52 L. J., Ch. An assignment or a bequest of personal estate, 
420; 23 Ch. D, 158; 48 L. T. 422 ; 31 W. R. either immediately or by way of trust, executed 
545. in favour of one or more tenants for life, with 

_ ^ , remainder in tail, vests the interest absolutely 

Remoteness.] — by his will, bequeathed in. the first tenant in tail immcdiatelv upon his 

to trustees all his household goods, furniture, birth, andthis whether the limitations are direct 
pictures, books, linen, &c., upon trust to permit or by way of reference to the limitations of 
his wife to have the use of them during her ,.eal estate, and the expression that the property 
life ; and upon her death, to permit his son jg ^ be treated as heirlooms will carry it accord- 
A. B. to have the use of the same goods, &c., ing to limitations of the realty. Jb.' 
for his life ; and upon the decease of the snr- addition of the words “ so far as the rules 

vivor of his wife and son, should be posses.sed, j^w and equity will permit,” or the circum- 
&c., in trust for such person as should from time of tbe legal interest being left in trustees, 

be Ld. V. ; it being his will that the goods, &c., jjot vary this. Ib. 

after the decease of his wife, should from time Doubtfurwortls, tending to restrict the in- 
to time go and be held and enjoyed with the fgrgst of the chattels to 'those who come into 
title of the family p far as the rules of law and possession of the realty, will not overrule the 
equity would permit : Held, that the limitation operation of the general canons of construction, 
over was void as being too remote, and that the nor suspend the interest until possession of the 
estate v&sted absolutely in the eldest son of realty is acquired. But clear words imposing 
A. B., pindson of the testator, who was living gngb a restriction, will overrule the ordinary 
at the aate of his death. Tolleniaclie v. Coven- construction of a bequest or settlement of heir- 
try {Ea7d) 8 Bligh (x.s.) 547 ; 2 Cl. & F. 611. looms. Ih. 
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wliere the words “ uctiial freehold" wei'e used In Lifetime of Tenant foi’ Life, j — Alosfa- 

iii the sense (,)f freehold in possession. C. was a tor ]>y his will directed tlint liis IBooks and plnte 
tenant in tail who attained twenty-one. and died should he considered as heirlooms, and r-liould 
in the lifetime of a prior tenant for life. The pass wirii Ins real estate, in the same inanma as 
plaintift' succeeded as tenant in tail, attained if tlicy were an estate of inljciatanee at cunmio}! 
twenty-(mc, and came into j^ossession : — I-Ield, lavr, and slioidd so continue auiicxi'd to his said 
that the leaseholds vestcil absuhitely in 0., and real estate as Lni”’ as the law \voidd per]i]it,to 
the plate and other chattels in the plaiutrif. Ih, be inherited by the several persons who should 
Cliattels <lirected to go as heirlooms with an succeed tliei-eto : and he devised and bequeathed 
estate, "as far as the rides of law and cfjuity all his real and residuary personal estate to 
will permit^ vest in the first tenant in tail, who trustees upun^ trust for . 11 . 0. for life, and after 
comes in esse, Vavfjlian v. 8 llro. the dccca>(‘ of 11. 0. for his first and other sons 

C. C. 101. ' successively in tail male, and in default of such 

General 3 *nlo Is, that leasehold estate limite<l issue upon trust for Henry C., the eldest son of 
with fi'celiold vests absolutely on bii'th of first J. C., for life, and after his decease for his first 
tenant in tail, subject to intention declared or and otiier sons suceCv^sively iu tail mole, and in 
implied, that they shall go together as long as default of such issue iqion trust for "the next 
the rules of law and equity jicrinit. Snuthamp- eldest son of the said J. C. who shall survive the 
ton {Lord') v. Hertford {Lady). 2 V. B, 08 ; 2 ; said Henry C.’’ for life, and after his decease 

Bose. 08 ; 18 11. Ih IS. upon trust for “the lir.st and other sons of the 

A testator devised freehold to A. for life, body of the said next eldesr son of the said J. C. 
wdth remainder to the first son of A. in tail who shall survive the SvOid Henry C.*’ successively 
male, w'ilh remainders over; and he gave his in tail male, and in default of surdi issue upon 
residuary })crsonal estate in trust to lay it out tiaist for his, the testator's. t)wu right heirs, 
in the ]>urcbase of 87. per cent, bank annuities, thC. and Homy C. died without having married, 
and to pay the dividends “ unto such person or J. C. died in testator's lifetime. George was 
persons as for the time being should by that his the next eldest son of J. C., wliu survived Heiny, 

will be entiiled to the rents and profits of his H. J. C. was the eldccst son of George, aiul the 

freehold hereditaments thereinbefore devised,” first tenant iii tail under the settlement, and he 
with the gifts over in ca^'c of tlic total failure died an infant in the lifetime of K. C. and of 
of the estates tail limited by this will. On a Henry C. : — Held, that, notwidistanding the 
petition by A, and his elde.st son for a transfer to death of F. J . C. before it could be known 
them of *tlie fund which had been paid into whether his father w’oidd survive Henry C., or 
court : — Held, that the general intention of the whether there w'ouicl be any issue niale eitlier of 
testator being, not to create a perpetuity, but to K. C. or Henry C., the heiri(»oras and residuary 
give the personalty so as to go with the free- personalty vested absolutely in the legal per- 
holds, the first tenant in tail was absolutely sonal rcjn'cseiitative of F. J, 0. II oy y \\ Jones 
entitled to it, and an order was made as prayed. (82 Beav. 45)) distinguished. Cresrivdl, In re, 
Johnsons Trysts, In re, L. E. 2 Eq. 716 ; 12 Jut. Parltln v. Cresmvell, 52 L. J., Oh. 798 : 24 Cli. I). 
(^.S.) 616. 102 ; 49 L. T. 599. 

A testator, after devising fee-simple estates to 
Tenant in Tail Lying under Age.] — Devise A. for life, with remainder to his first and other 
of real estate to A. for life, remainder to trustees sons In tail, and like remainders to B. for life, and 
to preserve contingent remainders, remainders to to his sons in tail, and to several others, be- 
. A.’s first and other sons in tail male, remainder qiieathed certain real and personal chattels to 
to B, for life, remainder to trustees to preserve trustees, in trust to permit and suffer A. tO' 
contingent remainders, remainder to B.’s first and receive the issues and profits thereof for his life, 
other v^ons in tail male, remainder over ; and then and after his decease ‘‘ to permit and suffer eacdi 
a bequest of plate and furniture in the house to and every of the several other persons aforesaid,, 
be held and enjoyed by the several persons who to whom an estate for life in real estates ’was 
should respectively and successively be entitled hereinbefore limited, successively, and as each of 
to the use and possession of the house in the them shall become seised of said real and free- 
nature of heirlooms, to be annexed to and go hold estates under the aforesai<l limitations 
along with the house for ever. A, had a son who thereof, to take and receive the I’ents, issues, 
died a few days after Ms birth. The plate vested and profits thereof, for and during the term of 
^absolutely in A.’s son as tenant, in ,tail» and from his and their natural life anti lives respectively, 

■ him was transmitted to A., his father, iind in A.’s and from and after the decease of the last of the 
hands liable to an execution, at the suit of said last-mentioned tenants for life as shall 
his' creditors. Holey Hnrnell, Komilly’s Hotes become seised in manner aforesaid, or if none of 
;1 Brq.-6;‘0.'i27i : 4 Bro. P*. 0. 819.. ' them shall so become seised^ then, from and after 

the decease of the said A., .upon trhst to grant, 
as assign, and convey the chattels ‘Ho snoh mtson 
I or persons as $hall then become seised ofhhe eiid 

■ 




real ae-. i freehold est nlo inaler any of the limita- 
tions ai<»resaid’‘ Hehl, that the chattels vested 
111 a Sun of A., who was tenant ia rail of the real 
al the deach or A., and did not vest in 
prior tenant in tail, who 
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<hed ai tne Iitetinic of A., or remain in con- 
tiu;jeucy until tlie <IeaTh of the last of the 
sucee>s]vo tenants foi- life. Pntts^ y. 

' ^ < ; 3 Jo, A Lat. 85B. Affirmed, 1 

ft. L. Cas. <171. 

A te^ratrix seised in fee of a messuage and 
mill, .subject to the life* estate of C., directed the 
same to be conveyed to tiie use of C. for life 
wifl) remainder to his first and other sons in 
tail, and direeted her trustees to stand possessed 
of 2 nno/. stock, upon trust to a]>j)ly the divi- 
dend" from time t(> rime iu the repairs of the 
messuage and mill at the request in writino- of 

ami after tlie deatii of c. upon the aiiplica- ' 
tioii or request in writing of the person or persons I 
entitled under the limitations thereinbefore ! 
directed, to the end and intent that the stock, i 
ami the interest and dividends theicof. mi<dit be ' 
and be continued a.s long as the rules of law ami 
equity would permit, as a furnl for keeping the 
messuage and mill at ail times in good and sub- 
stantial repair for the benefit rtf the person or 
persons wlio might from time to time be so in 
posse.ssion thereof or entitled thereto. The pro- 
perty was settled in accordance with the direc- 
tions of tlie will, and the first ton ant in tail died 
in the lifetime of C., without having barred the 
entail : Held, that the person who then came 
into possession as tenant in tail was entitled to 
the fund, and not the executors of the first 
Tenant in tail. Co.v v. SWiw, 25 L. J., Ch SJ5 • 

2 Jur. (x.s.) 733, ' ’ • » 

^ A iestatov possessed of leaseholds for lives, 
iiisuiod each of the live.'?. By his will he directed 
the insurances to be kept up, and gave his real ■ 
and personal estate for a tenant for life, with : 
remainder to her children successively in tail, j 
Ihe eldest child died an infant. Subsequently < 
one of the cestuis que vient died r—Held, that 1 
the policy moneys did not tielong to the legal i 
personal representative of the deceased tenant c 
in tail. Melle)' v. Stanley, 12 "W. K. 524. i 


[ fourth son and his issue male, in stricl settie- 
1 ment ; and he devised his frceiiold estates in 
1 Cardiganshire to hts fourth son am] his issiu^ 
1 male, with remainder to his fifth sou and his 
1 issue male, in strict settlement. Bv a shift ie'>- 
- clause it was provided that if his fourtli som or 
3 any issue male of his fourtii son, should }>ecomc 
, aetuallyentitled tothe possession of his\rureehter- 
. siiire estates, and if his fifth son or any of iii,^ 
is\sue_ male should be then living, the lirnftatiuu^ 

[ ot his Cardigansliire estates in favour of hi.s 
! rourtli son, or his issue male, siiould absoliitelv 
, cease. He bcqueathefl his leasehold estates iij 
Caidiganshire to trustees upon, such trusts as 
regard being had to the difference in the tenure' 
of tlie premises respectively, would, best or moM- 
nearly correspond with the uses declared of the 
Cardipnshire freeliolds. The third son ilied a 
I bachelor iu the lifetime of the fourth sou. who 
j thereupon entered into the possession of the 
I W orcestershire estates :~~Held, that the fifth sou 
j was entitled to tlie rents and profits of the 
Cardiganshire Icaseliolds, ]>ecause they were 
giveii upon an executory trust ; and, assuming 
a shitting clause, if applied verbatim to tiie 
leaseholds, to be bad for remoteness, it ouglit 
be so modified as to render it free"' from 
tliat objection. J/fJes Harford, 12 Ch D 
61)1. 

Hchl, also, that the shifting clause was 
divisible, and in the events which happened 
was not bad for remoteness. Ih, 


Son of Second Tenant for Life born before 
Son of First Tenant for Life. ]— Where a testa- 
tor devises a leasehold for years to one for life 
(mno .has no children), with remainder to his 
first and other sons in tail male ; remainder to 
another for life, and to his first and other sons in 
tail male, with several remainders over ; if the 
second tenant for life has a son born before the 
first tenani: for life has a son, the remainder in 
tail limited to that son will vest ; and ail the 
subsequent remainders which were good, as 
possilMIities, while the contingeucy of a nearer 
heir’s coming in esse were iii' suspense, are ipso 
facto from that moment tletermined ; and though ; 
such tenant in tail siiould die an infant the 
next day after his birth, yet the ownership of 
the term must vest, and his administrator must 
take it subject only to be defeated bv the birth 
of a son of the first tenant for life, which will 
still be prior to intestate infant in the order of 
limitation. Pellmm iLady) v. Gregonj, 3 Bro. 
P. C. 204. 

Freeholds under Shifting Clause — Trust of 
Leaseholds Executory .]— a testator devised his 
freehold estates in Worcestershire to liis third 
son and his issue male, with remainder to his 

' VOL. XII. 


0 Tenant in Tail attaining Twenty-one in Life- 
t time of Tenant for Life.]— A testator devised 
; and bequeathed real and personal estates on 

tiiist to invmst the rents and profits and annual 
!, proceeds while any person beneficially interested 

1 in the real and personal estate, bv vii’tue of the 
1 trusts afterwards declared, should be under 
1 twenty-one, for the purpose of accumulation ; 

- and subject thereto for the eldest son then livincr 
r of the testator’s daughter C. for life, remainder 
t to his first and othrn* sons in tail,’ with like 
I remainders to the other living sons of C., with 
:• divers remainders over, amf an ultimate re- 
mainder to the testator’s right heirs and next of 
km. The will then provided that such pei'son or 

* persons as should thereunder be entitled to an 

■ estate tail in possession in the real estate should 

■ not be absolutely entitled to the leasehold and 
personal estates until he, she, or they respectively 
should attain the age of twentv-one : and tliat 
the leasehold and personal estates should abso- 
lutely belong only to such person or persons as 
should first^ attain the age of twenty-one, and 
become entitled to an estate tail in jiossession in 
his real estate under the trusts therein aforesaid ; 
and in the meantime the same leasehold and 
personal estates should remain subject to the 
trusts thereinbefore declared Held, that the 
words “m possession ” in the proviso in the will 
did not mean the actual receipt of the rents and 
profits of the real estate ; and that the proviso 
included only tenants in tail, by purchase, and 
was valid, and that the tenant in* tail, entitled bv 
pui chase, who first attained the age of twentv- 

I one, although in the lifetime of the tenant for 
life, was absolutely entitled (subject to his 
father’s life interest) to the leasehold and personal 
estates. Hollotoay v. Wehher, 37 L. J., Oh 865 • 

L. E. 6 Eq. 523 ; 19 L. T. 514 ; 17 W. K, 94. 

Power to Sell and Invest in Eeal Estate.]— 
Leasehold estates bequeathed in trust to pay the 

30 
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persons, for the time meiit : lie nlso gave a. final hi ti'ust to keep the 
le limitations of real estate in re])ai)* for a tivm nf years, niiel to pay 
ttlemeiit, with power llie surplus to the jicrsou for the time being- 
e, with the consent of entitled to the lnn<L Tlie testator prohibited 
if minors at their own any trees from being cut during* the term, and 
esfc the produce in real deprived any })erson so doing fi'oin any benclit 
The leasehold estates of the fund.' At tlie end of the tei’in, the fund, 
.lant in tail upon his was to go to the person . in possession, of the 
old. Ware Y.l\ilhUly estate, if a descendant of either of his sons; 

S. V., S(mt]ia}n2}to7i otherwise to the descendants of his brothers an (.1, 
2 Bose, sisters Held, that by barring the entail the 

persons became immediately ciititlcti to tlie 
s revoked.! — Testator fund. Cols(ni\^ Trusty In re, Kay, K-58 : 2 E'p 
> liis brother and his R. 257 ; 23 L. 3., Oh. 155 ; 2 W. R. 111. 

'Sdy, at’/ fo "Sit Ige Interest only in Heirlooms,]-A father 

ivinniiAr rertviinder devised all his real estate, subject to certain 
utrte estate ;swa,s settlemeufe, to his ehtest son, wUo was also 

I his wife for so inanv legatee, in tail male, with rernaiuder.s 

or the survivor should beq neat lied plate, kc., “to go and 

er the 'decease of the as heirloonis, rogctlier with my cstntes" : 

II ises should from time — Held, that the son took only a life interest in 
eti and belong to the chattels be(|ueatlied as heirlooms. Iiehinsnn 
•n, who should for the Rof/bucni, .33 L. 1. 063. 

the freehold as far as Rui’niture.] — Furniture, ka., at H. bequeathed 

lit, and gave the same those wlio should enjoy the 

tiire or the mansion> eg^ateg to be taken care of and delivered by 
that he Imd devised executors, and to remain at H., as if in his own 
lure of issue ijiale or possession, vests in the first tenant for life. 
:c., he revoked those Blaeliman, 1 Ves. Sen. 11)7. 

•e or jssue male or A., Devise that the .household stuff at H, should 
)eated, the disposition i-ejo^in there for the use of those wdio enjoy the 
)ld ami iiuTiitiire. x\. estate by a settlement, to be taken care of and 
ily. Mordyce v. lord, delivered by executor, Ac. ; it goes to the repi'e- 
sentative of the first taker, who was tenant for 
• e. dfe, and is not to he sold as lieirlooms with the 
attains p^^ige, although no estate in tail vested. Id. 
ill Ins books, pictures, 202 
Lch male person when 

le, as should be then “ Actual Possession ” — Disruption of Limita- 
lossession of his real tions not foreseen hy Settlor.] — Chattels were be- 
till then he directed queathed, “ in the nature of an heirloom, to the per- 
and be used in the son who, for the time being, shall be in the actual 
)erson residing there, possession and enjoyment of my freehold estates, 
.ind desire that they under the limitations of this mjw^ulF' : — Held, that 
f heirlooms, with his they did not vest absolutely "in a tenant in tail 
th, as long as the law’’ whose estate was defeasible, and who never came 
•es, books, and house- j into possession. Held, also, that they did vest 
heirlooms as fiillj^ as absolutely in the person who, in the events which 
devise is a disposition happened, would have been tenant in tail in 
>erson, who is entitled possession, if his estate had not been defeated by 
come into possession the execution of a disentailing deed. To destroy 
Trafford v. Traffurd, the right of such person to the chattels, his 
exclusion from possession of the freeholds must 
arise from some act or disposition of the testator, 
dsentailing.] — S., by and not from any foreign circumstance beyond 
ddest son of his late the testator’s control. Ilogy y. Jones. 1 K. R. 
aainder upon trusts 222 : 32 Beav. 45 ; 32 L. 'j., Ch. 361 ; 6 Jin\ 
citations made by A. (:n.s.) 507 ; 8 L. T. 816. 

his issue, but subject If chattels are given to such person as shall be 
i over on the death in possession of settled esrate>s under the limita- 
issue then living, of tions of the settlor’s will, a disruption of the 
;aid limitations of the limitations before the time, by an act not con- 
in tail by purchase, tempiated by the settlor, and over which he bad 
settlement, but had no control, will not accelerate of affect the gift, 
law of Scotland two The chattels will still devolve upon the person 
bate/ of which he was who but for the disruption would- have been en- 


by attaining 
3 Atk. 347. 
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j lands to be settled to the same uses as those 
declared in the settlement ni 1.S04. 1’he hrst 
I tenant in tail in possession died iindei’ tx^enty- 
; one, within the period allowed by the law as to 
perpetuities : — Held, that the ^iift was not an 
execiitoiy bequest, and that the estate of the 
first tenant in tail xvas thereby teiiniiiated^ 
that there were no words which earned ov^n* th^^ 
chattels in that event to any other tenant for 
life or tenant in tail, and that the chattels tbere- 
fore |)iissed by the residnaiy danse in the will. 
iri/rrhiqto/f, v. Harrmftoii 

40 L. J.', Ch. 71f> ; L. R. 5 H. L. 87, And see 
S. d, 87 L. J., Ch. 593 ; L. R. 3 Ch. 564 ; 19 
L. T. 38 : 16 W. R. 742. 

Held, also, that the proviso that no tenant in. 
tail should take absolutely unless he attained 
twenty-one, was a coin lition inseparably annexed 
to the gift, so that any tenant in tail must take 
subject to it, and if the prox'iso xvas void the 
whole gift was void, Ih. 


e. Directions ag’ainst Vesting’ under 
Twenty-one. 

Hot extending to Tenants in Tail by Descent.] 
• — G. devised freeholds for tlie use of his nephew 
^OY life, xvitii j'eniainder to rlie use of his first 
and otiier sons in tail male, with successix^e 
reinaliidei’s over for life, and remainders to the 
livst ami other -- 
life in tail male 
•ajy personal estate upon 
thereby declared coiicerniii: 
hereditaments, “’or as near 
law and etptity would permit : 
t iieless, t hat such resi< hiary per 
.not vest absolutely in any tenant 
sueli jjerson should attain the 
years “ : — Held, that the })roviso merely narrowed 
the class who would Itave taken under the 
j'n’evious woi'ds of gift, and <: 

■<*lass to tenants in tail by < 
tore, the personalty vestal 
■fail by pitrehase, and the 
remoteness. Chrtstip, v. 

667 ; L. R. 1 H. L. 279 ; 

Held, also, that the wordt 
.rules of law and equity xvill permit, 


Covenant Executed by Decree of Court.] — 

Co venant in marriage settlement to settle lease- 
hold estates in trust for such pcrsoiis, and such 
or tlie like estates, ends, intents, aiid purposes, 
as far as the law would allow, as declared con- 
cerning real estates, limited to the first and 
other sons in tail male, with several remainders ; 
the court, in executing the covemant, declared 
that no person should be eutit]e<l to the aljsolutc 
property unless he should attain twenty-one ; 
or die under that age leaving is.sue "male. 

XL Lhirohi 3 Ves. 

387 ; -4 B. R. 3L But see the variations in this 
decree, Id. 398, n., and 12 \es. 2 IS, on appeal. 

Proviso not ludepeudent, but Qualifying pre- 
vious Limitations.]- 


id he bequeathed his residu- 
such trusts as were 
g the devised freehold 
thereto as the rules of 
provided, 3 le ver- 
onal estate should 
in tail, Tinless 
ge of txveuty-one 


lescent ; and, there- 
only in tenants in 
;ift was not void for 
(loslhig. 35 L. J., Ch. 
15 L. T.'40. 

as near as the 
would not 

by their own force have controlled the construc- 
tion. Ih, 


after , giving 

^ , trustees to invest 

dividends, and rents, and profits, and the annual 
proceeds of his real and personal estates, d 


I proceeds or ms real and personal estates, durin: 
i the time that any person beneficially inter 
in those estates should be under twenty- 
order to accumulate the personal estate, 
were then to hold his real and personal estate*! 
for bis first grandson, the eldest sou of hi: ' 
ter, then living, for his life, and after his death 
for the first and other sons of that grandson in 
tail, remainder over to the other sons of the 
daughter. After other remainders there was an 
ultimate trust for the testator’s riglit heirs and 
next of kin according to the nature and tenure 
of the trust estates respectively. Then folloxved 
this proviso : ‘‘ I declare it to be my will and 
meaning that such person as shall under this my 
will be entitled to an estate tail in possession in 
my I’eal estate shall not be absolutely entitled to 
my leasehold and personal estates until he shall 
attain the age of twenty-one, and that my lease- 


rested 
•one, in 
They 
' ss 
Ls daugh- 


With no Gift Over.] — By a settlement in 1804:, 
real estate was settled to the use of G., third 
Karl of Hari’ington, for life, with i’cmainder to 
his first son, Lord Petersham, for life, remainder 
to the first and other sons successively of Lord 
Petersham, in tail male, with similar remainders 
in succession to the eight other sons of the third 
-earl for life, and their respective first and other 
sons in tail male ; remainder to the third earl in 
fee. By his will, made in 1824, the third earl 
gave chattels upon trust "for the 


person or 

persons who for the time being should, under the 
limitations in the settlement, be in the actual 
possession of the estates, to the intent that the 
4ame chattels might be deemed heirlooms, to go 
along and for ever be enjoyed with the estates, 
so far as the rules of law and equity will permit, 
but so, nevertheless, as that the same chattels 
■should not, as to the effect or purpose of trans- 
mission, vest absolutely in any person who under 
the settlement should become seised of or en- 
titled to the estates for an estate of inheritance 
either in possession or reversion, or otherwise,, 
unless such person should attain the age of 
twenty-one, or dying under that age should leave 
issue inheritable under the limitations in the 
eettlerneut.” The testator gave his residuary 
personal estate upon trusts for investment in 


hold and personal estates shall absol utely belong 
only to such person as shall first attain the age 
of twenty-one, and become entitled to an estate 
tail ill possession in my real estate under the 
trusts aforesaid.’’ The eldest grandson was 
in possession of the life estate-^diis eldest son 
died under twenty-one without issue — but bis 


entitled to the personal estates. Ih, 
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f. Biglits of Other Persons. lii.s estates to ceitain ot 

that those limitation.'^ si 

Quasi Estate Tail — Absolute Interest.] — Per- ence to the limitations 
{-oual estate ineapabieof entail. Stafford {Earl') the persons entitled m 
T. BU'ChJej}, 2 Tes. sen. 171. codicil were entitled to 

Personal efteets not to be given in perpetuity tion respecting the cha 
to heirs of body : and remainders void. Id, 181. v. 17 Sim. 108 ; 

Limitation which would create an estate tail, 
as to freehold ].>ro})erty, would give an 
interest if applied to personal estate. 

Bx imvfp, <> "\'es. 150. 

It is the duty of the court to give eftcct to tlie 
intention of testators as far as the riile.s of la'w 
will permit ; but if a testator iise.s woj’ds Avhich, 
by their plain imiiort. give an absolute estate, 
the circumstance of his giving the same absolute 
estate to a succes.sion of legatees, in a 
incompatible and inconsistent with the 
enjoyment of the property plainly given to the 
first, will not authorise the court to alter the 
effect of the words by which that property' is 
given. The first legatee of a quasi 
in personalty tabes the absolute interest, not- 
withstanding a manifest and avo^s'cd intention 
to give a succession of limited interest! 
been established, that the word! 
be construed 
matter 


absolute Limitations, how far Good.] — Limitation of per- 
Sterue, | sonal chattels to go as heirlooms with real estate. 
Chattels shall follow that esta-te into a GOiitiiigeiit; 
remainder. Gower v, Groswno'i\ 5 Madd. ,‘187. 

Where testator himself refers to “ the rules of 
law,” the limitations ought to go asfar as those- 
rules will permit. Id. 34S. 

All limitations of personal estate may be good 
manner I until one vests, carrying the whole interest, 
free j Brown x. 4 Ves. 717 : 4 Pi. E. 32S. 

A bequest of lease.holds by reference to tlie- 
uses declared respecting freeholds, make the lease- 
holds subject to other limitations and restrictions 
estate tail | declared concerning the freeholds. Seaman v.. 
Pcarse^ 40 L, J,, Gli. 258 ; L. E. 11 Ecp 522. 
Courts of equity will carry the limitation of a 
s. It has personal chattel, or trust of it, no further tiiair 
of a will must the judges have done in the case of legal limita- 
witli reference to the subject- tion of terms for years. Beanvlerli v. SormeVy 
and that the same words even in the 2 Atk. 308. 
same sentence ma}’ have one effect in their 
application to real estate, and another under intimate Limitation to Testator’s Heir.] — 
other circumstances proper for the consideration If a testator directs his real estate to be settlo<l- 
of the court in construing their effect in their on his son, his heir apparent, for life, with 
application to })ersonal estate. Bunff v. StraG remainder to the first anti other sons of his son 
ford {Lord), o Beav. 558 ; 12 L. .T., Cli. IfhJ ; in tail, with remainder to A. for life, with ve- 
7 Jur. 98. Affirmed, sid) nom. Soare v. I mainder to his first and other sons in tail. wltlj.= 

10 Cl. k P. 508 ; 8 Jur. 5G3. remainders to other persons and their sons iu 

. _ , like manner, and. ultimately, on his 3‘ight heirs, 

Tenant for Life.] — One settles a house on his aiul his ])ei“sonal estate to be .settled on thc" 
daughter for life, with reniaiiK Icr over, and then same persons, in tire same order and succession, 
by will devises the goods and furniture of the and for the same estates and interests, so tar n.s^ 
house to such persons as were to have the house the nature of the propei'ty and the rules of law 
after his death. By the settlement, the goods nmi equity will admit of. the court, if .a suit is 
and furniture shall go according to the devise, instituted immediately after- the te.stator's dcatii 
and shall not he under the power of the for the purpose of having a settlement made, will' 
taker to dispose of, mrr sul^ect to her or her lius- order the ultimate limitation of the poi-sonal and 
band s debts. Offleif v. Offieif. rre. Ch. 2G. ^eal estate to be made to tlie ]'>erson who is the' 

Execution for Dehts.]-Chattc-is ^ovised | 

as heirlooms to a certain house are removed bv i .... -i i - 

the tenant for life of that house to another, and „ I copyhold estates 

are there taken in execution for a debt of the to ceitam poisons (whoni 

tenant for life. On a question whether these l*yyPo»'ted hi.s executors), m trust, out ot hi.s. 

chattels were liithle to hi so taken, it was held Sto?! 1 1 of his 
they were. But this was so held under the par- t«dioW wy oo .j-ho W raise money 

ticular words of testator’s will. 2«ci/ v. 

4 Bro. P. 0. 819; Romillv’s noteLf cases, 1 legacies and, out of ho rents .and interest of so. 

Q A " much ol his real aird personal estate as should 

not be sold or disposed of for those pimposes, to- 
Under Shifting Clause.]-— A testatrix gave the certain annuities ami such sums as his. 

H. estate to A. in fee, with a shifting claii.se to trustees should think sufficient for the mainten- 
I). in fee if A. should become possessed of the of his son John and his children (if he- 

K. estate ; and gave certain household goods as sliould have any), and to accumulate the residue 
heirlooms to A. and the persons possessed of the the rents and interests during the life of Jolim 
H. estate under the above limitations. After the John’s decease, to stand seised of his- 

death of 1).. A. became possessed of the K. estate : estates in trust for John’s first son, and the 

—Held, that the hei.rlooms belonged to the per- of such first son successively as 

sonal representative of H. Camphell v. Infilh/, should be in priority of birth, and for the- 
25, L. J., Oh. 761 ; 2 Jur. (N.S^) 410 556 ; 4 several and respective heirs of the body aiur 
W* E. 433, ' ’ bodies of every such son, and, for default of suclr 

. issue, for A. for life, with remainder to his sons- 

^ . i';,^Uiiaer substituted Limitations,] — Testator, by in tail, with leniainder to B. and, his sons, and. to- 

'-“his will, directed that certain chattelsJn his -man- C. and D. and their sons, in like manner, with' 
’house slionld be annexed "thereto, and he remainder to his own right heirs for ever ; and 
' t ■ •' 'Pi the /several persons he decla,red that Ms trustees and executors should’ 

//' ' Sunweb to 'hM'^M’ei'stat^ idider the stand possessed of his personal estate after John’s* 

ha trust for such person aaad personSj in 
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(lie same order ;in<l sneces^ioii. aiKl for such and 
Ihe same estates aiui interest, as were tliei*eby 
■Jeelared <‘oncernitea’ liis real c>tates. so far as the 
iiatiire of the tiropeiTy, the rules of law and 
oipdty. the <lenths of parties, and other con- 
rinyctieies would admit of. The testator died in 
1780: hi.s son John was his heir-at-law and 
•"ustomary lieir. John, and A.. B.. 0., D., died 
v.ithoiit issue : — Mel<i, that the trusts subsequent 
t’o the trust for tlie tirst son of Jctlin wore not 
void for remoteness, and that the ultimate trust 
■rj the }>ersonal estate, as well as of tlie freeltold 
a!i(leo])ylK)ldestates. ve,sied on the testator's death 
in his son John as his heir-at-law at Ids death. Jh. 

Trusts whether Executory — Ultimate Trust 
;for Hext-af-Kiu.] — A s(‘tt lenient, on marriao'e. of 
real estate, upon ti-u^t for tlie intern led wife for 
life, renudrnler t(j the hu:?bainl for life, and. after 
the death of the survivor, -‘in trust for and to 
1)0 released and conveyed unto ’’ tlie chiidren, as 
the parents or the survivor sltould ajipoint; in 
<lefault, 'mu trust for and to be released and 
conveyed unto’’ the cliildren. as tenants in 
'oommou in tail ; and in <iefau}t of issue, if the 
wife should survive tiie husband, “ in trust for 
:nnd to be released and conveyed unto” the 
wife, her lieirs and assigns for ever.” By the 
.same deed personal pi'operty was assigiieil to the 
■U’nstees iipim trust to pay tlie income and 
principal to such person and persons, for such 
uses, ends, intents, and pui-posos. and in such 
manner and form, and suliject to the same 
powers, provisoes, contingencies, <icclai'atioiis, 
.and agreements, as wore expressed concerning 
the payment by the trustees of the I’eiits and 
proiits of the real estate, and concerning tlieir 
I'oleasc arnl conveyance of the same, or as near 
thereto as circumstances and the nature of the 
•case would admit" : — Held, that this trust of 
the pej'sonalty was not I'eudered executory by 
1 ‘eference to the direction to release and convey 
tlie real estate, such direction being merely 
superadded to a distinct declaintiou of trust of 
such real estate. This (jon^truerion was not altered 
'by a jtrovisi > inimediately following the limitation 
■t>£ tlie personal estate, that the ultimate limita- 
tion in favour of the heirs of the wife should, 
with respect to the personal estate, be constrnerl 
to be for her next-of-kin : the meaning of such 
jirovi^o being only, that if, by tlie failure of the 
])receding’ limitations, the real estate should at 
any time become vested in ])ossession in the heirs 
■of the wife, the [lersonalty. which was settled 
upon coiTespondiug trusts, shouhl belong to her 
3iext-of-kin. Ih. 

There was only one child, of the marriage, 
who died an infant, in the lifetime of his father. 
On the death of the father : — Held, that such 
*child took an absolute interest in the personalty, 
rsubject to open and let in other children, if any. 
JJonc((drr V. Do/tr((.str)\ B K. A J. iiO ; 2 Jur. 
<N.S.) lOGd. 

Lien of Tenant for Life for Advances to 
’Trustees.]— A tenant for life under a settlement 
comprising shares has a lieu on the shares for 
repayment with interest of advances made at 
the request of the trustees for the purpose of 
paying calls on the shai’es, even though the 
trustees might, by exercising powers vested in 
them, have raised the necessary inonev otherwise. 
Todd V. Jloorhome, L. R. 19 Jhj. G9 :‘B2 L. T. S ; 

•2‘J W. R. IJo. 

Railway shares were settled on a married 


woman for life for Iicr sepamte use, with re- 
maindei's over. Calls were made, which rlie 
trustees had no means of paying, and at the 
request of the trustees, in order io prevent a 
sale or forfeiture of the shares, llie tenant for 
life advanced to the trustees out of her separates 
1 estate the sums requireil foi* payment of the 
i calls. The tenant fur life liavirtg died: — Held, 
that the sums so advanced by her were in the 
I nature of salvage moneys, and ought io be 
; repaid our of the shares with interest at four ])er 
I cent, from lier death. Io. 

; g*. Protection of and Security for Heirlooms. 

Practice.] — Practice as to tenant for life 
I giviny .>ecin‘itv for heirloom^', (\uuhiiit v. t'^oaitc^ 

' i OoH. C. 0. 28.> ; 1.B L. J., CIi. MPn. 

Custody in Interval.] — As to ihe custody of 
])late left as heirlooms, in the hirerval befoi’e 
anv person became entitled to the ]tossession. 

X. 12 Bear. 104. 

Inspection.] — Iiis[iection ordered on nnhion 
of an-ticies claimed by the [»lainriiis as heirlooms, 
in a che< at the bankers of the defendant, insist- 
ing by answer on a lien. J/ardciiJinld (^Earl) 

V. Fad', 3 V. A B. 10. 

li. Sale. 

Jurisdiction — Sale for Benefit of ail Parties. ] — 
The coni't has iio jurisdiction to order a sale of 
heirlooms which are settle<i in stiuet settlement, 
sirniilyon the ground that a >ale will be for the 
benefit of all]»arties interested. JI Kijtu-oiiri v. 
(h’rifooif, 4.5 Jj. .J., Ch. 741 ; 3 Oil. D. (>35 ; 
25 W. 11. 0. 

But where in an administration suit a strong 
case was made for the sale of heirlotims settled 
by the will, liberty was given to take proceedings 
for obtaining a private act, and to ap[)iy in the 
suit as to the costs ot such proceedings if they 
should prove unsuccessful, Ih. 

Por Paying off Mortgages,] — The coui't 

has jurisdiction to order a sale of iKUiiooms apart 
from the land to which they are attached for the 
purpose of paying off mortgages, and will do so 
at the instance of a tenant for life where satisfied 
that it will he for the bsuctit of tlie parties in- 
terested that they should be sold, even where 
there are infant tenants in tail in remainder. 
Fane v. Fone, 4G L. Ch. 1 74 ; 2 CU. D. 711. 

Unprofitable Leaseholds.] — Leaseholds, .s])ecifi- 
cally he<{iioathed to married worneii successively 
for life, for their separate use, with remainder to 
infants, proved damiiosa Inerei liras. The court 
decreed a sale uotwithstandingtlieexecutors had 
so far assented to the bequest as to put the first 
tenant for life into possession. Lotmhde {Fffrl') 
BevcMoldt (Conatps.^), 3 K. A J. 185; H Jur. 
(jf.s.) 328. 

And the second tenant for life, who had de- 
clined. the property in specie : — Held, neverthe- 
less, entitled to a life interest in the proceeds of 
the sale, and That without such life interest con- 
tributing to the charges on the estate which 
accrued since she became entitled in po.ssession. 
IF 

5, Fitbxituee axd Other Pkbsonalt5^ 

Settlement of Wife’s Property on herself to 
enable her to Trade.] — A, woman may, before 
marriage, with the consent of her intended has- 
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band, convey all Iier stockdii-tradeandfimiiture convcyinc’ the whuie of the goods 
to trustees, to enable her to carry on her bii.-^ines^ for the sole ami se[ »aratc use of h 
separately ; and if the Imsbaiid does not inter- the exchanging part of the goods, a 
meddle with them, and there is no fraud, such other parts, and buying frcvsh goo 
effects (though iiuctuatiiig) are not liable to his done by the Inisband, as the agent « 
debts; but whether the trade is carried on i and that therefore the substituted < 
solely by the wife, or jointly with the husband, is considered as belonging to the trur 
a question of fact for the jury ; and if they deter- ject to the trusts of the deed. Za a 
mine the latter, the stock-in-trade is liable to the L. T. 333. 

debts of the husband; but even in such a case : ^ _ 

the furnitm’c is not, though removed to the hiis- 1 h. lisSii EAKC’i:: 1 OLicii: 

band’s house. It_ is no objection to such a settle- 1 j General.-.Sfe ante, cc 

nient, that there is no inventory of the goods in- i 

temlcd to be t lius settled. Zunnan b. Duties and Liabilities of 
3 Term Eep. (MS ; 1 K. 11. 7S0. | Lien for Premiums Advanced. 1 

By a settlement before marriage. 32 cows, vino- a duty to keep up a policy, a 

and the increase and produce arising there- , proWing funds for that purpose 

from, the property of the woman, were assigned | acquire no lien on the policy for prt 
to trustees for her separate use, the husband i out of his own moneys, nor can he; 
covenanting to permit her to carry on the trade thereon to a third party who adv 
of a cow-keeper, to her own sole use. After the for that purpose, and which is so ap] 
marriage, the wife, with the profits of her trade, Holla nd^ \^ Beav. 262 ; 21 L. J, 
I'jurchased four more cows : — Held, tliat the i jur. 1007 : 2 W. K. 1:02. 
settlement was good against the creditors of the jf a tnktee has’ no funds proper 
husband, and that the cows purchased after tlie for keeping up a trust policv. lie ] 
marriage were also jirotectetl by it. Iladlntoii or borrow money to pay the premii 
V, (dH 3 Dougl. 415 ; 3 Terra Rep. 620. u. ; 1 amount will be a lien on the policie 
R. R. 783. , . .. A policy was held on trust ; the tni 

A feme sole who kept a horse and chaise to visit p iq A. B. to secure some premium 
her customers before marriage, by deed conveyed pepi that A. B., under the circumstn 
to trustees, all her household furniture, goods, on the policy, it was also held 
and chattels’’ (specified in a schedule in whicii obtained no iirioritv over the eesti 
the horse and chaise were not iiiclude< I), and all pv fivef- .nYiuc*’ notieo of tho fissom 
her stock-in-trade, materials, and other articles SsumnccToffi^ " 

belonging to her. in and about her business.” ‘ 'where it is t’he duty of a trustee 
After marriage, she used the horse and chaise as , fo obtain payment o*f a sum of e 
before; Held, that the hor^e and chaise passed j exonerated, and never required to 
to the trustees by the deed, and w'ere not liable i loss if ’ bo drmo -^11 ho oon 

to be taken in execution for the debts of her ! but his effoiUs havemmt pre 

husband. ^ ^ ^ ” | ful: nay, more, if he has taken no st 

i'>. & 0. 3ob ; 2 Car. ix 1. oL. i ohtnn> nnvment bn t it jn men is that if 
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7. Deficiexcy IX ^Settled Propeetx. 

la Distribative Share Settled.]— -By a 

iiiarrinye .sottlcment aft:er reciting that the settlor 
was ahsolutcly entitled tr> 7,000^., part of a dis- 
tributive share in an estate which was being 
administered In chancery, and an agreement that 
r)p0(»/., pai't of the 7^000/., should- be settled, it 
was witnessed that 5 , 000 ^. (part of the 7,0007. so 
belonging to the settlcn' as before mentioned) 
was settled upon certain trusts : — Held, that the 
])arties claiming under the settlement were not 
entitled, tlie distributive share failing to realise 
tile 5 , 000 /.. to Viave the difference macle up out of 
the general estate of tlie settlor. Emns v. Wyatt, 
;>1 Bear. 217; ,S Jiir. (x.s.) 409; 7 L. T.* 86 ; 
10 W. H. .si8. 

life Annuity — Arrears— Deficiency of Income 
— Charge on Corpus.] — By marriage settlement, 
<Iated the 29th Januaiy, 1821, two sums of 3,0007. 
and l.OOO/. (Irish ciu'rency), \verc vested in trus- 
tees in trust to pay tlie income to the husband 
for life, and, after his death, in case the wife siir- l 
vived to pay to her out of the income an annuity 
of 200/. (Irish currency) for her life; and after 
the death of the husband, subject to the said 
annuity, in trust for the issue of the marriage. 
At the <late of the settlement, the trust bonds 
w’ere represented by two bonds for 3,000/. and 
1,000/.. bearing interest at 6/. ^jer cent., given 
respectively by the husband and the wife's 
father. They w’-ere paid off shortly after the 
marriage, and the 4,00i)/. was invested in govern- 
ment stock, wdiich produced annually 112/. 13.s‘. 6^/. 
only. The husband died in 1871, and the wife 
died in 1883, leaving one daughter issue of the 
nuirriage : — Held, that the executor of the w^ife 
was entitled to be paid out of the corpus of the 
trust fund a sum of money amounting to the 
ilifference bet^veen 112/. 13.!,'.* 6/7. and 200/. (Irish 
currency) annually during tlie eleven and a-half 
years that the wife ,survi\*cd her husband. 
Pepper's Trust r, In re, 13 L. R. Ir. 108. 

Business on Trust for Successive Tenants for 
life — loss during First, Profit during Second, 
Tenancy for Life.] — In an action to execute the 
trusts of a settlement, by w'hich (inter alia) a 
business w’as assigned to trustees on trust for 
successive tenants for life and remaindermen, a 
receiver and manager w’as appointed to carry on 
tlie business. During the life of the first tenant for 
life the business w'as carried on by the receiver at 
a loss : during the life of the second tenant for life 
profits were earned : — Held, that the loss must be 
made good out of the subsequent profits, and not 
out of capital. T'pton v. Brown, 54 L. J., Ch, G14 ; 
2i> Oh. D. 588 ; 51 L. T. 591 ; 32 W. R. 679. 

Insufficient Mortgage Security — Compound 
Interest.] — Money which was settled by a testa- 
tors wall W’as invested by the trustees of the will 
on mortgage. The interest fell into arrear, and 
%vhen the mortgaged property w’as sold it realised 
a sum less than the principal of the mortgage 
money : — Held, that the sum realised by the sale 
must be apportioned betw’een the tenant for life 
of the settled money and the persons entitled to 
it in remainder, in the proportions which the 
principal of the mortgage money (wdiich belonged 
to the persons entitled in remainder) and the 
arrears of interest (wdiich belonged the tenant 
for life) bore to one another, without any com- 
putation of compound interest-. Moo re ^ 1% 
Moore Johnson, 54 L. J., CTi. 432 ; 52 L. T. 510. 


Fraudulent Appointment— Bestitutiou.] — A 
sum of stock was settled in 1834 upon trust 
keep up a policy of assurance on the life of D., and 
subject thereto upon trust for D. for life, and after 
his decease the fundand the moneys [)ayable under 
the policy wmre to be held in mist for his three 
children, or such one or more of them, and in 
such shares and proportions, as 1). siioukl by 
deed or will appoint. In 1840 and 1850, D. and 
I the three children released tlie trustees from the 
stock and from all liability to keep up the 
policy, D. entering into a covenant to keep it- 
up, and the stock w’as transferred by the trus- 
tees, In 1852, D, appointed the policy to B., 
one of his daughters, to her separate use, wdtli- 
out restraint on anticipation, upon a bargain 
W’ith her that she should surrender the policy 
and pay the money to him. He promised her to 
eifect and keep on foot a fresh policy, and to 
settle it upon the same trusts as the <:>ld one. 
The trustees, having no notice of the bargain, 
transferred the policy to B., wdio surrendered it 
to the office and paid the proceeds to .D. D. 
effected the new policy, but failed to devote it 
effectually to the trusts. The money received 
on the surrender of the policy was 897/., but the 
sum wdiich would have been payable under it if 
it had been kept on foot till I).‘s death wais more 
than 5000/. Held, by the court belowq that the 
appointment was invalid, and that D.'s estate 
after his death w^as liable not merely for the 
897/, wdiich he bad received, but for the sum 
which wmuld have been received under the 
policy if it had been kept on foot, for that D. 
had virtually received the policy ; and that the 
I 5000/. must be raised out of his estate and be 
i distributed as in default of appointment : — Held, 
on appeal, that (apart from the question of B.’s 
concurrence) this was the correct measure of 
liability, for that a person making a fraudulent 
appointment ought to be held liable to make 
good the wdiole loss occasioned by it to the trust 
estate, and that, moreovei', D. w’as liable under 
his covenant to make good all loss arising from 
his not having kept the policy on foot: but 
that B. having been an active party to the 
transaction could not complain of it, arul that 
the amount payable by D.’s estate must be 
diminished by the share which she, if not a 
party to the transaction, would have taken in 
default of appointment, am I that D.’s promise to 
settle a fresh policy, wdiich promise he failed to 
keep, was not a misrepresentation entitling her 
to say that she had been deceived into con- 
curring in the transaction and wms to be treated 
as if she had not concurred. Beaur, In re, 
Brldyer v. Deane, 42 Ch. D. 9 ; 61 L. T, 492 ; 
37 W. R. 786— C. A. Ami see Puije v. Leaphiy- 
well, 18 Ves. 463. See also eases, ante, col. 837. 

8. Augmentation of Settled Bkoperty. 


a. In Greneral. 

Husband not Purchaser of Accessions to 
Wife’s Portion.] — Bettlement by husband in 
consideration of portion of fortune which he 
would have, or receive on his marriage, limited to 
the portion received upon the marriage, not ex- 
tending to make him a purchaser of future 
accessions, unless clearly the intention. Carr v. 
Taylor, 10 Yes. 574 ; 8 E. R. 40. 

Additions to Settled Fund under Proviso.]— 
By a post-nuptial settlement, a wife settled sav- 











.isciLjwirn a (lecJaratioa, ihat the provisions 
li re- I cable to the oiM\L>'inai shares should 
.at in I to such surviving’ or accrued shares: 
nity- j was provided, that if either of the 
) the I daughters should die without having or 
hus- ! any child who sliouid attain a 
aipy I she might dispose of any part of 
and exceeding one-tliii’d. by deed or will, 
it to death of one of the three daughters, 1 
^yrt;e accrued among tlie survivors. "One of 
■ith- vivors tlion died without a child, anc 
ions ; by will/' one-tliird of her share or sharet 
the , accrued as original, in the said 
rom The trustees |:)aid so 
and testatrix as had acei 
the I Trustee Belief Act 
j provisions of the se 
j aocrucd with the oi’igiiial shares, a... 
j power to appoint overrode the whole 
i consolidated. ILitrirutsims^ Settlement, In 
De G. Sm. 081 ; 17 Jar. r>9. ' ' ' 

Appreciation of Securities- Specific Fnnd- 
Aliquot Parts—Apportionment.]— The doctrine 

ot I uf/e V. LeapintjicelJ (18 Ves. 463) that, where 
various pnids of a specific fund are disposed of iii 
such a way as to exhaust tlie fund, they are' to 
as aliquot parts of the fund, a‘nd must 
- -- ■^^‘^cieiicy, applies also to 

cases where tne securities on which the fluid is 
..ive increased in value, and t.Iiere I'S' a 

A settlement ' “ * 

estate, and “>,000/. is given to A. and the 
-Held, that it Held, on the true construction of the 
ivtics entitled to be a division of the fund intc 
dn^ruthee, 10 the surplus funds arising 
i value of inve.stmeuts nr 
between A. and B.- Phn 
Phillips, 6 () L. J., Oh. ri-lr-TC.' A. 

Windfalls— -Capital or Income. 

,of the income of a settled esta 
kersvJio | from the thinnings and cuttings < 

‘-*a j tions, and, during a tenancy for i 
iiroportio 

, the a.nd it becj 

they might j of the esti 
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: “ her share,'’ not 
On,, .the 
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'he ;sur-; 
appointed, 
as well 
of 5,280/.”' 
tare (.A the 
, under tlie 
-Held, that the previous 
tlcnient consolidated the 
and that the 
...e share thus 


licio,. also, Tnat aJi the additions were subiect 
trusts ot it, and tliere not appearing 
sufficient iirobability of establishing in a cross: , 
suit a case of mistake, the court refused to treated 

give an. opportunity to institute such a suit. Ih. abate if tliere i; 

A. B. invested hlvStarim 

some ot the tnnds, subject to the trusts of his smpliu 

btttlemeut, in the purchase of real ' ' ' 

added some money of his own 
was an advancement to the 
1.1 nd er the settlement. Onsoleu i 
Beav.461. ■ J 

~ Appointment of Original Fund Only 1— 

Consols were vested in the trustees of a marriaco 
scttlenmnt for the husband ami wife successively 
lo, hte, with remainder for the benefit of the 

cliildreii. The husband directed the bank 

reemved tlie dividends and paid them to him 
umler a power of attorney from the trustee? 

of 2 ,U 00 /. consols in 
name.s ot the same trustees, so ‘ 
receive the <livi< lends as before 
vested 1 he sum as directed, .mul pai,! the dividends 

hfi husband duriiiff JiL 

Me ^0 notice wa.s given to the trustees of the 
fre.sh investment :-Held, that there w.a.s no re- 

hnsbaml. bnt 

cifH, subject to tlie tmsts of the 

stttltmeut.as au augmentation of the tmst fund 
f p rt- L. II. M Eq. 217 ; 26 L. T. 863 ! 

q,, Tested in trustees on the usual" 

tiustsof a marriage settlement. The husband ' 

w^i I 1 i afterwards the 

hnsliand and wife, nmlcr a power in the settle- 
ment, appointed the original fund “"or "the i 
n Porty representing 'the same ” I 
totwooftheirehiklren:— Held that the 
nient passed only the origilSffi ami 

angmentatiom Id, - ’ ^ ! 


■>f 10 , 000 /. by which 
residue to B. : — ^ 
'ttiement, 
moiorics. so that 
from an increase in the 
list be shared, equally 
tlijm. In re, Ilhloiren v. 


nove almost the wliolo of 
It was estimated tliat .it i 


b. Bonuses on Insurance Policies. 
Bound by Settlement.]— Boiuiwes on, a. |»o; 
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n* I joining mines, win > lintl trcs|msse<l iiinoceiitly i raised or secured upon certain trusts, after tlic 
-am? paid coinpeiwitioi) moneys for so doing:— decease of W., for the wife and the chihiivn of 
Hc'kl, tliat the moneys paid in respect of the , the marriage. W. covenanted to execute a 
minei-als so won din'ing the re>pectivc lives of B. j regular assignment of the policy, togctlier with 
.and the defendant, belongs i to the estate of B. | the said sum of 4 , 000 /. sterling, to "be in.'.ured 
,and. to thu defendant rejisectively. Jiarrhufttm, | upon tlie trusts and for the pniposcs :dV.re-aid.'’ 
In }'i\ {^amlrn y. Lyon, 7A} L. J., Ch. 175; j W. did actually assign to the trustees an Irish 

i'h. 1>. 523 ; 55 L. T, 87 ; 35 W. it. 104. .policy for ’" 4 , 000 /., Irish curreney. wliich In? had 

« , . j ^ ^ -r,. ehectecl before the elate of the settlenienr, Sunie 

Coals squired for Supp Bailway- j time after, the trustees allowed the policy so 

tCoiupnsatiouMoneys.]— Ihemineialswerek^^ 'assigned to drop, and effected an Endilh iHfficv 
oy the tesrato]' A raihjuiy passed over a portion on the life of W., but in their own^naincs. ibV 
(j tlie laiids iinder V Incli they lay, and after the 3,0667. 13,%'. 4//., which sum of English cuncuev 
■death ot L the lessee gave the railway company they were advised was equivalent to hOoO/. fri.sji 
notice oi: Ins desire to woih the minerals lying currency. This policy thev purported tu hold 
under and adjoining a i.ortion ot the railway, on the trusts of the settlement in sul.^titu- 
Ihe company gave a counter-notice that these tion for the Irish policy of 4,000/., and they ]>aid 
minerals were leviuired tor the support of the the premiums out of W.'s life income, as diVeeieri 
.>‘ailway, and ultimately jiaid compensation by the settlement. He afterwards died, having 
money, iiait of which was apportioned as the boniise.s, which, with the 

ni respect ot tlie Je.'rsm- s interest : Held, that as 3 , 000 /. 13,$ 4t/., amounted to neaidy 5,ooo/., on 
tlie mmerals 111 respect or winch the compensa- certain trusts : — Held, that the boniise'^ lielonged 
lion money had been paid were not of such ex- to the trustees of the settlement, and did not, 
lent that they couhl not possibly have been got pass bv the will of W. Wnnrn v. 12 

diinng the life of the existing tenant tor life, the jm*. (xs.) 631> • 15 L. T. 155. 
defendant, as such tenant for life, was entitled | * ^ ’ ’ ’ 

to such appoi'tioned part of the compensation j Passing under Power to Bequeath,] — A policy 
iiKmey under s. 74 of tlie Lands Clauses Con- of insurance for 3, OUU/. on A. \s life was assigned 

.solidation Act, 1845. Ib. to trirstees, and by a deed of even date trusts 

were declared of it by the <lescription of ‘*rlie 
b. Bonuses on Insurance Policies. sum of 3,h()0/. for which A.'s life was insured."’ 

-1 T power was given to B. to disi) 0 ,se of it bv 

Bound hy Settlemeat J-Boru,«es on a ,,oI^ ''-iU. nfter redtin- the settkmeur. bJ- 

kfiL t f qne.'itl,e,11.0,M,Z.,partof thes«ra,,f H,ooy7.,toA., 

’ - aui! tlie i-cmiiiniiig sum of 2.uiii«. toO. At A.'s 

bpo. the construction of u sottlemei.t Hekl, that the whole fruits of the ,10 icy Were 
l!f t ’ ■! i>f«y f ectod 111 the mwies of sub, iectt.i the trusts of the setMoinont aiul'iiassed 
! t , t ft i "f ’ "’“Ig ip by the beiiiiests to A. and 0. in pi'oport on to 

P .O f n v’ f’ 1 r " 1 ' tbeil- lofdcies. CanHunj v. i-h/vA, I Sira, liir; 

company, the husband was entitled to an option j >os 5 Ch 107 

to have any bonus a])plied in reduction of the ’ • ' • ^ • 

premiums. Id. Express Trust for Settlor.]— A policy of as- 

Boiiiises having been declared, the husband surance on the life of H. w-as taken in the names 
■continued to pay the full premiums: — Held, on of trnstee.s, and a settlement was executed by 
.his death, that the bonuses were accretions to virtue of which the bonuse.s payable <111 T.]ie 
the t.rust, and did not belong to his executors, Jh. policy w- ere to be beld upon trust for H., and 
By a marriage settlement the husband cove- the money as.surcd, on the trusts of the settie- 
■nanted to effect a ]ioliey of insurance on liis life, ment. H. obtained }.) 0 .sse,ssion of and iniisaifpro- 
in the names of trustees, for the sum of 2,500/., priated a portion of the trust funds : — Held." that 
and to settle ‘‘ the saul sum of 2.50U/.’’ upon the trustees were not entitled as against H.’s 
certain trusts: — Hehl, that the trustees w'ere executrix to inqjoiind or retain the "bonuses to 
■entitled to the bonuses w.luch accrued upon the make good the trust fumls misappropriated by 
policy. Ih. H-, not as being settled property, because there 

. . X « • . ^ I’G-'^^dting trust of tliem for H., .not 

As against Assignees in Bankruptcy.]- ^vnv of set-off, because they wore not payable 

AVlicro by his maiTiagc settlement the husband till after H.’s death. Jlaneit'v./Ianetf. ivh. -i , 
■covenanted to insure his life for 3,000/., and Ch. 01: 13 Oh. J). 232; 41 L. T. 723: 28 

“ that the said 3,000/. under the policy should be W. K. 321. - * * ’ * * - ? 

■settled, <kc., and that the trustees should stand 

possessed of the jioiicy and of the said sum of . Bonus applied for Child’s Maintenance.] — A 
3 , 00 (j/. upon certain trusts for the beneiit of the polic}’ of assurance wms settled on the iuai‘- 

wife and children of the marriage ; — Held, after of A. and B. on Ik, the wife, for life, v’ith 

the bankruptcy and death of the husband, that remainder to A., the husband, for life, with 
the bonuses payable on the policy belonged to I'emainder to the children of the marriage at 
the trustees and not to the assignees. Parlies v. twenty-one, W’itli remainder, in default of chil- 
Poft, y 81111 . 388 : 8 L. J., Oh. .14. as B. should , appoint. B. appointed her 

interest to iV., and died, leaving one child. After 

As against Legatees.] — The trustees of a B.’s death a bonus became payable on the policy. 

marriage settlement wun-e directed to keep up A petition was pre.sented by the trustees and A., 
.tlie premiums of a policy “ to be taken, out from stating that A. was unable' to support his child, 
some office in England or Ireland ” on the life and was gning to emigrate, and praying that the 
.and in the name of W., the iiusbaiid, out of the sum receivable in respect of the bonus’ might ]je 
-annual income of the property in the settlement, paid to; the trustee, and a.})plied for tlie niaintc- 
Tliej were then directed to stand possessed of nance of the chihl. The jirayer of the jietitioii 
the policy, and a sum of 4,000/. thereby to be ^vas granted, on condition that A. gave' up bis 
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life interest under tlic settlement. IlatjK, E,r 
])arte, IS L. J., Ch. 441 ; U Jur. 7d2. 

Settlement of Policy already effected— Becital 
■of Amount.] — A marriage settlement recited that 
the settlor, the husband, had in pursuance of 
agreement effected insurances on his life foi’ the 
sums of 2.000Z. and 5.000/., and had given a 
bonus to secure the sum of 7,0007., and provided 
that the trustees .should .stand possessed of the 
said sums of 2,0007. and 5,0007.. so assured on 
the trust.s of the settlement : — Held, that the 
})onuses did not pass. JJonvviUe v, Lamh., 9 Hare 
(x\pp.) xxxii. : 1 \V. E. 240. 

c. Bonuses on Stock and Shares. 

37ew Shares created out of Profits.] — Five 
shai-es in a company were settled upon trust for 
J. for life, with , remainder to her children. 
During the life of J.. in pursuance of j-esolutious 
passed" by general meetings of the company, the 
capital of the compan,y was on several occasions 
increased by converting into shares a portion of 
the half-yearlv profits of the company, and .dis- 
tributing such shares among the shareholders 
ratably according to the number of their sliares. 
In this manner several new shares were allotted 
to the trustees of the settlement, xifter J.'s 
death, these new shares were claimed by her 
pe7\sonai representative : — Held, that the new 
shares formed parr of rlie capital of the settle- 
ment fund, Barton, In re., 87 L. J., Cb. 194: 
L. 11.5 Eep 288 ; 17 L.' T, 594 ; H> W. R.'892. S. P., 
E.r jjarte, and In re, Ir. E. 11 Ecp 09, 

Profits divided among Proprietors.] — By a 

marriage settlement, some shares in the London 
Assurance Company were settled on the husband 
and wife for their lives, and after their deaths 
on tliei]' children, and it was provided that, if 
any bonus .should be given by way of increase 
of tlio capital of the trust funds, it should be 
added to the capital, but if it should be given 
by way of interest or dividend it should be paid 
to the person entitled to receive the dividends 
of the trust funds for the time being. At a 
meeting of the company the usual dividend of 
1/.. per share was voted, and it wns resolved that 
a certain sum should bo taken out of the profits 
of the company, and divided amongst the pro- 
prietors in proportion to their shares : — Held, 
that t.he addition made in pursuance of the 
resolution, was to be considered as part of the 
capital of the trust fund. T) 'ard v. Combe, 7 Sim. 684. 

Annuity— Surplus Bividends and Bonuses.]— 
A .sum of 7,5007. bank .stock was vested in trus- 
tees upon tnist out of the proceeds thereof to 
pay an annuity of 5617. to I., for life, and invest 
the residue in bank stock or government secu- 
rity ; and upon trust that after the decease of 
I. the 7.5007. bank stock, and the savings of the 
dividend.s or proceeds thereof, be divided into 
five equal shares, a share to be transferred to 
each of five persons therein named. One-fifth of 
the 7,5007. bank stock was, upon the marriage 
of one of the jiersons entitled to the corpus of 
the trust fund in the lifetime of the annuitant, 
made the subject of settlement: — Held, upon 
the intention of the parties, to be gathered from 
the nature of the instrument and upon its con- 
struction, that one-fifth of aocretions, by way of 

^nbBeqnently added the original capital 

to thA settlement! 


Tenant for Life : entitled hut not claiming- 
Bonus.] — Btock .stood in the names of trustees, 
upon trust, under a marriage settlement, to ])ay 
the dividends “ of the stock, together with sueli. 
j bonuses as should from time to time be al]o\s'ed 
i thereon, when and as the same should Ijecome- 
jiayable,’" to A. and his wife, and the survivor., 
for life : — Held, that A. was absolutely entitled 
to a bonus declared peiidiiig his life estate. J/77- 
tarn's Settlement, In re, 4 Jur. (N.S.) 1077, 

A. did not posses.s himself of rlie bo'mis, but- 
allowed the same to be added to the capiraL. 
and received the dividends on the whc>le. Oti 
Ills death : — Held, that the wife, as survivor, wa,s 
entitled to receive the boniis. Ih. 

To whole Bonus.] — ^Vliere a, party uus 

entitled, as tenant for life, to the dividend.s of 
stock of the Koyal Exchange Cf)mpniiy, which 
had for many years previously declared half- 
yearly dividends on the stock, but in 1840 de- 
clared, in addition to the ordinary dividend, 
that a distribution of 5 per cent, out of the 
accumulated i)roperty should be paid : — Hekl, 
that the tenant for life was entitled to tlie 
whole, and not merely to the interest on the bonus 
when invested. Price v. Ander,mn. 15 Biin. 478. 
S, P., PrcAon V. Mel r III e, 16 Sim. 168, 

Passing to Assignee during Life of Tenant 
for Life.] — A. being entitled to a reversionary 
beneficial intere.st in 12,ouo/. bank stock, standing 
in the names of trustees, assigned, during the 
life of the tenant for life, by the description, 
3.0OO7. part of tlie 12 . 000 /. bank stock, subject 
to the life Interest of Mrs. IS. therein.” for a 
money considerarioii. iS'otiee was given to the 
trustees : — Held, that this carried to the a.ssignee- 
all the bonuse.s declared sidwequently to the 
assignment, anrl dui'ing rlie life of the tenant 
for life. Armstrong. In re. 8 K. J. 486 : 
26 L. J.. Ch. 058 ; 8 Jiir. (x.S.) 612 ; oW. E. 699. 

Dividend from Surplus of Insurance Pund. 
not Bonus.] — On the marriage of H. and Jb 
sixteen shares in a com[)any were vested i??. 
trustees to pay the mtere^t, dividends, and 
yearly proceeds to D., the wife, for her life, or 
such persons as she should appoint, for hei 
separate use, and there was a proviso, that if 
any bonus shonkl be declared iu respect of the 
shares, they should be invested in augmentation 
of tlie settlement. The company, being their 
own insurers, carried over 57. per cent, on their 
floating stock to the insurance fund, and declared 
a dividend out of the surplus, if any. year by 
year among the sharehoidei's. andearrietl forwart! 
small .sums left out of such surplus to the follow- 
ing year, and so on de anno in annum Held, 
that these additional payments were not bonuses, 
and that the wife was entitled to them for her life. 
IloUh V. Allan, 12 Jur. (x.B.) 688 : 14 4V. E. 98o. 

Income during Interval Undisposed of by 
Settlement,] — A., on her marriage, a.'^.signed 
1,0097. iu trust to pay all iiLtei’e.>t, dividends,, 
and other profits to M., her inteudi^ husband,, 
for life or until bankruptcy, and. after his death 
or bankruptcy, to permit A. to receive them ; 
and, after the death of A. and M., principal and 
all interest to go amongst the children of tiie 
marriage ; but in case there should be no chiki- 
reii living at A.’s death, then as she should 
appoint, and, in default of appointment, for the 
persons entitled as her next of kin, as if .she had 
died intestate and unmarried. M. Ijccanic 
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I (xeneral Refereace— Time wkea Gift to take' 
Effect.] — A general reference in a gift to the 
terms of a former disposit ion does not determine 
the time when the gift is to take effect. Br 
a marriage settlement a fnnd was settled hr 
the husband in favour of the husband and wife 
; during their respective lives, anti after the 
decease of the survivor for the children. An- 
other fund was settled by tiie husband's mother 
for herself for life, and after her decease upon 
such of the trusts thereinbefore declared eon- 
ceniirig the first fund in favour of the children 
as should be then subsisting or capable of taking 
effect Held, that the trust of the second fund 
in favour of the children arose at once u])on the 
death of the tenant for life in the lifetime of 
the husband and wife. Hare v. Hare, 24 'W. lb 
575. ■ ■ 

Joint Tenancy.] — Settlement to permit all 
and every the children to take rents, &e., to 
them and their heirs for ever.” Tlmy are joint 
tenants, not tenants in commoji. Stratton v, 
2 Bro. C. a 

Lands are settled to the use of the husband 
and wife fur their lives, remainder to the heirs 
of both their bodies. The children of this mar- 
riage are joint tenants, and if any one dies 
before severance, his share shall survive to tlie 
others. There is nothing hard, severe, or im- 
reasonable in the law of joint tenancy, there 
being always an equal chance of survivorship in 
all the joint tenants. If any of them have a 


Quhtchantj Ainbi. 147. 

The court will, from the general frame of a 
settlcuiient, collect the intent, contra ry to the 
express words of a particular clause. Xorth- 
vmherland (^Earl') v. Ef/remont (^Earl), 1 Kden, 
43 »). 

Where parties to a deed of settlement con- 
template several states of crrciimsta rices, and 
tber-e is found on the face of the instrument a 
clear and distinct exp)ression of intention to pro- 
vide for one event whicli has precisely hapjreiied, 
the terms of gift so expressed are not to be 
superseded, nor their effect destroyed, by any 
ambiguity of terms used solely in "reference to 
other events or states of circumstances wdiicli 
have nor happened. DILI \\ Haddhnqton QEarl), 
y Cl. .xF, 158. 

Of the intention which is necessary for the 
efficacy of a deed. Ihujlw^ v. Welh, 15 Jar. 927. 

Expediency.] — In the construction of marriage 
settlements, courts of equity will not act upon 
lui}' views of expediency or inexpediency of their 
provisions. Smyth v. '^Foleq, 3 Y. C, 142 ; 7 
L. J., Ex. Eq. 54. 

Character of Instniment— Result.] — Though 
there may not be any different rule of construc- 
tion applicable to wills and settlements, yet the 
liifferent character of the instrument is" a cir- 
cumstance to be weighed in determining the 
effect of the disposition it contains : shares , 
under a settlement being Iield not to be vested, 
might create a resulting trust for the settlor, 
whilst in a will the residuary legatee might take. 
Mirror v. Earhrr, S) Hare. 744. 

Inconsistent Clauses.] — Principles on which 
the court proceeds in putting a construction 
upon inconsistent clauses in a • settlement, 
Sms'k V, Watkins, 14 Beav. 425. 

Tower Reserved to Settlor.]— -Where owner of 
estate in voluntary deed reserves power to him- 
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HeW, rilso, that the plaintiff was not entitled, 
as against tjie assignees in bankruptcy of her 
husband, to have his future income under the 
settlement impounded to make good her con- 
tingent annuity thereunder. Ih, 

One of the instalments was paid partly in cash 
and |)artly by setting off a debt acknowledged 
by A. to be owing by him to the testators 
estate : — Held, that the reeeipt, which was for 
the cash only under the description of “ balance 
due to wife,” was, valid for the. whole amount. 


joint power was not exercisc‘d ; but after tlie 
death of Thomas, *Sir 'J’. Wh by will a[>poinred 
the estates to .Sir F. W. for life, with louiaindcr 
to his sons in tail male. Upon Lady W.'s death, 
Sir F. W. claimed half the fund,* and Ideiena 
the whole of it : — Held, tlmt, if the expression 
‘‘ eldest or only son ” was to be road as referring 
to a son entitled under a settlement to sertle<l 
estates, the time for ascen’taining the excluded 
son would be the time for <iistributing the 
younger children's portions ; but that if that 
expression was to be read according to its natural 
meaning, the time of vesting would l)e the rime 
for exclusion. iJcnmule v. 5;^ L. J 

Oh. 7^2; 26 Ch. D. 3S2; 50 L. T. 519; 32 W.B. 609. 

Held, also, that the wonls an ‘"eldest or only 
son ” prima facie mean an individual, ami that 
as there was an eldest son in existence when the 
provision vested in Helena, the clause of exelnsioii 
applied to him, and its operation wms exhausted, 
so that any other son who attained nventy-one 
was entitled to take Held', therefore, that Sir 


2, PAHTICnLAE WOllBS. 

— ^Whether the mstrmnent in 
which the words occur is a will or a deed, "‘or” 
may be construed to, mean “and,” and “and” 
may be construed to- mean- or,” if sucl|. a con- 
'.struction^ ia necesssi^' to. .give effect to the Intea- 
whom word is used. 
k War. 471 j 1 Oon, & L. 
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SETTLEMENT— cduI Intcj^ests Created^ 


A })ower of sale and (»£ exchange was ,gir(*n to 
trustees of a settlement, at the reques^ <.tf the 
person for the time being - seised of the freeliold 
and inheritance of tlie manors”: — Hekl, t-iiat,. 
reading the word "" and ” conjunctiwdy, the 
power could not be exta’cised at the recpiest 
of a tenant for life wlio (snloject to inter vejiirig 
limitations) had the ultiniate remainder in fee. 
3Ialnie>^hirt/ (Ah?'0 v. .Malii(e,'^hNry (^Coini^e.'^a), 
Pltlllipsim V. Tfirner^ 81 lieav. -{07. 

Held, also, that the word “and” C(.>nld nor Ije 


be in full satisfaction from A. of all claim com- 
petent to them ti])on his decease. Upon the 
death, in 1886, of her father, a domiciled 
Englislmian, the plaintiff became entitled, under 
iiis will, to a reversionaiy interest, expectant on 
the death of her mother, in one-fourth part of 
his personal estate. In 1841, A. and the plaintiff 
■ changed their domicil, which had contiimed 
Scotch since tlie mai'riage, to England. In 1842 


Cliange of Bomicil — Lex loci Contractus. ]— 

On the 2nd August, 1826, A., a domiciled Scotch- 
man, married the plaintiff (then H. G-. I., a 
domiciled Englishwoman), they having two days 
previously both executed a settlement in writing 
in the Scotch form, wliereby A, bound himself, 
his heirs, executors, and successors, to pay, after 
!n\ decease, an annuity to H. (A, I., his promised 
s]ionse, for her life, and certain portions for the 
■cliildrcn «ff the marriage, to be divisible amongst 
them in manner therein mentioned. The settle- 1 

ment then provided as follows: — “For which | read disjunctively as “ or.” Ih. 

•muses, and on the other part, H. G. I. assigns | By a settlement trustees were to raise 2.tMHjk 
-.-»ver to and in favour of herself and A., her pro- 1 for A. for life, witli remainder to her children, 
jiiised spouse, iu conjoint fee and. life rent,* and i with powers for maintouaiice. advancement, ‘‘or 
lljo child or children that shall be procreated of | otherwise,” and in default of chiklreis the fund 
the intended marriage, divisible as aforesaid, 1 was given to U. A like sum Avas give.n to V>. for 
whom failing, H. G-. I., hoi’ heirs and assigns I life, with remainder to her children, witl;: tlie 
whomsoever, in fee. all estate, funds, and effects, | like provision for their maintenance “and other- 
: seri table and movable, real and iiersonal, belong- I wise.'’ as before f'Xpressetl, in respect to the 
ing or due to her, or that may be acquired by her i 2.000/. given to A. am,! her eliildrcn, “ and otlier- 
during the subsistence of tlie intended marriage." ' wise in like manner,” to ail intents and purpt‘)ses, 
It AA’as provided that the provisions in faAmur of ; as if such trusts and provisions were there fully 
H. G. J. and the children of the marriag (3 should ! repeated : — Held, that tin's included the gift 

over to 0., and that on tlie death of B. witliout 
children, C. Avas entitled to the second 2,()00/. 
Shirley, hi re, 32 BeaAX 394. 


“Eldest or only Son.”]— Sir C. I). (AAdio.died'; 
in 1857), by deed in 18.52, appointed a fund to 
trustees in trust for his ckughteiv Lady AU., for 
life, and after her death in trust for the child or 
all tlie children, ’’except an eldest or only s(m,” 
the plaintiff's mother died, and in the interval | if more than one, of Lady W.. AAdio should attain 
hetAA’cen that event and the bankruptcy of A. i twenty-one or mai'ry, am,l failing such trusts 
1848, S., the executor and trustee, of the | then OA'er. Lady W. <lied in 1883, having had 
testator's will, jiaid, iu various instalments, j four children only, viz.. Thomas, her eldest lioru 
nearly the avIioIo of the funds bequeathed by ! son. avIio attained tAventy-one in January, 1869, 
the Avill to the plaintiff to A., upon the joint | and died in April folloAviiig ; Sii’ F. W.. avIio 
reeeipt of himself and the plaintiff -Held, that j attained twenty-one in 188U : Helena, avIio at- 
tlie marriage contract aa^us to be construed by i tained twenty-one in 1865 ; and ICdith, whct died 
the Law of Scotland, or Avith reference to that | in infancy, in 1864 : so that the fuml vested in 
law. and that, when so construetl, its effect Avas | .Flelena (subject to let in other children) in the 
do giA'e a life interest to A. in the property com- ! lifetime of the eldest bowi son, and before he 
lug to the plaintiff under her father's AA'ill, | attained tAventy-unc. At the date of the deed 
remainder to her absolutely, expectant upon A.’s j certain estates stood limited under a vsettiemeut, 
leeeasc. with a spes successionis only to the j to which Sir C. I). Ava< a ].)ai'ty, to the use of 


children of the marriage ; and that, during the 
jrant lives of the husband and Avife, the corpus 
i>f the property aa^us payable to the husband on 
their joint receipt. Duncan v. Cmuian,, 7 De G-. 
M. & G. 78 ; 24 L. L. Ch. 460 ; 1 Jur. (N.S.) 291 ; 
,3 Eq. R. 403 ; 3 W. R. 318. 


8ir T. W. (the husband of Lfuly 5V.) for life, 
AAurh ]‘emaindei’ to the use of the first and other 
sons of Sir T. and .E^ady in tail tnale. In 
March, 1869, Sir T. 5V. atid his sou Tlionias 
disentailed the estates, and limited them to the 
appointees of botli, or of the survivor. The 


SETTLEilEXT — Limitations and Interests Created. 


F. W. wa.s entitiod 


oric-hall: of the fund. I 


M/dthPU';^ y, P((hI (3 Sniins. 32S ; ID iL 11. 207) 
observed upon. Ih. 

Ily ;i niniTia^a’C setiicuieut stock was settled, 
SLibjc'Ct to the linsbaiKl's and wife's life interests 
tla,rein. upon trust,', for ilie eliildreu an<l issue 
of ]narria,!j,’C (exce[)t an eldest sou entitled to 
certain settieil e^tate^). th(' husband and wife, 
or the sui'vivor of tiieni. siionlri appoint, and in 
default of np})ointiucnr. for the ciiildreii (except 
a> aforesaid) in cipial sliares. the .shares of .sons 
to ]>e vested at rwenry-oiie. of danuhters at 
twpnty-onc or on niai'riage : and it was provided 
that if the husband should die in his witV.s life- 
tiine. ieaving an only child a son, sucli .son 
shuuhl be entitled to the whole trust fund : 
'bill if the wife diOiild survive the husband, and 
there should be only t^vct children, or only one 
child (excejjt as aforesaid.) who shonld attain 
twenty-one or marry, such two uiily elnkbun or 
one only child (except as aforesaid) should not 
be entitled to any of tlie trust fund, but it 
shonld go to the liusband absolutely, as in that 
event such two children or one chikl (except as 
aforesaid) were otherwise provided for by a deed 
of even date ei’cating a ehai'ge upon the settled 
real estates. There were two children of the 
niarj'lage, a son who died an infant, and a 
daughter who married, and became, on her 
brother’s death, entitled to die settled estate.s. 
The wife survived the husband. The deed, pur- 
porting to create a charge upon the settled 
estates’ turned out to be invalid: — Held, upon 
the construction of the settlement. an<l without 
resting’ the decision upon the invalidity of the 
chai’ge, that the daughter took an absolutely 
vested interest in the ti’ust fund, and that it did 
not u’o to the husband's representative. Carter 

V. B'dc'ie. 41 L. J.. Ch. lo3 : 25 L. T. 656 ; 20 

W. Ft. 228. 

>enilile, that if it had been otherwise, the 
invalidity of the charges would have been 
sufficient to displace the claim of the husband’s 
representatis'e. Ih. 

“Entitled,’’] — ‘-Entitled'’ means entitled in 
possession. A gift over of tlie shares of children 
in a settlement on death before they become 
entitlel.” does not prevent the shai’es from vest- 
iiui’ at birth. Jopp v. Wood. 28 Beav. 5.3. 
Affirmed 6 X. R. 359 ; 12 L. T. 689. 

By a post-nuptial settlement — reciting that A. 
had a large family, and was anxious to make a 
provision for it in the case of his death or of the 
death of his wife, and, for that purpose, had 
determined to execute the settlement — ^leaseholds 
were assigned to trustees upon trust, in case the 
wife should survive A., to permit her to take 
one-third of the profit rents, the other two-thirds 
to go to the maintenance, ko... of such of their 
children as should require it : and after the 
death or second marriage of the wife the en- 
tirety to be expended on the education and 
putting to trade or business of such of the 
children as Blionld require it ; and in case A. 
should survive his wife, upon trust to permit 
him to receive the entirety of the rents during 
his life, one-half to be expended on the main- 
tenance. of such of the children as should 
require it ; and in case A. should neglect so to 
apply the one-half of the rents, the trustees 
should receive it and so apply it, and after the 
death of A. the property to go and become the 
property of the children of A. and B. as A, shall 
appoint j and in case of the death of any of the 


[ children before they slioiild become entitled tc;' 
! the ])roperty, then his or her share to be CHpediy 
1 divided among the smwivors of such children, 
and if but one, the whole to go to that one, A. 
appointed a sliare to a ehilcl who <iied in 
lifetime Held, that the children wlio survived 
the fatlier took the share so appointed — die- 
word '-entitled'’ being eonstrued “entitled in 
})ossession.'’ Beale v. Conmlhj^ Ir. R. 8 Eq. 412. 

intimate Limitation to “ Right Heirs ” of 
Strangers—No Male Heirs— Joint Tenancy oi 
Tenancy in Common.] — By a settlement, dated 
in 1856, real estate was settled to the use of 
trustees during tlie life of A. upo7i certain 
trusts, and after hi.s (ieatli to the use of B, foi 
life, with remainder to Trustees to pi-eserve <'on- 
tingent remainders, with remainder to liis Jiisr 
and other sons successively in tail male, and for 
default of such issue to the use of the “ I’iglu 
heirs of C. for ever. C. had no estate of iiis 
own in the })roperty. He died in 1S54, Hi> 

“ right heirs ’* at the time of his death wenj thi’ce 
sisters and live daughters of a decease 1 sister. 
The preceding limitations all failed. The pre- 
sent survivors of the “ right heirs ” were foui’ of 
the live daughters of the deceased sister. The 
({uestion was whether the heirs took as persoiij-e 
designate or as coparceners. On the one iunu! 
it was contended that the persons who vvei’c t he 
“right heirs'’ took as joint tenants, so that the 
estate was now vested in the survivors ; on the 
other hand, that the “right heirs " took as tenants 
in common, and that consequcjjtly their share's 
passed by descent or devise to the sevx'rai parties 
claiming under them : — Held, that the pei’sons 
who were the ‘A-ight heirs’' of C. at his deatiL 
took as personae designate, and as joint tenants, 
and not as coparceners with descent fT’oni them 
as such : so that on the death of one of them the- 
share did not pass by her will ra- descend to her 
heirs, but survived to the others ; and, there- 
fore, that the estate was now vested in the four 
surviving daughters of the deceased sister, 
Berem v. Fellowef,-, 56 L. T. 391 ; 35 W. R. 356. 

"Words of Inheritance, Omission of.] — Ai: 
C'quitable estate in fee cannot be formally 
limited by deed without words of inheritance or 
their statutory eciuivalents. Meyler v. Meyler 
(11 L, R. J]'. 522) followed. WlilMon'si IJdate. 
In re, Loxatt v. Williammn. 63 L. J.. Ch, 273 : 
[1SU4] 1 Ch. 661 : 8 R, 175 ; 70 L. T. 681 : 42 
W. R. 327. 

A conveyance to trustees, without words 
inheritance, of the share and interest, to which 
the conveying party is entitled under a will, 
passes a life estate only in so much of the 
property as consists of real estate. Ilmhoyt, la 
re, Kiiliue v. Hudson, 13 R. 546 ; 72 L. T. 892. 

Insolvent.] — Meaning of “insolvent'’ when 
used in a settlement. Mygffer'idffe\s Trad. In re, 
Johns. 625 ; 29 L. J., Ch. 288 ; 6 Jur. (1 n.S.) 192 
IL. T.436; 8W. R.234. 

“ Joint and Natural Lives.”]— A fund settled 
on the husband and wife, “ during their joint 
and natural lives ” : — Held, to be construed 
‘^during their joint lives, and the life of eacir 
of them.” Smith v. Oakes, 14 Sim. 122. 

“ Possession,”] — charge was made raisable, 
when A. or his issue should come into “ posses- 
sion.” A jointress who had an estate for life- 










SETTLEMENT- 


■Luiufafiojts caul lute rests Created 


• committetl. any act M’iieiv])y his intci'esi iu all 
or any of tlie said suvaral lands, oi' .any part 
the]-eof. nric-I'it heconie the pj’operty of a third 
party for any time or teian wliatsue\an\" <ii‘ that 
the lands, or any part of them, should .he taken 
ill execution, oi‘ any proceedings taken to sell 
I same, by any person or jiersons whatsoever. 
A judgment was olitained against M.. a w}-it of 
fi. fa. issne<l, and some cows were scizeri by the 
sheriff but returned, the debt having 'been 
paid : — Held, tliat under tlie words “ eoiumit , or 
knowingly permit, or suffer tr> be coinniitr'ech 
any act whereby Ills interest might become the 
property of a third party," no forfeiture of i\f.’s 
interest in the lands liad <'»ecmTed. Jiui/ff Id rr 
tojlOL. R. Ir. 24. 

I Charging Order— “Assigns.”'— By a 

I marriage .settlement the annual income of "the 
I trust fund was given to the liusband -aiid Jiig 
I assigns ’* for bis life or until he shonkl make, or 
' attempt to make, any assignment of the income 
or any part tliereof, or to charge or incumber, or 
attenijit to charge [or incumber the same : the 
settlement contained limitations over. The 
husbant I mortgaged his -life interest, and chai-ging 
orders, in respect of cei’tain jiidgmenrs. had 
been made against his life interest. It was 
contended tliat the effect of the addition of the 
word assigns” was that the liusband's hde: 
interest was absolute, and tbe forfeiture clause 
void : — Held, that the construction contended for 
was too wide ; that tlie cliargiiig orders were not 
within the clause ; that etfect could be given to 
the clause against alienation and at the same 
time to the word - assigns,” and further tliat the 
charging orders were valid- against the income , 
up to the date of the mortgage, but that the 
mortgage ojierated so as to work a forfeiture of 
the life interest. AWZ//h Set tic m cut. In /e. TF/w^ 


‘•Issue Then in Being” — Vesting of Estate, 

Time of. ] — l>y a settlement made on liis ^mar- 
j'iage, the settlor granted freehold lands 
irustees ui)Oii trust, for himself for life and after 
Ills death to convey the lands and pay the rents | 
ami p]'ofits “unto or for the benefit of all and 
•e^au'y or anj^ one or more child or children, or 
any grandchild or grandchildren or other issue 
thc]i in being of the said intended marriage ” 
for such estate or interest and in such shares and 
subject to such conditions as the settlor should 
by tleed or will appoint. There was issue of the 
man-iage several cliildren who all attained 
twenty-one. The settlor appointed a portion of 
the lands to liis eldest son, then of age, his heirs 
and assigns, and joined with him in mortgaging 
this portion. The son having died in liis father s 
lifetime : — Held, that upon the true construction 
•of the settlement the words “ then in being” | 
governed only the words “ grandchild or grand- j ’ 
cliihlren or other issue,” and not the words ; ' 

•“ child or children” ; that the appointment was | 
therefore valid, and that the fee passed under I ^ 
the mortgage. Leader v. Lufhu 08 L. J., P. C. ^ 

12 ; 13 App. Gas. 294 ; 59 L. T. 9— H. L. (Ir.) | J 

“Then Living.”] — a marriage settlement 
Irustees were to stand possesseil of 2,000/. in ^ 
trust for T. E. for life or until he should become 
liankrupt ; remaindei* to his wife for life ; 
remainder “if she should survive T. E., or in 
<*ase of her dying in his lifetime, then from and 
immediately after his decease, or sooner, becom- 
ing bankrupt” to the children “then living” : — 

Held, that all the children living at the death of 
the wife were entitled. Mhj'mgtims Tyuatn. R 
hi ir, 3 Drew. 202. ’ ^-1, 

A setttor conyej^ed real estate to trustees in trust, if his gmiddaughter nian-iedbVhhoif 
fee, to the of A., C., and four others their consent, to convey the premises to two 

successively tor life, and .Rewards uiron trusts other triLsteos in trust for lor separate 
<-onvey to all and evejy the sons and daughter during her life, and after her death, for the s'e 
of the eight tenante tor life, ‘ who should be and benefit of her issue; though she li^ no 
then living, and to the heirs male and female of children by the first husband, whom she manie 
his, her, and their bixly and bodies respectively .vithout the consent of the first trusteed “he has 
m a course of entail,” the sons and daughters of only a ri<dit for Iipv lifp 

A. , and their heirs, to take before all the other hitsLnd ?ire provkM to- bv this kttlement 

persons named and the sons and daughters of Chmmim v. PMmx, 1 Atk >'tmeiiient. 

B. , and their heirs, to talve next after the sons ? . ». 

and daughters of A, and their heirs (and simi- Possibility of Children by Pnture Marriage 
larly as to the five others in succession). And disregarded.]— By a marriage settlement certain 
the son,s of ail and every the persons last above stocks, the property of the lady, are assigned to 
named, and the heii’s, &;c,, to take before the trustees, upon certain trusts, for the benefit of 
daughters and their heirs Held, that the the intended wife and husband, durim-*' their 
daughters of A. took in priority of the sons of joint lives; and if the wife should survfvc the 
B. Mamall v. namely 24 Beav. 108. husband, having children by him, upon trust for 

to life ; and after the death both of 
Forfeiture Clause^Effect of Words Commit, her and her husband, luion trust for all her 
Permit, or Suffer. , ]--Hnder the teimas of a children by her then intended or anv future 
teriage settlement the rente ^ profits of husband, as she should appoint: and. in default 



SETTLEMENT — Limitations and Interests Created. 


Children in esse Inclnded.'i — P]V)vfsi(jns foi* | -fc^^opexty Jtetransrerrea to Settlor, j \\ here 

■ hangiiters to be born sliall exrentMo <kmf>-liter8 | ot persoria] ty in trust for 

rli oil begotten. lh‘wvt\. IrdiuuL 1 P. Wins. 42C ; I children, the property 

4 Jill). Eep It. 145 ^ I was, on the bill or the settlor, ordered to be 

4’he words " begotten *’ and to be ]->eg'otten ” I illdmon. v. P Hhbtmn^ 

sottleineuts. Conti y. t Wk, 2 Vern. r,4d Estate resulting to Heir of Grantor. ]— Where 

A settlement ot money to be paid to such ^ estate was limited to an Mterborn 

chiidren-as shall be begotten, Am.,’ but ••that illegitimate son in fee, and if he should die 
if tlie husband shall dm ^nthont any child ren, twenty-one. then in fee to a 

then the said money sliall be paid to A.,' ex- illegitimate child, 4o <lied an infant, and 

lends to a child in cssc at the time the 'jtiffle" an afterborn illegitimate son attained the age of 
nient was made. v. twenty-one, it was held that the last limitation 

^ ectioii d ot the oo Geo. c. 14 (bankers Act), and that the devised estate resulted to the 

applies to a conveyance made m favour ot a ^ 

•child or grandchild unborn, as well as to a con- ; . 3 £ j (;!p ^ 

veyance made in favour of a child or grandchild * > 

in existence at the time of its execution. Spear- Beed — Limitation to “ All the Children’’ of A. 
iiaj Y, JJelaeour^lL Dr. AWal. 591. and B. — Illegitimate Children already Born — 

Ho Legitimate Children.] — The ultimate limita- 
Limitation to Children and their Issue.]~By tion in a settlement was to all the children, as 
settlement, personal estate was limited, after well those already horn as hereafter to be born 
the death of the husband and wife, on trust for of A. and B, his wife. B. was the settlor’>s sister, 
all the children as tenants in common, and the who had been married to A. live years before the 
several issue of the body of such children : and date of the settlement. They never had any 
failing issue of any such children, their shares to legitimate children, but before their marriage, B. 
the use of the surviving children, as tenants in had several children still living, who were reputed 
■common, and the issue of their bodies. There to be children by A. :--Held, that tliese children 
was a gift over, in case there should be no issue were entitled to the property under the limita - 
•of the marriage, or any issue of such issue, or, tioii. Gahh v, Prendenjad, 1 K . A 4. 4H9 ; S 
being such, all should die before their shares Eq, E. f)48 ; 24 L. J., Ch. 4H1 ; 1 Jur. (x.s.) 
should become payable : — Held, that the children 900 ; 8 W. E. 895. 

•of the inarriage took absolute interest, and that Senible, the construction of these words in a 
the representatives of a child who died an infant, will would exclude illegitimate children l)orii at 
without issue, in the life of his parents, were the date of the will, because of tlie possibility 
•entitled to a share. Mount v. Mount. 18 Beav. that legitimate children might have been born 
•888. before the testators death. Id. 

c. Afterborn lUe^timate CbUdren. ^ Will-LimtatioE to Chiiaren by -mfe-STo 

Legitimate Children surviving — Wife’s Children 
Limitation to, Invalid.] — The objection ^o^rn before Marriage.]— A husband by his will 
to the validity of a limitation to unborn illegiti- pinperty in trust for the use of his wife 

mate children, is not founded exclusively on the life, with power to dispose of it by will at 

uncertainty of description, nor semble, is there 4eath “ among our children,’’ and if she died 

.any distinction between the validity of a limita- inte.state the property to be divided equally 
tion in favour of such persons, whether described as between “my children by her.’ ]The testator 
the children of a man or the children of a woman, was twice married. By his first wife he had two 
Mov&r V. AUirarider, 2 Hare, 275 ; 12 L. J., Ch. children, both of whom died in his life, one of 
175 ; 7 Jur. 124. them leaving an only child. By his second wife 

he had two children, both born before the mar- 

Bower of Bevocation in Favour of,] — n&ge : — Held, that the two illegitimate children 

Where a married woman, having legitimate wet take. Borin, v. Borin.^ 45 Jj. J., Oh. 

■children, and one illegitimate child, separated t H. L. 368 ‘j 83 L. T. 281 ; 23 W. E. 

from her husband, and being enceinte with a L. (B.) 

second illegitimate child, appointed a fund in .3 -rr 

favour of her first illegitimate child, reserving a and v estmg, 

power of revocation as to a moiety in favour of “Payable” meaning “ Vested ” — Shares “to 

any afterborn children of her body : — Held, that be Paid” at Twenty-one — Gift over on Beath 
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the( enthof the survivor ‘-to levy out of the > until she i. 
saul kinds and premises .... thesuiuof H.OdO/. , or maiTv ; 
... . to^ be divided among' all the children of i trust for r 
the said intended marriage. sn ve and except siicii j the mn n’i, 
child and children as under th 3 limitations i attain the 
aforesaid shall succeed to the eui(» 3 mient of the I daugliter e 
lands and premises hereby conveyed .... in maiTy, to I 
e(iual shares and proportions as tenants in if more tin 
eommoii and not as joint tenants, the sliare of should be 
such child or children as shall be a son or sons | such one c 
to bo paid to him or them upon his or their j child or chi 
respective!}^ arriving at the full age of twenty- I shall die ii 
one j’ears, and the sliai'c or shares of sueii of ■ husband) a' 
them as shall be daughters to be paid upon | of them lea 
their I'espectivcl.v ari’iviug at their fill] age of I be in the [>1 
twenty-one years, or day or days of mai-riage, J and shall 1 
whieliever shall first happen : Provided alwaj's | trust mone 
that such marriage during minority shall he had | have been 
brand with the consent and approbation of” I said G. K. i 
the parents: “or the survivor of them: with | years.” T' 
interest for the same by way of maintenance at I maintcnaiici 
the rate of 6 t. by the hundred to be computed | wife) died 
from the day of the death of tlie survivor of” j children sni 
the })ai'euts, “with benefit of survivorship to the (A. PI.) att 
survivors or survivoi'of such children if any of! 1878 after t 
such children shall die before his, her, oi* their ' portion seen 
share or shares sliall become pa,vable. unmarried, i in the chile, 
and without leaving issue as aforesaid, it being j M. M. at 
the true intent ami meaning of these presents , JMtr, 1.5 L. : 
that none of the children of the said intended ‘ <7 -r-r 

marriage, who under the limitations herein con- * ' 

tained shall become entitled to an estate j 
possession in any part of the lands and premises i 
hereby conveyed .... shall be entitled to any | 
paj’t ot the said sum. A son attained twenty- j Power to i 
one and die! in the lifetime of his father default of Ap 
Held, that there being no words indicating a ' —Limitation 
clear intention to make the vesting of children’s ment not im 
shares contingent on their surviving both parents, real estate oi 
the rule laid down in Emperor v. Rolfe (1 Yes. to the husba 
sen. 20S) applied, and the smi took a rested lives, with re 
interest in his share on attaining twenty-one. as the husbar 
L. J., Ch. P: 1() App. him, the wifi 
Gas, ; 53 L. 1\ 169 — H, L. (Ir.) dofmilt nf tin 



, 


SETTLEMENT — Limitations and Interests Created 


— Younger becoming tlie Elder Son -Estates 
Sold.]— Iriy a marriage settlement an estate '.vas 
Hettled on the wife atid haskind .^uecessivoiy for 
life, with remainder to trustees for a term of ^500 
ye irs, and subject thereto to the first aial other 
sons in tail. Other estates were settled freefiom 
the portions term, but subject to prior charges, 
i which entirely absorbed them. The irusrs of 
the term were if there should l:>c any cliild or 
children of the husband and wife, otfier than or 
besides an eldest or only sou, who by virtue of 
the limitations should for tne time beiiig be 
entitled to the hereditaments as id premises to 
raise for the portions of such child or children , 
other than or besides such eldest nr only son, 
5,0h0L, to be vested in such of thoni as the hus- 
band and wife, or the survivor, should appoint, 
aiuL in default of ap[)uiiitmcnt, e<pially. There 
were three children of the marriage, two sons 
and a daughter. In 1841 the estate was sold 
under a paramount title, and produced a sum of 
about 2,400/. In 1842 the eldest sou died an 
infant. In 1882 the surviving tenant for life 
died, and the portions became payable. There 
had been no appointment. The younger son., 
who had become the elder, ami had attained 
twenty-one, claimed to take a share with It is 
sister of the 2,400/. : — Held, that the effect of 
the settlement was to give 5,00u/. to tlie sister as 
a first charge on the estate, and the rest of the 
estate to the brother, and whetiier the value of 
the residue were more or less than the ]»ortion, or,, 
as in this case, nothing at nil, the brother had 
no right to claim any share in the prior charge. 
Reld v. Ilmre.olS Ch. 486 ; 2fi Oh. D. ; 
50 L. T. 257 ; 32 W. E. 609. 


Two Settled Funds — Appointment of One Only 
— Hotchpot Clause,] — A marriagci settlement 
declared trusts of the wife's fund in fav(U.ir (»f 
tlie children of the inai'ihige. with a hotchpot 
clause. The ultiniatG trust wa.s in favour of 
the wife. The settlement aho declared trusts of 
jtoiicy moneys on the Imsbaud’s life by reference 
to the trusts of the wife’s fund, except that the 
ultimate trust was in favour of the husband. 
The wife’s fund was appointed unequally ; the 
policy moneys went iji default of appointment. 
On a question whellier the hotchp'it chiuse 
operated on l)otli funds .‘—Held, that the two 


Exclusion of “ Eldest Son entitled to Estate ” 
-—Disentail and Mortgage by Eldest Son — Beatli 
without becoming entitled.] — Apersoii who is to 
be excluded from snaring in a portions fund by 
reason of his being, at a particular time, the 
eldest son entitled to a settled estate, is ordinarily 
entitled, if he dies before that time, to share as. 
if he were a younger child; but lie is not so 
entitled when he has concurred, as remainder- 
man in tail, in disentailing the estate, and in 
raising by mortgage thereof money out of which 
he received a sum equal in value to a younger 
child’s aliquot share of the fund, as he then 
■would, in effect, be taking a double portion. 
FitzrferaWs Eatate^ In re^ Sannderji y. Boyd, 60 
L. J., Ch. 624 ; [18911 3 Ch. 394 ; 65 L. T. 212 : 
40 W. E. 29. 


f. Portions, see PORTIOX 


Limitation, whether in Tail or in Pee — 
Younger Child.] — By a marriage settlement 
lands were limited to the husband and wife suc- 
cessively for life, remainder to the first son of 
the marriage and the ‘‘ heirs ” of such -first son, 
remainder to the second, third, and every other 
son, of the marriage, and their respective heirs 
with remainder to the issue female of the mar- 
riage and their heirs, as tenants in commoja, 








“Issue” when restricted to CMldrenl- 
, n*,-!.rjTK collocated with parent, is to bo 

m th™by declared, that taken in the restricted sense of oliildren • and 

tie then present and future horn children of the this doctrine applies to a deed as woU "s ton 
u he with him will. 2Jan-acll},jU v.,»tr7Z/ e C3 L. Jl, c i 841- 

m the same, should be p.arhcul.arly observed;— 32 \V. H. S7.->. ' -'•-cu. on, 

of ' ttip* v™,L!v^“V!f "T Tile words “issue of the intended marriao-e” 

that^it wnJnfe par-ticipatc, and uniformly used in a settlement made on 1110 

V T oeeasion of a marriage, in the absence of any^m 

’ ' ’ ‘ ' ' * should include ali descendants, are to be con- 

“ Children other than and Besides an Eldest 10 ^ 8°!““"" “ «• 

settlement, recitine- an a-ree- 

^nmltloaof' thJ'ft niamage of P. with H., a meat to make a provision for tlie issue of the in- 
oov iVrv marriage, property of the wife wL 

afier his deoMsr in p-IpM i “'’Y’ and wito, m case there should bo issue of 

3h ciccca.se, in case he survived his wife the intended marria'-^e for the use nnd hfuipfit nf 

-^oh issue, as the 

and^bosidos an nlipc?'® his childien other than default of appointment among such issue share 

ap Lnt and In efnuh ot'^ •'‘IWp 1 in case there should bfno 
iinou thp /-I 1 ^'PP<^^_i^tment, then issue of the intended inarriao'e, or, if issue in 

fund secured by the^™ concerning the trust case all such issue should die before attaining the 
for the benefit of P ’s lmiuLr p^ ''® ‘-“® ?1 t^™nty-one, or days of marriage, in trust 

after mentioned ■ n,,V ^ho use and benefit of the survivor of the 

orohl dren ifs f husband and wife. Property real and personal 

was to bo provided then in^rast^for pTf th“‘^ husband was limited upon iiroclsely .similar 

c^4“d r?imtrori rl 

HeHttothc^ym.d“issue”wm^ 

mmSr to the f oppressions of 

common in tail with remainders! settlement re.^arding the issue, the iiresumptions 

trusts oF fovw. p ovei. The are taken in favour of the children. Fenert v 

doHntr. 1 M ? a . . -P h^^ndred years were 5 Madd. 442 ; 21 ILR.HSl ^ ' 

or children of the^aid F ^other^thon^^ Tih Courts will avoid a construction leading to a 

an eldest or only son who b^rtue r"' perpetuity and void devise, if possible. So they 
tioiis before mentioned should fnr f 

being, be entitled to the lands thon ^li^ intent as m favour of the nsuo described, and 
tnistees should raise for such child nr property revert or go to a father as the 

other than or bedSs an ellsfo?^ ^Vesentatuveof one cliildto the prejud 

the vesting of these nortioM^wh.VW^t^ i? *° personalty. ManhaU 

the words “other tbj or besidi^an X^ror k^fsSs n w’ 

tained the woKls''«™te'^than^”Sd"'el^^^ —tT" Bescendants.] 

eldest or only son for the time being entitLd as dauff T+f'^ includos all remote deseen- 

aforesaid.” There was issue of the marriaffe two i uf °.'^i psrson whose issue is referred to, and 
^ughters only, both of whom died in r^s life the contends 

toe, leaving children who became entitl^^ mi ,*,=!r • *^1" ’ .*1‘® '’'^>'‘1 “parent” is 

J. s death to the settled lands: Held first that h?f “ I*!® '* “*ae,” it is confined to 

the clauses in the settlement deSw wMr toe to « The word “issue" in reference 

WW fund must be read i SZf to^ to the word ‘ parent ” in a anbstitotionalgift:- 

Sd^ndrltol^Ly 

" L ' Ml* 


yes 
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arid ill the ah^orico of some coiitroiliiig or ex- 
planatory cOiirext is not to be restricted to 
■ehildren only. JIohhtnY. Tut hill, [1895] I Ir. R. 

" '-lir). ■ 

^ Of CMMren — ^nasi-representative Prin- 

ciple.] — Settlement intrust for cliildren Ih-mg 
at<IeatU of survivor of husband and wife ; but 
if any child should die in the lifetime of the hus- 
band and -wife, halving issue, the share of the 
'vdiild should go oqually between Ids issue: — Held 
(following V, hoti.% 20 Beav. that 

aliihough issue is nomeri gene rrJissi mum, yet 
that on a (|uasi r(}prcsentative princi[)ie tlie chil- 
dreii only of a child wliose share fails t;ike that 
child’s share, the gi’aiidchildren not being ad- 
mitted to take in competition with the chiidreii. 
J}ohin,sim Y. S//kt‘ti, 2n Beav. 40 ; 20 L. J., Cli. 
782 ; 2 Jur. (X.s.) 895. 

Estates were vested in trustees for sale, and 
ufter the death of to pay the proceeds amongst 
the twelve children of W., as described in the 
settlement, or such of them as shotild be living 
at tlic time of the decease of D. and J., and the 
issue of such as might be then dead, to be equally 
divided between them, the issue to take the 
■parent’s share ; but if any of such twelve cliil- : 
dren should die in the lifetime of 1). and J., or 
the survivor of thorn, without leaving issue living 
at the decease of such surviiuir, tlien in trust to 
pay the share 'of the child wdio should die with- 
out such issue unto the survivors and survivor of 
them, and the issue of such as should be dead. 
Ten of the children survived D., but died in the 
lifetime of J. G. ; one of the ten children left six 
children, one of wliom, by bill, prayed that the 
trusts might be carried into execution. B., 
another of the ten children, left two chiklreni 
one of whom die<I four numths previously to J., 
leaving four children, and the question was, 
whether these four children were entitled to 
the share of their deceased parent : — Held, that 
the word issue being used in conjunction with 
that of parent, more remote descendants than 
children were not included in the word i.ssue, 
and therefore the grandchildren were not en- 
titled to their parent’s share. Anderson v. St. 
Vincent ( Viticonnf), 2 Jur. (jsr.s.) GOT j 4 W. K. 
304. 


Of the Marriage.] — By a marriage settle- 
ment certain funds were assigned to trustees, upon 
trust (after the death of the husband and wife) 
for the issue of the marriage as the wife should 
by deed or will appoint ; and, for want of such 
appointment, upon trust for the issue of the 
marriage, if more than one, in equal shares, the 
sons at twenty-one and the daughters at twenty- 
one or marriage ; and in case there should be 
but one child ivssue of the marriage, or, if more 
tlian one, and all but one shoiilcl die without 
having become entitled, then in trust for such 
only or surviving child at the time thereinbefore 
limited or appointed ; and, in case there should 
not be any i.ssue of the intended marriage, upon 
certain trusts therein mentioned. The wdfe by 
w'ili appointed part of the trust fund to the live 
cliilrben of her late son \Y, A, : — Held, that the 
word “ issue ” in the power of appointment must 
be construed in its strictly technical meaning, 
and that therefore the appointment was valid. 
Warren's Tmsts, In re, 53 L. J., Ch. 787 ; 26 
Ch. I). 208 ; 50 L. T. 454 ; 32 W. E. 641. 

There is no absolute rule that, because the j 
word “ issue” is used in one or more clauses of ' 


a settlement as meaning ‘‘children” only, it 
must receive the same construction in every 
other clause. Ih. 

By a post-nuptial settlement, executed at a 
time when one child of the mainiage was alive, 
after reciting that it wms intenderl to })rovide for 
the present and future issue of the wife by A., 
her husband, a fund was settlcil upon, trust to 
apply the interest, after the iLeath of the wife, to 
and amongst the present and future issue of the 
marriage, for their maintenance during the life 
of the husband as he should direct ; an<l, after 
the <loatii of the husband and wife, to and 
amongst such issue as tlie husband and wife, or 
tlie survivor of them, should a])}joint ; and in 
default of such appointment then to be divided 
amongst them, share and share alike, with benetifc 
of survivorship : proviso, that, in ca,se the hus- 
band should survive the wife, and that the issue 
of the marriage should happen to die unmarried, 
or being married, should die wu‘thuut leaving 
issue in the lifetime of the husband, then the 
fund should go to the husband, diis executors, 
administrators, or assigns: — field, that the word 
“ issue ” meant ehildren ; and, therefore, that the 
chilf Iren of the marriage toolv the fund, in default 
of appointment, to the exclusion of the grand- 
children. Dixon, In re, Ir. E. 4 Eq. 1. 

“ CMldren and Issue.”] — By a marriage settle- 
ment, a sum of money vvas settled upon trusts 
for the husband for life, then for the wdfe for 
life, and, after the death of the survivor, upon 
tru.st to pay the principal among all the children 
and issue of the intended husband, to be by him 
begotten on the bodj^ of the intended wife ; and 
if there should be no child or issue of the mar- 
riage, or, being such, they should all die in the 
lifetime of the survivor of the husband and wife, 
upon other trusts : — Held, that the children of 
the marriage, including those dying in the life- 
time of the survivor of the husband and wife, 
took the fund, and that no other i.ssua were 
entitled, Gordon v. Hope, 3 De G, & Sm. 351 ; 
18 L. J., Ch.22S; 13 Jur. 3S2. 


“Issue” — “Such Children.”] — By articles 
relating to leases pur autre vie, and for years, 
and to money, it wms agreed that said leases for 
lives and for years should be conveyed to 
trustees, in trust (after successive life estates to 
D. and J.), “After the decease of J., to the 
issue of J. and A., in such shares and proportions 
as the said J. should appoint, and for want of 
such appointment to go to such children equally, 
share and share alike ; and for default of such 
issue, to the heirs, executors, and administrators 
of said J. during said leases ; the money or the 
lands agreed to be purchased therewith, to go to 
issue of said J. and A,, in such shares and pro- 
portions, &c. And for want of such appointment, 
to be equally divided among such children, share 
and share alike ; and if no children of said 
marriage, or aU should die before twenty-one,” 
then a power to dispose of said money : — Held, 
that “issue” is to be construed “children,” and 
that the issue of J. and A. took the absolute 
interest in the chattel property, and a quasi fee 
in the freehold property ; that a quasi estate tail 
cannot be barred by will, semble. Cminhell v. 
S%ndys, 1 Sch. & Let 281 ; 9 B. E. 33. S. 
Williams v. Jehyl, 2 Ves. Sen. 681. 

By a deed of 1828, B., on the marriage of bis 
son B. with V., in order to provide for their 
issue,” convej^ed a chattel real upon trust for 

■ 31—2 
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E. for life ; and after his death, if there should 
be no issue then living, for V. for life ; but if 
there should be “ children” living at E.’s death, 
as to one-half or one- third of the premises, 
according as there should be one or more of such 
children,” for V. for life, as to the residue, foi* 
the maintenance, kc., of such “ child or 
children ; ” and after the death of the surviving 
parent, in timst for the “issue” as E. should 
appoint ; in default of appointment, share and 
share alike ; if but one “ child,” in trust for such 
only child; and if “no issue” should outlive 
the surviving parent, in trust for B. absolutely. 
E. died in 1877, without having appointed, leav- 
ing V. and several children, who then contracted 
to sell the premises to G., the personal repin- 
sentativeof B. agrecingto join in thcconveyauc(\ | 
The title having been objected to by G-.’s counsel, 
on the ground that it was doubtful whether 
“ issue ” should be construed as “ children,” or as 
“ dewseendants,” and the vice-chancellor, on a 
summons under s. 0 of the Vendor an<l Purchuvser 
Act, 1871 (87 & B8 Viet. c. 78), having allowed 
the objection : — Held, on appeal, that no issue 
more remote than children took any estate under 
the iimirations of the settlement, and that the 
order below should be discharged. hi re, 

1 L. R. Ir. 258, 

By marriage settlement a fund was settled 
upon trust after the death of the survivor of 
husband and wife, for their child or children then 
living, to be paid at his or their respective ages 
of twenty-one ; and in case both husband and 
wife should die without leaving any lawful issue 
then according to the husband’s appointment; 
and in default, in case there should be no such 
child or children, as aforesaid, then over. The 
wife survived her husband, and all her children, 
two of whom attained twenty-one, left issue 
surviving the wife; — Held, that “lawful issue ” 
was to be restricted to children, and that the 
gift over took effect. Heath- s Settlement, hi re, 
23Beav. 193. 

Limitation of the trust fund in a marriage 
settlement, to the husband for life, and after his 
decease for the wife for life, and after the 
decease of the survivor the fund to go to the 
issue of the marriage, in case there sliould be any 
living at the death of the husband and wife, 
in such manner as the father should appoint, 
and in default of appointment then to such issue 
in equal shares, and if but one then the whole to 
go to such only child ; and in case there should 
not be any issue of the marriage living at the 
death of the survivor, then to go to such person 
as the husband should appoint : — Held, that the 
word “issue” was to be construed “child,” and 
that an appointment made by the father, upon 
the death of the only child of the marriage, in 
his lifetime, although leaving a child, was 
valid. Swift Y. Swift, 8 Sim. 168 ; 5 L. Ch, 
376, 

By a voluntary settlement personal pro- 
perty was assigned to trustees upon trust to pay 
tiie interest to T. during his life, and on his ^ 
decease to pay the principal to his lawful issue, 

’ if then of age or married, share and share 
. lalike, if more than one, and if only one the 
whole to be paid to such only child, or in case 
such child or children should be an infant or 
infants on the death of the said T„'thea the 
. principal w^as to be paid to him, her,, or them 
. as' aforesaid., on their attaining twenty-one if 
sons, or if daughters on their marriage*: respec- 
tively. By ' ' '■ ’ 


certain other fuiuis to tlie same trustees upoii 
similar trusts. T. leaving an infant 

daughter his sole surviviiig cbild: — Held, that 
the daughter would become absolutely entitled 
to the bonds in question, either on her ailain- 
ing twenty-one or on hci' marriage inider that 
age. haiLfj v. Fia/h. 1 Y. ck C. C. G. 718 ; 6 
Jur.939. 

“ Issue of Body ” Extended to GrandeMldren.J 
— F., in order to make sonio provision ftjr 
his (laughter j\L, the wife of T. S., and for her 
issue, by deeds, in 1799 and 1802, assigned 
premises to trustees, ii[)(ni trust, after keeping 
the pi’emiscs in repair, &c., to pay to or other- 
wise permit or suiter M. to receive and take 
the i-esidue of tlie rents for life ; and upon her 
decease, leaving issue of her body by T. S., upon 
trust to stand possessed of the pi’cmises for such 
issue, to be a vested interest as they should attain 
twenty-one. M. sui’vived F„ and died in 185-4 
leaving by T. S. seven children, one of whom; 
intermarried with R. S., and died leaving three 
children, two of whom who survived claimed to 
be entitled to a share of, and in the pi'crnises 
comjmsed in the deeds of 1799 and 1802 : — Held,, 
that the word “issue” was not confined to the 
children of M., but included grandchildren. 
Souih V. Searle, 2 Jur. (X.S.) 390 ; 4 W. R. 
470. 

“Issue” in Power Extended by Context] 
— By a post-nuptial instrument executed iu 
pursuance of a marriage contract, a fund was 
directed to be vested in trustees, iu trust to 
pay the interest to the wife for life to her 
separate use ; after her death to tlie husband 
for life, and after the death of the survivor to 
pay the principal to the issue of the marriage 
in such proportions as the wife might appoiiit, * 
and failing such appointment, to and among 
the child or children of the marriage equally 
among them, and to the issue of any of them 
w'ho might have died leaving lawful issue, per 
stirpes. There were five children of the mar- 
riage. In 1853 the wife appointed the fund 
among them. In 1861, after her death, the 
husband appointed the fund among the same 
five children. One of these children, a girl, 
had married, and was, at the time of her father’s 
death, enceinte of a child, which was subse- 
quently born Held, that issue in the agreement 
was used in its extended sense, and therefore, as 
the power did not authoiisc an exclusive a])point- 
ment, both appointments were invalid, and the 
fund was divisible among the five children in 
default of apj'jointment. JDonoghue v. 

Ir. R. 9 Eq. 489. 

Gift over of Chattels on Beath without Issue.] 
•Plate was limited by settlement to trustees for 
R. E. of G, for life, and then for T., his eldest 
son, for life, and after his death for the fij'st son 
of his body and the executors, administrators, 
and assigns of such son ; and if the eldest son of 
T. should^die under twenty-one without leaving 
issue male of his body living, at his death in 
trust for the second, third, and other sons of T\ 
Then followed similar limitations to the second, 
third, and other sons of R. E. of C. ; and there 
was a gift over “ if there shall not be any son of 
R. E, of C. or of T. who shall live to attain 
twenty-one, or shall die under that age leaving 
L\sue male of his body living at his death ” : — 
“in the gift over 


969 


SETTLEMENT — Limitations and Interests Created. 


970 


meant" sudi isyncv’ ami there was Jio implied the custom, as tenants in common, siicli sar- 
to and iliat, tA) the death of T. without renders to be made at the costs and charges of 
issue, there boine: no otlier son of R. E. of G., the the chiidren, who should be entitled to take the 
.gift over look eii’eef. Cttcditjanw CuAzofi Ifowe, same by virtue thereof ; and in default of issue 
L. K, iJ Eq, 358 ; 22 L. T. 640 ; 18 W. It, 878. of the marriage, that should be living at the 


For Heirs. .Mfjr-at-Law. 
whether a Word of Purchase or 


Ximitation.] — In a deed the extensive and 
ordinary signitieatioii of the woi'd ’Hieirs” w/lJ 
be liiuitod where the intention of the parties to 


w/^v. Ctirzon Ifowe, same by virtue thereof ; and in default of issue 
0 ; 18 W. It, 878. of the marriage, that should be living at the 
<ieath of the survivor of the husband and wife, 
then upon this special trust and coiitldenee, 
iTi-AT-ijAtT . surrender the premises into the hands of 

of Purchase or of manor for the time being, to 

the extensive and behoof of the riglit heirs of the 


settlor forever, according to the custom of the 
manor ; such surrender or surrenders last men- 


is perfectly apparent. Therefore, where I ^^sts and charges, in all 


,byii<leoi[ of suttreiiient after marriage certain things, of the person or pereous who, by virtue 
premises were convoyed to trustees to the use of lucutioned condition or limitation, 

jr\. tiie husband for life, remainder to trustees to ^boul'.i be entitled to take the same. The only 
■preserve contiiiu'entremjiindcrs, remainder to the of the inarnage was a daughter, who siir- 
use of B. (the eldest son of A.) and the heirs of settlor, but died in the lifetime of the 

the said B., and for default thereof to the her mother. The widow continued in 

iiise of C. the second son, and all and every the Possession of the premises till her death. It 
other sons succcssivelv in tail male, remainder to *'‘Ohig admitted that the widow was, according 
the use of the daiighlers, share and share alike custom, the heir of the settlor, at the time 

.as tenants in common in tail male, with re- of his death, and that his youngest sister was such 
mainders over : B. i'laving died without issue the time of the widow's death, it was held 

Held, that B. havirm- been only tenant in tail virtue of the ultimate limitation in the 

uader the liniitatioil in the settlement of his J^i'tidcs, the youngest sister was entitled to call 
decease without issue male. 0., the second son, conveyance of the customary premises, 

■was only entitled to an estate in tail male, and ^ m whom the legal estate had be- 

-did not take as heir-at-law to his brother B. come vested, and who also claimed the equitable 


WtiU v. Wrlffhtf 1 I)r. & Wal. 1. 

Term Settled in Trust for Wife.] — If she 
fShoukl so long live, and after her decease in 
trust for her husband, if he should so long 


interest through the widow and the daughter, 
LorJie V. SoutIuDood, 1 Myl. A Or. 411. Affirmed, 
■If she nom. v. Locke, 3 Cl. <5; E, 721 ; 9 Bligh 
3ase in 

0 long Ultimate Remainder to Heirs of Settlor’s 


live, and after her decease in trust for the heirs Grandfather-— Contingent,'!— A., in a conveyance 
of the body of the wife by her husband, their to uses reciting that he was desirous that certain 
•executors, administrators, and assigns, and for estates derived from his mo i her’s familv should 
■default of such issue remainder over. The bus- remain in the family and blood of S" It, his 
band died, never having had any issue, and the i maternal gi-andfathei*, in consideration of his 
wife survived him Held, that the term was natural love and affection to his relations, the 
not vested in the wife, and the words “ heirs heirs of 8. R. ; and to the intent that the said 
of the body” were not words of limitation but estates might continue in the family and blood 
purchase; and the lease was directed to be of Ins late mother on the side of*' her father, 


'deposited in court for the benefit of all parties. 
Ilodgemn v. Buamy, 2 Atk, 89 ; 9 Mod. 236. 


settles them to the use of himself for life, re- 
mainder to heirs of his body, for default of such 


Onepossessedofatermforyears,onhismarriagc issue, as he should appoint, and for default of 
.assigns it to trustees in trust for himself for life, appointment to u^^^e of right heirs of S. B., with 
remainder to his wife for life, remainders to the power of revocation and new appointment. The 
heirs of the body of the wife by the bus- ultimate remainder is contingent, and will vest 
band. They have a son. This is a good liniita- in the person who happens to be the right heir 
tion to the heirs of the body of the wife, and they of 8. B. at the expirat-.on of the estate previously 
are words of purchase and not of limitation, limited. Cholmondeley v. Clhttim, 2 J. & W. 
Bgffonie v. Goodman, 2 Yern. 362 ; Pre. Oh. 96 ; i . 22 B. E. 84 ; 2 Mer. 173 ; 16 B. B. 167. 

2 Free. 0. C. 23. 

As to where the words “ heirs of the body” Limitation to “Heir female” — Daughters as 
have been held words of purchase in the same Purchasers.] — Lands were limited by deed to 
-sense as “ is-sue.” Theehddge v. ICtlburnc, 2 Ves. the use of the settlor for life ; remainder to the 
Ben. 233. use of his wife for life ; remainder to the use. of 

. ^ ^ j thc heii’ female of the bodj of thc scttloi', Oil tlic 

^ Aooordiag to Custom of Maiior.]-E.M body of his wife already begotten, and now 

being seised to him his heirs, and assigns, accord- ^bidi mav be beaotten hereafter : and 


ing to the custom of the manor of Taunton Heatie, 
of certain pi’emises within the manor, in pursu- 


living, or which may be begotten hereafter ; and 
in default of such issue, to the use of the heir 
male of the body of the settlor on the body of 


.ance of articles made in contemplation of his wife to be begotten ; remainder to the right 
marriage , surrendered the premises to trustees beirs of the settle?. At the time when this deed 
upon trust to peiiuit the settlor, his hero and was executed, the settlor and his wife had issue 
AssigM, to hold and enjoy the promises till the daughters, and no issue male ; but at hi.s 
marriage, and after the solemuisatioii thereof death the same four daughters and also several 
upon trust fophe settlor for life, and after fos the marriage surrived him:-Hekl, that 

decpseipontrastforthppemled wife for life ^^.^er the limitation to the “heir female,” the 
“ “'1 Jb"*- and after the daughters took a life estate in the lauds as pur- 

deith of pe survivor of foe husband and wife ,,basers. C'Mmliers v. 'Avlor, 2 My!. & Cr. 376 ; 
aipon trust to surrender the premises into the ft r r m-, ino ^ i j j 


aipon trust to surrender the premises into the 
hands of the lord, to the use of the children of 
the marriage, their heirs and assigns, according to 


6 L. J., Oh. 193, 

Eight Heirs of E., deceased, and J.”- 
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Oonstruetion—Gavelkind lands.] — By a -volnn- — ~ Of Term for A. and Ms 
tary settlement A. and his cousin limited certain Lives, Remainder to Heirs of A, 
gavelkind lands to a relative, C., for life, with re- — A long term of years is assig 
mainder to her issue, and for default of such issue, for A, for ninety-nine years, if In 
“ to the use of the right heirs of E. deceased, and and then to his wife for her lif 
d.” — ^who was then living — “ the two sisters of the heirs of A, begotten on his w: 
the said A., their heirs and assigns as tenants in term does not vest in A., but, afte 
common for ever ” : — J-leld, the court declining him and his wife, shall go to all 
to read the limitation as a limitation to “the equally. Ward^\ Jh‘aclley,%YQi 
right heirs of E., deceased, and of J.,” that J. 

herself took a vested remainder in foe simple in Executors axd Adm] 

a moiety of the property expectant on the death 

of C. without issue ; and, accordingly, that on General Effect of Limita 

the death of C., who survived J., and died with- effect of a settlement by deed, liii 
out issue, the moiety passed to J.’s co-heirs in to the executor or administrator c 
gavelkind. Jlatcea v. Jlaioes^ 14 Ch. D. 014 ; 4B to make such property subject to 
Ij. T. 280. of the settlor hj will, or to be dt 


Heir-at-law of One at Death of Another.]— 

E. S., by deed, conveyed to trustees real estate 
in the Isle of Man, upon trust in the lirst instance 
to permit him, the settlor, to receive the rents 
and profits thereof during his life, and upon his 


Falling in of Intermediate Life-interests.] — 
Limitation in a deed of personal property to the 
executors, administrators, and assigns of A., after 
the death of B, and C., does not fail by the death 
of B. and C. in the lifetime of A. Horseman v.. 
Alley, 1 J. & W. 381 ; 21 II. K 188. 

Limitation to Executors for their own Use and. 
Benefit.] — Upon a limitation of funds in a settle- 
ment, “ to the executors, <kc,, of the settlor, t<> 
and for his and their own use ami benefit : — 
Held, that the executors did not take beneficially,, 
but only in their representative character. Ilames' 
V. Ilame.^, 2 Keen, ()46 : 7 L. J., Ch. 123. 

By a ma.rriage settlement, stock, the property 
of the husband, was settled on trust for the* 
separate use of the wife during her life, and after 
her death for the husband, if he survived her 
but if he died in her lifetime, then for such per- 
sons as he should, by deed or will, appoint ; and 
in default of appointment, for his executors and 
administrators. The husband died in the witVs'. 
lifetime, having appointed her executrix, but 
without exercising his power: — Held, that the* 
executrix was not entitled to the stock bene- 
ficially, but that it was to be administered by 
her as pai-t of his general personal estate. CeUier’ 
V. Squire, 3 Euss. 467 ; 5 L. J. (O.S.) Ch. 186 
27 E. E. 112. 

J. by settlement assigned an annuity to trus- 
tees upon trust to pay the same to his wife during- 
their joint lives for her separate use, and after 
her decease to sell and invest and stand possessed 
of the proceeds upon trusts for children, in de- 
fault as he should by deed or will appoint, and 
in default of appointment upon, trust to pay,, 
and transfer the same to the executors or 


lonal property or the wire assign, 
le survivor, and in default administrators of J. to and for their own use and 
fiage, to the right heir or benefit. J. by his will gave the whole residue of 
ield, that the husband, by his property to trustees upon trust to convert 
fe without issue, was not and invest and to pay the interest to his wife for* 
ainistrator to an absolute life, with remainders over. The wife died, and 
d property. Afewenlmm v. her pei-sonal representative claimed to have the- 
^0- reversion of the annuity sold, and the e,xecutors. 

of J. claimed for their own benefit under the^ 
)f Husband and Wife.] — limitation in the settlement Held, that they 
settled on a husband and took only in their representative character, and 
’ life, with remainder ‘ to | that the reversion of the annuity must be Isold. 
1 fafiure of children, “ then i JoMsen v. Mimth, 27 L. J., Ob. 30-5 ; B Jur. (H.s.l 
of the eurviyor of the j 1048 ; 6 W, R. 6. 

-Held, ;tliat, under dho last I Personal estate belonging to an int ended hus- 


In th^ olpldi'M.Cii; an|'}'ol thewatimge, 

;V.:- ’* f 
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iSie usual form, with an ultimate limitation to 
the hnsband, Iiis excctilors. administrators, or 
assigns, for his nnd tlieir own use and benefit, 
ii’he wife survived and married again. The first 
husS)ani] iiied intesrare, and on t.he ultimate 
limitadion ladling eilVct, ilie wife claimed Iier; 
sluare in Ijis assets iimlcr th(i statute of distribu- 
tions e— hi eld. though she had by her second 
mai’riag'e forfeited, her life estate, she had not 
forfeited lier claim to a distributive share in the 
husband’s assets, and that his personal represen- 
tatives took in. trust for liis next of kin under the 
statute, and n.ot bcn.etieia.lly. O' Brie a v. Hearn, 
iSW. K. ob.k 

Uy a marriage settle n.i on t. stock was assigned 
to trustees, upon trust to pay the interest and 
dividends to the husband for life, and, in case he 
should survive the wife. u])On triust to transfer 
the said stock to tlie husband, “ his executors, 
administrators, or assigns, to and for his or their | 
own use and benetit,” but in case the wife should 
survive the iiusbaml upon trust, during her life, 
to pay the interest and dividends as .she should 
appoint, and, after her decease, upon trust to 
transfer the stoclc “ unto the executors or admin- 
istrators of the said G. M, (the husband) to and 
for their own use and benefit.'’ The wife sur- 
vived the husband, and took out arl ministration 
of his effects, and claimed an absolute interest in 
the whole corpus of tlio stock : — Held, that she 
was not entitled, riemble, that a limitation in a 
settlement “ to the execiitois aud administrators 
of A. for their own use and benefit,” unconnected 
wn'th any otlier limitatioji, showing more specifi- 
cally wiio are to take, is void for uncertainty. 
Marshall v. Collett, 1 Y. k 0. 282. 

An obligation to make a settlement on his wife, 
by deed, expressed to be made in order to make 
such, provision, conveyed property to trustees in 
trust to permit him, and his assigns to receive 
the dividends “to and for his and their own 
entire use and benef t during the joint lives of 
himself and his wife ; ” and in case A. B. sur- 
vived his wife then in trust, after her death, to 
assign it to him, “ his executors, administrators, 
and assigns, to and for his and their owm use and 
benefit ; ” but if his wife should survive him then 
to her for life, and afterwmrds to assign it “ unto I 
the executors or administrators of A. B. to and 
for his and their own use and benefit.” The 
wife survived : — Held, that, subject to her life 
interest, the fund belonged to the next of kin of 
A. B. and not to his administrator. Mery on v. 
ColUtt, 8 Boav, 386 ; 14 L. J., Ch. 8G9 : 9 Jur. 
459. 

By a marriage settlement, the ultimate trust 
declared of a copyhold estate (the property of 
the husband) was" for his executors or admin- 
istrators, and a similar trust w-as declared with 
■ respect to the executors or administrators of the 
wife, as to a copyhefid estate, which w'as her 
property. The wife survived, and took out ad- 
ministration to her husband -Held, that she 
wa.s not entitled to bold the former estate for her 
own exclusive benefit, but for the benefit of .her- 
self and her husband’s next of kin. Wellman v, 
Bowring, S Bim. 328, 

Construction on settlement ; ultimate limita- 
tion “ to ii.se of executors or administrators for 
their lives, and assigns for ever,” as to wiiat 
benefit they take. Wellman v. Bowring, 1 Sim. 
k S. 24. Affirming 2 Euss. 374 ; 1 L. J. (O.s.) 
Oh. 27. 

Ultimate Trust for Wife’s Executors or 


Administrators of her own Family — Next of Kin at 
her Beath Entitled.] — In a marriage settlement, 
till! ultimate trust of the wife’s cliattels wu'^ for 
the executors or admiinstratorsof: tbo wife of he!‘ 
ow'R family, and the ultimate trust of the lius- 
band’s chattels was for his executor.s or ndmiti- 
istrators of his own family : — Ifcld, that thougli 
the same words w^ere used mu tails mutandis in 
both limit at ions, yet the court wms justificfi in 
holding tlmt, with respect to the wife’s chaitois, 
they meant her next of kin at her death : and 
with respect to the husband's clinttels. liis execu- 
tors or administrators simply. Smith v. J)\nUe)f, 
9 Bim. 125 ; 2 Jur. 322. 

Wife’s Heirs, Executors, and Admiu- 

[ istrators — Husband Entitled as Administrator.] 

I — By a marriage settlement llie reversion in real 
estate was conveyed to trustee.s in trust, at the 
request of the husband and wife, or of the sur- 
vivor, to sell, and the proceeds were settled on 
the husband aiul wife for life, with remaimler to 
tJie chiltlrcn. and in default thereof to such ])er- 
son as the wife should appoint, and in case i>t no 
appointment to tlie use of the heirs, executors, 
and adniinistratoi*.s of the wife, according to the 
nature aud ])ropertT of the premises. The wife 
died without issue, nnd without having exercised 
the power. The husband took out adiniiiisiration 
to his wife, and required the trustee.s to sell the 
reversion : — Held, that he w'as entitled to have it 
sold, and to have the })roceeds as ailnniiistrator 
to his wife. Warharton v. fladjirUl, 6 L. J., Ch. 

^ 203 ; 1 .Jur. 164. 

The ultimate trust in a marriage settlement of 
a fund belonging to the wife was to her execu- 
tors or administrators : — Held, first, that Hie 
surviving husband, wffio was her administrator, 
and not her next of kin, wms entitled : and, 
secondly, that, if by those w’ords her next of kin 
were intended, then that the next of kin at the 
death of the wife, and not of the husbaml (who 
wms tenant for life), wmre entitled. By marriage 
I settlement, a fund belonging to the wife was 
settled on the husband and wife for their respet- 
tive lives, with remainder to the children of the 
marriage, to be vested at twenty-one or marriage ; 
and in case no children shouhl attain vested 
interests (w^hich happened), then as the wife 
should appoint ; and in default, unto the execu- 
tor.s or adminisrratoi's of the wife. The wife pre- 
deceased the husband, and made no appointment. 
There was one cIiIIlI only of the marriage, wiio 
survived her mother, but died without attaining 
a vested interest : — Held, that tlio ultimate 
limitation wms in favour of the wife’s admin- 
istrator, and not of her next of kin. Allen v. 
Thorp, 7 Beav. 72 ; 13 L. J., Oh. 5. 

-- — Next of Kin Entitled.]— By an ante- 
nuptial settlement, money, the property of the 
wife, was settled in trust for her separate use for 
life, for her husband for life, and for the chil- 
dren of the marriage, equally subject to her ap- 
pointment bj’' deed or will, and in default of 
children, for such persons as slie should appoint 
by deed or will, and in default of appointment, 
that the trustees shouhl pay aud trauster tlie 
same to her executors or administrators ; and tiie 
husband covenanted, that in case he should die 
without issue in his life, and make no a|,)point- 
ment, the same should remain for the use ami 
benefit of her executors, administrators, and 
assigns: — Held, that by the “executors or ad- 
ministrators ” of the wife, her next of kin w'ere 
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deatli of the settlor without children, the real 
estate, sul^ject to tlie life interest of the widow, 
goes to his heirs, Ford v. Iluxloii, 1 Coll. C. C. 
403. 


pressed his dissent from the decree below. 
Daniel v. Du die 11 Bim, 163. See 8, C\ on 
ap]yeal, 1 ?h. 1. 

Trust in a marriage settlement to raise a sum 
of moue}' charged on the settled estate at the end 
of twelve months from the decease of the sui’- 
viyor of the husband and wife, and to pay the 
same to the executors or administrators of the 
■wife : — Held, upon the whole scope and context 
of the instrument, a trust for the next of kin of 
tlie wife, although she died in the husband’s life- 
time. Bulmer v, Jc///, 3 & K. 197. Affirm- 

ing 4 Sim. 48. 


7. Foe PEES02i[AL Repeesentatives. 

legal Bepresentatives — Context necessary 
to explain Words.] — -The words " legal repre- 
sentatives ” used in a deed cannot be acted upon 
by the court unless some context be found in the 
deed to explain them, lippng v. Jlo'ward^ 15 
Jur. 911. 


Assignse of Wife Entitled.] — The ulti- 
mate trust ill a settlement of a fund, in default 
of and subject to the apijointment by will of the 
lady,wms ‘‘ for her executors and administrators.” 
The lady, having survismd her husband, assigned 
the fund ; it was : — Held, that the assignee had 
a good title, and the fund wms ordered to be 
transferred to him. Bulmef v. Jay (supra) not 
followed. Page v. Soper, 1 Eq. 11. 540 ; ,1 W. li. 


Husband entitled jure mariti.] — A sum 

of money was bequeathed in trust for several 
tenants for life in succession, with reversion to 
such person or persons as one of them, Avho was a 
married woman, should by will appoint, and in 
default of such appointment, ‘-to and for the 
benefit of her executors or administrators.” 
There was no appointment : — Held, that the 
husband took the fund jure mariti. AU.~Oe/i. v. 
Malliut, 2 Rh. 64 ; 10 Jur. 955. 


ctpatiou, wu'th remainder (in the events which | At time of Beath — Kext of Kin 

happened) as she should, notwithstamling her i Denoted.] — A fund was settled on A. for life, 
coverture, appoint by will, and, in default of ajj- 1 then on any Imsband she raigiit leave for life, 
pointment, in trust for her executors and then on her children, and in default of children 
administrators Held, that the lady and an on the person or persons who should happen to 
after-taken husband were entitled to a transfer be bei' legal personal representative or repro- 
of the settled fund. jUaloolni v. O' Callaghan, 5 sentatives at the time of lier death : — Held, that 
L. J., Ch. 137. legal personal representatives meant next of Idn 

according to the statute of distributions, llolnn- 
Ultimate Trust for Husbaud^s Executors, Ad- ^om v. Brans, 43 L. J., Ch. 82 ; 29 L. T. 715 ; 22 
ministrators, or Assigns — Husband’s Residuary W. E. 199. 

Legatees Entitled.] — The ultimate limitation of 

a fund in a marriage settlement, after the death In Incorrectly Framed Settlement.!— Tly an 
of a husband and wife, was to the husband, if he iiicorj*ectly framed settlement, a sum of money 
survived his wife ; but if the wife survived, then, was settled on trusts for A. for life, with trusts 
after her death, to such person as the husband in remainder for her children ; and if she sliouki 
should appoint, and in default, ‘‘to his executors, die without issue, in trust to pay a portion of 
administi’ators, or assigns.” The wife survived, the fund to B. or her legal representatives : — 
and the husband made no appointment Held, Held, that tlje words legal representatives were 
that his residuary legatees, and not his next of either words of limitation, so as to give B. an 
kin, were entitled. Boigell v. Gayler^ 5 Beav. absolute interest, or were intended to provide for 
157 i 11 L. J., Oh. 398. her being dead at the date of the settlement, or 

■ii-' ’ were void for uncertainty. Topping v. Howard, 

) "■ Real Estate upon same Trusts— Husband’s 4 De G. & Bm. 268. 

Ifntitl^d J — A man settles personal estate' 

hints# and his wife for, their lives, and “ Wife’s Property— Husband not Entitled.!— 
■ih# upon their cMldron, anf in default of Under a limitation in a marriage settlement of 

the wife’s pioperty, in default of her appoiatr* 


^4raep3'bra:nd^ assigns, and ‘afterwards for her next of khi or TyersonalMnpre- 
estates to be sett kd upon the same ti'usts as near j sen: ative, Uie JiUf-band, raking a prior pai'tial 
„ as can be as affect the personaltj. Upon the ; interest, is not entitled. Dailey v. Wright, 1 
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1 . iO ; 18 ! that, consequently, B.’s personal representatives 
! were entitled to the whole fund. I b. 


-i'VQ+.v.n rt-p 1 • ^‘2«ext of Kin m Blood” — Ksference to In- 

tration oi Wifes Estate. — i>v a marriage o+„ 4 .„+« i mm. ,, 

+ 1 , ■ -(v 1 j *■ 1 *. testacy — Statute oi Bistnbution. — Xhc ex- 

settieuienr, the wiles real and iiersonal estate • u 4 . 4 ; i r r i • 

wa. assiKiuM to trusloos on truL to pav the d' o'" 

annual .noo.ne 10 the hushaial for life, re nainder “ ^etocnoe to the m- 

to tiie wile for life, reiuairaler us she sliould br tl« prop^.te, and wnh or witl.ont a 

n.u ',1 /-.v ...w a.'t 1 • 1 -p 4 * 1 Z, direction fur division, means “ statutorv next 

ueea or will a > pniiit, ; and in deraiilc tur her n 1 . ,» rm. . ^ 1 , f* 1 

l,ersonaI represeitativk The wife predeceased 'ff construct, on apphes fd- 

iier husband, intestate a, ul without iJsue. .Vfter though the Itm tation to such nest ot k.n 
the Imsbitttd’s deat!,. his oseoutors took out ,i,l- ‘ creates a jotnt tenancy In such a 

ininisteition of the wiios estates :-H eld, that the statutory next ot let, take as joint 

tl,e7 were entitle, 1 to the futul. JM. /« tv. -hi ; othermse 

L. J., Ch. 5ir> ; L. R. IS Eq. «S0 : 22 \V. 11. 5il'J. th^v take as tenants tu corn, non ^ 

’ ^ ' Auertf V. 6efo\s, bo L. J., Ch. SoS ; [IHimJ 2 Ch. 

802 ; 75 L. T. 407. 

Fraud —Fictitious Consideration— Eesultiag Ultimate limitation by deed after death and 

Trust of Excess for Personal Kepresentatives of failure of issue of A. ‘ "to the person and per- 

Appointor.j — J. >S. M. being entitled to the sons wdio shall be next of kin in blood to A. at 

dividends of 4,800/. for life, with a power to the time of her decease in case she had so died 
appoint by any deed or writing the iirincipal iiuestaie and unmarried:” — Held, a limitation 
after his ileath, and in default of appointment to to her next of kin according to the Statute of 
bis next of kin, and being in prison for debt, and Distribution. J/a 
in great distress, is prevailed upon by H. C. to 

enter into an agreement for sale of the principnl Ifcxt of Kin of Wife's “own Blood and 
after his death, in consideration of 1,U00/. and Family.”] — On limitation by settlement to next 
other sums therein stated to have been previously of kin of said A. P. of her own blood and family, 
lent and advanced to him by H. C. By a subse- as if she had died sole and unmarried, the next of 
quent deed, in consideration of 1,854/. therein kin take as under the Statuie of Distribtitii)n. 
stated to be due from J. S, M. to H. C., and of Cotton v. Scaramlie.^ 1 Madd. 45 ; 15 B. Ik 

I, 000/. paid by J. S. M. and others, J. S. M., by 208. 
the direction of H. C., appointed that the prin- 
cipal should, on his death, be transferred to “Next of Kin in Blood accordiag to the 

J. 8. BI. and others, with, a proviso that tliey Statutes of Distribution ” — Exclusion of Widow.] 

shoitld assign the same to H. C. on payment of i — In a jiO'^t-niiptial settlement the ultimate 
1,000/. and .interest, and all further advances, limitation of a fund settled b}" the husband was 
The 1,854/. or any part of it, had not, In fact, for his next of kin in blood according to the 
been advanced by PL C. : — Held, tliat this was a statutes for the distribution of intestates' effects, 
clear fraud. Hekl, that the appointment was and in the manner in which the same would 
well executed : ihat t lie next of kin of J. S. Bt. have been distributed if he hatl died [lossessed 
had no claim ; that H. C. was a trustee for the thereof intestate.” The husband died in the life- 
personal representatives of J. 8. BL, for the time of his wife Hekl, that his widow was not 
excess beyond the money received by J. 8. BI. entitled to share in the fund with his next of kin. 
ADller v. Mhnet, Tam. 481. Fltzaavald. In re, 58 L. J., Ch. 662 ; 61 L. T. 221 : 


8. i^OE fsEXT OF ixift. course of Administration” — 

a. Who are Entitled as. Exclusion of Widow and Executors.]— In a 

marriage settlement, the ultimate limitation of a 
Words used Simpliciter denote “Nearest of fund provided by the husband was, “for his 
Kin.”]— A. assigned a fund to trustees, upon trust next of kin or personal representatives in a due 
to pay the interest to B. for his life, and after his course of administration according to tlie statute 
decease to pay, transfer, and assign the same of distributions.” There was a similar limita- 
among B.’s children ; and if no child of B., from tion, mutatis mutandis, of the fund provided by 
and immediately after the decease of B., upon the wife. The court, rejecting the claims of the 
trust to pay, transfer, and assign the same as A. husband's executors and of his residuary legatee, 
should apiioint ; and in default of appointment, and excluding his widow Held, that the'^next 
to pay, transfe]*, and assign the same to such of kin were entitled to the fuiul provided by the 
person or persons as should at the time of the husband. Kllner v. Leech^ 10 Beav. 36/; 16 
decease of A. be A.’s next of kin. A. died in the L. J., Ch. 503 ; 11 Jur. 859. 
lifetime of B., without having made any appoint- 
ment, and B. died without issue. B. is not ex- Of Wife at Death— Exclusion of Hus- 

cluded from the benefit of the limitation to A.'s baud.] — Under a limitation in a settlement (in 
- next of kin. Mmdey v. Young, 2 Blyi. & K. the event of the wdfe dying without leaving 
780 ; 4 L. J., Ch. 200. And see K C., 2 Blyl. & children in the lifetime of the husband), in trust 

K. 82; 3 L. J., Ch. 3 7., for such persons as at the death of the wife 

B, was the only surviving brother of A., and would have, become entitled thereto under the 
there 'were children of a deceased brother of A; ; statute for the distribution of the personal estate 
—Held, by the lords commissioners (over- of intestates, the husband does not take. , JVbon 
ruling PhWAj>s v. Carth, 3 Bro. 0. C. 64 ; v. ,Lyon, 33 L. T: 199: 

Mhnokleij V. Maelarens^ 1 Blyl. & K. 27, and Under a limitation, in a marriage settlement, 
the decision in the present case at the rolls), of the wife's property, in default of her appoint- 
■ that the words “ next of kin,” used simfiliciter, ment, for her next of - kin or personal repre- 
are to be taken to inean “ nearest of kin,” and sentative, the husband, taking a prior partial 










Trupt, inulcr marmc^e settlement, for the next Next of Kin Tenants in Gommon. ]— By a 
of kin of the wife, subject to her appointment by marriage settlement personal property of the in- 
will, with two witnesses, appointment in favour tended wife was settled, the nltiniate trust being 
of the husband by an iinattested will being void ; for such person or persons as at the tunc of the 
the children are entitled, not the husband, who decease of the wife should be her next of kin. 
is next of kin to his wife, and whose claim to her ‘‘under and according to” the statute of distri- 
persoiiai propert}’- is not, in that character, butions : — field, tJiat the next of kin of tlie wife 
under the statute, hut jure mariti. and in this took ns tenants in common, and^ not as jniiit 
case, according to the plan of the settlement, tenants. Itire^ L. JL d Eq. hOl. 

he was not intended. Watt: v. Watt, 3 Ves. An ultimate limitation in a marriage settle- 
244. ment was ‘‘ for the next of kin of the wife, as if 

she hn,d not been married, and not including tlie- 
Trust Defeated by Appointment to Executors husbands of both or eitlier of her sisters”: — 
— Husband Entitled.] — By a marriage settlement Held, tliat tire sisters, who were her next of kin. 
a fluid was settled upon such trusts as the wife took as joiiit tenants. Liiean v. JJraadratJi, 23^ 
should, notwithstanding coverture, by deed or Bcav. 274. 
will appoint : and in default of appointment, in 

case (which happened) there should be no issue Joint Tenants.] — By the settlement made 

of the marriage, in trust for such persons as on the marriage of E. iVL, the ultimate limitation 
should at the death of the survivor of the bus- of personal property was, “ to such person or per- 
band and wife be the next of kin of the wife, sons as at the time of tlie death of E. jM. should 
Bj’’ her will, which purported to be in exercise of be her next of kin.” E. M. died, leaving a father, 
the power, the wife devised and bequeathed all mother, and a child : — Held, that, under this 
her real and personal estate, over which she had limitatioi], the father, mother, and child took as. 
any disposing power, to her executors therein her next of kin in joint tenancy. v. 

named. She then gave several legacies, which Mangle,^, 10 CL & P. 215 ; S Jiir. 60. Affirming 
did not exhaust the fund, and appointed exe- 4 Beav. 358 ; 10 L. J., Cli. 301. 
enters. She died in her husband’s lifetime : — By a marriage settlement, the wife’s portion 
Held, that the fund wms by the appointment all was limited to the wife for life, with remainder 
converted into the wife’s general personal estate, to the husband for life, with remainder to the 
and hence that the unexhausted portion be- children of the marriage, to be vested at twenty- 
longed to the husband, and not to the persons one or marriage ; and in case none should attain 
entitled in default of appointment under the that age or marry, then in trust for the brothers, 
settlement. Briclicrideti v. Williams, L. E. 7 and sisrers of the wife or their issue, as she 
Eq. 310; 17 W. K. 441. ! should appoint, and in default of appointment 

I in trust for her next of kin : — Held, that the 
Wife Illegitimate — Husband entitled as j children of the marriage were not excluded from 
Administrator.] — By a marriage settlemenc, a { taking under the ultimate limitation. 2 /a And 
fund, the property of the wife, w’as settled on see (drag, In re, Aliers v. Sears, supra, coL 
her, and her husband and their issue, and in de- 978. 

, fault of issue on the wife’s next of kin. The 
wife, who was illegitimate, died without issue, Children Entitled as Nearest of Kin not- 
and her husband administered to her : — Bleld, withstanding Appointment to Husband.] — A 
that the crown was not entitled to the fund, father gave his residimry estate to trustees for 
but that it belonged to the husband as adminis- his daughter for life, and after her death amongst 
trator to his wife. UawJuns v. Ilawhins, 7 Sim. her children, grandchildren, or other issue, as. 
173. she should by deed or will appoint, and in 

default of appointment a.s she should by deed or 
.^ticles Signed after Marriage — Husband will generally appoint, and in default of appoint- 
entitled as Wife's Administrator.] — Proposals ment under that power to her nearest of kin,, 
for a settlement of a lady’s property, to be exe- according to the statute of distributions. The 
cuted before marriage, were prepared in Eng- daughter made a testamentary appointment under 
land, and sent out to the parties abroad. Before the general power in favour of her husband, 
they reached their destination the parties reciting, as tlae fact was, that she had then no- 
married. The husband and wife then signed the children. She afterwards had children, but died 
proposals. The proposals were for a settlement without revoking the appointment : — Held, first, 
on the wife for life, remainder to the husband that there was an implied gift to the objects of 
for life, remainder to the children of the the first power in default of appointment- 
marriage ; in default of children, as the wife Jeffery, In re, 42 L.J., Gh. 17; L. E.l4Eq. 136;. 
should dispose by will ; in default of such dis- 26 L. T. 821 ; 20 W. E. 667. 
position, to the wife’s next of kin. Fart of the Held, secondly, that if not, the appointment 
property (which was all personalty) was stand- was conditional on there being no chiklren, and 
iiig in her owm name and right at the time of they took as nearest of kin as in default of 
her marriage ; pari consisted of her share of a appointment. TIk 
fund vested in the names of trustees of her 

mother’s marriage settlement, and in which the , Brother, Sister, and Deceased Brother’^ 
lad}^ had only a reversionarylnterest, her mother Daughter entitled eq.uaily.] — By an antenuptial 
being stilly alive. The wife shortly after the settlement moneys, the property of the wife, 
mArriage died intestate, .an4 without, issue. . The weic settled in trust to pay the interest to her 
husband ..took out letters of administration .to her during her life, and in the event of her death in 
.esiatesvyH^ that if dhe lifetime pf^her husband, then as to th4 
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eTout oE her appointing (ind with- or any child or children, grandchild or grand- 

out iS'^ne her. tlicn "in trust for the children, her snrvn ring, to pay tlie principal nnil 

persctns legally eidilled t1ic*reto as the next of all interest which may he then duo thereon t{^ 
kin of the wife,” free from llie eontrol or debts sucli person or persons as, under the slatute of 
of her husbjind. Tlic wife died in the lifetime distributions, would be entitled to the same as. 
of her husband, without leaving any issue her the next of kin of H. in case H. shall liavedied 
snrviring. She was survived by a brother, a intestate” : — Held, that the next of kin of H. at 
sister, and iiiece (i-lie only child of a deceased the time of his death were the parties entitled tc- 
brother): — Held, that the niece was entitled to the fund, and not his next of kin at the death 
one-third ]iart of the nionevs. Aldd v. .Fra,ner, ! of W. Bay y. Baa, Ir, K. 4 Eo. 385 ; 18 W, Ih 
1 ir, Ch. B. 518. “ i417. ‘ 


Sister, excluding Deceased Brother’s Children.] 
— Tjimitation. by settlement of personal property 
to next of kin, in ecpral degi’ee, passes the pro- 
perty to a. surviving sister, in exclusion of children 
of deceased brother. Ana/t., 1 Madd. 36. 

Wife’s 2fext of Kin at Death or Re-marriage 
of Husband — Divorce and Ee-marriage. ] — A fund 
was settled on marriage in trust, after a life 
interest to the wife jiiid other limitations, for the 
wife if she should survive her husband, but if 
she should die in his lifetime, in trust for the 
husband for life, or until he should marry again, 
and upon his decease or marriage as aforesaid, 
in trust for such persons ns at the time of his 
death or marriage should be the next of kin of 
the wife. The marriage was dissolved by decree ; 
both husband and wife married again, and the 
wife died : — Held, that the next of kin of the 
wife at her death were entitled to the fund, 
the words “his death or marriage” being read 
as meaning the determination of the prior 
interests. Matlum, In, rr, 24 W. B, 960. 

Held, also, that the husband's interest was 
destroyed by his second marriage in the lifetime 
of the wife. Ih. 


b. Time for Ascertaining*. 

intimate Limitation to Hext of Kin of 
Husband.] — By a marriage settlement a fund 
was settled on the wife, if she should survive her 
husband, for her life, remainder to her children, 
who, being sons, should attain twenty-one, or 
being daughters should attain that age or marry ; 
and the trustees %vcrG directed to apply a portion 
of the income of the clnld}*en’s expectant shares 
for their maintenance, and to accumulate the 
surplus for the benefit of such person or persons 
as should be entitled thereto, by virtue of the 
settlement : provided that, if no son should 
attain twenty-one, nor any daughter should 
attain that age or marry, then the fund should 
be in trust for such person or persons as the 
husband should by deed or will appoint : and, in 
default of appointment, in trust for his next of 
kin, according to the Statute of Distributions, 
and as if he had died intestate. There was issue 
of the marriage one son only. The husband died i 
first, without having exercised the power re- 
served to him ; then the son died under twenty- 
one ; and lastly, the wife died : — Held, that the 
fund vested in the son, as his father’s next of 
kin, at the father’s death, and not in the persons 
who were the father’s next of kin at the son’s 
death. Smith v. Smith. 12 Sim. 317. 

By a marriage settlement a sum of 500Z. was 
settled upon trust to pay W. the interest for her 
life, and in the event of there being no issue of 
the marriage, and of H. dying in her lifetime 
without having executed the power of appoint- 
ment reserved to him, “ then upon trust imme- 
diately upon the death of W. without leaving H., 


Ditimate Limitation to Kext of Kin of Wife.] 

- -Ju a maiTiage settlement, which gave successive 
life interests to the wife and hu.sband, tlie xiltiraate- 
limitation of personal property, in the event of 
the husband surviving the wife, was in trust for 
the person or persons who, under tlie statutes for 
tlic <listributionof the estatesof intest.atcs would, 
on the decease of the wife, have been entitled 
thereto in case she had survived the husband, 
anti had then died possessed thereof and intes- 
tate. The wife predeceased the husband : — • 
Field, that the class of persons to take under the- 
limitation ought to foe ascertained as at the date' 
of the death of the wife, and not as at the date' 
of the death of the husband. Bra-dley, In re^ 
Bronm v. CHtrell, 5S L. T. 631. 

By a marriage settlement, certain personal pro- 
perty was settled upon trust for the husband and 
wife for their respective lives, and after their death 
for the issue of the marriage, and in ense of 
failure of issue, and of the wife dying in the 
lifetime of the husband (which events happened}, 
upon trust for such person or persons, other than 
and except the husband, “ as should then be the- 
next of kin of the wife, and would have been 
entitled thereto under the statute of distributions-, 
in case she bad died sole, unmarried, and intes- 
tate” : — Held, that her next of kin at her- 
death, and not those at the death of her husband, 
were entitled. Wheeler v. Addanis, 17 Beav.. 
417 ; 1 W. B. 473. 

In a limitation in a deed, on a particular event,, 
to the “ then ” next of kin of A., the word “ then ” 
was held to refer to the event, and not to the- 
time of its happening. IF 

A limitation to the next of kin of a wife, after 
the death of the surviving husband and failure of 
children : — Held, to be an exception to the- 
general rule, and to mean not the wife’s next of 
kin at her death, but at the death of the surviving, 
husband. Finder v. Fbuler, 28 Beav. 44 ; 29- 
L. J., Ch. 527 ; 6 Jur. (N.S.) 489. 

By a marriage settlement moneys belonging to- 
the wife were limited to the husband and wife- 
sucdjessivel}^ for life, with remainder to the issue- 
of the marriage ; but if there should be no issue 
of the marriage who should acquire a vested 
interest, then, in case the husband died in the- 
lifetime of the wife, in trust for the wife abso- 
lutely ; but if the wife should die in the lifetime- 
of the husband) then, after the decease of the 
husband (in default of appointment by the wife),, 
in trust for the persons who, under the statutes- 
for the distribution of intestates’ effects, would 
then be entitled to the personal estate of the wife,, 
in case she had survived her husband, and had 
died possessed of the same intestate. The hus- 
band survived the wife : — Held, that the period 
when the class of next of kin was to be ascer- 
tained was the death of the husband, and not 
the death of the wife. ' Ib. 

By a marriage settlement, personal estate of 
the wife was settled in trust for the husband and 
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wife for their lives, and afterwards for the 
•cliiklren of ilie nuuTiage, and in default, for the 
wife, if she survived her husband, but if she ])rc- 
deceased him, then (subject to his life interest) 
fx>r such person as, at the death of the wife, 
woiild, undei' the statute, have been entitled to 
her personal estate, as her next of kin, in case 
she had survived her husband, and had after- 
wuirds died intestate. The husband survived the 
wife : — Held, that her next of kin, ascertained 
at the iiusbaiid’s death, were entitled. Chalmers 
v. Serth. 28 Beav, 175 ; 6 Jur. CN.S.) 490 ; 8 
W. R. 42H. 

By a marriage settlement, dated in 1844, trust 
iunds to which the wife was entitled were 
settled upon trusts for the benefit of the wife 
and husband during their respective lives and 


,0. On Dying* Unmarried. , 

Construction — Without ever having been 
Married.] — Where there is a gift ov(3r in the 
event of a person, who is not rnai'ried at the 
time, dying nriinarried,” it means without ever 
liaving been married. Ileywvod v. lIe]jWoo(l, 29 
Beav."9 ; SO L. J., Cii. 155 ; 7 Jur. (K.S.) 228 ; 3 
L. T. 429 ; 9 W. li. 02. 

In a limitation iu a marriage settlement, 
giving the whole fund, after the death of the 
parents, to an only child, if but one should have 
died “ unmarried and without issue,” the word 
“ unmarried ” was construed '* without Iniving 
been married,” and one having married. : — Hold, 
that the clause became inoperative. 1 h. 

Trust funds were directed to be paid, after 
I the death of the survivor of husband and wife, 
in tlie event of there being otjly one child of 
the marriage, or, there being more than one, 
if all but one should have died unmarried and 
without issue, to such only child ; but if tliere 
should be more than one child, in default cf 
appointment by the husband and wife, to all 
the children equally, the shares to be vested at 
twenty-one or inarriage. There were several 
children of the marriage ; some had attained 
twenty-one, and two of them were married, of 
whom one had issue : — .Held, that the contin- 
gency contemplated by the settlement ctmld 
not happen, and that an appointment iu favour 
of one of the children was valid. Ih. 

The primary and usual meaning of the word 
“unmarried,” in the absence of any context 
showing a different meaning, is “ without ever 
having been married.” JJltnuldl v. Be Falhe, 
57 L. J., Ch. 576 ; 58 L. T. 621. 

By a marriage settlement pro[)erty belonging 
to the wife was settled in the events which 
happened, subject to the life interests of the 
husband and wife, in trust “ for such person or 
persons as, under or by virtue of the statute for 
the distribution of intestates’ effects, would at 


remain upon the trusts following : if the husband 
jshould die in the lifetime of the wife, then, after 
his decease and such failure of issue as aforesaid, 
in trust for the wife absolutely 
band should survive the 
decease of the husband so survivin, 
such failure of issue as aforesaid, “ ; 
person or persons who, 


but if the hus- 
wife, then, after the 
‘ ig the wife and 
in trust for the 
person or persons who, under tbe statules marie 
for tiie distribution of the estates of intestates, 
would then be entitled to the personal estate of ’’ 
the wife in case the wife, “ having survived” the 
husband, ‘‘had died possessed of the same in- 
testate, and to be divided between or amongst 
the same persons respectively, if more than one, 
in the sluvres and proportions in whieb tuo same 
respectively would, under or by virtue of tlie 
sail I statutes, be divisible among the said persons 
respectively.” There was nc\er any issue of the 
marriage. Tlie vsdfc died in 1886 ; and the hus- 
band died in 1888. The question was, when the 
class of next of kin of the wife entitled to the 
trust funds was ascertainable — whether at the 
death of the wife or of the husband : — Held, 
that the wife’s next of kin entitled to take were i 
to be ascertained, not at the time of her own 
death, but at tbe time of the death of her hus- 
band. Kliufs Settlcnimt, la, Cihsoii v. 
Wright, 60 L. T. 745. 

By a marriage settlement dated in 1839 
certain property was vested in trustees upon 
trust for the appointees of the wife, and iu de- 
fault for her for life for her separate use, and 
after her death for the intended husband for 
life, and after the decease of the husband and 
tbe wife, in trust for the person or persons who, 
under tbe statutes made for the distribution of 
the estates of intestates, would then be entitled 
thereto in case the wife, having survived the 
husband, were to die possessed thereof respec- 
tively and intestate, and to be divided betw^een 
or among such persons, if more, than one, in the 
shares and pro}’!ortions in which the same, would 
be divisible under the same statutes. The wife 
died in the lifetime of the husband. Her next 
of kin uxKler the statutes at her death, and those 
persons who would be her next of kin if she 


entitled to her personal estate as her next of kin 
in case she had died intestate and unmarried” : — 
Held, that in the absence of anything in the 
settlement showung a contrary inteiition, the 
word “ unman'ied ” must be construed to mean 
without ever having been married.” lb. 


Not Having a Husband at the Time.] — 

The word “ unmarried ” in one part of a settle- 
ment, held to mean not having a husband, 
although in another it was clearly used in the 
sense of “ without having been niai ried.” Fratt 
V. Mathew, 8 He G. M. k G. 522 ; 4 W. Ji. 
112 . 

A fund was settled in conteraplatioxi of maji’- 
riage, for the wife for life, then for the husband 
for life, then for the children of the inarriage 
equally (subject to a power of appointnient 
among them), to be paid at twenty-one, or in 
the case of daughters, on their attaining I hat age 
or marrying ; and in the event of any of ihom, 
beitig a son or sons, dying under twenty-oue, or 
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tho word unmarried/’ in the ultimate timstwas 
to be construed ’• not having a husband at the 
time.’’ Ih, 

Operation of 3 & 4 Will. 4, c. 106, s. 3.]— The 
3 k, 4 Will. 4. c. 10(>. s. 3, does not apply to tho 
ultima, to limitation in a marriage settlement by 
a womn,ii to the persons who would have beeji 
entitled if she had died intestate, and without 
bnYinu’ been married. Hoywootl v. IlcywoocU b 
N. K. 441 ; 34 L. J., Ch, 317 ; 11 Jiir. (nIs.) 633 ; 
13 \V. ;FL 514. 

l->y a marriage settlement real estate, of which 
the lady was seised as heir to her maternal 
gra.ndfa,ther, was coi.n'e.7ed to trustees, upon 
trust for the lady and her heirs until the mar- 
riage, and after the marriage upon trust for the 
lady for life ; with remainder, in default of 
issue ol: the raari’iage, in trust for the lady and 
her heirs, if she survived her husband ; but if 
she pi’cdeceased him, then in trust for the person 
or persons who would at her death have become 
entitled to the property if she had died intestate, 
and without having been married. The lady diet I 
without issue in her husband’s lifetime : — Held, 
that the ultimate trust being for the benefit 
neither of the settlor nor of the heirs of the 
settlor, was unaffected by 3 & 4 Will. 4, c. 106, 
s. 3, and that the persons intended to take 
thereunder were those who would have been 
entitled if the settlement had never been exe- 
cuted ; and, consequently, that the heir ex parte 
materiia took the property, by purchase, under 
the settlement. Ih, 

Effect to Exclude Marital Eight, but not 
Children.] — The words “ unmarried, or without 
.having been married,” when used in a settle- 
ment, and a],.)pl.ied to the wife, are intended merely 
to exclude the marital right, and not to defeat 
any interest which the children might otherwise 
be entitled to as next of kin of their mother. 
Pratt V. 22 Eeav. 32S, Affirmed, 25 

L. J.. Ch. 686 ; 2 Jur. (xs.) 1058 ; 4 W. K. 
772. 

In a marriage settlement of the wife’s property 
which contains no express provision for children 
or issue, the words “ without having been 
married” in an ultimate trust for the wife’s next 
of kin will not exclude a child as against nephews 
and nieces. PalVs Settlement^ In re (infra'), 
V. Bnuim (infra, col. 987), and Ardeti's 
Settlement, Iti re (W. N. [1890] 204), followed. 
Pm mins v. Bradford (infra, col. 9S8) disapproved. 
Stoddart v. Sadnle, 63 L. J., Ch. 467 ; [1894] 1 
Oh. 480 ; 8 E. 372 ; 70 L. T. 552 ; 42 W. E. 361. 

By a marriage settlement, a moiety of the 
settled fund was assured in trust after the death 
of the wife, if she died in the lifetime of the hus- 
band, to such uses as she should appoint ; and in 
default of appointment, to such person or persons 
as at her decease would have been entitled to the 
clear residue of her personal estate under the 
Statute of Distributions, in case she had died in- 
testate without having married. On the death 
of the wife, in the lifetime of the husband, with- 
out having exercised the power : — Held, that the 
children of the marriage were entitled, JSforimPs 
Trusts, hi re, 3 De G. M. & G. 965 ; 22 L. J., Oh. 
720 ; 17 3ur. 444. Eeversing 1 Eq. R. 53 ; 1 
W. E. 220." 

By marriage articles, the personal property of 
the intended wife was agreed to be settled for 
her separate use for life ; and after her death, in 
case she died before her husband, in trust for such 


! persons as would be entitled as lier next of kin, 
in case she had died intestate and unmarried : — 
Held, that Die children of the marriage, and not 
the pej’soiis who would have been her next of kiii 
if she had died without having ever been married, 
were entitled. Wingham v. Vhieent, 9 L. ,J., Oh. 
329 ; 4 Jur. 452. 

By a marriage settlement tlm trust fnnd.s were, 
in the event of the husband surviving, to g>» as if 
the wife bad died without having been married. 
She died, leaving her husband and one child sur- 
viving ; — Held, that the trust funds went to the 
child. B(M\s SMimient, In re, 48 L. J., Ch. 
279 ; 11 Ch. B. 270 ; 40 L. T. 880 ; 27 W. E. 
409. 

Child of Second Marriage Excluded,] — By a 

hnaiTiage settlement funds were vesre<r in 
trustees, for the intemhjd wife and husband 
successively, for their lives, and after their 
deaths for the children of the rna,rriage, as the 
husband and wife during their joint lives, or the 
suiwivor, should appoint; and in default of 
appointment, for the children equally, <.)r for one 
child if only one, the shares to ves: in sons at 
twenty-one and in daughters at twenty-one or 
marriage ; on failure of issue who should acr|uire 
a vested share, as the wife slujuld, notwithstand- 
ing her coverture, by deed or Avill a[)point ; and 
in default of such appointment, and so far as 
the same should not extend, then as the husband 
should by will or deed appoint ; and in default of 
appointment by him, for such person or [>ersoris 
as, under the statutes for tho <{istrihution of the 
effects of intestates, would have become entitled 
thereto at the decease of the wife, if she had 
died possessed thereof intestate and without 
having been married, with a power to the trustees 
after the death of the husband, or during his life 
with his coriseiit, to advance one-half of the 
respective shares of the sons towards placing 
them out in any business, employment, or 
advancement in the world. There 'were tw'o 
children of the marriage, who died infants. The 
wife surviv'ed the husband, married again, and 
had by her second marriage one son (the plain- 
tiff), and died intestate, without making any 
appointment of the fund, leaving the second 
husband (her administrator) surviving: — Held, 
that the next of kin of the wife, excluding the 
plaintiff, w^ere entitled to the funds, Hardman 
V. Maffett, 13 L, E. Ir. 499. 

Construed “ without a Husband at time of 
Death ’’ — Children of Second Marriage entitled,] 
— Ill a settlement, the expression “ in case she 
(the wife) had died intestate and unmarried” : — 
Held, equivalent to “in case she had died in- 
testate and a widow.” Sa%nders, In re, 3 K. & J. 
152. 

Accordingly, under a limitation, at the wife^s 
death, to the persons who, in the event above 
mentioned, would have been entitled to her 
personal estate : — Hel<I, her first husband having 
died without issue, that her children by a second 
husband, who survived her, were the persons 
designated. Ih, 

marriage settlement gave a fund to trustees 
for M. (the intended wife) for life, and after his 
decease, as to one -moiety for the husband, and as 
to the other moiety for the children, at such ages 
as the wife/ notwithstanding her coverture, 
should appoint, and in default of appointment, 
among the children, as tenants in common to be 
vested at twenty-one or marriage ; and if there 
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5 ;houlcl be no clilkl, as to the whole for the bus- “ witbo' 
bend for lile ; and after bis decease for any per- first, ^ w 
^011 the wife, notwithstanding her intended or appoint 
any future coverture, might appoint ; and in de- rnarnag 
faiilt of appointment, “ for the person or persons 1. 

w'ho, at ti e decease of F., should be of her blood before 
and in kin to her, and who in their own right, or liqiudat 
in rio-ht of their representatives, wouldbave been was^ent 
vmtitled to the same under the Statute for Dis- to the i 
tribution, in case M. had died possessed theiwt the ne^ 
intestate and unmarried.” The -wife died with death o: 
her first child, which survived her only one day. was eni 
She had not exercised the ]) 0 \ver of appointment ; Ins iiie, 

Held, that "unmarried” in this settlement trustee 

meant being without a husband at ithe time of 48 L 
death, that consequently the fund W’ent to the 28 \^ . I 


Children of Former Marriage Excluded.]— 
By a settlement on the marriage of a w-idow, 
contaiiil 112 ,' a recital that she had three chib iron 
by her fm-mer marriage, but no other reference 
to such children, the trust property was settled, 

‘ events which happened, in trust, subject 

been entitled thereto if she had died. 
;sed thereof “without ever having] been 
She died, leaving the said children 
. —Held, that the property iveiit to the 
'SOUS who would have been entitled thereto if 
; had died a spinster. Emmins v. Emdfordy 
'nison Y. Etnniin.s, 49 L. J., Ch. 222 ; 13 Ch. D. 
1 ; 42 L. T. 45 ; 28 W. E. 531. 
nTLs()7i Y. Atkin.w}i (sui)ra) explained. ^ EaWs 
.^ A:tUme)it^ In supra, col. 986, and Viton y. 
Brown (supra) disapproved. Ih. 

Husband Excluded.]— Upon the construetion 


in the events whicli happened, in trust, subject 
to her life interest, for the persons who ^ would 
have 
posser 
married, 
surviving 
pers...... 


Illegitimate Child entitled under Special rro- 
vision.]— On the marriage of a widow ivlio bad 
an illegitimate daughter, funds belonging to her 
were settled on trust for her separate nsc, with- 
out power of anticipation, -with remainder to her 
appointees by dee(l or will, and in default of 
appointment for her absolutely, A she should 
survive her intended husband ; but if she died in 
bis lifetime the fund was to be held in tnist for 
the persons who would have been entitled under 
the statin es for the distribution of the effects of 
intestates, if she had died intestate and without 
having been married. And it was declared that 
her illegitimate daughter should for the purposes 
of that1:rust be deemed to be her lawful child. 
The settlement contained no express provisions 
for children or issue. The marriage having taken 


a settlement made on the second marriage of a entitled to his personal estate, as his next or kin, 
tldow of her property, a life estate for her according to the statute of distnbntions of [,icr- 
feparate use wal' given to the wife, followed by sonal estate of persons dying mtestate, if the 
nn estate to the husband for hia life or unta his hnsbmd had died intestate without having been 
bankruptcy. Provisions were then made for the married to A., his wife. _ 1 he wite died, and 
chOdrei of the marriage and a son of the wife’s the husband married again and died i-Held, 
fo^er marriage. And it was declared that, if that his widow took nothing under this limita- 

“n of the former maiTiage should die under tion. v. (Xer.O, t 

twenty-one, and if there should be no child of Beav. 86: 12 L. J., On. 337. 

the marriage who should attain twenty-one or _ j ^ 

marrv under that age, then, subject and without Brother Entitled — Children of Deceased 

Sdicetotbetrufts before declared, and after Brother Excluded.]— In a marriage settlement 
Me death of the husband, and of the son of the a sum of stoch was given to trustees, after the 
former marnage under twenty-one, and the de- death of husband and wute, upon trust, in case 
£X or failure of children of the marriage, the wife died first, “ for such person or persons 
“which shall last happen,” the trustees should as at the time of the death of the husband should 
hold the property, if the wife should survive be the next of kin of the wife and \voubl be 
'the husbam m trust for her absolutely, but, entitled to her personal estate and effects, his, 
if the husband should have survived’ the wife, her, and their executoi'S, administrators, and 
in' trust for such persons as the wife' should by assigns, as if she had died sole and unmarneci. 
will appoint and, subject thereto,. in trust for On the death of the husband only one brother 

uSt of iin oiii-idren of the other , • ^ ^ _ 
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brothnrrf : — Held, that the brother survi 
the death of; the Imsbaiid took the whole 
the next of kin ilcai, equated in the sett 
Srttlcmenf, J)i 17 Sim . 221. ; ! 

Ch, ur>. 


mortgage, and after retainer of his debt aed 
costs paid the balance of the sale moneys into 
court under the Trustee Kelief Act. Upon a 
petition tVjr payment out, A. B. contended tliat 
the sale had destroyed the voluntary settlement, 
and that the persons claiming thereauder had no 
eciuity against the sale moneys, -whicli must be 
treated as if the sale had been made by A. B. 
himself : — Held, that the voluntary settieinent 
was a complete disposition by the settlor of the 
proceeds of the sale of the estate in case the 
jUdor mortgagee should exercise his powei’, aiid 
that tlic volunteers under the seltlemeur were 
entitled as against the settlor to the fund in 
court. Walhamptoii In 53 .L. J., 

Oil. 1000 ; 20 Ch. B. 301 ; 51 L. T. 2S0 ; 32 
W. K. 874. 


Express Exception.] — Personal estate brought 
?nto seUlemeut by B. stood limited on trust for 
the pej-sun or persons (exclusively of A. and his 
repi-esentarives) who under the statute of distri- 
butions would have become entitled, if B. had 
•died pusse>sed thereof, a feme sole and intestate. 

A. was B.’s brother. At B.’s death her statutory 
next of kin included three daughters of A. : — 
'Meld, that the term rci)rcseniatives meant those 
wlio represented A. as statutory next of kin of 

B. ; and tliut A.’s daughters were therefore 

cxcludeil fi'om taking under the settlement. 
Lindmy v, 40 L. J., Ch. 878. 


Eight to Eedeem Mortgage.] — One that 
claims under a volimtary conveyance may re- 
deem a mortgage. Ho want v. Harris^ 1 Fern. 
193. 


9. For A^olunteep.s. 

Principle — Where Contract founded on Mar- 
riage.] — A father living on affectionate terms 
with his daughter is the proper person to recom- 
mend and advise her, and her natui'al agent in 
matters relating to the preparation and provi- 
sions of her marriage settlement, and there is no 
■occasion for any independent legal advice 
beyond that of the family solicitor who is 
preparing the settlement. If, however, the 
father is taking under the settlement a benefit 
from the daughter, she ought to be separately 
advised. Smith v. Illffe (post, col. 1040) dis- 
apju'oved. Wollaston v. Toihe (ante, col. 901) 
•doubted. Tucker v, Benneft^ 57 L. J., Cii. 507 ; 
SB Ch. D. 1 ; 58 L. T, 050— C. A. 

The court will not apply to the consideration 
■of provisions in favour of volunteers contained 
ilia contract founded on marriage, the princi[)les 
on which it would act in considering piovisions 
contained in a voluntary settlement — Per Cot- 
ton, L.J. n. 


To Sue to Set Aside Adverse Deed.] — 

In 18(10 A. sold and conveyed some property to 
B. ; afterwards, in 1804, A. a deed, reciting 
that the deed of 1860 was invalid, voluntarily 
conveyed the property to trustees for himself for 
Life, with remainder to his children : — Held, 
that the infant chiklren of A. could maintain 
a suit, as sole plaintihis, to set aside the deed of 
1800, the right to sue being incidental to the 
property conveyed. Blokinson v. BnrrelL 35 
Bear, 257 ; L. K. 1 Eq. 337 ; 12 Jur. (N.S.) lOO i 
13 L. T. 660 ; 14 W. E. 412. 


Post-nuptial Settlement — Voluntary as to 
Children.] — Where a post-nuptial settlement has 
.been executed by a husband and wife in con- 
sideration of an exchange of interests between 
them, such a settlement, though for va,lue as 
between themselves, is voluntary as regards the 
■children of the marriage, and specific perform- 
ance of a covenant to surrender copyholds 
cannot be enforced by them. Green v. Faterson, 
56 ,L, J., Ch. 181 ; 32 Ch. D. 95 ; 54 L. T. 738 i 
34 W. E. 724—0. A. 


Defence to Voluntary Deed, when Eestrained.] 
— Equity will not take away any defence the 
party may have at law to a voluntary deed ; 
but if deed for good consideration had been 
discharged by voluntary release, such defence 
wmuld be restrained. Fraund v. Turner. Fitzg. 


Trust for Payment of Debts— Hon-eommuni- 
cation to Creditors — Death of Settlor — Charge 
on Estate — Eevocation.] — By a deed of settle- 
ment of an est,ate, made as part of a family 
arrangement, a father and son appointed the 
estate, after a life interest therein to the father, 
to the use of trustees, upon trust, with the con- 
sent of the settlors, and after their deaths at the 
discretion of the trustees, to sell the same or any 
part, and apply the proceeds, and the rents and 


Voluntary Settlement — As against Person 
Claiming through Settlor.] — A court of equity 
will not, where there has been a voluntary 
■settlement, interfere to disturb that settlement in 
favour of a person whose claim is derived only 
through the settlor. Dolphin v. Aylward.^ 

L. E. '4 H. L. 486 ; 23 L. T, 636. 

By Mortgagor— Sale by Mortgagee under ^ ^ ^ „ 

Powers — Title to Surplus Money.] — A. B. profits until sale, in payment of all the debts of 

having mortgaged estates in fee simple, subse- the father ; and upon further trast to convey the 
quently made a voluntary settlement of the unsold part to the uses of a settlement of even 
same estates and all his ‘interest therein to date, under which the father was tenant for life, 
grantees to uses to hold, subject to the mortgage with remainder to the son for life, with re- 
and to a power of raising a sum of money for mainder to his first and other sons in tail. The 
himself, to the use of himself for life, with re- creditors were not parties to the deed, nor was it 

mainder to his first and other sons in tail, with communicated to them. After the father’s death 

remainders over. The mortgagee afterwards sold part of the estate was sold and the proceeds 
the estates under the power of sale in the applied in payment of all the debts of the father 
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I rr, 44 L. J., Ch. 247 : L. B. 19 Eq. 320 ; 32 
Bv a deed dated in 1824, E. and 

survivor of E. and S. with remainder to her 
di children. K. die<l in ISdS, leaving two children. 

' ' S. died in 1873 without 1 ‘aving been mamed i ^ 
V. I Held, that the word “ survivor m the 

of S.'s raoietv, contingent on iier ( vmg withoat 
leaving children, might be read as ^othei', 
and that the children of E. were entitled to 

’‘■“fehrvivor’- read as “other.” 

3 Jur. (N.S.) llbl ; 6 . B. 21. 

•ibution referred to.]— A post- 
it, executed when at least one h 

alive, recited an 

ide for the present and future 
-e, and directed that, after the 
death' of the wife," the trustees should pay and 

- ' - of money 

amougst'the present and future iffiue aocording 
to appointment, and in default of appointment 
share and share alike, with benetit of survivor- 
ship ; iiroviso. that if the husband survived the 
wife, and that the issue of the mamage^died 
unmarried, or, being uiamed, died without leav- 
iim issue, in the lifetime of the husband, the sum 

shSuld be paid to iiim, W* 'It! 

Pqj. husband :- — Held, that the 
with benefit of survivorship” referred to 
■ vhich the fand becamp distributable, . 
aiid that that date was the death of the wi.Le. 
^ Ir. II. 3 Eq., 22. But seeoS. C' on 

either, of | appeal, Ir. IL 4 Eq. 1. , . . .,,. 4 . a fnp 

- - A fund was settled by deed in trust f 01 A.^loi 

life, aud then for her children, and ni default of 
■ h .... : .. 3 ., “ if then living,”: but in ::Case ot 
B/s death before A., in trust for “the surviving 
of B. by her deceased husband: — Held,. 
L V..W .survivorship had reference to the death 

PI F. I of A. Held Y. lieid^ 30 Beav. 388, • , 


except one due to his sister ; 
portion was subsequently J*e-conveyedto the u 
of the settlement of even date. Aftei the dt. 
of the son the executors of the only unp: 
creditor Glaimcd payrnent of her debt as f 
the owner of the settled estate :—!--- > 
case fell within the authonty ot hfnmt 

Si'mpsim (f> H. L. Cas. 121), and not fcn 

Zamlardalc (Xm-iO (3 Sim. 1 ; 2 Eufe. 

451 ) ; and that as there was a trust crea 
the deed in favour of the ’ \ i o 

tecame irrevocable on the cl^tli of the father he , S. 
estate was liable to satisfy the debt. ^"^<7^76 
JClfy.mL. J., Oh. 240; [ISOi] 1 Ch. 4bU , /6 
L. T.’IST : 4.0 “^V. R. 442. 


10. Foli SUEVIVORS. 

lonstruction.]- In construing limi- (J H. L. Cas. 375 
parent for life, and afterwards to Ins 
“h a nrovision relating to survivor- Period of Pis 
xvlipther occurring in wills or nuptial seitlciiii 
the Inie Mtermlhing both the child of the marnage was 

ise of the author of tlie instrument. 

JBonverie, 2 Ph. 349 : IG L. J., Ch. 


which the su 
construction 
of the gift 
declared puiq^s 
Bomerie ^. 22 . 

411 ; 11 Jur. 661. 

Successive Deaths.]-On the marriage of J. A. 
and S. A., stock was settled by deed upon trust 
Ster their death, and failure of issue of the 

.«v.v 

eoinlly provided that if either of them, J. F-, words “ 
ll! f!! F., aud E. F., should depart diis lita the date at w 

without having acquired a vested inteiest, Icai 
ing issue, the share of such person so dying Dixim, In u, 
should go to such issue ; but in case n-— - 
them should die without having lawful issue, 
then the share of him, her, or them so_ dying . _ 

should belong to the survivors or survivor ol | childi eii to !>., 
them . There was no issue of the marriage | ^ ^ , 
and B. F. died in the lifetime of J. A. and S^. A. | children 
leaving issue. W. F. survived J. F., a 
in the lifetime of B. F. without issue 

survived both J. A. and S. A. :—HeM, 11 ^ 

was entitled by survivorship to W. F. s share m 11 , Lll’i 

the fund. Aeott's Setaement, In re, 28 E. J., Oh. 
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their heirs ; and if more children than one, 
equally to be divided among them as tenants in 
common ; and, for default of such Issue, to the 
wife and lier heirs : — Held, that the husband did 
not take an estate in tail special, but for life onljq 
and that the children took by purchase as tenants 
in common in fee in remainder. North v. Martin^ 
f> Sim, 2B6, 

Surrender of copyhold to the use of suri’enderor 
for life, remainder to the use of A. for life, re- 
mainder to the use of the child or children of A., 
and for want of such, issue to the use of B. 
Sembie, A. takes an estate for life. Widdonstm 
V. Harrington. QMcrl), 1 J. A AV. 582. 


Estates for Life and in Fee — Tenancy in Com- 
mon.] — Under a limitation of real estate in a mar- 
riage settlement, after the death and failure of issue 
of the husband anti wife, in trust for nephews 
and nieces then living, and the several and 
respective heirs of nephews and nieces then dead, 
having left lawful issue living at the time of the 
failure of issue of the marriage, as tenants in 
common ” : — Held, that nephews and nieces took 
life estates, and that the eldest son of a nephew 
deceased at the time of such failure of issue took 
in fee. Marshall v. Peusood, 2 J. k H. 78. 

Eeal estate was conveyed to trustees upon an 
ultimate trust to convey and divide the trust 
estate to and among all the children of the 
settlor, and the issue of such children who should 
be living at the death of the wife of the settlor, 
as tenants in common : — Pleld, that the children 
took life estates only. Tatham v. Vermn., 7 Jur. 
(jy.S.) 814 ; y W. E.*'S22. 


"Words of Inheritance Eejected.] — A marriage 
settlement vested freehold leases in trustees “ to 
hold to the use of A. and Lis heirs and assigns, 
from the perfection of these presents, for and 
during the term of his natural life, without 
impeachment of waste,” with a power to lease, 
remainder to the trustees to preserve, and from 
the decease of A, to secure a jointure to B. (A.’s 
wife). Then followed a covenant by xY., charg- 
ing the jointure on after-acquired estate, with 
power of distress ; “ and further that the lands, 
after the decease of the survivor of A. and B., 
in case there should he but one child of the 
marriage, to the use of such only child, and the 
heirs of his or her body lawfully issuing ; and in 
case there should be more than one such child, 
then to such children in such shares and pro- 
portions as A. shall by deed or will appoint ; and 
in default of such appointment, then to the use 
of all the children, as tenants in common, share 
and share alike ” : —Held, that the words “ and 
his heirs” should be rejected, and that A. took 
a life estate. Ilaniinerdcy . In 11 Ir. Ch. E. 
229. 

Held, also, that the clause beginning “and 
further,” is a limitation in continuation of, and 
direct sequence upon, the limitations to trustees 
to preserve, 2 


Omitted.] — By a settlement made on 

the marriage of a widow, having children, real 
estate was conveyed by her to a trustee and his 
heirs upon trust, for her separate use for life, 
with remainder in trust for her children as 
tenants in common (omitting the limitation to 
their heirs) : — Held, that they took life estates 
only. lioU'idmj v. (Ir&rton.^ 16 Beav. 480; 21 
L, J., Ch, 769. Affirmed, 16 Jnr. 751. 


The rule that the estate of the cestuis que 
trustent is commensurate with tliat given to tlie 
trustees, is inapplicable to limitations in a deed ; 
therefore, where an estate was limited to trustees 
in fee, but the trust in favour of the cestuis 
que trustent wanted the ordinary words of in- 
heritance : — Held, that they took life estates 
only. Ih, 

A conveyanco to trustees, without words of 
inheritance, of the share and interest, to which 
the conveying party is entitled under a will, 
passes a life estate only in so mucli of the pro- 
perty as consists of real estate. Ilndnon, In re, 
KXthne v. Hudson^ IS E. 546 ; 72 L. T. 892. 

By a marriage settlement, real estates were 
conveyed to trustees “and their heirs,” upon 
trusts for the parents for life, and afterwards 
for the children ; and in default, as the wife 
should appoint : and in default, for her next of 
kin. The gift to the next of kin contained no 
words of inheritance ; — Held, that they took for 
life only. Lucas v. Brand veth , 28 Beav. 274. 

A., by a voluntary settlement, in 1838 con- 
veyed freeholds to trustees upon trust (together 
with a sum of stock already transferred) for 
himself for life, and after his death in trust for 
his reputed son, W., when and in case he at- 
tained twentjr-one, with a trust for maintenance 
if he should be under twenty-one .at the settlor's 
death. And in case W. should die under twenty- 
one, or die in the settlor’s lifetime, without leav- 
ing issue living at his decease, the]i over. There 
were no words of limitation in the trust for W. 
There was a power of sale in the settlement, but 
no trust to invest the proceeds in land. xV. die<l 
in 1849, having made his will in 1848, which 
recited the settlement and confirmed it, except 
as to the stock which had beensohl. W. attained 
twenty-one, and died in 1872 : — Held, that W. 
took a life estate only in the freeholds under 
the settlement, and that there was a resulting 
trust for the settlor. Middleton v. Barker. 29 
L. T. 648. 

Eemainder in a settlement, after successive 
estates tail in the sons to the daughters as 
tenants in common, and not as joint toiiauts, 
and in default of such issue to the right heirs 
of the father, admitted, without argument, an 
estate for life only in the daughters. Snell v. 

5 Yes. 469. 

Lands were limited by deed to the use of the 
settlor for life ; remainder to the use of his wife 
for life ; remainder to the use of the heir female 
of the body of the settlor, on the body of his 
wife already begotten and now" living, or which 
may be begotten hereafter : and in default of 
such issue, to the use of the heir male of the 
body of the settlor on the body of his wife to 
be begotten ; remainder to the right heirs of the 
settlor. At the time w’hen this deed was exe- 
cuted, the settlor and his wife had issue four 
daughters, ami no issue male ; but at his death 
the same four daughters, and also several sons of 
the marriage, survived him : — Held, that under 
the limitation to the “ heir female,” the daugh- 
ters took a life estate in the lands as pur- 
chasers, Ohamhers v. Taylor, 2 Myl. & Or. 376 ; 

6 L. J., Ch. 193. 


Eestoration of Life Estate by Eesettlement— 
Power of Sale.] — "W., by his will, devised 
hereditaments, subject to certain prior charges 
and estates, to the use of J. 0, and his assigns 
during his life, with remainder to the use of his 

firct-h o.tirl nt.hpr in tail inalp will 


VOL. xir. 


first and, other sons in tail male. The will 

32 


f.f'V 
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contained a power of sale exercisable by the A father, by deed, seltletl certnin leaseholds 
trustees “ at the request in writing of any upon his son absolutely, and also a rent-charge 
person who by virtue of this my will shall be and stock in the funds upon him for life, with 
tenant for life in possession” of the heredita- remainder to his children. Pie afterwards, by 
ments. J. 0., and his eldest son F, 0., by dis- deed, revoked all the benefits given to his son by 
entailing deed, conveyed the settled heredita- the first deed, and declared that all estates, 
merits to a trustee to hold the same [subject to shares, right, interest, aiul benefit given to his 
the prior nses and estates (other than the uses son by such deed, should ])e and remain to 
or estates limited to J. 0. during his life), but trustees, their heirs, executors. ^ and adminis- 
discharged from the said estate in tail and all trators, upon trust, during the joint lives of his 
subsCQ^uent estates] to such uses as J. 0. and F. 0. son and his son's wife, to pay the rents, interest, 
should by deed jointly appoint, and, in default dividends, profits, and annual income thereof to 
of such appointment, to such and the same uses, his son's wife for lier separate use, and after liis 
and subject to such and the same powers as were son’s death then to her during life or widow- 
subsisting immediately before the execution of hood, with remainder to the children : — IP eld, 
the disentailing deed/ By deed of resettlement, chiefly upon the strength of the term “clivi- 
J. 0. and F, 0. jointly appointed that the here- dends.” that the stock and rent-charge (as well 
ditaments should from that date [but subject to as ilie leaseholds) i^asscd to the wife for her life, 
the prior uses and estates (other than the uses and not during the life of the son only. Angrll 
and estates limited to J. 0. and his assigns for v. D-ia\w?i, 3 Y. ^ C. 3<)S ; S L. J., Ex. Eq. 50. 
his life), and suliject also to certain mortgage 

debts 'ss'hich had been created] remain to the Disposition by -Will.]- 

nses tncromafter dec ared ; and subject. Settlement by a feme sole, in contemplationbf 

tom rcnt-charges^the hereditaments were pnited j,, trult to pay 

to the use of J. 0. and Ins assigns durmg las life herself for her separate use for 

.MjIt.manM.rU. to ~Hi to .««. 'o! JMrfbuti ’ a! 

s« l’ eseroisable by the truLe® of'thf will at for life only m the widow, wMi a power 

bis request. Wrlht to Marshall, la re, 54 !?? by will. Anderson^. Daxosoa,\o 

L. J., Ch. 60 ; 28 Oil. D. 93 ; 51 L. T. 781 ; 33 
W. E. 304. 

To determine on Alienation — Marriage 

12. Life Interests in Personalty, Settlement.] — L. was entitled to a life interest 

under a voluntary settlement in one-fourth part 
Life Interest by Implication.] — By a marriage of certain funds, \vith remainder to his children 
settlement, a portion to which the wife was who should attain twenty-one, or tlie under that 
entitled was assigned, in trust, for her separate age, with remainder over. The settlement con- 
use during the coverture, and in case she should tained a proviso for the determination of his 
die in her husband’s lifetime, then in trust for life interest and the acceleration of the subse- 
hini during his life, and after the death of the qnent remainders if he should alien, disjiose of, 
survivor, in trust for the issue of the marriage mortgage, chai'ge, or in any wise incumber his 
living at the death of the survivor, as the wife life interest, or if by reason of bankruptcy, 
should appoint, and in default of such issue, in insolvency, or otherwise the income of the 
trust for such persons as the wife should by funds could no longer be personally enjoyed by 
deed or will appoint. The wife survived the him, but would but for that proviso become 
husband : — Held, that she was entitled to the vested in or payable to any person or persons 
interest of the portion for her life. TnndalVs other than him. By a subsequent settlement 
casi\ 3 Sim. 312. made on his marriage, L., amongst other pro- 

Settlement of sum of money upon trust, to be perty, assigned to trustees the share to which 
transferred to surviving parent, for the benefit he was entitled under the former settlement, 
of him or her, and any child or children of the upon trust to continue the trust funds in their 
marriage : — Held, upon construction of the then present investments, or upon the written 
whole instrument, that the surviving parent request of L., and after his death, upon such 
took for life, with remainder to the children, request or at such discretion as therein men- 
C%(xmihers Afkym^ 1 Sim. k S. 382 ; 1 L. J, tioned, to sell the same, and pay the income of 
(O.S.) Oh. 208. the proceeds to L. during his life, and after his 

A marriage settlement declared the trusts of a death to his wife during her life, with remainder 
sum of stock to be, that, during the joint lives of for the issue of the marriage, as L. and Ills wdfe 
the husband and wife, the dividends should be jointly, or the survivor, should appoint, and in 
paid to the wife for her separate use ; and if she default for all the children of the marriage in 
should die in the husband’s lifetime, the prin- equal shares : — Heltl, that no forfeiture of L.’s 
cipal sum should be transferred to him abso- life interest was produced by the marriage 
lately: and if the husband should, die in the settlement, for the assignment contemplated by 
wile’s lifetime, then the saipe should be held in the forfeiture clause vras one by reason of which 
trust for such person as the wife should by will the income of L.’s share would become payable 
/Appoint i^-.Tbe wife sumyadA-the.; ln?^band ; — to some person other than him, whereas by the 
Held, that the wife took^ by implication, a life ' marriage sectlemert the life interest wuis as- 
.int.eresi in the trust fund. Alim v, Gmwdkay^ \ signed to ti'ustees for his benefit. Lnclacofd v. 
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iia VO issue, and that there should be a daughter By a statement made in. 1817, freehold aiic 
or daughters of the bodies of A. and B-, such leasehold property was conveyed to trastees upoi: 
clanghte]' should have 4,0t)0h for her portion ; trust to apply the rents and profits in the main* 
and. if two or more, they to have 5,Ohf)(5. equally tenance and education of the two^ children of M., 
to be divided at their ages of twenty-one, or days deceased, until the youngest of them should 
of marriage, which should first happen ; and if attain twenty-one, and from and after that 
only one daughter, she to have the ,yearly sum of event to pay the rents unto and equally between 
100/., to be ])aid her half-yearly for her maiute- the two chihh’cri of M.. their heirs, executors, 
nance : if two or more, the like sum to be paid administrators, and assigns respectively, pro- 
them half-yearly in equal shares, until their vided nevertheless that in case either of the 
respective portions paid ; if the portions not paid, children should die without leaving lawful issue,’' 
the trustees to raise tliem out of the rents, or by then on trust to pay the share or shares of liim. 
saleormortgageof })remises, orol: })art : provided her, or them so dying unto and equally between 
that if the "father should in his ii'fetime prefer persons named. M. had two children, ^ one of 
them in mairiage, with portions equivalent, or whom, B,, died intestate and unmarried, the 
tin.*, remainderman should, after the father's other, 0., intestate as to his share, but leaving a 
death, or tlnit there should be no daughter who daughter, D. :—preld, that the interest taken by 
should attain the age of Twenty-one or be married, D. under the settlement was an interest in fee 
then the term to cwise. B. (.lied in the lifetime sim})le, and that an estate tail was not created 
of A., leaving no son, but three daughters, who by the proviso as to failure of issue. Olhvint v. 
are all unmarried : (J. took an estate tail unde]’ ll'rifjht, -17 L. J., Cli. G6-1 ; 9 Gh. D. (>46; 38 
this settlement, and the portions may he raised L. T. G77. 
for the daughters in tiie lifetime of A. their 

fatheue iri'hUithwalte y. CaHwnrjU, t. Limitations of Chattels Eeal —* Absolute 
Talbot, 30. ' Interest.] — The trust of a term is limited to W. 

for life, remainder to ll. for life, remainder to 

Eemainder in Strict Settlement for the heirs of the body of E-, and for want of such 

life, &e.] — F., by a deed executed on the mar- issue to the executors of W. : — Held, that it 
riag'C of his daughter W. with H., covenanted vests in R. Tatfo/t v. JloJhieauiV, Poll. 24, 
that he would stand seised of certain premises to A., on his marriage, assigns a term 'for 1,000 
his own use for life, and after his decease, that years, iu trust for himself for life, remainder to 
his heirs, executors, administrators, and assigns his wife for life, remainder to the heirs of his 
should convey the premises to trustees to the body of the husband and wife, remainder to the 
sole and separate use of W. for life, and, after husband’s right heirs. The wife dies, leaving 
lier decease, to the eldest son of the marriage issue ; the whole term vests in the husband, and 
and to his issue ‘‘in strict settlement for life, he may assign it. Wehhw We¥ij, 1 P. Wins. 132; 
with remainder to the issue of such issue ad 2 Vern. 668. 

infinitum, for the li'fc of each successive issue ad A., seised iu fee, demises to B., his executors, 
infinitum,” according to priority of birth and ikc., for ninety-nine years, in trust for him- 
seniority of age, males to be preferred to females, self and his wife for their lives, and the life 
with similar iimitations to female issue in default of the survivor, and after the death of the 
of male ; and, in default of all issue, as the survivor, in trust for the heirs of their two 
settlor should appoint. There was issue of the bodies ; and in default of such issue ; then in 
marriage one sou aixd three daughters. F. and trust for the heirs of the body of the husbaud ; 
H. having died : — Held, that the son was eii- and iu default of such issue, then in trust for 
titled to an estate tail in the premises, and not the heirs of the survivor of the husband and 
merely to an estate for life. Thompson v. wife, Plusband and wife have issue a son, 
18 W. R. 1136. and the husband dies, and then the son dies 

j in the lifetime of the mother, without issue ; 
Estate Tail in Eemainder — Efiect of Eecovery i the mother administers to her husband and 
and Eesettlement.] — An act of parliament re- assigns the term to the clefendant. Decreed, her 
citing a will by which estates w-ere decreed to A. assignee well entitled, aiu.! that the term should 
for life, remainder to his first and other sons not gx) to the heir of the husband as attendant 
in tail, remainder to B. in tail, and that B. had on tlae reversion. Jlaifter v. llod, 1 P. Wms. 360. 
suffered a recovery to the use of A. in fee. Trust of a chattel' real for 8. for life, and 
directed the estates to be sold, and other estates immediately after her death, for the “ heirs of 
to be purchased and conveyed to such of the uses her body,” with limitations over ; the whole 
of the will as at the time of the sale should be interest vested in S. Tlieehr'ulge- v. Kilbvroe, 
existing undetermined, and capable of taking 2 Ves. Sen. 233. 

cfiect. The estates were sold, and the proceeds A marriage settlement, after reciting that it 
invested in other estates, which were conveyed had been agreed that a cottage, &c. (which the 
to such of the uses of the will as were then'ex- husband held for the remainder of a term of 
isting, &c. : — Held, that B. did not take an 2,000 years), should be settled on the husband 
estate tall iu the purchased estates. Woiiliam tbr life, and after his decease on the wife for life, 
V. Maoliinnon, 4 Sim, 433. by way of jointure, and after their several 

deceases on the issue of the marriage, and in 
Estate ^in Eee Eroviso as to Failure of default of issue on W. 0. and his heirs, executors^ 
Issue.] — Surrender of a copyhold to the use of «kc., assigned the cottage to a trustee for the 
baron and feme for their lives, and heirs and remainder of the term in trust, to permit the 
assigns of the said baron and feme, and for husband to receive the rents for so many years 
default of such issue, to the right heirs of the of the term as should expire in his lifetime, and 
surrenderors. This is an estate in fee, and not after his decease in trust to permit the wife to 
an entail in the baron and feme ; otherwise had receive the rents during her natural life, and 
it been the case of a win. IdU v. OooTi, 1 after their several deceases to permit the heirs of 
E. Wms. 70, ' the body of the husband begotten on the body 
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of the wife to receive the rents so many years of 
the term as should expire in the life or lives of 
him, her, or them respectively, and after the 
several deceases of the ]ins])and ami wife, and in 
default of issue of the body of the husband and 
wife, as before limitetl, to })ermitW. G., his heirs, 
executors, &e.. trj receive the rents for all the 
residue of the term : — Held, that the term vested 
in the husband absolutely under the first limi- 
tation. Ihirtleft V. Grnnt, 13 Sim. 218 ; 12 L. J., 
Ch. U8 ; G Jur. Vm. 

>iSVr also Estate, and Shelley’s Case, 
ItELE IJs. 

14. Vested, Coxtixdbxt, axd Future 
INTERESTS. Sre that article. 

15, Charges. 

Estate Settled subject to Term for Annuities.] 
— Estates being settled subject to a term for 
twenty-one years, and certain annuities being 
payable thereout, the party entitled to the pos- 
session, subject to the term, on the estates being 
cleared of all charges, except the annuities, 
would be entitled to the beneficial enjoyment 
during the residue of the term, keeping down the 
annuities : and the term would be available for 
the annuitants to enforce payment. Ferrand v. 
‘WUmn, 4 Hare, 368 ; 15 L, J., Ch. 41 ; 9 Jur. 860. 

Charge — Settlors Eepreseutative eventually 
entitled to Charge.] — A., being entitlcfl in fee to 
real estates, subject to a trust to raise 6,000k for 
B., and in the event of her death without 
children, for A., on his marriage, conveyed the 
estate to the trustees of his marriage settlement, 
subject to the trusts to raise the 6,000k on the 
trusts (ill the will creating it) mentioned, and 
died, living B. On. B.’s death without children, 
A.'s representative filed a bill to establish the 
charge. Tlie court held that the cliarge was 
subsisting, and directed the principal, interest, 
and costs to be raised by a sale or mortgage of 
the real estate. Jolomn v. 2 Sm. A Cf. 

136 ; 23 L. J., Ch. 480 ; 18 Jur. 619. And see 
4 JDe C4. M, & G. 474 : 24 L. J.. Ch, 300 ; 1 Jur. 
(H.S.) 145 : 3 Eq. E. 99 ; 3 W. R. 84. 

Covenant by Settlor to Assign Benefit of 
Mortgages Paid off.] — T., the owner in fee of 
the equity of redemption of lands which were 
subject to a mortgage of 4,000Z., of %vhich 2,000k 
had been paid oti:"i:)artly by T. and partly by 
other persons, but which was kept alive for the 
benelit of the parties paying off the same ; and 
T. having become possessed of tlie benefit of the 
whole of such 2,000Z. which had been paid off by 
articles for a settlement executed previously to 
marriage, covenanted to settle the land, and also 
to assign the benefit of the charge of 2,000k 
then paid off, and all sums of money which 
he should at any time thereafter be entitled to 
receive, whether principal or interest, from any 
person or persons whomsoever as mortgagee or 
mortgagees by pxxrchase or assignment from the 
then mortgagee of all of the lands in question to 
trustees upon certain trusts. T., having paid off 
the remaining 2,000k and the mortgage debt, 
and securities having been assigned to a trustee 
for him, afterwards became insolvent : — Held, 
that as between the assignees in the insolvency 
and the trustees of the settlement, the latter 
were entitled to the benefit of tlie 2,OOOZ. thus 
paid oi Cochram v. Bt. Clmv^ 1 J ur. (x.s.) 302, 


Settlement subject to Scheduled Debts — Charge 
to Pay Debts raised by Mortgage — Priority of 
Mortgagee.] — A father, iqjon the marriiige of his 
son, executed a settlement, in 1821, conveying a 
freehold and a chattel real (which latter was 
recited to be subject to a mortgage) to trustees, 
to liokl, subject to the charges an<l incumbrances 
affecting the same, and .specified in the schedule 
annexed to the settlement, for a. term of 500 
years ; and, subject to that term, and the afore- 
said charges and incumbrances, upon certain 
other trusts. One of the trusts tJ’ t]je term of 
500 years was to raise a sum of T.tHlOk, after the 
death of the father, for tlie sole use of him and 
ids personal representatives, and to be xlisposed 
of ns lie should direct. There follovvcd, however, 
a proviso, that the 7.000/. should, in the first 
instance, be subject to the payment of all liis 
debts then affecting the premises, and to his 
covenants therein contained for payment (inter 
alia) of the incumbrances affecting the premises, 
it being the true intent of the settlement, that 
the re.sidue of 7,000Z. left after tho.se payments 
should be disposable by the father. The father 
also covenanted that the premises were free from 
incumbrances, other than such charges and in- 
cumbrances as, at the time of, or immediately 
before, the execution of the settlement, affected 
the premises and wei’e a lien thereon, and speci- 
fied in the schedule. Both judgment and simple 
contract debts were specified in the schedule. 
Ill 1825 the mortgagee of the chattel real having 
advanced a further sum to the father and son, 
part of which was applied in payment of three 
of the judgment debts specified in the schedule, 
the father and son remortgaged the cliattel real, 
and mortgaged the freehold to him for the aggre- 
gate debt ; and for better securing the same, the 
father, reciting his power nuder tlie settlement, 
directed that the trustees of the 500 years’ term 
should, after his decease, raise 7,000/. and apply 
it in payment of whatever might then remain 
due on foot of the aggregate mortgage debt. 
The judgments paid ofi were also assigned as 
a collateral security to the mortgagee. In a 
foreclosure suit by the mortgagee : — Hehl, that 
so much, only of the advance by him in 1825 as 
was applied in payment of the three judgment 
debts -ranked equally in point of priority with 
the other judgment and simjjle contract debts 
specified ill the schedule ; and, accordingly, that 
all the judgment and simple contract debts 
specified 'in the schedule were well charged by 
the settlement upon the term of 500 years and 
the 7,000/. to be levied thereout ; and that the 
remaining portion of the advance made in 1823 
ranked subsequently to all those judgment and 
simple contract debts : — Held, also, that the 
mortgage of 1825 did not operate as a revo- 
cation of the settlement, in respect of the debts 
specified in the schedule, Greene v. 8toney. 
13 Ir. Eq. R. 301. 

Settlement — Charge — Fine and Resettlement — 
Second Charge— First Charge not Barred.]— By 
a marriage settlement in 1779. lands were con- 
veyed to the use of the husband (the settlor) for 
life ; the remainder to the wife for life ; re- 
mainder to the children as they or the survivor 
should appoint ; and in default of appointment, 
to the heirs of the body of the wife by the hus- 
band ; and in default of such issue the lands to 
stand charged with a sum of 2,000/. to the wife’s 
father, his .heirs and assigns. In 1 798 1 1 lo husband 
and wife, by a deed reciting the first deed that 
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there was no issue of the marriage, and that they he should so appoint, and subject thereto, for a 
intended to bar all the estates and provisions in term of 1,000 years, to raise a sum for the eldest 
the former settlement, and to settle the lands to son, then a sum for younger children, and again 
new uses thereby declared, covenanted to levy a sum for the eldest, with proviso for raising 
a fine for that purpose, to enure to such uses as their portions according to priority, as stated in 
they should appoint ; and in default of such the settlement ; the husband exercising his right, 
appointment, to the use of the husband for life ; the trustees borrowed the amount o) the trustees 
remainder to trustees for a term of years, re- of the wife’s fortune, executing a mortgage of 
mainder to the wife for life, and after the decease the husband’s estate in the first term : on the 
of both, to the use of the heirs and assigns of the death of the husband and with, leaving five 
husband ; and as to the term, upon trust to raise children, the husband, after devising other pro- 
2, 000^., and pay tiie same to the wife, or as she perty, and directing [)aymciit of debts, appointed 
should appoint, an<l in case of her death without his eldest son his executor and residuary legatee, 
appointment, to her next of kin. The fine did who entered into possession of the father’s 
not bar the first chai'ge. On a bill by the settled estate, paid the interest of the younger 
representative of the wife's father, who was also children's fortunes until he became lunatic, and 
one of the next of kin of the wife (after the shortly after died intestate and unmarried: no 
death of the husband and wife without issue or settlement was over entered into, iior any other 
appointment), to procure both sums of 2,000/. to evidence of his intention to extinguish the 

be raised out of the settled lands : — Held, that charges to which he was under the settlement 

notwithstanding the recital in the deed of 1798, entitled : — Held, that, as heing most for his 
of the intentions of the parties, the first charge benefit, the charges were to be deemed not ex- 
of 2,000/. should be extinguished, and although tinguished, and that he was not bound to apply 
such charge still remained^ yet the trusts of the the rents and profits in reduction thereof, but 
term for raising the second charge of 2,000/. that a sum received as compensation for slaves, 
were not therefore inoperative, but the same as between the several charges, ought to be so 
must still be carried into execution ; and that applied, anti that his personal representative was 

both sums of 2,000/. must therefore be raised, bound to account for interest on that sum during 

Farr v. Slurrlffe, 4 Hare, 512 ; 15 L. J., Ch. 89 : the life of the intestate. Clarendon (Earl) v. 
10 Jur. 630. Barham, 1 Y. & C. C. 0. 688 : 12 L. J., Ch. 

215 ; 6 Jur. 963. 

Eevocation and Devise subject to same 

Charge.]-~-A., seised of remainder in fee, expec- Bill by Owner of Estate against Chargees.]-— 
taut on estate tail in N., limited same to himself i Bill by an owner of an estate, subject to a charge, 
for life, remainder to trustees for ninetj’-ninc against the persons claiming to be interested in 
years, fij trust (amongst other things) to raise the charge, suppcjrted. Vyryan v. Yyryanu 4 
and pay such sums of money, and to such | Be a. A: J. 183 ; 31 L. J.* Ch. 158*; *8 Jur. 
persons as A. shouhl hy deed or will appoint ; j (is-.s.) 3 ; 10 W. R. i79. 
and he reserved to himself gexieral power of ] 

revocation of all rises thereby limited. A.; Charged with Jointure — Settlement 

afterwards bv deed appointed that when said i ~i .-41 

.4 4. -1 T „ -1 ^ , .'of Surplus Value. — Bart or certain estates was 

estate tad should be spent, and term came i .. 4,^,, ^ -i, ... 

■ 4. ... oA/vw limited tor a term or one Jumdred and nrtv 

mto possession, trustees should raise 2,000/. <aa 7 

1 -f-..--! ,*4.* i...,,-! Tears, to secure a lomture or 400/. to b. iii. iJy 

foi* . 5 find . Coffin *XlltGcl t'llflt' it GStfltO tflll i ^ i-T - TT T? 

tS 'not tm i oi a powenn'the scttiomcntyft^^rc- 

til? I ^^ting that chale, demised the same part to F. 
tlrn Af n ill thsif f 01' niiietv-nine yeai’S froiii the death of thesur- 

i til X: -.in trust that the said B. E. and her 

-A'x l 9i)nn/ tn^ assigns should, during her life, have, divide, and 

Itih r iF NT cshrndd ciiifF 'rAAAx-Arv fiik<s the yearly surpliis valiic uiid producc of the 

with proviso tiiat if JS. should sulier recovery • i 4.1 i i 

of premises, and bar remaiucler in fee, 2,OOol Pwmises so charged, and the surplus issues and 
should not be payable. A. afterwards, by will, 

revoked all uses of fii-st settlement, “to aU -Hehl. that E was entitled to the whole 
intents and’ purposes whatsoever, as if same “ demised free f om contribution even 

had never been limited” ; and thereby devised upon the settle.1 lands pnor to the 

aU said premises, “subject nevertheless to f « Am,,* v. 1 W. K. 21o- 

payment of said sum of 2,000/. to W,,” in 
manner therein mentioned. A, died, and after- 

vsrards N. died : 2,000f. remained in charge ^ond Payable on Marriage— Settled Portion 

on devised premises after death of H., not- Subject,] — A. lent B. and 0. 200/. and took 

withstanding revocation of term ; and per- their bond for 800/., payable on the inan'ingo of 
sonal estate of A. wa.s not applicable to it. ehher, or on the death of cither’s father. B.’s 
W&tm V. Darlinqtmi iSarV), 1 Cox, 172 ; 2 father died, and C. marned, but his portion was 
F. Wms. 664, n. * vested in trustees ; equity would not subject 


SUM for the husband, if i life, and another annuity, by way 
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she should siirTive him. ccitaiu real estates were 
demised to trustees for a term upon trusts there- 
inafter mentioned. Tlie settlor then covenanted 
to pay the annuities ; and the indenture then 
declared the trusts of the term to be for the 
settlor, until default should be made in })aYment 
of the annuities ; and then upon trust to secure 
the same : — Held, that, as between the real and 
personal representatives of the settlor, if there 
was no debt due at the time of the execution of 
the settlement, and no augmentation of the per- 
sonal estate of the settlor, the real estate of tlic 
settlor was primarily liable for the payment of 
the annuities, unless some inteTition to the con- 
trary aj)pearcd u|.)on tlie face of the deed ; and 
that the form of the deed iji this case did not 
show any such intention. Looscniore v. Knap- 
man, 2 Eq, II 710; Kav, 128; 28 L. J., Ch. 
174; 2 W. h. (>04. 

Covenant to Exonerate from Prior Charges. ] 

— Govejjant in a marriage settlement to exonerate 
the estate from certain charges not created by 
the settlor : — Held, to entitle the settlors heir, 
on whom the reversion in fee rlesceuded, to have 
the estate exonerated out of the settlor s personal 
estate. Barltnni v. Claremhut (^Eart^, 10 Hare, 
126 ; 17 Jar. 386 ; 1 W. IL 96. 

Principle of Apportionment.] — On the ap- 
portionment of charges between real and personal 
estate, the respective values of such real and per- 
sonal estate are to be taken as they are when the 
apportionment is made, and not on such values 
at any anterior time. Itohbwjn v. London Hos- 
pital (^Govot71o7's),\0 Hare, 29 ; 22 L.J., Ch. 754, 

As between several Estates— Condition not 
Apportionable.] — A testator directed that a 
specific sum of lO.OOOZ.. to which he was entitled, 
should be applied in paying ofi: a charge on his 
B. estate, if established; and that in case it 
should be so applied, then a charge of 18,OOOZ., to 
which his D. estate was liable, should not be 
raised thereont, but out of his B, estate. After 
his death, the charge on the B. estate having 
been established, the sum of 10,000/. was applied 
in paying it off. Subsequently, his other per- 
sonal estate having proved insufiicient for pay- 
ment of his debts, a decree was made for refund- 
ing the 10,000/. out of the B. estate ; but it was 
disputed whether the whole of it was wanted 
for payment of debts : — Held, that the disposi- 
tion ill favour of the D. estate was upon a condi- 
tion which was not apportionable ; and that, 
unless the B. estate got the full benefit of the 
10,000/., the owners of the I), estate had no title 
to throw anj^ part of the 18,000/. on the B. estate. 
Caldwell v. CnessioelL L. E, 6 Ch. 278 ; 24 L. T. 
564. 

, Sale to Bay off Mortgage,] — A testator de- 
vised his estate upon trust during lives out of the 
rents to pay his debts, to keep iqi the mansion- 
house, to pay an annuity to his daughters, and 
subject thereto to pay the rents to his wife and 
daughters. There were mortgages which ex- 
hausted the rents ; — Held, that one of the 
daughters and wife might have part of the 
estates sold to pay off the mortgage. Coolie v. 
Chohnoiideley, 4 Drew. 244, 

By a marriage settlement leaseholds were 
settled by the intended wife to such uses as she 
should, notwithstanding coverture, appoint. She 
appointed tliem to herself and her husband; 
they were then sohl, and the proceeds invested 
in consols in the name of the husband. The 


fund was afterwards applied with other money 
arising from the wife’s separate estate in paying 
off a charge of 5,000/. on freehold estates also 
comprised in the settlement. Hothingwas said 
or done at the time of payment off as to keeping 
alive the charge. Fifteen years afterwards, at 
his wife's death, the husband set up a claim 
against the estates for the 5,000?. : — Held, that 
tbe husband was a trustee for the wife as to the 
fund out of which the 5,000?, was paid off, and 
that the payment off was in exoneration of tlie 
settled estates. Smith v. Harding, 6 H. E. 838. 

Mortgage to Pay Debts and Buy Interest of 
Tenant for Life.] — The debts of A, were cliargetl 
on his real estates, which were limited to his 
widow for life, remainder to B. for life, re- 
mainder to bis first and other sons in tail male, 
remainder to C.for life, remainder to his lirst and 
other sons in tail male, remainder to the right 
heirs of A., whose heir B. was. A bill was filed 
by the creditors of A. against his widow, and 
against B. and C., they having neither of them 
issue at that time, praying to have their debts 
raised by sale or mortgage ; and hj a decree a 
sufiicient sum was directed to be raised by mort- 
gage to pay the debts, and to pay l,5u0/. to the 
widow, which she had agreed to take in 
lien of her life estate. After the deaths of the 
widow of B. without issue, and of G. : — Helrl, 
that the ehlest son of C. was not bound by the 
decree, but was let in to redeem on payment 
only of what was raised to pay the debts without 
paying the sum raised for the widow. Blount v. 
Wintei'ton {EarV), Eomilly’s Hotes of Cases, 169. 

16 . Other Limitations and Interests. 

Limitation to Settlor for Life determinable 
on Alienation — Validity.] — A marriage settle- 
ment of the settlor’s own propertv^ was made on 
trust to pay the izicome to himself “ during his 
life, or tiiriie .shall become bankrupt, or shall 
assign, charge, or incumber the said income, or 
shall do or suff'er something wliereby the same, 
or some part thereof, would throngh his act, 
default, or by operation or process of law, if 
belonging absolutely to him, become vested in or 
payable to some other person or persons ” ; and, 
from and after the determination of the trust in 
favour of the settlor, upon trust to pay the in- 
come to his wife during her life: — Held, that 
the limitation over to the wife was valid in tlie 
event of an involuntary alienation by process of 
law of the income in favour of a judgment 
creditor of the husband. Betmold, In re. Bet-- 
mold V. Betmold, 58 L. J.. Oh. 495 ; 40 Oh. D. 
585 ; 61 L. T. 21 ; 37 W. E. 442. 

Interest Defeasible on Death without leaving 
any Child Living. ]— Leaseholds were, by deed, 
conveyed to trustees, in trust for the settlor for 
life, and after her decease in trust to assign them 
to Thomas, his executors, administrators, and 
assigns absolutely. But if Thomas should die 
without leaving any child living at the time of 
his decease, then in trust to assign to Philip : — 
Held, that the death referred to was not coiiiiiied 
to a death in the life of the tenant for life, and 
that Thomas did not, upon the death of the 
settlor, become absolutely entitled to the lease- 
holds. Milner v. Milner, 34 Beav. 276. 

Clift over on Death of Issue — Effective where 
no Issue,] — By a marriage settlement, pro})evtj 



belonging to the intended wife was conveyed to 
trustees, upon trust (after the death of the hus- 
band and wife) for the children of the marriage, 
in the usual way. It was then declared that if 
all the children should die, the trustees should 
convey the property to A., B., and 0. There 
never was any issue of the marriage : — Held, 
that although the language of the deed only 
provided for death of issue, the gift over took 
effect. OnhoTfi v. Bellman^ 2 Giff, 593 ; 6 J ur. 
(X.S.) 1325 ; 3 L. T. 263 ; 9 W. R. 11. 

After absolute Grift.] — A settlor settled 

1,OOOZ. upon trust for his illegitimate daughter. 
The settlement contained a proviso that if at her 
death the daughter should not be under cover- 
ture (-which event happened), the money should 
be held in trust for her, her executors, adminis- 
trators, and assigns. Then followed a clause, 
that if any interest in the fund would, but for 
that proviso, be held in trust for the crown, or 
belong to the trustees of the settlement, then 
this money was to be held upon trusts in favour 
of the settlor and his widow : — Held, that the 
gift over after the absolute gift was void for 
repugnancy, and that the crown took. 

Bi re, 45 L. J., Ch. 163; 33 L. T. 719: 24 
W. R. 290. 

On Beath of Persons Bead before Bate of 

Settlement.] — By a voluntary deed a settlor gave i 
property to A., B., C., and D. in equal shares. 
He provided that if any of the four should die in 
his lifetime leaving spccitied issue, the share of ' 
him or her so dying should be in trust for the > 
children of him and her so dying ; and that if ' 
any of the four should die in his lifetime, with- i 
out leaving such issue, the share of him or her : 
so dying shoulti go over and accrue and be added j 
to tine other shares. A. and B. were dead at the i 
date of the settlement, the former leaving issue, 
the latter without issue: — Held, that the gifts ,, 
over of the shares of A. and B. did not fail by 
reason of their being dead at the date of the 
settlement. Barnes v. 35 L. J., Oh. 

675 ; L. R. 2 Eq. 448 ; 14 W. R'. 831. 

Money Payable to Wife under Post-nuptial 
Contract.] — A husband, by post-nuptial contract, i 
after granting an annuity to his wife, bound him- • 
self, his heir, and execiitors, to pay her, or any 
person appointed by her, in writing, during heu' j 
life, witli or without the husband’s consent, or ' 
whether she should survive or predecease him, | 
and have issue or not, the sum of 3,0001, or other ' 
lesser sum, as she should dii‘ect, at the first term 
of Whitsunday or Martinmas next after the 
husband’s death, in case lie should survive 
or predecease her without leaving issue of the 
marriage, or at the first of those terms after 
failure of the issue, in case she should survive | 
leaving issue of the marriage, or at any of the said I 
terms after any of these events ; so that no part 
of the said sum shouhl be raised during the life 
of the husband, or the joint existence of the wife 
and the issue of the marriage : with proviso, that 


Husband’s Life Interest in Wife’s Property— - 
Wife’s Proof in Bankruptcy.] — By tlio terms of 
the Ijankrupt’s marriage settlement, the wife’s 
property was settled upon her in case of the 
bankrupt’s death, or the parties being divorced, 
but the bankrupt was entitled to the interest 
for Ills life, and in case he survived his wife he 
was to have a certain share of this property : — 
Held, that the wife might, in the name of her 
trustee, make such proof as the commissioners 
might think she was entitled to. Saunders, Eev 
parte, 3 Deac. & C. 568, 


Becoming absolute on Beath of only Son.] 

—Settlement after marriage of stock, which had 
been the wife’s property, in trust for the 
husband for life, then to the wife for life, and 
then to the heir male of the body of husband 
and wife ; in default of heir male, to the heirs 
female, ko., with a clause that if the husband 
should settle lands of equal value to the like 
uses, the stock should be reassigned to him ; a 
son being afterwards born, who died in the life- 
time of the father, without issue and under age: 
— Held, that the property vested in the father, 
and passed by his will. Le Bousmiu v. licde, 2 
Eden, 1. 
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that this might be otherwise iit case the subject 
matter had been anything else than money. 
IVtlUam.wn v. JijFret/.s. 18 Jiir. 1071. 


Limitation to Issue subject to Annuities and 
Jointure.] — Limitation in an article on marriage 
to A. for life, .subject to annuities for the lives of 
B. and C. an<J a charge for a jointure for I)., if 
she should survive A., and after the death of said 
B. and C., A. and l).,then to the use of the issue, 
kc. The lirnitarioii td tlie issue is not to await 
the deaths of A., B., C., and D., but they are to 
take upon the death of A., subject to the charges 
for B., C., and D. JJmJidl v. JJasItcU, 1 Sell. & 
Lef. 9.5 ; 9 II. R. 21. 


Trust for Accumulation — Trust for Benefit 
of Mortgagees,] — By a voluntary .settlement 
certain fi’cehold estates were settled, subject to 
the mortgages subsisting thereon, to the use of 
the settlor for life, with remainder to the use of 
trustees for fidO years, and subject thereto in 
strict settlement. And the trusts of the terra 
were declared to be that the trustees should, 
during the period of twenty-one years from the 
death of the settlor, receive out of the rents of 
the estate the annual sum of 3,OOOZ. and accu- 
mulate it at compound interest, and should at 
the expiration of that period, or from time to 
time during that period, as they might think fit, 
apply the accumulated fund in satisfaction of 
the mortgages then charged on the estate, and 
should pay t'he .surplus of the rent.s to the person 
entitled to the immediate reversion of the estate. 
Seven years after the death of the settlor the 
first tenant in tail in posses.sion barred the entail 
and acquired the fee simple subject to the mort- 
gages ; and he then claimed the right to stop the 
accumulations and to receive the accumulated 
fund, and the whole future rents of the estate : — 
Held, that the mortgagees were cestuis que trust 
under the deed equally with the owner of the 
estate, and that he could nor stop the accumula- 
tions or receive the accumulated fund without 
their consent. The doctrine of Garrard v. 
Lauderdale (2 Russ. & My. 151) does not apply 
to provisions for creditors which do not come 
into operation till after the death of the settlor. 
FiHfjeraW,^ Settled Mstatee. In. re. 57 L. J., Ch. 
594 i 37 Ch. D. IS ; 57 L.T. 700 ; 30 W. E. 385 
— C. A. 


pay, during the joint lives of the husband and 
wife, the interest, divideiKls and annual prrxiuce 
of the trust funds, upon the joint ordei* or receipt 
of husband and wife, and after the death of 
either to pay the same to the survivor for life. 
The settlement contained a covenant by the 
husband that the money due on tlie mortgages 
was well secured, and that he would make good 
any deficiency : — Held, that a.s between husband 
and wife thi.s trust created an interest by entire- 
ties, and tViat they were entitled to a!i interest 
per tour only ; and that arrears of interest 
acerned in the life of the hnsbtind belonged to 
his estate, and could not be considered ascho-ses 
in action of the wife not reduced into possession 
by the husband. Cliamlcr v. TtfrelL ri894] 1 
Ir. R. 267, 


Protector of Settlement — Who is.] —The per- 
son who, under the Fines and Recoveries Act, 
s. 22, is the protector of the settlement, as being 
the ‘‘owner of the prior estate” to the estate 
tail, is the person who is beneficially entitled to 
the rents and profits. A freehold estate was 
devised to trustees for a term of ninety-nine 
years, if the testator s son M. should so long live, 
upon trust to manage the estate and to pay 
tliereout a yearly sum of 250Z. to H. for life ; 
and, subject thereto, to pay the surplus of the 
rents and profits to the person for the time being 


Chattel Beal — Joint Tenancy — Sever- 
ance.] — By a paper writing, not umler seal, 
executed on the marriage of A. with ]>, in 1855, 
reciting an agreement by A.’s father, C.. to make 
over to A., C.’s right, title, and interest in a 
ceiTain farm, iiehl for a chattel term, in conside- 
ration of B.'s fortune, it was witnessed that C., 
who was an executing party to tlie document, 
‘‘ covenanted and agreed with A. that he (C.j 
did thereby" grant and a,ssign to A. and B.” 
the said farm, To hold the same to the said 
“A. andB., their heirs, executors, administrators, 
and assigns ” for the residue of the term : — 
Held (1) that the instrument passed an imme- 
diate interest in the farm to A. and B. as joint 
tenants ; and (2) that A., the husband, not 
having disposed of the farm during the coverture, 
the joint tenancy v\'as not severed, and that, at 
the death of A., B., who .survived him, became 
solely entitled to the farm. Lone ref an v. JLohm, 
[1896] 1 Ir. R. 401. 


Personalty — Limitation to Use of Husband 
and Intended Wife, and Husband’s Children 
by former Marriage and Children of Intended 
Marriage — Joint Tenancy — Springing Use. ] — 
A settlor assigned certain tenancies from year 
to year and personal chattels to trustee.s to 
hold upon trust for the .settlor until his then in- 
tended marriage, and after the marriage to the 
use of the settlor, his intended wife, the settlor’s 
children by a previous marriage, and airy issue 
to be born of the intended marriage : — Held, 
that the husbaml and wife, with the children 
of the first and second marriages, took as joint ■ 
tenants, the class of unborn children to be 
opened when and as necessary, so as to include 
new members. O' Ilea v. Blatter [X89.5] 1 Ir. 
R. 7-~G. A. 


Jointure in Lieu of Dower and Thirds at Com- 
mon Law or otherwise — Statute of Distributions 
-Widow’s Share under, whether Barred,]— By 
marriage settlement, lauds of the husband held 
for lease for lives renewable for ever, aiid lands 


entitled in reversion immediately expectant upon i of the wife held for a term of years, were settled 
the term to the rents and profits. Upon the | upon trust, after the death of the husband, that 
expiration or sooner determination of the term, | the wife, in case she should survive him, should 
the estate was devl.sed to the use of the testator's ; receive for jointure, in lieu bar and sati.sf action of 
son H. for life, with remainder to H.’s .sons in | all dower and thirds, to which she , might at 
tail male : — -Held, that H. was the protector of i common law or otherwise be entitled, the annual 
the settlement. Aindle^ In w, Aindle v. Ainslie^ I sum of 50L‘ charged upon all the said lands. The 
54 L, J., Ch. 8 ; 51 L. T. 780 ; 33 W. E. 148. | settlor ched , intestate as to portion of his per- 

I sonal estate leaving his widow and two children 
Husband and Wife — Interest by Entireties.] | surviving ; — Held, that the widow was barred 
— By marriage settiemeiit, made in 1 868, mort- : from any share of the undisposed of personalty, 
were assigned to trustees, upon trust to Coym v. Dulgan^ ^ 
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17* Failuee of Limitations, Eesulting- 
Teust, 

Huslsand’s Iieaseholds — Failure of Wife’s Life 
Interest — Eesulting Trust for Settlor.] — Pro- 
perty agreed to be settled consisted of leaseholds 
in possession and of money to be received on the 
husband's death, which was to be invested in the 
usual securities, and the trustees were to stand 
possessed of the leaseholds in trust for the hus- 
band for life, and after his death of one moiety 
of the leaseholds, stocks, funds, and securities, for 
the wife for life in case she survived her husband, 
and of the other moiety of the leaseholds, stocks, 
funds, and securities after the husband’s death, 
and of the whole of the stocks, funds, and 
securities after the wife’s death, in trust for the 
children. The wife died in the husband’s life- 
time : — Held, that there was a resulting trust as 
to the leaseholds for the husband, the settlor. 
Wlhon V. Paul, 7 Sim. G20. 

Wife’s Portion — Eemainders Void for Kemote- 
ness — Eesulting Trust for Wife’s Father as 
Settlor.] — By the marriage settlement of A. and 
the daughter of B., to which B. was a party, 
after reciting that B, had agreed to “give” 
3,000k “ as a marriage portion or fortune with 
liis daughter,” and that it had been agreed that 
5001. should be paid to the husband for his own 
use and the residue invested, it was declared that 
the 2,5001. should be held in trust for the hus- 
band for life, remainder to the wife for life, re- 
mainder to children of the marriage according to 
appointment, and in default of children attaining 
twenty-five or marrying, to the representatives of 
the wife as therein mentioned. The father died. 
The husband survived the wife and died. No 
appointment was made, and the remainders in 
default being void for remoteness, the husband’s 
executors claimed the 2,500Z. on the ground that 
the settlement showed an absolute gift to the 
wife : — Held, that tlierc was a gift by the father 
for the purposes of the settlement only, and that 
the trusts having failed, his representatives were 
entitled. JVas’k\9 Setth^uient, Li re, 51 L. J., Oh. 
511 ; 4(1 L. T. 97 ; 30 W. R. 403. 

Eesulting Trust for Wife,] — A father, on the 
marriage of his daughter M., covenanted with 
the intended husband to pay a sum of 500k, 
“the marriage portion of his daughter,” to be 
vested in trustees upon trust to pay the said M. 
30k a year (the interest thereof) during her life, 
and, after her death and that of her husband, to 
hold the same to the use of the issue of the mar- 
riage. The husband died in the lifetime of his 
wife, and there was no issue of the marriage : — 
Held, that as to so much of the 500k as was not 
exhausted by the uses of the settlement, there 
was a resulting trust for M. Ward v. JDi/as, 
LI. & G. t. Sugd. 177. 

Settlement upon marriage, of wife’s property, 
only upon certain trusts for husband, wife, and 
* childi*en, in one event for husband absolutely ; 
but making no provision for the event' that hap- 
pened, a resulting triist for the wife. Lawjham 
V. 3 Ves. 467, 

, Estate of Wife included by Mistake-Eesult- 
Wife in Fee.l^In 177$ A. married 
in teipf estates 'in Henbigh- 
thek-maiTiage'4^i<d(»4h^y covenanted 
^ ■ that and N. should stand' of B.’s estates 

(which were mentioned by their names), to the 
use of A. and B. for their liyes> and the. life of 


the longer liver of them, remainder to the use of 
their first and other sons in tail. B, had an 
estate in Denbighshire called Bias Madoc, which 
was not mentioned in the articles. A. and B. 
had two sons. In 1802 they and their eldest son 
conveyed all their estates, including Bias Madoc, 
to a tenant to the prmcipe, and afterwards 
suffered recoveries of them for the purpose of 
barring all' estates tail, reversions, and re- 
mainders in the estates, and resettling them to 
such uses a.s A. and B. and their elder son should 
appoint, and in default to A. B. for their lives, 
and the life of the longer liver of them, remainder 
to such uses as the elder son should appoint, and 
in default to .such uses as the said estates were 
and stood limited to by the articles: — Held, that 
the ultimate limitation was wholly inoperative at 
law, and that it had no effect in e(iuity upon 
Bias Maduc, and that, subject to the powers 
and life estates, there was a resulting use as to it 
for B. in fee. Youde v. Jones, 14 Bim, 13L 
S. C.. 8 Jur. 547. And see N. C. at law, 13 M. 
W. 534; 14 L. J., Ex. 70. 

Disentailed and Sold — ^Resettlement of 

Purchase Money not Executed — Eesulting Trust 
for Wife.] — ^A. is entitled in remainder, under tiie 
marriage settlement of her father and mother in 
1707, to a share of certain real estates as tenant 
in common in tail. A settlement is executed 
upon her first marriage in 1790, she being then 
an infant. A second marriage is contracted by 
her w'hile still an infant. A fined is levied in 
1S08, and the settled property conveyed to a pur- 
chaser. A deed is executed declaring the trusts- 
of the purchase-money, which as to A.’s share is 
to be held upon the trusts of tlie settlement in 
1790. A. and her husband, though named as 
parties, do not execute this deed, nor is there 
any evidence of their assent to it : — Held, that 
A.’s interest \vas unaffected by this deed of 
1808, aiid remained upon the trusts of the 
original settlement of 1707, so that she was 
entitled absolutely to her share of the purchase- 
money, Fomi'd's Trmts, In. re, 1 K. &: J. 233 ; 
3 W. R. 2U). And see S. C. on appeal, 24 L. J., 
Ch. 441 ; 3 W. R. 341. 

Joint Fund of Husband and Wife — Resulting^ 
Trust for Husband’s Heir.] — Money, part of 
which is the husband’s, and other part the wife’s, 
is on marriage to be laid out in land, and settled 
to the husband for life : remainder for the wife 
for life ; remainder to the heirs of their two 
bodies, and the uses go no further. The heir of 
the husband shall have the wdiole. Leelmcir v. 
Carlisle, 3 B. Wms. 217. 

Advanced Eents — Resulting Trust for Hus- 
band’sHeir.] — Lands were settled at inamage on 
trustees, that if wife survived she should receive 
the then profits. Husband made leases and 
advanced the reirt : — Held, hoii’ entitled to- 
advanced rent. Laiole.y v. Lamley, 9 Mod. 32, 

Wife’s Portion to be Invested in Land — Not 
so Invested — Claim by Husband’s Executor.] — 
By marriage articles agreed that 500k, the wifeA 
portion, should be inve.sted in a purchase of lands- 
to bo settled on Inisband and wife for their lives, 
remainder to the heirs of their two bodies, 
remainder to the heirs of the body of the wife, 
remainder to the plaintiff, the wife’s brother, iii 
fee. The wdfe dies without -issue and then the* 
husband dies ; the 500k not to be laid out. 
^yhether this money is to be taken as land and 
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go to the plaintiff, to whom the fee is limited, or 10,000/., with interest thereon, from the day of 
as money, and goto the executor of the husband, his death ; and it was declared that, in the event 
Symons'^Y. Rutter^ 2 Vern. 227 ; Pre. Ch. 23. of C. having no child who should attain twenty 

one or marry, then the fund, after her dearh, 

Appointment hy Infant — Appointor Illegiti- should form part of A.’s personal estate. By tlie 
mate — Death under Age— Failure of Ditimate same deed, A. charged all his real estate with 
Limitation to Hext of Kin — Eesuiting Trust for this sum, A. afterwards, in consequence of a 
Administrator.] — An infant had a life interest requisition made by persons who were at ivancing 
and a general power of appointment under her him money on mortgage, paid the lOdiOdZ. to the 
mother's will- She mat le a settlement in exercise trustees, who released the estate from it. The 
of the pow'er, with the sanction of the court, trustees subsequently lent part of this sum to 
under the Infants Settlement Act, 1855. 8he A. himself, on mortgage of part of the estates 
died while still an infant, and the ultimate limita- originally subject to the charge, and the rest of 
tion in the settlement, which was in favour of it to other persons. A. died, leaving a "will, by 
the infant’s next .of kin according to the statutes which he bequeathed his personal estate to B., 
of distribution, failed bj' reason of the infant’s and his real estate to 1). C. died an infant, and 
illegitimacy : — Held, tha"t there was a resulting unmarried, within five months after his death : — 
trust in favour of tlic infant lierself, and that Held, that no part of the 10,000/. belou.ged to 
the property appointed passed to her surviving the devisees of the real estate, but that the 
husband, who was her administrator, and not to whole belonged to the legatee of the pei\-.onalty. 
the persons entitled under the mother’s will in Tucker v. Loreridge, 2 He G. & J. 050 ; 27 L. J., 
default of exercise of the power of appointment. Ch. 731 : 4 Jur. (N.s.) 939 ; 6 W. R. 780. Aflinii- 
Sootty In re, Scott V. Hanhury, (30 L. J., Ch. 461 ; ing 1 Giff. 377. 

[1891] 1 Ch. 298 ; 63 L.T. 800 ; 39 W.E. 264. ^ Tr ^ 

^ Buie of Construction — Shares not Vested — 

Hushand^s Life Interest Determined by Second Settlement for Settlor- 

Marriage— Eesuiting Trust of Income for Wife’s lender Will for Besiduary Legatee.]— 1 hough 
Administrator,] — By a marriage settlement, there may not be any different rule ot con- 
dated in 1875, personal property of the wife was wills and settlements, yet 

settled upon trust for the wife for life, and after different ch^Yactei* of the mstrument is a 
her death upon trust to pay the income to the circumstance to be weighed in determining the 
husband “ so long as he shall remain unmarried, effect of the drsposition it contains, v^hares 
and from and after the death of the survivor ” to a settlement bemg Bcld not. to be 

hold the capital in trust for the children of the create a resulting trust for the settlor ; 

marriage as the husband and wife or the survivor whilst m will the residuary legatee might take, 
should appoint, and in default for sons at twenty- v. Barker^ ^ Hare, ^4. bee also Rockford 

one and daughters at that age or marriage. ■tL^^oknwn, J Hare, 47o ; xd H. J., Bli. oil ; 






Held, secondly, that, in the absence of evidence 
of fraudulent intention on the part of the 
settlor, the error in the recital did not amount 
to such misrepresentation as would entitle the 
eldest son of the marriage to compensation out 
of his grandfather’s assets. Ih. 


IS. COVENAISTTS EOE TITLE. 

Covenant against Incumbranees — Incum- 
hrance discovered between Execution of Articles 
and Conveyance.] — In articles, there was to 
be a covenant in the conveyance that certain 
lands were free from incumbrances. Lord chan- 
cellor said this is not a covenant that the lands 
are free, and if any incumbrance is discovered 
between the execution of the articles and seal- 
ing the conveyance, whereof the party had no 
notice, that incumbrance shall be discharged 
before the sealing of the conveyance, as the 
concealment of it would be a fraud ; though 
against all incumbrances discovered afterwards 
there is only the party’s own covenant to pro- 
tect a purchaser. Va/ie v. Bevtiard (Lord)^ 
ailb. Eq. E. 6. 

Lease by Settlor TTltra Vires — Ap- 
pointee under Settlement bound.] — A., seised of 
an undivided moiety of Whiteacie, conveyed it 
on his marriage, in 1775, to the use of his first 
and other sons, reserving to himself a power of 
leasing for three lives. A. having subsequently 
purchased the other undivided moiety of White- 
acre, ill 1785 leased the entire of Wbiteacre to 
B. for lives renewable for ever. In 1797, on the 
marriage of G-., A.’s eldest son, Wbiteacre was 
conveyed by A, to the use of A. for life, re- 
mainder to the use of Gr, for life, remainder to 
the use of such of the sons of G. as G. should 
appoint to ; and A. in his covenant against in- 
cumbrances excepted leases bona fide made by 
him. G. having appointed Wbiteacre to his son, 

W., died in the lifetime of A,, leaving W. his 
eldest son him. Surviving. On the death of A., paid off by a sale of a portion of the devised 
W. hied his bill to set aside the lease of that estates Held, that the devisees had no equity 
moiety of Wbiteacre comprised within the for contribution against the owner of L. Ber v. 
.Mttlemenfe of HTS,- as 'coiiljrary- to A^’s leasing Ir, II 3 Eq. 489, 

tho'tasb of Assignment of 01mttols--^0ame subset 

%• quently Assigned— fJoveimhl for !3Ktlo — ;^ oto. 


deed’of in 1886 , 



SETTLEMENT — Limitations and Interests Created. 


certain chattels to X. absolutely. By a Yolimtary Trustees refusing to mamtaln Suit — Heir-at- 
deed in 1888 A. assigned the same chattels to X law Plaintiff on Doubtful Title.] — Where the 
absolutely, and co\'enanted with Y, that he had plaintiff in his original bill made out title to an 
good title to assign the same free from incum- estate, and prayed relief as heir-at-law : but 
brances, and that he would warrant and defend afterwards, and after all the defendants had 
the same unto Y. against all persons w’homso- answered, discovered a marriage settlement, by 
ever. At the date of the execution of the deed which the estate stood limited to a trustee fo*r 
of 188S Y. was aware of the existence of the deed the use of the plaintiff, his brother, and sister, in 
of 1880. On A.’s death X. asserted her title to equal shares ; and it being doubtful, upon the 
the chattels, and brought an action against A.'s construction of the settlement, whether the 
executors for their recovery, which was compro- plaintiff, his brother, and sister, were entitled to 
mise<lonthe terms of the executors giving up vested or merely to contingent interests : — Held, 
the chattels to X. To assist the executors in that the estate being limited to the heir of the 
carrying out this compromise Y. surrendered to settlor in case the supposed contingency should 
them the chattels comprised in her deed. In never arise, and the trustees having refused to 
an action to administer the testator’s estate Y. become plaintiffs, the plaintiff might, in the 
claimed compensation for the loss of the chattels character of heir-at-law, maintain a suit for the 
so surrendered : — Held, that as the deed of 1888 of protecting the property, B-m/ y. 

constituted an assignment of the chattels them- Sau. <& Sc. 161. 

selves, and not merely A.’s estate and iixterest in 

them, there had been a breach of the covenant — « . ^ i « 

and that Y. was entitled to damastes in respect . Payment of Annmty.]-A becom- 

of such breach, ancUh-,d the fact that Y. knew of ? party to a settlement exeeuted on ho 
tho defect at the time the deed of 1888 was cxe- “;'™age of his nephew, giantcd to the mtended 
outed made no difference to her rieht. Ford, In “ annuity, to commence after Ins death 
re, GilUH y. Gahert, 63 L. T. 557. If declaml himselt 

entitled at law or in equity to an estate lu fee- 
simple. He gave her a power of distraining on 
B. EXECUTED SETTLEMENTS, HOW these lands for the annuity (subject, liowever, to 
EXEOPiCED. charge on them which he had created or 

might create for bis own wife), and he also 
1. Ix General. created a term of years in the lands, which he 

Defaulting Party cannot Enforce.] — Xo party ^ssi^ed to trustees to hold for the purpose of 
to a marriage settlement can talm anything satist^ung the annuity by entry ^ 
under its provisions, who is himself a contract- ^ proceedings 

ing party, and has failed to fulfil his part of the instituted by other parties m chancery, 

contract. Ilum-km v. ^arry. 5 Tr. Eq. R. 294. decree was ^pronouim declaring that he 

The ride of equity which prevents a party from was on y entitled to a life estate m the lands 
receiving any interest under a settlement until The annudy fell into 

he has discharged more obligations or covenants, ^i'i'^i*i}y---Held,_ t^^ the settlement gave the 
to which he is liable under it, applied to the case ‘Annuitant a ri^it do proceed against die per- 
of a policy of assurance assiirned, to the trustees estate ot the gTaiitor tor satisfaction 

asa^cu/ityforthe payment of the sum which ^ the annuity. 9 

hftrl fhni- hie - ^1. ij. OUS. 114 ; ol Li. J., Oil. 209. 


Decree for Execution of Trusts.] — Trusts of 
marriage settlement decreed to be carried into 
execution. Clarendon (Earl) v. Ee Clifford 
(Xaf/y), 6 Jur. 962. 
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1019 SETTLEMENT — Executed, Hou- Enforced. 

Settlement on condition not Fulfilled — Subse- but party must come into equity, court never 
quent Mortgage by Settlor.] — By a proviso in a executes a voluntary agraunent. Col man v. Sar- 
marriage settlement, the deed was to be void if roll, 1 Ves. “A : 1 K. It. 83. 
the marriage was not had in ten months. The Where necessary to come to equity to ]’aise an 
heir canneS. set up this settlement to defeat a interest by ot trust there must be at least a 
mortgage made by his father, after his father had meritorious consideration. Id. 55. 
sworn that he was not married within the ten Bill to have a voluntary deed delivered up 
montlis. Jo 7 tes v. Purefoy, 1 Vern. 45. dismissed ; cross-bill to execute it retained for a 

year, with liberty to sue upon a covenant in the 
Court will not Interfere to Defeat Intention of deed. Id. 50 : 3 Bro. 0, C. 12. 

Settlement.] Semble, the court of chancery hlo costs to any party claiming under a con- 
will not assist persons claiming under parties to tract, not meritorious, even though recovered 

a marriage settlement, where the effect of such upon ; not even to a trustee. Id. 5,5. 

interference will be to defeat the scope and Court will not assist volunteers without a con- 
object of the settlement. Pnherhj v. Pay, 10 sideration so as to constitute a trust, unless the 
Jiir. 581. * ' legnl conveyance constituting the trust is ac- 

tually made, when it will enforce the equitable 
Administration of Trusts — Interest — Costs.] interest, though there is no consideration. Pll}- 
— By a iiiarriage settlement certain funds were wn v. Mlimm, 6 Ves. 050 ; 0 E. R. 19. 
settled upon trust to invest and pay the annual 

produce during the joint lives of the husband As against Husband.] — By a voluntary settle- 
and wife as therein mentioned, and after the ment a husbaml and wife assigned all the 

death of one of them to the survivor for life, and property which the wife then was or which she 

after the death of the survivor to distribute or her husband in her right might become 
among the children of the marriage as the entitled to, upon certain trusts for the benefit of 
husband and wife should jointly appoint, and the wife, the husband, and the children of the 
in default thereof as the survivor should by deed wife, by her present or any future husband. A 
or will appoint. The husband died without j bill filed by the wife against the husband to carry 
exercising the joint power of appointment, and j the trusts of tins deed into efi'ect was dismissed 
the wife made several successive appointments j at a re-hearing, as it had been at the first hear- 
in favour of certain of her children, and ap- ing. v. Ilmwo (ante, col. 902) observed 

}iointed the residue in favour of another child, on. Holloway v. Ileadington^ 8 Sim. 324 ; 3 
The wife having died, and an action having L. J., Oh. 199. 
been brought for the administration of the 

trusts of the settlement, and it appearing that Consideration Illicit.] — Bill to enforce parol 
the appointees had assigned (in some cases to agreement not stating any consideration, and 
two or three persons) and incumbered their consideration being proved illicit, a general 
shares : — Held, first, that interest was payable demurrer allowed. Matthews v. Zane^ 1 Madd. 
in respect of the several appointments at the 558. 
rate of 4Z. per cent, per annum, as from the 

death of the tenant for life ; secondly, that the As against Creditors of Settlor.] — The court 
costs must be borne rateably by the appointed will not carry a voluntary conveyance by a bank- 
shares, one set of costs to be allowed to each j ru])t into execution against his assignce,s, 
child in j'espect of the several appointments to Secus, of a conveyance for good consideration be- 
him, the several assignees of such appointments foi'e the bankruptcy. Tyrell v. JIoj)e, 2 Atk. 562. 
to stand on the same footing, and to divide the An annuity was granted by deed in ctmsidera- 
costs allowed in respect of such child’s share tion of love and affection to 0., charged on cer- 
rateably between them. IlilVs Trusts, In re, tain hereditaments, and upon the “ moneys, 
Ildl \\ Eg liltalle lltwordouary Interest Society^ securities for money, and other effects” of the 
75 L, T. 477. grantor. At the date of the deed the grantor 

was entitled to a reversionary interest in stock 
2. VOLTJKTAEY SETTLEMENTS, Standing in the names of trustees. The annuity 

was regularly paid for more than twenty years 
Creneral Eule against Enforcing.] — Specific by the grantor, but on his death Ins personal 
peiTormance of a voluntary settlement refused, estate proved insufficient to pay his debts, and 
Erownsmith v. Crllhor’M, 2 Stra. 738. the real estate was not enough to })rovide for the 

Court, in general, will not decree performance annuity : — Held, so far as the charge on the 
of voluntary agreements. Wyeherley v. Wyclber- reversionary interest in the stock was concerned, 
Uy, 2 Eden, 177. that the deed depended only upon contract, aiui 

Equity will not carry a voluntary agreement did not create a perfect and complete equitable 
beyond the letter. Basse y. Qray^ 2 Vern. 693. charge in favour of G., and that, as there could 
Relief denied against the breach of a condition be no specific performance of a contract in 


SETTLEMENT — Hotc Enforced. 


‘Distinction upon the want of consideration 
Tipon a cordiract merely voluntary ; this court 
will do nothing but lake jurisdiction upon a 
trU't actually crcnted, unless ])erhaps against a 
party having a right to put an end to it by his 
own act uiuler a s<ilc power of revocation, by 
analogy to the distinction between the cases 
whore an entail can be bari'cd by fine, and where 
a recovery is necessary. Id. 09. 

As against Executor of Settlor.] — The testator, 
hy a voluntary deed, covenanted with trustees 
that in case A. and 13., his two natin-al sons, or 
eirlier of them, should survive him, Ins (the 
testator's) executors and administrators should, 
within twelve months after his death, pay to the 
trustee named in the deed GO, 000k, upon trust for 
such of them (A. and B.) as should attain 
twenty-one and be living at the time of his 
death ; and if neither of them, having survived 
him, should attain twenty-one, then upon trust 
for him (the testator), his executors and atlminis- 
trators. The testator retained the deed in his 
own possession until his death, and did not com- 
mimicate it either to the trustees or to A. and B. 
The testator, by his will, dated some years later, 
than the deed, bequeathed all his property upon 
trust for the benefit of his wife, his said sous A. 
and B., and his legitimate children. After the 
death of the testator the deed of covenant was 
found amongst liis papers. A. survived the tes- 
tator, and attained twenty-one : — Held, tliat 
although the deed of covenant was voluntaiy, it 
nevertheless created a trust for A., and that the 
refusal of the trxistee to sue at law upon the 
■ covenant did not prejudice the right of A. to re- 
cover the payment of the debt out of the assets 
of the testator. That the deed was not of a 
testamentary nature, there being no power of 
revocation reserved to the covenantor. Fletcher 
Y. Fletehei% 4 Hare, 67 ; 14 L. J., Ch. 66 ; 8 Jur, 
1040. 

Where Property is actually Vested in 
Trustees.] — H., by a voluntary deed, assigned, 
inter alia, moneys secured on mortgage, notes of 
hand, furniture, and other effects, to upon 
trust for himself the settlor for life, and after his 
death upon trust (among other payments) to pay 
40k to the plaintiff. He afterwards devised and 
bequeathed all his property, real and personal, 
upon trusts in which the plaintiff tools: no in- 
terest. Upon a bill filed by her -to have the 
general trusts of the pi'evious voluntary settle- 
ment carried into execution : — Held, that she 
was entitled to relief not extending beyond that 
portion of the trust property which was charged 
in her favour; and tliat it was not necessary 
that the other persons entitled under the same 
set of trusts should appear as plaintiff’s. Held, 
also, that the deed was sufficient to vest in the 
trustee the notes of hand, &c., upon which the 
trust was fastened ; and that the trustee, who 
was himself the principal cestui qiie trust, having 
concurred in allowing the settlor to receive 
moneys thereunder, and having joined with him 
in committing a breach of trust, was liable to 
the plaintiff ; and, as a defendant, had no right 
to ask that the trust of the settlement should be 
carried out to an extent greater than was neces- 
sary in order to enable the plaintiff to enforce 
her claim. Directions as to the costs of all parties 
to the suit, Pamell v. Hingston^ 2 Jur, (K.S.) 
854 ; 4 W. E, 794. 

Eesiduary estate, consisting of money in the 


funds, was bequeathed to a motlier and daughter, 
in trust for the mother for life, and afterwards 
for the daughter absolutely. By a settlement 
made in contemplation of the daughter's mar- 
riage, the daughter assigned her interest under 
the will to trustees, upon trust for the issue of 
the intended marriage, and for a niece of the 
j daughter and the issue of the niece. The 
! daughter’s husband died soon after the marriage, 

! of which there was no issue. The mother was not 
a party to the settlement, but ha<l notice of it 
before the husband’s death : — Held, that even if 
the settlement was voluntary as regarded the 
trusts ill favour of the niece, it was a complete 
' alienation, so as to be capable of enforcement at 
1 the instance of the trustees of the settlement 
against the daughter, and the trustees of another 
settlement which she mat Ic upon a second mar- 
riage inconsistent with the former settlement. 
Kelteiolck v. Mannhiq, 1 De G. M. & G. 176 ; 21 
L. J., Gh. 577 ; 16 Jur. 625. 

Where a man, having, by voluntar}’ deed, 
assigned to a trustee certain choses in action, 
and other personal chattels, in trust for himself 
for life, and after his death for other parties, 
afterwards by will disposed of the property so 
assigned, ancl the trustee and cestuis que triistent 
under the settlement filed their bill against the 
executors and legatees, praying that, after pay- 
ment of testator's debts, the residue might be 
paid to the trustee, the bill was dismissed with 
costs ; and this decision w^as afiimied by the 
chancellor who observed that the suit might 
have been so framed by making the trustee a 
<lefcn(lant, and by alieging difiiculties in the 
way of the execution of the trusts, or by making 
the trustee alone plaintiff, as to enable the court 
to give relief. He therefore dismissed the bill 
without prejudice to the institution of any other 
suit. Ward v, Audlancl. S Sim. 571 ; C. F. 
Cooper, 146 ; 2 Jur. 652. 

A trustee under a voluntary settlement of 
chattels, policy of assurance, ami mortgage, filed 
a bill against the representatativ^es of the settlor 
for the recovery thereof ; — Held, that if the 
property was legally vested in the plaintiff, he 
might I’ecover it at law, and apply it on the 
trusts ; but if otherwise, then, as the deed was 
voluntaril^q the court could afford the plaintiff 
no assistance in recovering it. Ward v. And- 
8 Beav. 201 ; 14 L. J., Ch. 145 ; 9 Jur. 

384. 

A cestui que trust, though a volunteer, can 
enforce his rights against the trustee, as soon as 
the trust funds come to the hands of the trustee. 
A. was indebted to three creditors, B., G., and 
D. ; B. obtained a judgment and sued out a 
right of fi. fa. Before the writ was executed, A. 
gave a bill of sale to C., upon trust to pay him- 
self and D., but D. w^as no party to the bill of 
sale, ami had not assented to it : — Held, that in 
the absence of any question arising out of the 
law of bankruptcy, the bill of sale gave priority 
to D. as well as to 0. over B. Westbury v. Olapp^ 
3 K E. 633 ; 12 W, E. 511. 

If husband, even after marriage, conveys his 
wife’s fortune to a trustee for her separate use, 
and the trustee is guilty of a breach of trust, 
the court will oblige him to make satisfaction to 
the cestui que trust. SmHh v. French^ 2 Atk. 
243. , , . 

Money never Paid to Trustee — Untrue Becital 
— Promise to Pay.] — A trustee executed a settie- 
! meat declaring trusts of 2,000k belonging to the 
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■Executed, IIoiv Enforced. 

:red over to a trustee, aii<I so put out of the 
ntrol of the party", sliowin,^ the design, to 
vest the power of revocation, the party is 
mnd anti the person intenclecl to he henehted, 
r that deed would have a right to come into 
is court against the trustee, to call upon him 
’ secure the deed, and deposit it so as to be 
railablc for him. UmaoliC v. GUe^^ 2 Moll. 267. 
A voluntarv deed, if perfect, will be executed 
ter the death of the grantor, because, between 
le executor and the donee there is no preferable 
[uity. ■ Id. 265. 

Burden of Proof.l— When a grantee, under a 


SETTLEMENT- 


settlor (a married woman), ^ which sum was 
therebv untruly recited to be in his hands, upon 
the faith of a promise by her to pay the sum to 
him out of her separate estate. The sum was i 
never paid Held, that neither the trustee of 
the settlement, nor a volunteer under it, could 
enforce the promise. Marie r 
L. J., Ch. 78 ; L. E. 17 Eq. 8 ; 22 . K. 2o. 

Contract Abandoned by Parties.] — A., by deed, 

contracted with B., in consideration of 10(E., to 

maintain, educate, and apprentice child; 

and if he had no child of his own, on x>. s child 
attaining twenty-one years, to f 
real and personal estate at his death, sub 3 ect to 
a Ufe interest for his widow. It appeared, tvom 
the circumstances of the case, probable that the 
apparent consideration of 100/. was not m fact, 
paid, or intended by either party to paic| 
and that it was stated in the deed pro foima 
only. There was some evidence that the chiia 
was at A.'s house after the date of the deed^ but 
it appeared doubtful whether the child ever lived 
with A. in the manner provided by^ the contract, 
and he soon after was residing with his tatlmi 
(B.), and the court was satisfied that A. and b., 
by agreement between themselves, abandoned 
the contract, and that the status of the child 
had not been altered by anything done by A. in 
pursuance of the contract. Upon a 
the child, after the death of A. Held, that the 
contract, having been abandoned by the con- 
tracting’ parties. could not be enforced by the 
child. JliU V. Gornme, 5 Myl. 6: tr. 2o0 ; 0 L. J„ 
Oh. 54 ; 4 Jur. 165. , 

Whether this court would pertorm a contract 
by which a person, for a sum of mpney, deprives 
himself of the possibility of realising property 
which he can dispose of by will, and thus destro} s 
an active motive for bettering his condition m 

life, quaire. He h. i 

\WmtIier, if the contract had been so acted 
on by'^A to alter the status of the child, the 
child couid have enforced the contract, qiitere. 


. III. nECTiEicATioisr, : BESCissioi!r,i 
BEVOCATIOK, ANB BISCHABG-B. 

4. KECTIFICATIOH OF ARTICLES AND 
, ; .SETTLEMENTS. „ 

1. Mistake or Omission. 
a. In Articles. 

Intention followed. ] — Articles, executed before 
a marriage, having stipulated that estates should 
be limited to the first and other sons of the 
marriage in tail, but, it being proved that the 
intention was to limit the estates to the first and 
other sons in tail male, the court, after the 
marriage had taken place, directed, in the settle- 
ment to be executed in pursuance of the articles, 
limitations to the first and otlier sons in tail 
male should be inserted. Bedford (Buhe) v. 
Ade 7 ‘corn (^Ma>7‘/j[md)<j 1 Myl. & Or. 812 : 5 L. J., 
Oh. 280. ^ ^ , 

The court of chancery will not insert a hotch- 
pot clause in executory marriage articles in the 
absence of any words therein indicating the 
intention of the parties to introduce such clause. 
Ztceii y. Zee.^\ Ir. B* 5 Eq. 549. 

Articles before marriage to settle were, so 
I expressed, that the husband would have had an 


SETTLEMENT — Rectification oj Articles and Settlements. 


Ilf the articles was reformed, estate for life only 
beiiii? intended, llaiidall v, Willis. 5 Yes. 275 ; 
5 K R. 40. , . 

Trust money in marriage articles in power of 
•tlie court, and construed against the words for 
sake of the intent, b^r siippiying the words, “if 
wife should die without issue,” Turgm v. Pugety 
2 Yes. Sen. 194. 

A man articled on the marriage of his eldest 
son, to settle lands on the son for life, remainder 
■to the wife for jointure, remainder to the first : 
and other sons in. tail, remainder to the right 
heirs of the son. The father brings a bill to be 
relieved against the articles, alleging that he 
was surprised, and intended that, upon failure 
of issue male of his eldest son, the remainder 
should have been limited to his younger son, 
charged with portions for the daughters of the 
marriage. Bill dismissed. Segniotti' v. Fotheidy. 
1 Veni, 320. 

Wife’s Property — ^First Life Interest decreed 
to Wife.] — Articles executed before the marriage 
of a widow, with seven children, gave the hus- 
band the first life interest in the settled property, 
the whole of which belonged to the lady. The 
husband acted as the wife’s agent in the prepara- 
tion of the articles Held, that the articles 
must be rectified so as to give the wife the first 
life interest. Clark y. GlrdtROody 7 Ch. D. 9 ; 
37 L. T. 614 ; 25 W, B. 575. 

Estate Tail cut down.] — Marriage articles for 
settling lands varied by decreeing the estate to 
one for life, with remainder in tail to his issue 
instead of an estate tail to him. Griffith v. 
Buckley 2 Yern. 13. 

Election.] — Marriage settlement rectified by a 
strict settlement agreeably to the ordinary 
. course, notwithstanding it agreed with the 
articles verbatim, and both made before mar- 
riage, the plaintiff having however taken a 
benefit under the will which he disputed 
Held, to have made his election, and decreed to 
give up part of the settlement estate in satisfac- 
tion. Moherts v. King sly y 1 Yes. Sen. 238. 

b. In Settlements. 

Principle— Intention Followed. ]— A family 
settlement will not be supported if founded on a 
mistake of either party to which the other party 
is accessory, although such mistake may have 
been innocently made. Fane v. Fane, L. E. 20 
Eq. 698. 

In a suit to rectify a settlement on the ground 
of mistake, the question for the court is, what 
was the intention of the parties at the time when 
the settlement was executed, and not what they 
would have done if, when they executed it, the 
result of what they did had been present to their 
minds. A deed of appointment, in favour of some 
of the objects of a power, rectified by the insertion 
of a hotchpot clause, the court being satisfied, 
upon the evidence, that the intention of the 
donee of the power was to produce equality, and 
that the clause had been omitted by mistake. 
Wilkinso^h V. Felsoiiy 7 Jur. (N.s.) 480 ; 9 W. E. 
393. 

In contemplation of a marriage between a lady, 
who was an orphan and a protestant, and a 
gentleman who was a roman catholic, a settle- 
ment was executed, to which the lady’s uncle 

YOL. XIB 


was a party, and the subjects of which were stock 
. belonging to the lady, and two sums of: money, 
one secured by the uncle’s, and the other by the 
gentleman’s bond, and both of them payable to 
the trustees of the settlement twelve months 
after the date of the bonds. The settlemoiit, 
after declaring trusts in favour of the Ijidy and 
gentleman and their children, providetl, t'liJit 
until the marriage should be duly had aufl 
solemnised according to the forms oftheclmroh 
of England, or in case it should not be solemnised 
within twelve months next after the date of the 
settlement, the trustees should stand possessed of 
all the trust moneys, securities, and premises, 
and the securities for the same, in trust for the 
lady, her executors, &c., and should pay, assign, 
and transfer the same accordingly. The marriage 
never took place. After the uncle’s death his 
bond was found amongst his papers with the 
words “ Cancelled, the marriage never having 
taken place,” written by him across the face of 
it. The court, though it did not consider the 
bond to be invalidated : — Hold, that according 
to the true construction of the proviso, the lady 
was not entitled as the cestui que trust of the 
bond. Mitford v. MeymldSy 16 8im. 130. 

Farol Evidence — Lapse of Time.] — A 

court of equity will reform a settlement upon 
parol evidence alone, and after a long lapse of 
I time, if on due deliberation it arrives at the con- 
' elusion that the actual contract made between 
the parties differs from that expressed in the 
instrument. MFormaok v. M'Cormaeky 1 L. B. 
Ir. 119 ; Ir. B. 11 Eq. 130. 

By a post-nuptial settlement of 1841, after 
reciting that in consideration of 352?., a share of 
residue to 'which E., the wife, had become en- 
titled under a 'will taking effect a few days 
before the marriage, 0., the husband, in order to 
provide for her after his death, and for their 
issue, had proposed to settle a freehold house and 
field upon the trusts therein mentioned, the free- 
hold premises were conveyed to T. upon trust for 
C. for life, or until he should become bankrupt, 
or assign, or charge “ the rents, issues, and annual 
produce of the trust estate moneys,” &c., then 
upon trust for E. for life; “it being the true 
intent and the meaning of these presents, and the 
parties thereto, that the tenements, heredita- 
ments, and premises ” should, in the event of any 
such charge, &c., be for the separate maintenance 
of E. for life, then, “ as to the rents, issues, and 
annual profits arising off the house and premises,” 
for children, in the usual form, with an ultimate 
“ trust to pay the rents, issues, and annual pro- 
duce” to G.’s next of kin. The settlement pro- 
vided, that on the appointment of any new 
trustee, “all the trust estate moneys and pre- 
mises” should be assigned to him. T., who was 
also the trustee of the will, had paid part of the 
352?. to C. before the execution of the deed, and 
the rest immediately after. The solicitor who 
prepared the settlement, on T.’s verbal instruc- 
tions, had died in 1848, and there were no papers 
to show what the instructions were ; but 0., E. 
and T. all deposed that it had not been intended 
to settle any part of the 352?., and their bill, filed 
in 1876, to reform the deed accordingly, -was not 
opposed by the adult children : — Held, that the 
plaintiffs were entitled to a decree declaring that 
the w'ord “ moneys ” had been introduced by 
mistake into the settlement} which should be 
construed and take effect as if that form had 
been omitted, Ih 
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ITncontradicted Evidence of Wife.] — Bv such uses as the husband and wife^ slionld 

a marriage vsettlement executed in pursuance of appoint by deed, ^ and in default of ap[)uiiitineT:'t 
articles made under the order of the court on the to the uses therein mcntioi'ied, the husband aiut 
marriage of a lady, au infant and a ward of wife taking life estates, subject to which the 
court, personalty of the wife was limited on wife had a general power of appointment by wiiL 
death of the husband and in default of children, In 1825 the husband and wife appointed the" 
both which events happened, to the wife, as she estate to such uses as they should bj" deed 
should by will apt^oint, and in default to her next appoint ; and in default of such appointment, to 
of kin. Upon her uncontradicted evidence that such uses as the wife alone should ^ by deed or 
this was notin accordance with her intention ; — will appoint ; and in default of appointment, to 
Held, that she was entitled to have the settle- the uses therein mentioned. In February, 1827, 
ment rectified by limiting the property, in the the wife made a will, devising the estate to her 
events which had happened, to herkdf, her husband. ^ In 1840 it was observed, that by mis- 
executors and administrators, absolutely; and take the life estates of the husband and wile linct 
declaration to that efiect was ordered to be in- not been relimited by the deed of 1825, and the 
dorsed on the settlement. Smith v. IUffc. 44 husband and wife directed their solicitor “to 
L, J., Ch. 755 ; L. E. 20 Eq. G66 ; 33 L. T, 200 ; prepare such a deed as might be necessary and 
23 W. B. 851. proper to correct the mistake.’’ Upon tiiese 

instructions he prepared a deed, which the lius- 

ITnstipported Evidence of Wife.] — By a band and wife executed, with the sole object of 

marriage settlement the property of the intended remedying the omission of the life estates. By 
wife was settled upon the wife for life for her this deed the husband and wife exercised their 
separate use without power of anticipiation, and joint power over the entire fee, and limited the 
after her death as she should, notwithstanding estate to such uses as they should by deed 
coverture, by wull or codicil appoint, and in appoint ; and in default of appointment, to and 
default of appointment for her next of kin. upon uses and trusts, during the lives of the 
After the death of the husband, and upon the husband and wife, similar to those in the 
unsupported testimony of the wife that it was settlement ; and after the decease of the survivor 
only intended to protect the trust property of the husband and wife, to such uses as the 
during her coverture and not to deprive her of wife should by deed or will appoint ; and in 
the control of it after the termination of the default of appointment, to uses which for prac- 
coverture : — Held, that the settlement ought to tical purposes were the same as the ulterior uses^ 
be rectified so that the property should be held limited by the deed of 1840. The wife died in 
in trust for the wife, her executors, administrators, 1854. In a suit to establish the will, held, by* 
and assigns, absolutely. Cooh v. Fearii^ 48 L. J., Eomilly, M.E., that it was revoked by the deed 
cL 63 ; 39 L. T. 348 ; 27 W. B. 212, of 1840 : — Held, on appeal, that, assuming the 

deed of 1840 as it stood to be such as to revoke 

Evidenced by Plan of Settlement.] — By the will, there was an equity to have it rectified 

a marriage settlement certain lands were con- on the ground of mistake, as it went beyond the 
veyed to A. (the intended husband), his heirs and instructions and the intention of the parties, 
assigns ; and in case A. should die, leaving one which were only to replace the life estates, and 
or more son or sons on the body of his intended to do nothing more, and that the will must there- 
wife to be begotten, the elder of such sons, and fore be established. Walker v. Armstrong^ &• 
the heirs male of his body, being always preferred Be G. M. & G. 531; 25 L. J., Ch. 738 ; 2 Jiu\ 
to take place before the younger, with full liberty (ir.s.) 959 ; 4 W. B. 770. 
for A. to make such reasonable provision as he 

should think fit for such “younger child or In Favour of Wife against Husband*® 

children ” ; and, in case A. should die leaving no Assignees.] — By a marriage settlement the 
son, and there should be one or more daughters, father of the intended wife covenanted with the 
then to such daughter or daughters (if more than intended husband to pay to him, his executors^ 
one) on their attaining their respective ages of administrators, and assigns, during the life of the 
twenty-one years, their heirs and assigns, share father, an annuity of 200k The husband died 
and share alike. There was issue of the marriage insolvent, and his assignees claimed the annuity, 
eight children, four sons and four daughters ; and The court, being satisfied that it was the in ten- 
A., by his last will and testament, in pursuance tion of the parties that it should be paid as a 
of the power contained in the marriage settle- provision for the wife and her children, ordered 
ment, charged the lands with the sum of 1,500k the settlement to be amended, and decreed that 
to be divided amongst the younger children of the assignees of the husband bad no claim to any 
the marriage, in manner therein mentioned, part of it. Fearce v, Yer'he'he.^ 2 Bcav. 333 : *9^ 
The first taker having disputed the right to charge L. J., Ch. 203 ; 4 Jur. 117. 
in favour of daughters, on a bill filed by one of 

the daughters to raise a portion of the 1,500k : — By Insertion of word “ Heirs,’*] — By a 

Held, that the power was well exercised, and as marriage settlement the wife’s interest in real 
the intention of the settlement was evidently to estate was granted and assigned to trustees, 
provide for all the children as well daughters as their executors, administrators, and assi^gns, 
sons,, that the. court would efect that intention, upon the usual trusts in a settlement, with the 
and support the appointment by transposing the omission of the word “heirs” in every case in 
clause creating the power, and that containing which the fee simple was evidently intended to 
,the limitations to the daughters in the event of be passed : — Held, that the deed must be rectified 
tb-ere being no son, whereby the words “such by the insertion of the word “ heirs ” in order to 

H ar children” would , include both sons and effect the intention of the parties. In re^ 

^ ^ 3^ Oh. H. 214, 

iSy Infeetticin "ti vrords Grande 


1029 


SETTLEMEISIT — Rectification of Articles and Settlements. 


1080 


iinmediatelT after the decease of tlie survivor of . settlement uot altered in favour of the in ten Hon. 
the husband and wife, to transfer a fund unto : the recital being too general, nothing dehors rlie 


and amongst all and every the son and sons, 
daughter and daughters, of the husband and 
wife, and the children of such son and sons, 
daughter and daughters, in case any of them 
slmiild be dead leaving issue, share and share 
alike ; but the cliild or cliildren of such of the 
said sons and daughters as should be then dead 
were to be entitled only to a parent’s share ; and 
in case there sliould be no child or children of 
the husband and wife living at the death of the 
survivor of them, then in trust to transfer the 
fund to the survivor, his or her executors, &;c. 
There were three children of the marriage, but 
they all died before either of their parents ; two 
of them left children, some of whom survived 
both their grandfather and grandmother : — 
Held, that the surviving grandchildren were 
entitled to the fund. v. Bailey, IT Sim. 

635 j 9 Jur. 636. 

By striking out Erroneous Words.] — 

Form of rectifying a settlement by striking out 
the erroneous wumis and endorsing the decree, 
Stoch Y. Vininy, 25 Beav. 235. 

By striking out Words of Eeference to 

Particular Marriage.] — By a marriage settle- 
ment lands were limited to the use of the first 
son of the body of B. on the body of P. (his 
future wife) lawfully to be begotten, and the 
heirs male of the body of such son, with re- 
mainder to the use of the second, third, fourth, 
fifth, and all and every other the son and sons 
of the body of B. to he begotten severally and 
succes-sively, one after another, as they and every 
of them should be in seniority of age and priority 
of birth, in tail male : — Held, that the eldest son 
of B. by his second marriage (there being no 
issue of his marriage wdth P.) was entitled to the 
lands as a tenant in tail in preference to the 
second son of such marriage. Blake, In re, 19 
W. R. 765. 

In 1848 estates were, in exercise of a power, 
appointed to the use of Jane W., in fee, and the 
same estates were, on the marriage of Jane W. 
with John Wright, vested in trustees, to sell, and 
invest the proceeds for the benefit of Mrs. Jane 
W., for life, for her separate use, with a power 
to her of appointment in favour of the children 
of the said intended marriage. John Wright 
died, leaving his widow and one child surviving. 
In 1856 Mrs. Jane W. intermarried wHth John 
Whitham, and subseqxiently filed a bill, praying 
that the settlement made on her former marriage 
might be rectified, on the ground that it was not 
framed in accordance with her intention. On 
the evidence, the court directed the settlement to 
be I’ectified by striking out the word “intended,” 
and inserting the words “the said Jane W., by 
the said intended or any future husband.” Way- 
lor v, Wright, 3 Jur. (N.s.) 1090; 5 W. R. 
770. 

As evidenced by Recital.] — Settlement 

reformed, according to the intention declared in 
recital. Payne v. Collier, 1 Yes. 171. 

Intention not Followed.]— Where a settlement 
shall be good and take effect, though not accord-, 
ing to the intent of the parties. Marshall v. 
Prank, Pre. Oh. 480 ; Oilb. 143. 

Evidence of Intention insufficient,] — Marriage 


words to do it by. If anything in the recital by 
which to correct it, it may be done, Doran v. 
Moss, 1 Yes. 57, 59, 

By a marriage settlement, after the death of 
the husband and wife, the trustees were to p^qv, 
assign, and transfer the caphal to the cliihlren 
of the "Wife equally, the shares to be paid at 
twenty-one. There was a subsequent proviso, 
that if there should be no such cliikl li ving at 
the decease of the survivor of the parents, then 
the fund was to go over to S. C. There was 
only one child of the marriage : — Held, that 
though she had attained txventy-oiie, her interest 
was defeasible by her death before the survivor 
of her parents: — Held, also, that the settlement 
could not, on the evidence, be reformed. Lloyd 
v. Cocker, 10 Beav. 141) ; 24 L. J., Ch. SI ; 1 Jur. 
(K.S.) 174. 

Trust funds were limited, after the death of 
the husband and wife, to the children of the mar- 
riage, to be vested interests at their respective 
ages of twenty-five or day of marriage if daugh- 
ters, which should first happen, with benefit of 
survivorship in the event of any dying under 
that age, or before marriage if daughters. The 
settlement contained powers of maintenance and 
advancement: — Held, that the language of the 
settlement being unambiguous, its legal effect 
could not be controlled, and that the limitations 
w^ere void for remoteness ; but leave ^vas given 
to the children to adduce evidence that the settle- 
ment w'as not in accordance with the intention 
of the parties, with a view to its being rectified. 
Morse, In re, 21 Beav. 174 ; 25 L. J., Cli. 192 ; 

2 Jur. (N.S.) 6 ; 4 W. R. 148. 

Lands stood limited, subject to certain powers 
vested in the plaintiff, and to certain charges for 
his own benefit and for the jointure of his wife, 
and for portions for his younger children, to his 
use for life, with remainder to his sons succes- 
sively in tail male, with remainder to trustees 
for 1,500 years, in trust, in the event of failure 
of his maie issue, to raise 100,000^. for additional 
portions for his daughters. In contemplation of 
the marriage of his only son, the plaintiff and 
his son entered into an agreement for resettle- 
ment, whereby the son should disentail the rever- 
sion and limit the estates after the plaintiff’s 
decease, and subject to his life interest and 
poM^ers, and to the exercise thereof, and all sub- 
sisting charges, to such uses as he and his sou 
should then appoint, the lands, in remainder, 
and subject as aforesaid, to the use of the son 
for life, with remainder to the plaintiff’s first 
and other sons successively in tail male, with 
remainder to a nephew of the plaintiff and 
certain other nephews successively for their 
lives, with remainders to their first and other 
sons successively in tail, with remainders over. 

A deed of resettlement was made in pursuance 
of this agreement, and thereby the lands vvere 
appointed, after the plaintiff’s death and subject 
to his life estate and to the powers thereto 
annexed, and of the jointure and any other 
charges upon the estates to which he might be 
entitled, to the use of his son for life, with 
remainder to his first and other sons sticcessively 
in tail male, with remainder to his nephews 
successively, and remainder over. The plaintiff 
and his solicitor deposed that neither of them 
intended by , the agreement or settlement to dis- 
place the terms of 1^600 years or the portions of 
lOOjOOOZ. thereby secured, except so far as was 

88—2 
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necessary for the benefit of his son and issue, tinuc to possess the same power of disposition 
but it did not appear that any discussion took which she then had. Torre y,' Torre, 1 Sin. &: G-. 
place on the subject, or that it was mentioned : 815 ; 1 Bq. E. 364 ; 1 W. E. 490. 

—Held, not a case for rcformiiic? the resettle- Ecal estate was settled on A. for life ; remainder 

merit. Mwes y. Uhves, 3 Dc Cr. F. & J. 667 ; 7 to B., his eldest son in tail. B., at A.’s request, 
Jiir. (is\S.) 747 ; 4 L. T. 500 ; 0 W. E. 820. joined with him in opening the entail to let in a 

By a marriage settlement, after reciting that cliarge. The estates were resettled, and several 
the lady was entitled to 10,000z. in possession, years afterwards B. discovered that his estate 
the sura was settled on herself, her intended tail had been cut down to an estate for life. B. 
linsban<l, and the children of the marriage, stated that he hady joined in opening the entail 
There was also a covenant to settle all her after- on the understanding that, subject to the charge 
acquired propert3n At tlie date of the settle- and to certain modifications in A.’s power of 
merit she was not entitled to any' money in jointuring and charging portions, the estates 
possession, but was entitled to a contingent should be settled precisely as they had pre- 
interest in trust funds under the marriage settle- viously been. A. stated that he had been under 
meiit of her father and mother, and the 10,000h the same impression. On evidence that the per- 
was, in fact, advanced by the father out of his sons w^ho prepared the resettlement had explained 
own moneys. After his death a bill was filed by the limitations to A. and B.,^a bill filed, by B. to 
his representatives to have it declared that his rectify the settlement was dismissed with costs, 
estate was entitled to be recouped the 10, COOL Joiner y. Tenner, % Affirmed, 30 L. J., 

advanced by him on his daughters marriage, to Ch. 201 ; 6 Jur. (N.s.) 1314 ; 3 L, T.48S ; 9 W. B. 
the extent of her portion in the trust funds : — 109. 

Held, that the settlement did not show that the By a marriage settlement made in 1858, pro- 
10, 000 wms meant to be an accelerated advance perty belonging to ^the lady Was invested in 
of the daughter’s share in the trust funds. Brad- trustees for the benefit of the wife and husband 
ford (Bari) v. Bomney (Bari), 31 L. J., Ch. during their respective lives, and the children of 
497; 8 Jur. (ishS.) 403 ; 6 L. T. 208 ; 10 W. E. the wife by the then intended or any future 
414. marriage, and in default of such children for the 

Held, also, that the evidence failed to show wife’s nephews ^ and nieces absolutelv. The 
that its provisions were at variance with the real settlement contained no pow’^er of revocation, and 
intention of the parties, and therefore that the gave the wife no power of appointment amongst 
settlement could not be rectified. Ih* her nephews and nieces, and no power to lease, 

to appoint new trustees, or to change invest- 
Mistake — Substituted Charge~rine proving ments. The husband died [in 1865, leaving no 
Inoperative.] — ^Where, under a marriage settle- issue. On a bill by the wife to set aside the 
ment, a sum w'as directed to be raised, to which, settlement : — Held (on the ground that she had 
under the limitations of the settlement, the executed the deed in ignorance of its effiect, 
plaintiff would be entitled, if not barred by a which had not been sufficiently explained to 
fine levied by the husband and wife (there being her, and that the nephew^s and nieces were mere 
no issue), which was declared to be inoperative volunteers, and not within the consideration of 
to that effect ; and by a deed of covenant, a the marriage), that the trusts of the deed must 
similar sum was charged upon the husband’s be declared'^void, and the trustees be ordered to 
estate : — Held, that he could not be relieved retransfer to her the property comprised in the 
from such second charge upon the ground of settlement. ^Volladon v. Trile, L. E. 9 Eq. 44 ; 
mistake, although clearly intended to be substi- 21 L. T. 449 ; IS W. E. S3, 
tuted in lieu of the former. Farr v. Sherlffe, 4 In a marriage settlement, the property of the 
Hare, 512 ; 15 B. J., Ch. 89 ; 10 Jur. 630, wife was assigned on trust to pay the income to 

the wife for life for her separate use, and after 

Kot Mutual. — Where a marriage settle- her decease to pay an annuity of 2001. a year to 

ment is prepared pursuant to the Intention of the husband, remainder to the issue of the 
one of the parties, but under a mistake as to the marriage, and in default of issue the trustees 
other, it cannot be rectified. Sells v. Sells, 1 were directed to invest the trust money in land, 
Dr, & Sm. 42 ; 29 L. J., Ch. 500 ; S W. B. to be held on similar trusts as were subsisting 
327. in respect of the family estate of the wife’s 

Where a clause in a marriage settlement was family^ nnder the family settlement. There was 
framed in a form which did not carry out no issue of the marriage, and the wife now 
correctly the intention of the intended wife, claimed to have the settlement rectified, on the 
and the wiaole clause was objected to by the ground that her attention had not been called to 
intended husband, hut the objection ultimately the fact that under the settlement she had no 
waived, and it appearing that the husband’s power of disposing of the property in the event 
attention had not been called to the variance of there being no issue of the marriage : — Held, 
between the form of the clause and the intention that the settlement imxst be rectified by insert- 
of the wife : — Held, that this was not a case of ing a general testamentary power of appoint- 
mutual error, and a bill for rectification wras ment by the wife during coverture, and a 
dismissed. Thompson v. Whitmore, 1 J. & H. general povrer of appointment by deed or will 
268 ; 3 L, T. 845 ; 9 W. E. 297. on discoverture, in priority to the ultimate 

trusts. Cojnleaux v. Fullerton, 41 L. T. 651 ; 28 

Explanation of Deed before Execution.]-— W. E. 320. 

On clear evidence of mistake, a marriage settle- 
ment of a lady’s fortune reformed, by striking out a Deed Executed under Protest.]— A marriage 

proviso against anticipation of her separate estate, settlement was drawn, as the intended husband 
she having executed it on a representation that alleged, in a manner contrary to the agreement ; 
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<iftcr the marriage, sustain a suit to rectify the 
settlement. Eaton v. Eennott^ 3-i Beav. iUh. 

Mistake in Placing Terms for Portions.] — An 
elder daughter, whore there is a son, is considered 
a younger child by a court of equity, and the 
court would rectify the mistake in the settle- 
ment ; as it has done, where term for raising 
portions is placed after estate tail, which should 
have been before. Herieaye v. Ilimluhe, 2 Atk. 
457,, . 

Where a mistake in placing a trust term 
is rectified. Worsleij v. Omnville (^Earl'), 2 
Ves. Sen. 333. 

In a marriage settlement a term for years for 
securing younger children’s portions is, by mis- 
take, made subsequent to the estate tail limited 
to the sons ; this helped in equity. Ucedale v. 
Jlalf^enyuj^ 2 P. Wms. 151 ; 9 Mod. 56. 

Omission of Provision for Bankruptcy of 
Husband,] — Marriage settlement of trader not 
securing the wife’s fortune in the event of 
bankruptcy, the intention appearing to be so, 
amended accordingly. Htgifumn v. 1 

Ball & B. 252 ; 12 E. 28. 

Marriage settlement not providing for a bond 
by husband to trustee for wife’s fortune being 
provable in the event of his bankruptcy amended 
accordingly, such being the intention of the 
parties. Verner.^ Ex ])arte^ 1 Ball k. B. 260. 

A marriage settlement gave the income of the 
trust funds to the husband, in the event of his 
surviving the wife, until death or bankruptcy. 
There was a maintenance clause only applicable 
after the death of the husband. The wife was 
dead, and the husband had become bankrupt. 
The settlement was ordered to be rectified by 
making the maintenance clause applicable upon 
the bankruptcy of the husband, upon the oath 
of the husband and of the solicitor who pre- 
pared the settlement, that such had been the 
intention of the parties at the time of the mar- 
msfe. Tomlbmn v. Lelgli^ 11 Jur. (n.s.) 962 ; 
14 W. E. 121. 

Por Settlement of After-acquired Pro- 
perty, and for Children of Puture Marriage.]— ■ 
An order was, in 1855, on the application of the ; 
father as next friend, made, directing a trustee i 
to pay certain dividends to the father for the 
maintenance and education of an infant daughter 
during her minority, or while unmarried. Pre- , 
viously to the marriage of the daughter, the draft ' 
of a proposed settlement, which contained a , 
covenant by the intended husband to settle ' 
after-acquired property of the wife, but no pro- : 
vision as to the children by a future husband, 
was sent to the intended husband, and returned 
by him without any objection thereto. The 
marriage took place before the draft was in- 
grossed. A post-nuptial settlement, which con- 
tained no covenant to settle after-acquired pro- 
perty, and no provision for children of the wife 
by a future husband, was executed. Trustees 
subsequently paid funds of the wife, who w^as 
still a minor, into court. The husband and wife 
presented a petition for a transfer of the funds | 
to them, and certain inquiries were directed. ' 
The chief clerk certified that the settlement' 
ought to contain both provisions. The court' 
directed only that the after-acquired property of 
the wife should be made subject to the trusts 
of the settlement. Iloare^ In re, 9 Jur. (jsr.s.) 
167 ; 1 N. E. 161 ; 7 L. T. 523 ; 11 W. R. 181. 


Against Anticipation.] — Under a mar- 
riage settlement trust funds, in the events which 
had happened and by virtue of an appointmeut, 
stood limited upon trusts for A. for life, for her 
separate use without power of antici]>ation, re- 
mainder to B. absolutely. The trust funds had 
been paid into court in a suit instituted to carry 
out the trusts of the settlement. On B. attain- 
ing tw’enty-one, A. and B. executed a resettle- 
ment by which the trust funds w^ere limited 
upon trusts for A. for life, remainder to B. abso- 
lutely. On a petition for payment out of the 
trust funds to the trustees of the resettlement, 
the court made the order subject to the insertion 
in the resettlement of a clause, similar to tiiat 
1 contained in the original settlement, restraining 
: A. from anticipating her life interest. Ee Mar- 
tana v. Ee Mariana, 33 L. T. 685 : 24 W. E, 
200 . 

On the settlement of a ward, no clause against 
anticipation wms attached to her separate life 
estate. She incumbered her interest : — Held, 
that the settlement could not bo rectified to the 
prejudice of her incumbrancers. Blacltle v. 
Clarh, 15 Beav. 595 ; 22 L. J., Oh. 377. 

Ward of Court — Settlement immediately after 
attaining Twenty-one — Ho Provision for Children 
of Puture Marriage.] — A female ward of court 
being entitled to funded property carried to her 
' account in certain suits, in possession and rever- 
sion, a marriage is proposed, and certain pro- 
posals for a settlement taken in before the master, 
not on a refei'ence ; the master objects, as the 
intended husband is to settle nothing, and the 
w^ard’s property is not to be settled so that 
children of a second marriage by her can take. 
The ward being on the eve of attaining twenty- 
one, the marriage is postponed, and a settlement 
according to the former proposals, with the 
addition of a provision that in the event of there 
being no children all the property settled and 
all after-acquired property shall go over abso- 
lutely to her brothers and sisters, is executed a 
few days after she attains twenty-one, and the 
marriage takes place, A few’ months after, a 
petition to transfer the funds to the trustees is 
presented, stating the settlement, and an order is 
taken by consent upon it wdthout discussion. 
Thirty-one years elapse, and the husband dies, 
and there is no issue of the marriage. Eight 
years after she became a widow, a bill is filed by 
the lady, alleging that she had only then dis- 
covered the true nature of the settlement, and 
praying that it might be set aside or reformed, 
and such a settlement made as ought to have 
been made upon her marriage. It is contended 
for the plaintiff that, the settlement being exe- 
cuted so immediately after she w’as of age, she 
was stiE under the protection of the court ; and 
that, as she distinctly sw’ore that although the 
matter was discussed she knew nothing before 
the period alleged of its true nature, she was en- 
titled to such a settlement as the court would 
have insisted upon at the time of the marriage, 
she being then under the influence of her mother, 
who managed the whole matter. The defen- 
dant’s contention was, that lapse of time was a 
complete bar to the relief asked, even if the 
settlement was inequitable, w^hich it wms not, in- 
asmuch as it was natural that the mother should 
wish to provide for her other children : — Held, 
that the settlement ought to be reformed so as to 
give the lady an absolute powder In the events 
which had happened: with a reference to 
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tion of the parties, the arraBgenient hetweeii 
' " in equity, be carried into execution, 
such variance. Monyivood y. 


chambers as to property otherwise arising. 

Costs by arrangement out of the fund. Money them could. 

V. Money, 3 Drew. 256 ; 3 Eq. B. 996 ; 3 W. B. notwithstanding 
425. ^ » u Ronywood,2Y,&G.C.G.m. 

Interest of Children considered.] — Where Misapprehension as to Validity of Marriage.] 
children under marriage settlement have obtained — In contemplation of marriage between A. and 
a contingent advantage, the court will not, after B., settlements ■were made of real estate belong- 
the marriage, vary it to the prejudice of the ing to B., the intended Wife, and of personalty 
issue. O'Keefe Y, CaUJi 07 -pe, 1 Atk. 17. belonging to A., the intended husband, upon 

uses and trusts, which after the solemnisation of 

As against Heir of Mother.] — Settlement the marriage were to arise for the benefit of the 

reformed in favour of the younger children against husband and wife, and their issue ; the marriage 
the heir of the mother claiming the reversion by ceremony was performed, and the parties lived 
a letter from her on the marriage of her daughter, together as husband and wife ; but after the 
stating the intention. Barstoio v. Mh'ington^ lapse of more than a year, and before the parties 
5 Ves, 593. had any children, the marriage was discovered to 

be void, and they executed deeds purporting to 

As against Devisee of Father.] — Settle- revoke the former settlement ; some time aftcr- 

ment after marriage reformed in favour of the wards a new settlement in contemplation of 
issue against the devisee of the husband, claim- marriage was made, including the same property 
ing under the reversion by his letter of instrnC' as the former, but differing from the former in 
tions for dra-wing the settlement, but this equity the interest given to the issue, as well as in other 
did not prevail against creditors. Jeiihins v. provisions ; the parties then intermarried, and 
Qinnclmnt, cited, 5 Ves. 596. there was issue of the marriage:— Held, that the 

first settlement being founded on mistake and 
Misstatement — Amount of Incumbrance.] — misapprehension, was not binding on the parties, 
Three estates belonging to A., two of them being and that the rights of the issue, both as to the 
subject to mortgages amounting to 2,400Z., and real estate and the personalty, were regulated by 
the*third being subject to a mortgage for 3,000/., the second settlement. Molmmm y^ Bichenmi, 
were settled for valuable consideration upon A. 3 Buss. 399 ; 7 L. J. (O.S.) Gh. 70, 
for life, remainder to his wife for life, remainder 

as they should jointly appoint, “ for the purpose As to Party Entitled.] — A settlement of 

of raising money, by way of mortgage or other- stock, which proceeded on a clear mistake as to the 
wise ” ; and in default of appointment, and sub- party in whom the property vested : — Held, not 
ject thereto, to a trustee for a term of years, to to affect the rights of the paifiy really interested, 
raise such a sum, not exceeding 600/., as should no intention appearing on his part, although 
be owing by A. in respect of two sums of 300/. joining in the deed, to deal otheiwise wdth the 
each, with remainder to the use of the wife for property than on the footing of the mistaken 
life, with remainder to the husband and wife, in statement of the title contained in the recitals, 
equal moieties. A. and his wife exercised the Asliunt y, JB/l, 12 Jnr. 1035. 
joint power for the purpose of raising 600/. and 

400/. A. died insolvent: — Held, this was no Misdescription of Beneficiaries.] — Pro- 
mortgage of the wife’s estate, and, consequently, perty was settled on John Garner, Hambourn, 
that she was not entitled to have her. moiety and Elizabeth his wife and her children. There 
exonerated out of the estate of the husband, was a person named John Garner of Sambourn, 
BclwUjield v. Loclmoud, 4 De G. J. k S. 22 ; 33 whose wife was Hannah, but they were not 
L. J., Ch. 106 ; 9 Jur. (N.S.) 1258 ; 9 L. T. related to the settlor. There was also a William 
12.58; 12 W. B. 114. Affirming 32 Beav. Garner, of Beoley, whose wife was Elizabeth, and 
434. she was a niece of, and intimate with, the settlor : 

The settlement was expressly made subject to — Held, that the latter were intended. Garmr 
the subsisting mortgage ; but it was stated to be v. Garner^ 29 Beav. 114 ; 7 L. T. 182. 

1 ,200/. instead of 1,400/, There was clear evidence 

of this being a mistake : — Held, that the parties Property Omitted,] — Mrs, D., by her marriage 
claiming under A. were not estopped by the settlement, reciting her title, as devisee, to 
statements in the settlement, and that it was not certain freeholds and copyholds, and her in- 
necessary to institute formal proceedings to have tention to settle her freeholds and copyholds 
the mistake rectified. //>. thereinafter described, conveyed and settled 

certain freeholds in K., and copyholds at B., 

Bate of Will referred to.] — Under a which belonged to Mrs. D. under the will. 

proviso in a settlement, to which A. and his Evidence pi haste in the preparation of the 
eldest son B. were parties, a use which was settlement was off:ered, but the court held, that 
limited to a younger son, P., and his issue, was there was no evidence of intention to include 
made to shift to B. in the event of P. becoming the freeholds at B. Chapman y. Chapman, 1 
entitled in possession to the manor of S. under Jur. 473, 688. 
certain limitations, which, in the settlement, 

- were described as being contained in the will of Property included hy Mistake.] — The court 
■ , A., bearing even date therewith. The will of A. being satisfied, upon the evidence, that a general 
contained the limitations mentioned^ in the description of property had been inserted in- 
, settlement, but '-bore a later date. wbiV.h was adverteutiv its a siettlpTYie-nt find i-vAf fAv fl'iA 
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rapply as they might be advised. Exeter (Mar- 
Aiujs) V. ExcterX3Iaroliioness)^ 3 Myl. & Cr.321 ; 
7 L. J., Oh. 240 ; 2 Jar, 535. 

Words inserted by Mistake,]— A. being seised 
of: estates in C., and having proposed to settle a 
certain part of them on his marriage, a settle- 
ment was made of all his estates in 0., which 
were intended to be specified and described in 
the schedule thereunder written, “ but which 
schedule is not intended to abridge or affect the 
generality of the description hereinbefore con- 
tained”: — Held, from the proposal and other 
'evidence, that the words quoted were inserted by 
mistake. JFalsk v, Tremnion^ 16 Sim. 178 ; 12 
Jur. 314. 

Husband having a power to make a jointure 
of any part of the estate not exceeding 400/. 
per annum, covenants on his marriage to settle 
lands of the yearly value of 400/. clear of taxes 
and reprises ; he afterwards makes a settlement 
of lands, with a covenant, that if they should 
fall short of 400/. per annum, he would make up 
deficiency : — Held, that the settlement was in- 
tended as an execution of the power, and the 
making the jointure clear of taxes and reprises 
in the articles was a mistake. Londonderry 
{jCountess) v. Wayne^ 2 Eden, 170 ; Ambi. 424. 

Eepresentation before Settlement — Common 
Mistake.] — Bill by husband to have wife’s pro- 
perty, pjart of which wms invested in stock, made up 
money, on ground either of express contract or 
a representation, upon which the marriage took 
place, dismissed ; the description by articles, 
though generally “ the sum of 4,00U/.,” referring 
to that sum in settlement, and the represen- 
tation under circumstances not amounting to 
warranty and proceeding on a common mistake. 
AUisllo v. MeMycott^ 0 Yes. 13 ; 7 E. E. 135. 

Payments under Mistaken Construction.] — 
'Construction of a clause in a marriage settle- 
ment. A court of equity wdli not direct pay- 
ments made nnder a mistaken construction of a 
doubtful clause, in a settlement, to be refunded 
nfter many years of acquiescence by all parties, 
.and after the deatli of one of the authors of the 
settlement, especially w^here subsequent family 
arrangements have proceeded on the footing of 
that construction, Clifton v. Cookburn, 3 Myl. 
A: K. 74. 

Procedure.] — ^A settlement of a trust fund, 
whereby no legal estate was affected, reformed 
Ijy a declaration in the decree without a refer- 
•emee, or the execution of any fresh instrument, 
in the form of such order, tebbitt v, Tebbittf 1 
He (4. & Sm. 506. 

By marriage settlement lands of the husband 
wore, by mistake, and contrary to the intention 
■of the parties, settled upon the issue of the 
marriage. Form of decree to rectify the settle- 
ment, the contingent limitations to the unborn 
issue not being capable of destruction. Uamil 
V. White .1 3 Jo. & Lat. 695. 

No order will be made on petition to reform a 
'Settlement, though, by mistake, it included a 
-fund not intended to be settled. Neither can 
any order be made in contravention of its pro- 
visions so long as the settlement is unreformed. 
IMet, In re, 31 L. J., Ch. 455 ; 8 Jur. (K.S.) 
:226; 10 W, E. 332. 

Under the circumstances, a settlement could 
not be rectified in the suit as constituted. 
Metrron v. Barron, 2 Jones, 226, 


In a settlement made between persons sever 
ally entitled to interests under a will, the settlor, 

Who took a life interest under the settlement, 
covenanted that if he became entitled to an}’ 

property in value the sum of . lie 

would assign the same to the trustees. He 

aftervyards became entitled to a reversionary 

interest, and filed a bill to have the settlement 

rectified, or that it might be declared that the 

covenant was void. Stuart, V.-O., dismissed 

the bill, without costs : — Held, on appeal, that 

this decision was correct, as the court would not 

make a declaration of right beforehand, and 

that the covenant could not be considered iii- j 

sensible, as it must apply to capital, and not 

income. Eiffe v. Arbuthnot, 26 L. J., Ch. 646 ; ; 

3 Jur, (N.S.)V351 5 5 W. E. 793~L. C. | 

Costs.] — In a suit to rectify a settlement, : 

there being no blame imputable to any partic'^J, j 

the costs are payable out of the fund. Stock v. 

I Vinmg,2o Beav. 235, 

Mistake by Serivensr,]— No advantage to be 
taken of a scrivener’s mistake in settlement. 

Ilunburji v. Curtis, Fitzg. 118. 

Of Solicitor.] — Parol evidence admitted 

to prove mistake of solicitor in settlement. 

Rogers v. Earl, Dick. 294. 

A memorandum by a solicitor of verbal in- ■ 

structions will not be treated as a written in- i 

struction so as to prevent a decree for a j 

rectification of a settlement made in accordance I 

with the memorandum. Henry v. Sagltten, 14 \ 

^Y.E.814. ; 

Liability.] — When a suit for the recti fi- j 

cation of a marriage settlement has been ren- | 

dered necessary by the neglect of the solicitor j 

employed to prepare it, the court has no juris- i 

diction to make the solicitor pay the costs of the ; 

suit, when he has not been guiltvof anv fraud. ^ 

Clark V. Glrdwood, 7 Ch. D. 9 ; 37 L. T. 614 ; I 

25W.E.575. I 

The remedy against the solicitor in such a case J 

is by action for damages. Ib. \ 

A woman’s fortune was settled on her mar- ? 

riage to her separate use, except a s\im of 
10,000/., w’hich iiad been settled on her marriage ■' 

with a former husband, and which the w^oman ^ 

understood to be still standing upon trust for j 

her separate u.se. This was, however, a mistake, ; 

as the trusts of the former settlement did not / 

extend to future covertures. Shortly after = 

the marriage the parties separated, and were 
ultimately divorced on the ground of the bus- ' 

band’s adultery : — Held, that whether the wife > 

W'as or was not entitled to a rectification of the i 

settlement, she was entitled in equity to a settle- t 

ment ; and the court settled the whole fund i 

upon her, although she had other property | 

sufficient for her support. The husband’s con- { 

duct ought to be taken into account in consider- j 

ing the question of the wife’s equity to a j 

settlement. The omission in the settlement j 

having arisen from the mistake of the lady’s I 

solicitor who prepared the deed, and who was i 

also a trustee under it, the court refused to : 

allow him his costs in the suit, Barrow v. ; 

Barrow, 19 Beav. 529. 8. C., on appeal, 3 Eq. 

B.- X49 ,• '24 U. J., 'Oh. '267 ; 3 W. B. 122. | 

Covenant to remedy Mistake not Yolnntaiy.] 

— Feme seised of a copyhold on marriage of her 




; it to the use of J. and Articles previGUS to settlement cannot, in 
e heirs of their bodies ; general, be read to construe the settlement, iin- 
The marriage takes less the bill is brought to rectify the settlement,, 
a writing, whereby he or the settlement refers to them. Pritchard v. 
of the remainder in fee Qiimehani^ Amhl. lil . 

a that it was intended Settlement set right according ^to articles, 
cordingiy covenants to Lmigley v. Dick. 315 ; jSeal v. Custy 

ider in fee in trust for Dick. 513. 

not a mere voluntary Settlement under articles from which it de- 
1 compel the perform- viated set right ; and what estate was damnified 
landaU,2^,lS^m&,^U. by tenant for life not upholding it, declared 
specialty debt, and to be answered out of his. 

WEEN Articles assets. Ib, 

:.EMENTS. Articles discharged by Subsequent Articles, 

red.]— Where a settle- imposing Condition.]— A sum of 2,OOOZ. was by 
iage purports to be in certain articles provided for the daughters of a 
but is not in conformity marriage, without any restriction as to the time 
sive ground for correct- of payment. By subsequent articles between the 
it further evidence, and father and his eldest son, the former security 
le settlement were both was discharged, and securities to the amount of 
the settlement does not 8,000Z. substituted for it, part provided by the 
rsuance of the articles, father and part by the son. The intent was. 
ished that it was inten- declared to be, that if the three daughters re- 
nee of the articles, and spectively should marry with the consent of theix' 
irewith, the court will father (or after his death, of their mother), they 
3old V. JSutcMnson, 5 should receive each a certain portion of the said 
25 L. J., Ch. 598 ; 2 8,000/. on the day of her marriage, with interest 
3. Affirming 20 Beav. from that day : and in case any of them should 
marry without such consent, or if any of them 
iage, the father of the sliould die before she was married as aforesaid, 
plaintiff, the intended her share should go between the others or to the 
ay word that after the survivor ; and such of them as should be un- 
’self, my daughter will married at their fathers death were to receive 
uy least.” Heads of interest on their respective portions by way of 
bsequently drawn up maintenance. After the death of the father and 
and approved by the mother, two of the daughters married and re- 
Lstructions for a settle- ceived their portions ; the third having attained 
ring passage : “A cove- twenty-one years, though unmarried, was held 
y which Sir W. H. (the entitled to have her portion raised. Kugent v. 
LS daughter shall, at the Clare^ Wall. Lyn. 105, 
lave a property of not 

e settlement which was Where Articles wrongly Eecited.]-— Articles, 
ire the marriage, there on marriage, to settle land on husband and wife 
:ect, but there was no for life ; remainder to heirs male of body of wife 
! father to make good by husband ; remainder to heirs male of "husband 
by the husband, who by other wife ; remainder to heirs female by 
gainst the executor of wife. A settlement is made before marriage, and 
Ithough the settlement, said to be in pursuance of articles whereby lands 
ot have been rectified, are limited to husband for life, without" waste, 

> the articles and repre- and with power of making leases ; remainder to 
her, there V’as sufficient first, &c., sons of marriage in tail male ; remainder 
authorise the court to to first, &c., sons in tail by other marriage ; re~ 
ormable to the articles, mainder to heirs of body of husband. There are 
a father was hound to issue two daughters. Husband suffers recovery 
3 daughter to the stipu- and devises premises to his sister ; daughter^ 
may compel a reconveyance to them. JFcst v. 
representation of the Erisey^ 1 Comyns, 412 ; 2 F. "Wms. 349, 8, 6% on 
ards fulfilled, yet being appeal, 1 Bro, P. C. 225. 
not of fact, did not 

presentation as would W^ere Agreement recited differing from, 
elief in equity on the Articles,] — marriage settlement recited that 
upon the treaty for the intended marriage it waa 
rent mentioned to be agreed, in order to make a suitable provision for 
■eof, were both made the intended wife and the issue of the maiTiagCy 
the settlement varied that the estate should be settled in manner 
les. Decreed to go ac- thereinafter mentioned. There were ante-nuptial 
Monour v. Momur, 2 articles, under which, according to their true 
3. construction, portions were to be raised for a. 
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to the male issue of the marriage, subject to a- 
term, the trusts of which were, “ in case there 
should be issue of the intended marriage an 
eldest or only son, and also one or more other 
child or children,” to raise a portion or portions 
for such child or children, of <lifferent amounts, 
according to their number, corresponding with 
the amounts and numbers of the younger 
children mentioned in the articles. There was 
issue of the marriage but one child, a daughter : 
— Held, that the trusts of the term should be 
reformed, so as to provide for her a portion of 
the amount stated in the articles for one younger 
child. ICing v. lung -liar man., Ir. R. 7 Eq. 
4i6. 

Where Settlement never Executed.] — Plaintiffs 
file a bill to compel the execution of a settle- 
ment, which was prepared but never executed, 
by reason of the death of one of the parties. On 
the hearing it appeared that the settlement so , 
prepared differed materially from the articles on , 
which it was founded, to the imejudice of the 
plaintiffs. The court will direct a settlement ! 
according to the articles, notwithstanding the ! 
plaintiffs do not pray relief so beneficial to i 
themselves. Durant v. Durant., 1 Cox, 58. 

Construction.] — ^^¥here the articles and the 
indenture of settlement bear date on the same 
day, as in this case, they must be considered as 
one and the same act, and a different construc- 
tion ought not to be put upon them, Mencage v. 
Hunlolie., 2 Atk. 457. 

Articles are considered in a court of equity as 
minutes only, which the settlement may explain 
more at large. Dlandford v. Marlloroxigli., 2 
Atk. 545. 

Ko difference between articles unexecuted in 
toto or in part ; for the ground the court goes 
upon is, what is covenanted to be done is con- 
sidered as done. 1 1, 

Where Articles before, Settlement after, Mar- 
riage. ]~Bettlement, after marriage, purporting 
to be pursuant to articles before, Ibut differing, 
not supported. But, secus, if both before mar- 
riage, except where the settlement purports to be 
pursuant to such articles. Legg v. Croldwire., 
Cas. t, Talbot, 20. 

Contract Evidenced by Recital only not 

Enforced.] — A post-nuptial settlement of money 
recited an ante-nuptial contract. By the settle- 
ment, those children who survived their parents 
alone took, but by the contract, as recited, all 
the children took vested interests at their birth. 
The recital being the only proof of the continct : 
— Held, that the court must act on the settle- 
ment. Mignau v. Parry ^ 31 Beav. 211 ; 31 
L. J., Ch. 819 ; 8 Jur. (n.S.) 364 ; 7 L. T. 88 ; 
10 W, R.S12. 

Yariation by Agreement not Allowed.] — 

A lady possessed of about 12,000Z. consols, being, 
engaged to be married, a draft settlement in the 
usual form was submitted to the intended 
husband, who objected to some of its provisions, 
and insisted that if there should be no children 
and he should survive his wife, the fund should 
belong to him. Articles embodying this pro- 
vision -were hastily signed before the marriage ; 
and after the marriage, the fund having been 
transferred to the trustees, a draft settlement in 


execution of the articles, wns prepared, but 
objected to by the husband, and as ultimately- 
executed, contained limitations to the husband 
and wife and the survivor for their lives, and as 
to the capital to the children of the marriage, 
absolutely, not to such as should attain twenty- 
one or marry, and without any limitation over,, 
in the event of the death of a son or of an un- 
married daughter under twenty-one. There -^vas. 
also a provision that if there should be no cliild 
of the husband and -wife, and the husband should 
survive the wife, the fund should belong to him ; 
hut the deed contained no alternative limitation 
in the events of there being no child, and of the 
wnfe surviving the husband. The husband 
brought no property into settlement. In the 
event, one child was born, but died an infant in 
the lifetime of both parents. The hushand 
died ; and his representative claiming the fund,. 

I subject to the wido’iv’s life interest — upon bill by 
i the widow for rectification of the settlement, and 
, for a declaration that she was entitled to the 
, fund : — Held, that the transfer of the fund to- 
, the trustees was not a reduction into possession 
by the husband. Cogan v. DnlJield, 45 L. J., 
Ch. 307 ; 2 Ch. D. 44*; 34 L. T. 593 ; 24 W. R. 
905— C. A. 

Held, also, that the settlement was not in 
accordance with the articles, and that it ought 
to be rectified ; and that, in the events which 
had happened, she was entitled to the fund. 
11 ). 

Held, also, that she was entitled to the arrears- 
of income due at the death of the husbarnL 

n: 

Post-nuptial Settlement Rectified in Accord- 
ance with Unexecuted Ante-nuptial Settlement.] 
— An order was, in 1855, on the application of 
the father as next friend, made, directing a. 
trustee to pay certain dividends to the father for 
the maintenance and education of an infant- 
daughter, during her minority, or wliile^ un- 
married. Previously to the marriage of the 
daughter, the draft of a proposed settlement, 
wdiich contained a covenant by the intended 
husband to settle after-acquired property of the 
wife, but no provision as to the children by a 
future husband, was sent to the intended, 
husband, and returned by him without any 
objection thereto. The marriage took place 
before the draft was iugrossed, A post-nuptial 
settlement, which contained no covenant to 
settle after-acquired property, and no provision 
for children of the wife by a future hushand, was- 
executed. Trustees subsequently paid funds of 
the wife, w’-ho was still a minor, into court. The. 
husband and wdfe presented a petition for the. 
transfer of the funds to them, and certain 
inquiries w^ere directed. The chief clerk certified 
that the settlement ought to contain both, 
provisions. The court directed only that the. 
after-acquired property of the wnfe should be 
made subject to the trusts of the settlement. 
Heave's Trusts^ In re, 9 Jur. (K.S.) 167 ; 1 R.. 

161 ; 7 L. T. 623 ; 11 W. E. 181. 

Yol-untaxy Agreement to Ee-settle — Mistake in. 
Limitation — ^Rights of Unborn Iss-ae.] — A. being 
seised of an estate for life with remainder in tail, 
to B. in several denominations of lands, entered 
into a voluntary agreement with B. to re-settle, 
the lands, and that A. should be made tenant 
for life in one portion X. as of his former estate,, 
with remainder in tad therein to B. The settle- 
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meiifc being prepared, supposed to embody this the persons newly discovercfl of the amount when 
agreement, and executed, the lands of X. were received ; — Held, that the a}>pointment was void, 
thereby by mistake limited to B, for life only, and that the court would not, in a suit io have the 
with remainder to his heirs jnale in strict settle- rigiitsof the parties to the appointed fund dec] are{ I, 
ment. The mistake being some time afterwards determine whether the case was such as to entitle 
’discovered after the death of A., and before the the parties to have the setilement reformed 
birth of any issue of B., on a bill filed by B. to according to the intention of the settlor. Zee v. 
have the mistake corrected Held, that the 1 Beav. 483. 

court could not bind the rights of the unborn 

issue so as to divest them of any legal estates Deed Executed in Ignorance of Legal Effect.] 
thereunder, or amend or correct the deed itself, — The circumstances under which a voluntary 
but declare only the rights of the parties settlement may be rectified, con'^iidorej:!.^ Lider 
iiccording to their original intention and v. L. R. 4 Eq. 30 ; 15 W. IL 547. 

contract. IticlianU v. Fitzyerald, 9 Ir. Eq. R. Where a sum of money was, wfithout valuable 
486. consideration, placed in the hands of a trustee, 

to be held upon certain trusts then declaimed ; 
What amounts to a Contract — Proposal and it was agreed that the transaction should be 
Approved by Court— Variation of Terms bona ratified and completed by the execution of a 
Me,] — On the proposed marriage of the infant deed, and a deed was afterwards prepared and 
-daughter of one who was non compos mentis, a executed, which \yas wholly inconsistent with 
petition was presented to the lord chancellor, the trusts declared by parol ; the court ordered 
under the stat. 4 Geo. 4, c. 76, s. 17, for his such deed to be delivered up and cancelled, 
consent, in order to obtain a licence. The and the money repaid to the settlor, who had 
petition was referred to the master ; and the executed the deed in ignorance of its legal 
intended husband, by afiidavit, stated that he effect. Ih, 
laad agreed to make a certain settlement. The 

master reported in favour of the marriage, and Rights of Volunteer as against Settlor.] — 
the report w^as confirmed. The parties did not A volunteer, under a settlement declaring the 
nvaii themselves of the consent of the lord trusts of property placed in the hands of trustees, 
•chanceRor, but shortly afterwards married, is entitled to file a bill to have an error rectified, 
under the act 6 & 7 Will. 4, c. 85, without license, even though the effect of the error should be to 
The settlement mentioned in the affidavit was carry back the fund to the original settlor, 
not made, the parties having entered into 'fho?nji?son v. Whitmoi'e^ 1 J. & H. 2GS ; S L. T. 
^ir tides for a different settlement : — Held, that 845 ; 9 W. R. 297, 

the proposal laid before the master amounted The court will not rectify a voluntary deed, so 
to a contract, which, in the absence of any as to carry out the alleged intentions of the 
•.settlement properly substituted for ic, the court parties, unless all the parties consent ; if any 
would enforce. Sembie, it was not incompetent object, the deed must wholly stand o]- wholly fall, 
’to the parties before the marriage to vary bond Broun v. Kennedy, 33 Beav. 133 : 33 L. J., Ch. 
fide the terms of the contract, notwithstanding 71 ; 9 Jur. (Jt.s.) 1163; 9 L. T. 302; 12 W. R. 
it had been approved by the Qomt. CooIi y. 224. 

Fryer,! Hare, 498 ; 11 L. J., Ch. 284; 6 Jur. A voluntary deed cannot be reformed in 

equity, as against the grantor. Ih. 

If a voluntary deed fails to carry into effect 
tlie intentions of the parties, ' it ’ cannot ^be:T*e^; 
formed, except with the consent of the donor, ^ 
Pli III ipso 71 V. Ke7'7'7j, 32 Beav. 628. 

Principles. ] — In legal conveyances, if defective, 

4he court will not assist against the heir, unless Power of Revocation supplied.] — A father 
there is a meritorious consideration, Wriyht v. being seised in fee of a large estate] and having 
Fnglejitld, Ambl. 474; 2 Eden, 239. a small estate for life -with remainder to his son 

Voluntary conveyances seldom relieved in in tail male, the father and son executed a deed of 
equity where defective in form at law. Bonham conveyance to the father in fee of the small estate, 
v. Kewconib, 2 Vent. 365, and a deed of settlement of the large estate to the 

use of the father for life, with remainder to the 
Omission,] — Omission in a voluntary convey- son for life, with remainder to the eldest and 
:aEce not supplied in equity. Lee v. Menley, 1 other sons of the son successively in tail male. 
Vern. 37. The deed contained no powers of jointuring 

widows or of raising portions for younger chil- 

Intention of Settlor.] — A. B. being desi- dren. A joint power of revocation appeared in 

xom of voluntarily settling property on the female the draft as originally prepared by counsel, but 
-descendants then in existence of 0. D., by deed had been struck out. The father and son had 
reciting this desire, and that certain persons each a wife and a large family, and each declared 
therein named were the only descendants then that had he been aware of the effect of the deed 
iff life of 0. B.,, settled a part of the property on he would not have executed it : — Held, that 
the persons so named, and reserved to himself a under the circumstances the deed must be 
power .of appointing the remaining part of the rectified by adding a power of revocation, ami 
property amon^t such several persons before with the plaintiff’s consent it was directed that 
, named^ which, in default of appointment, was a new settlement, with all proper powers, should 
-given to those several persons nam^d ^ he after- be made under the direction of the court. WeZ 
wards discovered that there were other des- manj. Welman, 49 L. J., Cli. 730; 15 Ch. B. 

omitted, and to remedy the oimi^ion' he appointed Held, also, that the' settlement was volun- 


3. Rectification oxi’ Voluntary Settle- 
ments. 
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4. Evibexge axd Ois’us OF Proof. 

Evidence must be clear as to Intention and 
Mistake,] — The court will not reform a settle- 
ment, on the ground of mistake, unless the 
evidence as to the mistake, and as to the real in- 
tention of the parties, is perfectly clear and 
•satisfactory. Whether the court would entertain 
such a suit, on the ground of the discovery of 
matter constituting a new case, after the sub- 
ject of the suit had been adjudicated upon and 
<iis})Osed of by a foreign tribunal of competent 
jurisdiction, when it did not appear that the new 
matter might not still be made available before 
the foreign tribunal, according to the course of 
proceeding there, quicre. Breadalhane {Marquis) 
V. Chandos {Marquis)^ 2 Myi. &: Cr. 711 ; 7 L, J., 
€h, 28. 

In order to enable the court of chancery to 
rectify a settlement, it must be proved that it 
was drawn in its existing form by a mistake 
common to all the parties to it. If the 
evidence be such as to make it doubtful 
whether this was so or not, the utmost that 
the court will do is to direct further inquiry. 
It is not enough that the deed is contrary to 
the clear intention of the settlor ; if any irre- 
vocable changes of condition (as marriage) have 
taken place with reference to the deed, it must be 
shown that the mistake extended to them also. 
Roohe V. Kensvnqton (JLord\ 2 K. & J. 753 ; 25 
L. J., Ch. 795 ; 2 Jur. (N.s.) 755 ; 4 W. K. 829, 

Onus of Proof on Claimant.] — A post-nuptial 
settlement, after reciting ante-nuptial articles, 
and for the purpose of completing and making 
the same e&ectnai, proceeded to declare the 
trusts of the premises, which were materially 
clitferent from those contained in the articles 
themselves ; in giving a life estate to the father, 
and providing that only the children who sur- 
vived the father and mother, or died in their life- 
time leaving issue, should take vested interests, 
while by the articles the children took vested in- 
terests upon birth. There wms no evidence of 
the contents of the articles, except so far as 
appeared by the recital in the settlement, which 
did not purport to be verbatim. Upon a bill 
filed after the death of the father and mother : — 
Held, that the onus lay upon those wdio claimed 
iinder the articles to show that the provisions 
were contrary to those of the post-nuptial settle- 
ment, and that the evidence afiorded by the 
recital itself being insufficient for that purpose, 
the provisions of the deed must be adopted. 
Migwm v. Parry ^ 31 Beav. 211 ; 31 L. J., Ch. 
S19 ; 8 Jur. (n.S.) 634 ; 7 L. T. 88 ; 10 W. E. 
812, 

Onus shifted on to Befendant as Trustee.] — 
In a marriage settlement, the property of the 
wife was conveyed and assigned in trust for the 
wife for life for her separate use, remainder to 
the husband for his life, remainder to the 
children of the marriage, and in default of issue 
of the marriage to the brother of the wife and 
his children. After the marriage the husband and 
wife filed their bill, charging that the brother, wdio 
was one of the trustees of the settlement, in con- 
cert with the solicitor’s clerk, who took the in- 
structions for and attended the execution of the 
settlement, had fraudulently omitted or erased 
from the deed a general power of appointment 
by the wife in default of issue of the marriage, 
and praying that the settlement might be 


; rectified by inserting such a power. The wnfe 
did not prove the instructions for the insertion 
of such a power, nor the fraud in omitting* or 
erasing it ; but it appeared by the evidence that 
the power had been introduced in the draft 
settlement prepared by counsel, and also in the 
ingrossment ; and the answ*er of the brother 
stated that the power having been noticed by 
him w'hen the ingrossment was read over to him, 
he objected to it as not being according to his 
understanding of the intentions of the wife, when 
the solicitor’s clerk admitted it was not, and 
struck it out : the court held that it was the duty 
of the brother, as one of the trustees, not to have 
permitted the power to be struck out without 
the express directions of the intended wife on 
that point, and that relief might be given in the 
suit subject to the question, whether the wife 
knew, w'hen she executed the settlement, that 
it did not contain that power. Harhidge v. 
Wogan^ 5 Hare, 258 ; 15 L, J., Ch. 2S1 ; 10 Jur. 
703, 

Where Ee-settlement Varying Existing 

Limitations.] — A. B., a tenant in tail subject to 
an existing life estate, borrowed money on mort- 
gage, and the tenant for life joined in order to 
bar the entail, and he covenanted to pay the 
interest during his life. By the same deed, the 
equity of redemption was re-settled on A. B. for 
life, with remainder to his issue in tail, with 
limitations over. The court, ten years after- 
wards, set aside the re-settlement of the equity of 
I redemption, on the ground that there was no 
' proof of any contract to vary the existing limita- 
tions. JMcadoics V. Meadoics, 16 Beav. 401. 

What Evidence Suf&cient — Letters, Memo- 
randum and Conversations — Braft Lost. ] — Where 
a marriage settlement, made by the husband's 
father, was defective on the face of it, in 
omitting any limitation after the life estate of 
the husband and a jointure to the wife, whereby 
the reversion would descend to X., the elder 
brother of the husband, a correction of the 
settlement was refused as against a judgment 
creditor of X., though sought as soon as the 
omission was discovered, the evidence of the 
intended limitations consisting of a letter and 
memorandum from the lady’s father, and conver- 
sations with the settlor after the date of the 
settlement, the draft being lost, and the solicitor 
who prepared it being unable to account for the 
omission. Milner v, Milner, 8 Ir. Eq. E, 488. 

Letters Accidentally Lost— Substance Es- 
tablished.] — A pre-nuptial agreement to settle 
property on a wife wiU be enforced even though 
the letters which constituted such agreement 
have been lost, if the loss can be proved to have 
occurred through an unforeseen and an inevitable 
accident, and if the existence and substance of 
the letters can be clearly established by the 
evidence. G-ilohrlst v, Herbert, 26 L, T. 381 ; 
20 W. E. 348. 

Parol Evidence only,] — k. court of equity 

will reform a settlement upon parol evidence alone, 
after a long lapse of time, if on due deliberation it 
arrives at the conclusion that the actual contract 
made between the parties differs from that 
expressed . in the instrument. M'Cormaak v, 
M^Oormaeh, 1 L. B., Ir. 119, 

By a post-nuptial settlement executed in 1S41, 
a fund to which the wife became entitled after 
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charge of 250/., for the benefit of his intended 
wife, during her life, exclusive of such other 
advantage as she might be entitled to by the 
foregoing deed. On the death of the husband a 
bill was filed (by a party claiming under a mort- 
gage of both estates, and of a date puisne to the 
settlement), praying that the covenant might be 
reformed in conformity with the memorandum.. 
The widow, in answer, resisted the reformation, 
and denied that it ever was her understandiiig of 
the marriage contract, that the operation of the 
covenant was to be limited to such property only 
as the husband might die possessed of. The 
parol evidence of three trustees of the settlement 
was to the same effect : one of them deposed that 
to him, both at and after the marriage, the 
husband had stated his intention that the estates 
which he then possessed, or should thereafter 
acquire, should be subject to the annuity of the 
250/. : — Held, that the bill should be dismissed 
without costs, and that a declaration should be 
inserted in a decree, that the annuity was well 
charged upon the estates of which the husband 
was seised both at and after marriage. WliMej, 
Anderson.^ 1 Ir. Ch. E. 419. 

Evidence of Interested Party Uncorro^ 

horated.] — There is no absolute rule that in no 
case can a decree for the rectification of a settle- 
ment be made upon the uncorroborated evidence, 
of an interested party ; but it is the duty of the 
court to act upon such evidence with extreme 
caution. Zovesy v. Smith, 49 L. J., Ch. 809 j 
15 Ch. D. 655 ; 43 L. T, 240 ; 28 W. E. 979. ^ 

An intended husband told bis intended wife 
that he wished every farthing of her property to 
he settled on her. She then expressed herself 
willing that he should have a life interest if he. 
survived her, upon which he said he would have 
counsel employed. Nothing, iiowevex, was done 
until the evening before the marriage, when the 
intended husband, who was a retired solicitor, 
began to prepare the settlement of all the lady’s 
property and a small portion of his own, and 
brought it to her at five o’clock on the morning 
of the wedding. From her evidence it appeared 


marriage ; the principal of the lund was, how- 
ever, paid over to the husband by the trustee, 
under the impression that it was not included in 
the settlement. In a suit by the husband and 
wife and the trustee, the court refused to reform 
the deed by excluding the fund from its 
operation, on thei r uncorroborated parol evidence, 
there being 
improbable 


the face of the settlement Itself, 
leading the court to believe that the words 
which it was sought to expunge 
erroneously introduced into the 
S. a, Ir. E. 11 Fq. 130. 

A marriage settlement recited an agreement to 
convey a certain estate, save and except the 
lands of Bailyhenry, and its snbdenoininations, 
but the operative part of the deed purporting to 
convey by name, as a separate denomination, the 
lands of Killahan, which it was proved were 
reported a siihdenomination of Bailyhenry ; — 
Held, that there was not sufficient evidence of 
mistake to the court in striking Killahan 

out of the settlement. Aledoander v. Ci'oshie, 
LI. &; Gr. t, Sugd. 145. 

Semble, the court will perform a settlement 
where the mistake is clearly established by 
parol evidence, even though there is nothing in 
writing to which the parol evidence may attach. 
n,, 150. 

No written instructions were given for the 
preparation of the marriage settlement, and it 
was afterwards sought to rectify an alleged error 
in it. Upon the evidence of the husband and 
the solicitor who had prepared it, as to the 
intention of the parties to it, and the trustees 
of the settlement not opposing, on a bill filed by 
the sole child (an infant) of the marriage, and 
his father, as next friend : — Held, that the rectifi- 
cation might be made. Tomlinson v. Leigh, 
11 Jiir. (N.s.) 962 ; 13 L. T. 516 ; 14 W. E. 121. 

Parol Evidence Admitted to make out a 

Case.] — Parol evidence is admissible to make out 
a case for the rectification of a settlement, but the 
jurisdiction in such cases is to he cautiously 
exercised. JBaro'oto v. JBarrow, 18 Beav. 529. 
Yaried on appeal, 24 L. J., Ch. 267 ; 3 Eq. E. 
149 ; 3 W. E. 122— L.JJ. 

The erroneous belief of both the husband and 
wife, on their marriage, that a particular pro- 
perty already stood settled, is no ground for 
rectifying a settlement so as to make it include 
it. Ih, 

Parol evidence admitted to show mistake in 
settlement ; also, of loss of letter, and then 
evidence of contents. JToUe v. NoUe. 2 Moll. 
403. 

Parol evidence admitted to prove mistake by 
solicitor in settlement. Moget's v. Harl, Dick. 
294. 

The draft of an ante-nuptial settlement con- 
ferring considerable benefits on the husband in 
the property of the wife, to which it chiefly 
related, did not contain a covenant by the hus- 
band as to an annuity of 250L (given to the wife 
i if she survived the husband) ; but on the draft 
/f; ,. was endorsed . a memorandum, in the hand- 
. writing of the husband,, stating that the solicitor 


had been 
instrument. 
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fritcndecl wife was settled upon the wife for life 
for her separate use without power of anticipation, 
and after death as she should, notwithstanding 
eovertiirc, by will or codieil appoint, and in 
default of appointment for her next of Icin. 
After the death of the husband, and upon the 
unsupported testimony of the wife that it was 
only intended to protect the trust property 
during her coverture, and not to deprive her of 
the control of it after the termination of the 
covei‘ture : — Held, that the settlement ought to 
be rectified so tiiat the property should be held 
in trust for the wfife, her executors, adminis- 
trators, and assigns absolutely. Cooh v. Fearn, 
48 L. J., Oh, (53 ; 39 L. T, 348 ; 27 W. R. 
212 . 

By a marriage settlement executed in pursu- 
ance of articles made under the order of the 
oourt on the marriage of a lady, an infant and a 
ward of court, personalty of the wife was limited 
on death of the husband and in default of 
children, both which events happened, to the 
wife, as she should by will appoint, and in de- 
fault to her next of kin. Upon her uncon- 
tradicted evidence that this was not in accord- 
ance wfith her intention : — Held, that she was 
entitled to have the settlement rectified by limit- 
ing the property, in the events which had 
happened, to herself, her executors and adminis- 
trators, absolutely ; and declaration to that 
effect was ordered to be endorsed on the settle- 
ment. Smith V. Iliffe, 44 L. J., Ch. 755 ; L. E. 
20 Eq. 666 ; 33 L. T. 200 ; 23 W. E. 851. 

The court will order rectification of a deed on 
the ground of mistake upon the evidence of the 
plaintiff alone, where no further evidence can be 
obtained. Hanley v. Fearso7i^ 13 Ch. D, 545 ; 
41 L. T. 673. 

By a post-nuptial settlement real estate belong- 
ing to the wife was conveyed unto A. and his 
heirs “ to the use of ” A., his executors and 
administrators, during the life of the wife, 

upon trust ” to pay the rents and profits to her 
for her separate use ; and from and after her 
decease, in case of the death of her husband in 
her lifetime, “ to the use of the heirs and assigns 
of the wife for ever ; but in case of the wife pre- 
deceasing the husband, then to the use of the 
husband, his heirs and assigns for ever. The 
wife having survived her husband, she brought ■ 
an action against A.’s legal personal representa- 
tive to have the settlement rectified on the 
ground that by a technical mistake in the form 
of the settlement her equitable life estate and 
the legal estate in remainder did not coalesce 
within the rule in Shelley’s case, so as to give | 
her, as was intended in the events that had 
happened, an absolute estate in fee : — Held, 
that a conveyance of the outstanding legal estate 
was unnecessary, Ih. 

Form of order for rectification. Ih, 

Smith v, Iliffe (supra) discussed. 2b, 

The plaintiff’s case was supported by an affida- 
vit by herself alone : — Held, that the uncontra- 
dicted affidavit was sufficient, and ordered that 
the settlement be rectified so as to vest the legal 
estate in fee simple to the plaintiff. IK 

5. On' Biyoecb or Dissolxttion op 
Marriage. 

Jurisdiction in Equity on Dissolution of 
Marriage.] — A court of equity has no jurisdic- 
tion to relieve a husband from the stipulations in 
Ms marriage settlement, upon a decree of dis- 


[ solution of marriage being prononnceil hr the 
I divorce court. Beans v. CarenKjion, 1 Johns, & 

H. 59S ; 29 L. J., Ch, 330 ; 0 Jar. (X.,'3.) ; J. 

; L. T. 229 : 8 W. E. 113. 

Jurisdiction of Divorce Court— Adultery of 
Wife.] — In decreeing a dissolution of marriage, 
on the ground of the wife’s adultery, the court 
has no power, under 20 k. 21 Yict. c. 85, to alter 
a settlement made on the marriage. IS’orrls v. 
Norris and Cyles. 1 Sw. A Tr, 174 ; 27 L. J., 
Mat. 72; 6 W.E. 640. 

Jfone unless for Benefit of Children or 

Parents.] — Tlie court has no power to vary mar- 
, riage settlements, unless it is for the benefit of 
' the children of the marriage or of their parents. 
Sijhas v. Siflies and Smith, 39 L. J.. Mat. 52 : 
L. R. 2 P. 163 ; 23 L. T. 239 : IS W. R. 984. 

A petitioner’s father having covenanted to pay 
the respondent, after the petitioner’s death an 
annuity of 1007. during the joint lives of himself 
and the respondent, an order was made that after 
the petitioner’s death the annuity should be ap- 
plied for the benefit of the only child of the 
marriage ; but the court held that it had no 
power to deprive the wife of the annuity in the 
event of her surviving the child, Ih, 

Power to Deprive Children of their In- 
terests.]-— The court of divorce has no powder to 
vary a marriage settlement so as to deprive the 
children of the marriage of ail interest which 
they would take under the settlement. Crisj) v. 
Crisi), 42 L. J., Mat. 13 ; L. R. 2 P. 426 ; 27 
L. T, 428 ; 21 W. R. 79. 

After a decree of dissolution the parties con- 
curred in asking for an order under 22 k 23 
Viet. c. 61, s. 5, which would extinguish the in- 
terest of an infant, the issue of the marriage, 
under a settlement, proposing in lieu that a sum 
of money should be invested in such a manner 
as would give the child an interest probably 
equal to that taken under the settlement* The 
court refused to make the order. Ib, 

Over Deeds Connected with Settlement.] 

— All deeds whereby property is settled upon a 
woman in her character as wife, and to be paid 
to her while she continues a wife, come within 
the scope of 22 & 23 Viet. c. 61, s, 5, and the 
court has power to deal with them. Worsley v. 
Woi'sley and Wignall^ 38 L. J., Mat. 43 ; L. B. 
1 P. 648 ; 20 L. T. 546 ; 17 W. R. 743. 

Covenant to Pay Annuity.] — The court 

has power to vary a post-nuptial settlement con- 
tained in a deed of separation by reducing the 
amount of an annuity which the husband has 
covenanted to pay. Jwn]) v. Imnp, 52 L. J., P. 
71 ; 8 P. D. 159 ; 31 W. R. 956. 

Over Powers of Appointment.] — The 

court of divorce made an order for the trustees of 
a wife’s settled property, against whom a decree 
of judicial separation had been pronounced, on 
the ground of her adultery, to pay a moiety of 
the income of such property for the maintenance 
and education of the children. The court cannot 
vary a power of appointment vested in a guilty 
wife. Seatle v. Seatle^ 4 Sw. & Tr. 230 ; 30 L, J.* 
Mat. 216. 

Under a post-nuptial' settlement a power was 
given to the wife to appoint a life interest in the 
real and personal estate comprised in the settle- 





the interests of the second husband to those of In a suit for dissolution of marriage by a T^u'fe, 
the child of the hrst marriage under the settle- a decree absolute having been made, applieaiiiin 
ment. EveredY. BveTed mcl Graham, iZJj. J,, was made to the court to vary the settlement 
lilat. 86 ; 81 L. T. 101 ; 22 W. E. 845. ' executed on the marriage of the parties Held, 

The court refused to carry out alterations in that the object of the court, in varying the pro- 
the settlement agreed upon between the parties, visions of a settlement, should be to [irevent, as hir 
wdiose marriage had been dissolved, so as to ex- as may be just nnd practicable, the innocent party 
tinguish the power of appointment given to the being damaged, in a pecuniary sense, by the de- 
respondent by the settlement, or to affect the cree of dissolution. 31a2uMay v. Maudd(uj, 47 
appointment of new trustees. JDavies v. Davies L. J., P. 26 ; 2 P. D. 256 ; 38 L. T. 323. 
and McCarthy, 37 L. J., Mat. 17. It will not deprive the father of the power of 

exercising parental judgment and discrimination 

Power of Appointment of Hew Trustees.] with regard to his children, except as far as is 

—The judge ordinary has no power, under 22 & inevitable from their remaining in the custody of 
23 Yict. c. 61, s. 5, to vary the provisions for ap- their mother. Ih. 

pointing new trustees contained in a deed of The court, in altering _ marriage settlemcnrs, 
settlement executed in anticipation of the mar- "will take into consideration the fortune of the 
riage, the dissolution of which it has decreed, wife, the ability of the husband, and the conduct 
Hove V. Hove, 44 L. J., Mat. 31 ; L. E. 3 P. 226 ; of the parties. Chetioynd v. Chetmyjid, 35 L. J., 
31 L. T. 592 ; 23 W. E. 110. Mat. 21 ; L. E. 1 P. 39 j 11 Jur. (x.S.) 958 ; 13 

The parties had been divorced. Both husband L. T. 474 ; 14 W. E. 184. S. P., Wlgney v. 
and wife had brought funds into settlement. Wigney, supra. 

Upon a motion to confirm an arrangement, en- 

tered into by both parties, making a provision After Divorce at Suit of HusDand.j — The 

for the wife and giving the husband the sole court will make no order respecting settled pro- 

power of appointing new trustees, the court re- perty after dissolution of marriage by reason of 

■fused to deprive the wife of her right to Join in the wife’s adultery, to deprive the husband of 
the appointment. Ib, any benefit derived from the settlement. Thomp- 

son Y. Thompson and Barras, 2 Sw’. & Tr. 649 ; 

Over Dividend Payable before Date of 32 L. J., Mat. 39 ; 9 Jur, (n.s.) 26 ; 7 L. T. 396 ; 

Order.] — The court has no authority to alter the 11 W. E. 193. 

destination of dividends due and payable before Where a marriage wms dissolved by reason of 
the date of its order. St, Paul v. 8t, Paul arid the adultery of the wife, the court ordered a cer- 
Farqnhar, 39 L. J., Mat. 60 ; L. B, 2 P. 23 ; 23 tain proportion of the income derived from the 

L. T. 196 ; 18 W. B. 1007. property brought into settlement by her to be 

applied for the benefit of the husband and child, 

Judicial Discretion.] — The power of the and in determining this proportion took into 

court to make orders with reference to the ap- account the husband’s income, and the wife's 
plication of settled property, after the dissolu- total income from the settled property, and from 
tion of a marriage, is a discretionary power of other sums directed by the will of her mother to 
the most absolute and unfettered kind, but to be be settled on like trusts. Harch v, March and 
exercised judicially with reference to all the cir- Palumbo, 36^ L. J., Mat. 28 ; L. B. 1 P. 440 ; 16 
ciimstances of the case. The court has the L. T. 366 ; 15 W. E. 799. 

power, and it is the duty of the court, to take 'VYhere the court is moved to exercise its dis- 
into consideration the guilt of either party, and cretion under 22 & 23 Yict. c. 61, s. 5, the rela- 
the court may, if it thinks fit, exclude the guilty tive amounts contributed by each party, the 
party wholly or partially from the benefit of conduct of each, the total amount of their joint 
any provision. Wigney v. Wigney, 51 L. J., income, the relation it bears to the requirements 
P. 60 ; 7 P. 177 ; 46 L. T. 441 ; 30 W. E. 722 of the parties, and their respective prospects of 
*.^0. A. increased income, are all elements to be con- 

sidered. But as these elements are not capable 
What Variations will be made — 0enerally.] — of exact expression in figures, the result must be 
Under the will of her father a daughter had a a general one, and vary with the details of each 

life interest to her separate use in property, case. Ib, 

unless she, being discovert, should do or suffer The court has no power to order any part of 
any act or thing, or any event should happen, the property of a guilty wife to be settled on 
whereby the same income or any part, should her ; but the court, by refusing to make any 
either voluntarily or involuntarily be aliened or order with regard to a part, leaves it in her 
incumbered, or be receivable otherwise than by possession. Bacon v. Bacon and Bacon, 2 Sw. 
herself personally, in which case the trust for &-Tr. 86 ; 29 L. J., Mat. 125 ; 2 L. T. 438 ,* 8 YY. E. 
her benefit was to be void, and such annual 652. 

. , ,income was to. be applied for . the benefit of her In making arrangements with regard to a 

, ‘ ; ‘^'children, at the discretion the trustees. On a wife’s property, the court will take into consider* 

- ' decree dissolving the marriage, the court ordered ation the costs with which she will be burdened 
a. settlement to be made out. of her life income in defending a suit for a divorce, for which her 
. <J,erived,( under her father’s wiE , in favour husband is not strictly liable. Ib, 

' . of her husband and his children, but refused to On a decree nisi for dissolution of marriage, 

extend the order to any moneys the trustees in on the ground of the adultery of the wife, who, 
their discretion might think proper to pay to her on her marriage, had a fortune of 1,678^., which 
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svii? not v/hr received by the hus- 

band. the coiii’t oiviered Hiat he -should settle 
l.nob/. trust; tiiat the interest should be 
a[»}*lied tbr the beiiefil of the wife so long as she 
coiidLLcted ]}erseif ])ropei’l.y and remained un- 
inarried. and that nnon Iicr interest ceasing, the 
fund should lie held in trust for the children of 
the marriage in c({ual shares, and that l.OOOZ. 
damages awarded against the co-respondent 
should be paid to the husband in lieu of the sum 
he Would Lave to settle, and that the decree 
should be su,s[)ended until the settlement should 
be made. JJent v. Jie/it and Footman^ 30 L. J., 
:Mat. 175 ; 5 L. T. 130. 

I'lie wife brought 1,300Z. a year into settle- 
ment. The husband settled nothing, but he 
covenanted to make an appointment in his wife’s 
favour in respect of property in which he had a 
prospective interest. His own income was about 
lOOZ. a year, and there was one child of the mar- 
riage. Before the adultery which led to the dis- 
solution of the marriage, the parties had executed 
a deed of separation, under which the wife had 
agreed to allow him lOOZ. a year out of the 
settled property. The court ordered a variation 
of the settlement, the husband to receive out of 
the settled property 300Z. a year for his life, and 
200Z. a year for the maintenance of the child till 
of age, the 200Z. a year to be paid to the child 
after attaining twenty-one, and the husband to 
be relieved from his covenant. JBenyon v. JBemjon 
and O' Callaghan^ io L. J., P. 93 ; 1 P. D. 447 ; 
24 W. E. 950. 

By a post-nuptial settlement, executed in 1861, 
property belonging to the wife wu^s assigned to 
trustees in trust, to pay the interest and annual 
proceeds to her for her separate use. Subse- 
quently, in 1869, a deed of separation was entered 
into between the parties with the same trustees as 
those of the post-nuptial settlement, and by this 
deed the husband covenanted to pay his wife an 
annuity for her life. The marriage wms dissolved 
in 1871, by reason of her adultery, and the hus- 
band afterwards applied to the court to vary the 
deed of separation, so as to relieve him from the 
payment of the annuity under the deed of sepa- 
ration. The court ordered that whenever any 
money should be payable to the wife under the 
deed of separation, the trustees should, out of the 
moneys in their hands payable to her under the 
post-nuptial settlement, pay and apply a sum 
equal in amount upon such and the same trusts 
as would be applicable thereto in case she were 
dead, and had died in the lifetime of the husband. 
Bullock V. Bullock and Strong, 41 L. J., Mat. 83 ; 
L. E. 2 F. 389 ; 27 L. T. 247. 

On the marriage of the parties, the father of 
the wife brought into settlement 3, OOOZ., in which 
the first life-interest was given to her. Her con- 
duct was bad, and after her marriage had been 
dissolved, she intermarried with the co-respon- 
dent, an officer in the army. The court ordered 
the total income derived from the fund in 
settlement to be applied, during her lifetime, to 
the maintenance of the three children of the 
marriage. St. Baud v. St. Paul and Farqukar, 
39 L. J"., Mat. 50 ; L. E. 2 F. 93 j 23 L. T. 196 ; 
18 W. E. 1007. 

Costs — Guilty Wife — ^Property acquired 

after Decree Kisi.] — A wife, after a decree nisi 
of dissolution of marriage on the ground of 
adultery, became entitled to 500Z., the only pro- 
perty she possessed. The court refused to order 
that a part of this should be applied to the repay- 


ment of costs* incurred by the hiislxmd, although 
she had been guiltyof gross misconduct, and bud 
increased the costs" of the suit by an unfounded 
countercharge against the husband. Cai'i^fairs- 
V. Cai'stairs. Billsoit and IJlckennon. 3 S\v. k; Tn 
538 ; 33 L. j., Mat. 170 ; 10 L. T. 696 ; 12 W. IL 
1015. 

Payment of Income to Husband.] — A sum 

of money, the wife’s fortune, had been settler) on 
marriage to the separate use of the wife for life. 
A decree of divoi'ce having been ])ronounce<l 
against her at the suit ot the husband, the judge 
ordinary made an order that the tru.stces of tlie 
settlement should stand possessed of tlie fond, in 
trust for the person who, under the settlement,, 
would have been entitled were the wife dead. 
The fund being in court, the husband, as the 
person so next entitled, applied for an order for 
the payment of the income to him : — Held, that 
the court of divorce had jurisdiction, and the in- 
come was ordered to be paid to the husband. 
Pratt V. Jemier, Jenner, Bx. parte, 35 L. J., Ch. 
682 ; L. E. 1 Ch, 493 ; 12 Jur. (X.s.) 557 ; 15 
L. T. 183 ; 14 W. E. 852. 

After Divorce at Suit of Wife.] — In the 

settlement made on the marriage of the parties, 
powder was given to the trustees, in the event of 
the husband (who took the first life interest in 
the property) becoming bankrupt, to apply, as 
they in their absolute and uncontrolled Mscre- 
tion might think fit, the income of the trust 
funds or any part, “ for the maintenance and 
personal support of the husband and his then 
present or any future wife and child or children, 
and other issue, by his then present or any 
future wife, or any one or more of such objects 
to the exclusion of the others.” The husband 
became bankrupt in 1866, and in April, 1872, the 
marriage was dis.solved on the petition of the 
wife. The fund brought into settlement came 
from the husband’s father, and yielded an in- 
come of 312Z, p>er annum ; and there w^ere other 
funds out of which, under his father’s will, the 
husband was entitled to an income of about 
300Z. a year. For some time before the dissolu- 
tion of the marriage, and ever since, until March^ 
1877, the trustees paid to the wife, who bad the 
custody of the five children, issue of the marriage, 
the net income of the settled property. In April, 
1877, proceedings were commenced in the chan- 
cery clivision by the husband, on behalf of his 
infant son, for an administration of the trusts of 
the settlement, and the trustees thereupon de- 
clined to exercise their discretionary power 
under the settlement by payment of the income 
thereunder. The wife filed, in consequence, in 
June, 1877, a petition for a variation of the pro- 
visions of the settlement. The court made an 
order that the trustees, during her life and se 
long as she should remain unmarried, and the 
children of the marriage remain under age, pay 
to her the whole income of the settled property,, 
and that as each of the children attained the age 
of twenty-one, a sum of 20Z. a year be paid to 
such child during the life of the mother, Marsh 
y. Marsh, 39 L. T. 107 j 26 W. E. 466. Affirmed. 
47 L. J., F. 78. 

Where a wife succeeds in her suit for disso- 
lution of marriage against the husband, by- 
reason of his adultery and cruelty, and he takes 
an interest in the income of the wife’s money 
under settlement, the court will direct the appli- 
cation of such interest in favour of the mother or 
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the child. Doynton v. JBoynton^ 2 S\v. & Tr. 275 ; Bacon v. Baoan\ anti Bacoii^ 2 8w. & Tr, 80 ,* 20 
BO L. J.j Mat. 150 ; 4 L. T. 258 ; 9 W. 11. L. J., Mat. 125 ; 2 L. T. 488 ; 8 W, H. 552. 

020. The court docs not exhaust the power derived 

By settlements before and after the marriage, under 22 & 28 Viet. c. 01 , s. 5, by niaLdng an order 
724:1, consols, the property of the husband, and with reference to the application of the settled 
700L, and also some leaseholds, the property of property either for ihc benefit of the children of 
the wife’s father, were settled upon the wife for the marriage or of their respective parents, as 
life, and after her death on the husband for life, the case may be, but may make the order either 
■and after the death of the survivor, upon the for one or both, as shall seem fit. J/aeck v. 
children of the marriage. The court, after a J/ar eh a ?i(l ho, 'S(4 Mat. Qo ; L. B. 1 

decree absolute for dissolution of marriage at P. 440 ; 16 L. T. 866 ; 1_5 W. Ih 709. 
the suit of the wife, made an order that the When an idlowance is ordered to be paid for 
trustees of the settlements should deal with 'the the benefit of a child of the marriage, it sh<juld 
proceeds of the property which came from the be paid to the father so long only as the child is 
wife as if the husband were dead at the date of in his custody, and the fact that an order does 
the decree absolute, but as to the 724?. settled by not give such a direction is no ground of appeal, 
the husband, refused to alter the settlement, as the order would be so framed originally, if 
Johnson v. Johnson^ 31 L. J., Mat. 29. application for that purpose was made, when it 

A settlement by a wife of her own property to was obtained. Ih. 
her separate use after her marriage was, after a A wife was entitled to the interest of 4,000?., 
final decree dissolving the marriage, made on her vested in trustees for her life, with a po%ver of 
petition, set aside, and the wn’fe declared to be appointment amongst her children. In a suit 
absolutely entitled. Jessop v. Blahe, 8 Jur. (2^.s.) for judicial separation on the ground of her 
537 ; 6 L. T. 454 ; 10 W. R. 643. adultery, the adultery having been proved, the 

Property was brought into a marriage settle- court ordered that the trustees of the wife should 
ment by the wife only, but a first life interest in pay over a moiety of her income to trustees 
three-eighths of it was given to the husband. She named by the husband, to be applied by the 
obtained a decree nisi for the dissolution of the latter to the maintenance and education of the 
marriage, but during the hearing of her suit, and children of the marriage, Seatle v. Seatle^ 30 
before the decree nisi in it had in fact been pro- L. J., Mat. 216. 

nounced, the respondent had given a charge on his By a marriage settlement property was settled 
life interest to his solicitors for the amount of the upon a husband for life, then upon the wife for 
costs incurred in defending the suit : — Held, that life, then upon the children of the marriage, 
as at the time when such charge had been so The marriage having been dissolved on the 
given by him it had been uncertain whether the ground of the adultery of the wife, who con- 
decree nisi w'ould have been granted against tinned to cohabit with the co-respondent, the 
him, the court, in an application to vary the court ordered that after the death of the husband 
settlement by extinguishing his life interest the settled property should, in the event of the 
under it, could not interfere with the mortgage wife surviving the husband, be applied' to the 
■so executed by him in favour of his solicitors, benefit of the children of the marriage, as if she 
Wiqney v. Wigney. 51 L. J., P, 84 ; 7 P. D. 228 ; w^ere dead. Bearoe v. Pearce and French^ 30 
47 L. T. 129 ;'31 W. B. 140. L. J., Mat. 182. 

The court will require full information of a 

ExtinguisMng Husband^s Interests — husband’s means when asked to vary the interest 

Dum sola et casta clause not inserted.] — A mar- of the wife in her moneys in settlement in favour 
xiage having been dissolved on the petition of of children. Webster v. W^'chster aiid Mitferd,, 
the wife, the court varied the settlements by 3 Sw. k, Tr. 106 ; 32 L. X, Mat. 29 ; 9 Jur. (isr.s.) 
extinguishing the husband’s interest in the wife’s 182 ; 7 L. T. 646 ; 11 "W. R. 86. 
fortune, and declined to make her enjoyment of "WBiere a marriage had been dissolved by reason 

the income of the settled property dependent on of the wife’s adultery, and she was entitled to a 
her living chaste and unmarried. Gladstone v. life interest in about 2,900?. consols, her owm ‘ 
Gladstone^ 45 L. J., P. 82 ; 1 P. D. 444 ; 33 L. T. moneys in settlement, and the husband had 
380 ; 24 "W. B. 739. scarcely any income, the court ordered the 

trustees of the settlement to pay 20?. per annum 

Injunction against Advancement to out of the life income of the wife to the paternal 

Children.]— A divorced wife who had obtained grandfather of the only child of the marriage, a 
an order for alimony, brought an action against daughter, for her use and 'benefit. Ih, 
her former husband and the trustees of a settle- Where a petitioner had entered into a covenant 
ment under which he had a life interest with binding his estate with the payment of an 
remainder to his children by a previous marriage, annuity to the respondent, in the event of her 
and moved in the action for a receiver and an surviving him, the court directed the annuity, 
injunction restraining him from consenting to when recovered, to be paid for the benefit of the 
any exercise of the power of advancement : — children of the marriage. Callwell v, Callwell 
Held, that she was entitled to this relief, as the and Kennedy^ 8 Sw. & Tr. 259. 
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Where there is no Issue.]— Under 22 & 

23 Vicfc. c. 61, s. 5, on a dissolution of maiTiage, 
the court has no power to deal with marriage 
settlements when there is no issue of the 
marriage living at the time the decree is pro- 
nounced. Bell V. Bell an^ Anglesey CBarl), 1 
Sw. ite Tr. 565 ; 20 L. J., Mat. 159 ; SW, It 178. 
S. P., Thomaa v. Thomas, 2 Sw. & Tr. SO ; 2 L. T. 
488 ; 8 W. E. 504 : I)emj)ster v. Demjjster, 81 
L. J., Mat. 118 : Bird y. Bird, 85 L. J., Mat. 
102 ; L. E. 1 P. 281 ; 14 L. T. 860 ; 14 W. E. 
1023. 

The court has no power to <leal w’ith marriage 
settlements under 22 & 23 Viet. c. 61, s. 5, where 
tliere has been issue of the marriage, unless a 
child is still living. Covranoe v. Corranee, 87 
L. J., Mat. 44 ; L. E. 1 P. 495 ; IS L. f . 535 ; 16 
W. E. 803. 

The court has no power to deal with marriage 
settlements under 22 & 28 Viet. c. 61, s. 5, unless 
there is issue of the marriage living at the 
date of the order, although there may have been 
such issue living at the date of the decree of 
dissolution. Graham v. Graham and Griiflth, 
L. E. 1 P, 711 ; 20 L. T. 500 ; 17 W. E. 628. 

41 Viet. c. 19, s. 3.] — Under the powers 

given to the court by the above section, the 
court may vary marriage settlements where there 
are no children of the marriage. The court, 
under the circumstances of the case, decline<l to 
employ this later act retrospectively. Tgtesias 
v. Yglesias, 4 P. U. 71 ; 40 L. T. 37 ; 27 W. E. 
432. 

An ante-nuptial settlement having been exe- 
cuted a decree nisi wms afterwards obtained for 
dissolution of the marriage of the parties, and 
before the decree was made absolute tlie Matri- 
monial Causes Act, 1878, was passed, allowing 
the court, notwithstanding that there are no 
children of the marriage, to exercise the powers 
vested in it by 22 28 Viet. c. 61, s. 5 : — Held, 

that the court had jurisdiction to vary the 
settlement though there w^as no issue of the 
marriage. Ansdell v. Aiudell, 49 L. J., P. 57 ; 

5 P. D. 188 ; 43 L. T. 224 ; 28 W. E. 832. 

On Death of Petitioner.] — A husband 

obtained a decree nisi for dissolution of marriage 
against his wife, and died before it could be made 
absolute. The petition prayed the court to deal 
with the post-nuptial marriage settlement ; and 
the guardian of the minor children of the peti- 
tioner prayed to be allowed to intervene, for the 
purpose of making the decree nisi absolute, and 
of obtaining an order of the court in respect of 
the settlement : — Held, that the suit had abated 
by the death of the husband, and that no other 
party had any right to move in the matter. 
Grant v. Grant, 2 Sw. & Tr. 522 ; 31 L. J., Mat. 
174 ; 6 L. T. 660. 

The court will make an order varying the 
trusts of a marriage settlement on the petition 
of the guardian of the children of the marriage 
, after the death of the petitioner. Zing v. Zmg 
and C roller, 4 Sw^ k. Tr. 99 ; 34 L. J., Mat, 52 ; 
'13,KT. 25L 

A petitioner, the husband, died after a decree 
absolute had been made to dissolve his marriage 
with the respondent. He executed a will by 
which he excluded some of his children from 
participation in property over which he had a 
power of appointment under his marriage settle- 
ment, but thereby he secured to them a reason- 
able maintenance out of his general estate. The 
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court, whilst it extinguishetl the wife's life 
interest in her husband’s property, refused to 
compel her, out of her separate income ami 
estate, which was not large, to increase the 
portions of such children, in order to place them 
more nearly on an equality with the other 
children. Smithe t. Sniithe ami Boupell, L. K. 1 
P. 587, 

An executor of a deceased petitioner cannot, 
as such, petition for an alteration of the settle- 
ments. lb. 

The guardian of the minor cliildren is the 
proper person to do so. Ih, 

Delay.] — A marriage was dissolved on the 

wife’s petition in April, 1872. The trustees under 
the settlement executed on the marriage paid to 
the wife the income to which she was entitled 
under the settlement until March, 1877, wdieii, 
in consequence of proceedings instituted by the 
husband in the chancery division, they dis- 
continued the payment. In the following June, 
the wife presented a petition, under 22 k 23 Viet, 
c. 61, s. 5, for a variation of the provisions of the 
settlement: — Held, that the wdfe had not been 
euilty of undue delay in presen tins’ the petitioin 
j/arsh V. Marsh, 34 L. T. 107 ; 2l-> W. E. 466. 
Affirmed, 47 L. J., P. 78. See also Benyon v. 
Bengon and O' Callaghan, inXm. 

After Bemarriage of Wife.] — In January 

a husband obtained a decree nisi for a divorce on 
the ground of his wife’s adultery, wdiich decree 
was made absolute on the 31st of July. In 
November he filed a petition for the variation of 
the marriage settlement, and in December the 
wife was married to the co-respondent in India, 
they being ignorant that any application had 
been made to the court : — Held, that the husband 
had not been guilty of undue delay, and that 
the remarriage of the wdfe did not, under the 
circumstances, preclude the court from ordering 
a variation of the settlement. Benyon v. Bony on 
and O' Callaghan, 45 L. J., P. 93 ; 1 P. D. 447 ; 
24 W. E. 950. 

Bespondent Abroad.] — After a decree nisi 

for dissolution of marriage, the petitioner filed a 
petition for an order to vary a marriage settle- 
ment. Before the decree w^’as made absolute, 
the respondent was served abroad with a copy 
of the petition, and with a notice that after the 
decree was made absolute the court would be 
moved to make the order as to the settled 
property. The respondent had not appeared at 
any stage of the proceedings : — Held, that the 
court had power to vary the marriage settlement 
in the absence of the respondent. Lawrence v. 
Lawreawe, 3 vSw. k Tr. 207 ; 32 L. J., Mat. 124 ; 

9 Jur. (N.S.) 1158 ; 9 L. T. 23. 

Judicial Separation.] — In proceedings for 

a judicial separation only, the court has no power 
to alter settlements. Gandy v. Gandy, 51 L. J., 
P. 41 ; 7 P. D. 168 ; 46 L. T. 607 ; 30 W. E. 
673— C. A. 

And see cases under Husbakd ai^d Wife, 

B. BESCISSION BY COURT. 

1. Of Yoluhtaey Settlements, 

Principles— Settlor in General not Believed.] 
— A couri of equity will not assist a vendor in 
defeating a prior voluntary settlement made by 
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viand, 2 Mcr. 123 ; 16 The principle u).ou which t 

discouraging mortgages, sales, a 
expectant heirs of reversionai 
Lpleted.]— Agift concln- no application to a settlemeni 
hv means of a corn- favour of his wife and childien 


"Wliat Circumstances Considered. J — 

Circumstances under which a voluntaiy deed 
will be set aside, lle/c^hall v. Feredatj^ 29 L. T. 
46 ; 21 W. H. ry70— L.JJ. 

Beficiency of Wife’s Portion.]— AVonian’s 

portion falling short of husband’s expectations, 
is not a reason for setting aside marriage agree- 
ment. Marsh., Esg parte., 1 Atk. 159. 

Costs in Uncontested Suit.]— When a 

suit is instituted to set aside a voluntary settle- 
ment of real and personal estate, and the right 
to the relief asked is not contested, the court will 
order a re-conveyance of the property the subject 
of the settlement, and direct payment of the 
costs out of the property so settled. 1 liouijisoii 
V. Milligan, IS L. T. 809. 

Knowledge and Consent of Settlor- 

Independent Advice.]— Where, in an action to 
obtain the cancellation or modification of a 
voluntary deed on the ground of undue influence 
and want of independent advice, the plaintiff 
admits that he had an accurate general know- 
ledge of what he was doing, and only refused to 
receive a detailed explanation of the deed 
because he trusted his solicitor to look into those 
details on his behalf, he was as much bound as 
if he were himself a lawj^er, and had drawn the 
deed with his own hand. Lorcll v. Wallis, 50 
L. T. GSl. 

The court will not set aside a voluntary settle- 
ment if the settlor understood and approved of 
its object, and it contains the usual clauses for 
carrying out that object ; but if the settlement 
contains unusual clauses, it will be set aside 
unless it is clearly proved that the settlor under- 
stood the effect of and approved of the insertion 
of the unusual clauses. Phillips v. Mulling s, 
41 L. J., Ch. 211 ; L. K. 7 Ch. 244 ; 20 W. E. 
129. 

Where an action is brought by the settlor 
against the trustees to set aside a voluntary 
settlement, the court will not consider the 
propriety or impropriety of the clauses, except as 
evidence that the settlor did not understaml 
what he was doing; the only question being 
whether the settlor understood what he was 
doing, and its effect on his position with regard 
to the property. But, qumre, whether this 
' applies to cases in which there are persons 
claiming adversely to the settlor — Per Cotton, 
L.J. Patton V. Thompson. 52 J., Ch. 661 ; 

23 Ch, B. 278; 49 L. T. 109; 31 W. E. 
5C3. 

Where donor and donee were dead at the time 
of the institution of a suit, the court set aside a 
ground that it was not 
Philli pson Y. 


incapable of revocation oy me uonor. uu tjic 
marriage of 3. P. and B. L, P. certain sums of 
consols^ the ])roperty of B. L. P^, were settled in 
trust for J. P. for life, then for B. L. P. for life, 
then for the children of the marriage ; and m 
default or failure of children, if J. P* shouhl 
survive B. L. P., then, from his death and 
default or failure of children, as B, L. P. should 
by will appoint, or, in default of appointment, 
for her next of kin, under the Statute of Bistri- 1 
butions ; or, if B. L. P. should survive J. P., i 
then, from his death and <lefault or failin-c of 
children, for B. L. P. absolutely. No children 
were born of the marriage, and B. L. P. was past 
the age of childbearing : — Held, that notwith- 
standing the fact that the next of kin of B. L. P. 
were volunteers un<ler the settlement, B. L. P. 
w’^as not entitled to have the settled funds trans- 
ferretl to her, on her petition with the concur- 
rence of her husband. Pand v. Paul (15 Ch. B. 

580) not follow^ed. Paul v. Paul, 51 L. J., 

Ch. 839 ; 20 Ch. B. 742 ; 47 L. T. 210 ; 30 W. E. 

801— C, A. 

Effect of Delay.]— A voluntary deed of 

gift cannot, after unreasonable delay, be set 
aside, though the gift w’as of a revepion and 
remained a reversion. Turner v. Collins, 41 
L. J., Ch. 558 ; L. E. 7 Ch. 329 ; 25 L. T. 779 ; 

20W. Pi. 305. 

Unsupported Allegations of Eraud.] — A 

voluntary settlement w’hich conveys real estate 
to a trustee for the settlor for life, with remain- 
der to her nephew^ absolutely, will not be set 
aside upon unsupported allegations of fraud, 
undue influence, intimidation and coercion. 

Toher v. Toiler, 31 Beav. 629 ; 9 Jur. (N.s.) 370. 

Affirmed, 3 Be B. J. & S. 487 ; 32 L. J., Ch. 

322 : 8 L. T. 777. 

The court refused to set aside a voluntary deed 
a.t the instance of the settlor, where it appeared 
that it was made solely at the instance of the 
settlor, and by the settlor’s own solicitor, wflio 
fully explained the provisions and effect of the 
<ieed. 11), 

Illegal Consideration not appearing on 

Eaee of Deed,] — A court of equity wflU not, at 
the instance of a settlor or his legal personal 
representative, adversely set aside a settlement 
by which the settlor confers on a stranger the 
absolute beneficial interest in property legally 
vested in trustees, although such settlement rnky 
have been made for an illegal consideration not ^ 
appearing on the face of the instrument. Ayerst | 596. 

Y. JenhUis, 42 L. J., Ch. 690 ; L. K. 16 Eq. 275 ; 

29 L. T. 126 ; 21 W. B. 878. 

voluntary deed, on the 

Expectant Heir.]^ — Bill by an expectant fully explained to the donor 

heir to set aside a post-nuptial settlement of a Kerry, 11 W. B. 1034. 
teal estate in expectancy, to trustees for his wife If a voluntary deed does not express ^ tlie 
■ ' for life, remainder to pay annually 5007. to the iutentions of the parties, it cannot be rectified 
•children^ remainder to herself for life, made so as to carry out such intentions ; but, if 
^yhire>hew'‘as indebted, and on th^ suggestion of impeached, it must wholly stand or wholly fall. 

,, cp3|:s. J 
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the huslxincl of her .siVter, irrevocably. She liad , As against Purchaser from Donee.] — A vukl- 
the decti read over to licr ])Lffore execution, atid | able voluntary conveyance or .C'ift cannot be set 
it was pointed out to her that it was irrevocable. I aside as against a purchaser from the donee, 
Sh(i never again saw the deed, and ke}»t no copy j without repaying the price paid. Aldhoroii(/h v. 
of it. and subsefiucntly executed a settlement and ! yVyc, West, 221 *; 7 Cl. dc F. 436. 
will incojisistcnt with it. The husbainl of her | 

lister had notice (^f the settlement, but stood by j Prom Settlor.] — In a suit for specilic per- 

and {Ii<I not jn'oduce the deed till three months i formancc against a vendor and those claiming 
after iier death : — Held, that the deed must be i under a voluntary settlement made by him ju'e- 
set aside, as it was not };roved to be the well- | viously to the contract for sale, the court refused 
cuiisidered act of hers. Co/fttn v. ArLoarth. ■ to declare that the settlement was void luidGr 


L. J.. Oh. 6U ; L. IL 8 E(]. boS ; 21 L. T. 224 ; 
17 W. R. 1121, 

A deed of settlement, whereby the settlor is 
(ieiivered, bound hand and foot as to the pro- 
pei’ty settled, into the power of his trustee, 
cainiot be maintained in equity without the 
clearest proof that it was made at ami with 
the request, consent, knowledge, or instance of 
the settlor ; and a solicitor who takes upon 
himself to prepare such a deed for execution 
by his client, without tlie clearest e violence of 
the concurrence of the latter, does so subject 
to all the consefjuences an<l liabilities of the 
■deed being set aside, notwithstanding the 
solicitor may have been iiiflueiiced by motives 
for the benefit of his client in jaepariTig tlie 
.settlement. Therefore, where the plaintiff, 
alleged by the flefeiulant to be young and 
extravagant, applied to a solicitor to raise a 
certain sum on mortgage, atid the latter, with a ; 


27 Eliz. 
Ch. G24. 


C. 4. Fhdchcr v. Kctteman^ 40 L. J., 


Judgment Creditors of Settlor.] — A court 

of equity will not interfere actively against a 
volunteer through the medium of a person (not 
a purchaser for value) claiming only throngh 
him who lias created tlic voluntary settlement. 
Dolphin V. Ay heard i L. 11. 4 H. L. 480 : 28 
L. T. 636. 

Where a voluntary settlement has been made, 
subsequent judgment creditors of the settlor 
cannot acquire rights in derogation of it which 
the settlor himself would not have possessed. Ih. 

Order for Delivery up of Deed,] — Court will 
not order delivery up of voluntary iiistriimeLits, 
which are revocable. Bromley v. Holland.^ 7 
\' es. 28 5 b 111 . 11. *)8. 

If a conveyance is made with a power of 


view to prevent the former from <lissipating I revocation, and afterwards is revoked, he to 
his fortune, tied up the whole of his fortune ; whom the inheritance belongs may compel the 
and constituted himself sole trustee; the court, [deed to be delivered up to him to be cancelled, 


on bill filed by the plaintiff, alleging that the 
•deed of settlement had been prepared without 
his authority, consent, or knowledge, and there 
not being any evidence to the contrary, declared 
the <iec(l void in equity, and directed a reeon- 
vevance of the trust property by the trustee. 
Mmre v. Frame, 9 Hare, 299 ; 20 L. J., Ch. 
468 ; 15 Jur. 1188. 

Deed not contaming whole Arrangement — 
Death of one Party.] — A voluntary deed, by 


because the deed of revocation may be lost, 
and then it is unreasonable the other deed 
should be standing out. Anon., (Hib. Eq. 
,R. 1. 

2. Fraud on Marital Rights. 

Other Fraudulent or Collusive Agreements re- 
specting Marriage.]— Husband and Wifk. 

Principle,] — Conveyance by a woman under 


which a father purported to convey his pro- i any circumstances, and even the moment before 
perty to his son absolutely, but which tiid not ! marriage, good prinia facie ; bad only if fraud, as 
carry into effect the whole arrangement between ; where made pending the treaty without notice, 
them, was set aside at the instance of the father I A woman pending a treaty of marriage with A., 


after the son’s death. Hughes v. Sea nor, 18 
W. R. 1122. 

A mortgage effected by the son upon the pro- 
perty, the'^father, though in possession, allowing 
the *son to act as if absolute owner, upheld. 
Ih. 

Conveyance under Erroneous Belief — ^Eesult- 
ing Trust.] — ^A., having been deserted by his 
wife, and not having heard of her for ten years, 
married again ; afterwards, having di.scovercil 


settled all licr property to her separate use with 
his approbation. A few days afterwards B., by a 
stratagem, induced her to marry liim the day 
after she first thougiit of it. B. had no notice of 
the settlement. Settlement establislied, and deed 
of revocation obtained by duress set aside. 
Strathmore (^Countess') v. Boases, 1 Yes. 22 ; 1 
11, E. 76. See 2 Bro. C. C. 354 ; 2 Cox, 28. 
Affirmed 6 Bro. P. C. 427. 

As a conveyance made by the woman before 
marriage is primtl facie good, it is to be im- 


tbat she \vas alive, and believing himself liable i peached only by the proof of fraud. In August, 
to be convicted of bigamy, he executed a deed, ! a widow having a second marriage in con templa- 
purporting to convey his land to B. for valuable i tion, settled her lUDperty on herself for life for 


consideration. It w^as proved, by parol evidence, 
that the deed was executed on the understanding 
that B. would hold the land at A.’s <lisposal. jSo 
consideration was paid by B., and A. remained 
for four years in possession of the land, and 
partly paid o:fi a mortgage upon it : — Held, that 
the transaction was not illegal, and that A. Avas 
entitled to a decree for a reconveyance of the 
land, the statute of, frauds being excluded, both 
on the ground of fraud and of a resulting trust 
within s. 8. Dmie.^ v, Otty, 34 L. J., Ch. 252 ; 
12 L. T. 789; 13 W. li. 484. 


her .separate use, with remainder to the children 
of her first marriage ; and in October following 
she married. The settlement was prepared by 
her direction, without the privity or assent of 
her then intended husband.” In a suit to 
carry the .settlement into execution, the second 
husband insisted on, its being a fraud on his 
marital rights ; but it was not proved that in 
August he was the then intended husband ” : — 
Held, that the evidence was insufficient to im- 
peach the deed. England v. Dtmns, 2 Beav. 
522 ; 9 L, J., Ch. 313‘; 4 Jur. 520. 

34—2 
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G. had, under her marriage settlement, a 
. power of appointing property among her children, 

, by deed or will ; and a further power, if she 
, survived her then husband and married again, of 
. appointing one-half the property as she might 
1 think proper. C.’s then husband died, and she 
. married again. She had three children by her 
. former husband. One of tla^se children, B., 
attained her majority, and soon afterwards re- 
5 ceived an offer of marriage from A,, which offer 
. was accepted. After the proposal for marriage, 

; and about seven days before it took place, B. 

‘ assigned all her interest under her mother’s- 
marriage settlement to her mother, wlio promised 
to leave lier by will one-third of the settlement 
. propert}’. The effect of tliat assignment was- 
• well known to B. ; but the circumstances which 
! preceded it, and which accompanied the exe- 
, cution of it, were not made known to A. till 
after the marriage was completed : — Held, on 
a bill by A. and his wife, for a decree for the 
administration of the trusts of the marriage 
settlement of C., and delivery up and cancella- 
tion of the assignment by B., that A. was entitled 
to the relief he prayed. I h. 

Assignment in Consideration of Advances- 
made for Education — False Eecitals.] — ^A. B., 
trustee of a fund to which G. D. was entitled in 
revei’sion, makes advances to the father of G, D. 
for the purposes of her education as a singer. 
The day before her marriage, without tbe- 
knowledge of her intended husband, C. D. 
assigns her interest to A. B. for a consideration 
exjmessed to have been paid (tlie amount of the- 
advances to the father) : — Held, that the deed 
could not be sustained. Lewell'ni v. Cohhold. 1 
Bm. &: a. m ; 17 Jur. 448 : 1 W. li 211. 

The trustee of a fund, to which a young lady 
was entitled in remainder after the death of her 
mother, at the request of a needy father, advaiiced 
sums of money amounting to 4()0L, to enable the 
father to educate her. >Shortly after she came of 
age. being engaged to be married, she, bv deed 
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What Amounts to Fraud — Conveyance under 
no Obligation to Stranger.] — It seems agreed 
that if a woman, on the point of marriage, 
charge or convey her property to a mere stranger, 
for whom she was not even under a moral 
obligation to provitle, such a conve 3 ’'ancc will be 
considered as a fraud on the maritnl rights. 
Latioe v. Norman, 2 Cli. Bep. 79 ; Howard v. 


tended husband. Bet aside as fraudulent, he 
having married her in confidence of having her 
estate. Ih. 

Conveyance without Privity of Intended 

Husband.]— -If a woman conve^'s her propertj’- 
before marriage without the privit}" of the 
intended husband, it is fraudulent, and will be 
set aside. Ball v. 3fo)ftf/omor)/^ 2 Yes. 193 ; 4 
Bro. C. C. 331) ; 2 R. R. 197. 

Settlement made b^r a woman before her 
marriage, for her separate use, without the 
husbaml’s privity, will not bind the husband. 
Carleton v. Dorset {Dari), 2 Yern. 17. 

Secus in Case of Cohabitation before Marriage.] 
— Qumre, to what extent the equity of a huslxxnd 
to set aside a sottlement of the ])roperty of his 
wife, executed hy her without his knowledge 
duxTog the treaty of marriage, is taken awaj^ b}’ 
the absence of any other settlement in favour of 
the wife or the poverty of the husband, or the 
reasonable nature or meritorious object of the 
impeached settlement, or the ignorance of the ' 
husband of the existence of the settled property. ; 
It is not necessary, in order to establish his title i 
to this equity, that the husband should prove j 
actual fraud or deception (for deception will be i 
inferred), if after the commencement of the | 
treaty of marriage the wife should have at- j 
tempted to dispose of her property without ! 
the knowledge or concurrence of her intended ! 
husband. Taylor v. Puy%, 1 Hare, 608 ; 12 L. J. 
Ch. 73 ; 6 Jur. 890. 

A settlement made by a woman without the i 
knowledge of her intended husband pending ^ 
a ti'eaty for a marriage, held good on tlie ' 
ground that the husbaiul, by Ins cohabitation 
with her previously to the marriage, had ren- 
dered retirement from the marriage on her part 
impossible. 7 h. 

Improvident Settlement by Widow before Be- 
marriage.] — On the 16th Ma}”, 1846, a widow 
made an improvident settlement of a large 
portion of her ])roporty, and married on the loth 
October following. The husband and wife hied 
a bill praying that the deed might be set aside as 
a fraud on the marital right. Semble, that the 
court would have given relief, notwithstanding 
the wife was a co-plaintif?, if an engagement to 

and a subsc- 


marry preceding the transaction, 
quent marriage without notice to the husband, ment.] — ^A settlement made by a woman pendijig 
were proved ; and the court ohEered the plaintiff an engagement and seven weeks before her mar- 
an issue to try the fact. Griygs v. Stajolee, 2 riage, without the knowledge of her intended 
Be G. & 8m’. 572 ; 13 Jur. 29. husband, and in favour of persons for whom she- 

. A voluntary conveyance to a mother by was unxler no legal or moral tie to provitlc, was- 
a daughter six months after she had attained set aside as a fraud on the husband’s marital right, 
tiventy-one,. and seven days before the daugh- Downes v. Jennings, 32 Beav. 290 ; 32 L. J„ Ch. 
teris marriage, but unknown to the husband, 643 ; 9 Jur. (K.s.) 1264 : 8 L. T, 341 ; 11 W. R. 

,|hoth qp the ground of the 522. , , 

-^at-ernal influence, and of the fraud on the A lady and gentleman were engaged to be* 
i^usbandts marital rights. CJiamben v. Crabhe, married. ^ Pending the engagement a separation 
34 Beav. 457: II Jur. (KS.) 277 ; 12 L. T. 46. took oiacc, at the instance of the lady's friends,. 


Voluntary Settlement made during Engage- 
ment. ] — ^A settlement made by 
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but the engagcnient was not broken off. They 
afterwards married. The husband subsequently 
discovered that the wife bad, about six weeks 
previously to the marriage, executed a settlement 
of her property, under which he took no benefit. , 
Upon a bill by the husharni, the settlement was 
set aside as a fraiul iqjon his marital rights. 
II, 

The delay of the husband to file a bill for two 
years and a half after his knowledge of the settle- 
ment, was not sufficient to disentitle him to 
relief, it ]iot being shown tliat any prejudice 
had been created to the parties by the delay. 

n, 

K wife was, before her marriage, entitled to a 
legacy of stock. About two months before the 
marriage and during the engagement which pre- 
ceded it, she executed a voluntary settlement to 
which the intended husband was no party, and 
of which he had no information at the time, 
whereby the stock was transferred to trustees, to 
pay to her the dividends during her life, and after 
her death to hold the fund according to her 
appointment ; and in default of her ap})ointinent 
for her next of kin, according to the Statute of 
Distributions. This instrument was prepared by 
the trustee of the will, and the stock was trans- 
ferred by him into the names of the trustees of 
the settlement. No solicitor was employed. She 
<lied, leaving her husband surviving, who filed a 
bill to have the settlement set aside as a fraud 
upon his marital right : — Held, tlmt looking to 
the circumstances under which the settlement 
-was executed, so short a time before the marriage, 
yet without the intended husband’s knowledge, 
and without proper legal advice, tlie settlement 
could not be supported. v. Lonsdale,, 

I De a. J. & S. 43.S ; 2 N. R. 144 ; 9 Jur. (xs.) 
.507 ; 8 L. T. 554 ; 11 W. H. 705. Aifirminsf 32 
L. J., Ch. 317. 

Notice to Intended Husband.] — A woman ten 
months before her marriage, but after the com- 
mencement of that iiitimate acquaintance with 
her future husband which ended in marriage, 
made a settlement of a sum of money which he 
<lid not know her to be possessed of. The mar- 
riage took place, she concealing from him both 
her right to the money, and the existence of the 
settlement ; ten years afterwards she died, and 
after her death he filed a bill to have the money 
paid to him : — Held, that the settlement was void 
as being a fraud on his marital right. Goddard 
Y. Snow,^ 1 Russ. 485 ; 2.5 R. R. 111. 

Where a husband, before his marriage, had 
sufficiently early notice that it was intended to 
settle the bulk of the intended wife’s property, | 
and nothing passed to justify a belief on the 
husband’s part that, at the time of the marriage, 
no such- settlement had been made : — Held, that 
the husband was not entitled to set aside a 
seitlement which it appeared had been made 
before the marriage, although he was no party 
to it, and was not proved to have been actually 
■cognisant of any settlement having been made. 
Wrlgley v. Bioaimon^ Wrlqley 'Y, Widgley,^ 3 
De G. & Sm. 458 ; 18 L. j., Oh. 396 ; 13 Jur. 
800. 

A lady pending a treaty of marriage, which 
afterwards took effect, made a voluntary assign- 
ment of part of her property to her sister : — Held, 
that the husband, who was, under the circunir 
stances, presumed to have had notice of the 
assignment before his marriage, was not entitled 
to set it aside on the ground of fraud upon his 
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marital right. Belief against a disposition of 
property by the intended wife, pending a treaty 
of marriage, can only be given when the husband 
has been kept in ignorance of the transaction ; 
an<l, semble, that, in applying the principle upon 
which conveyances made by the intended wife, 
pending a treaty of marriage, are avoided on the 
ground of fraud upon the marital right, the court 
wfili take into consideration the meritorious object 
of such conveyances, and the situation of the 
intended husband in point of })eciiniary means. 
St. George v. BMe, J Myl. & K. 010 ; Coop. t. 
Brough. 129. 

A settlement made by a woman of lier personal 
property after her engagement to be maiTie<l, set 
aside at the suit of the husband, although lie was 
told before the marriage that she ha<l executed a 
settlement affecting her property. Ihudeanx v. 
Lonsdale, 4 Giff. 159. Sec S. C., on appeal, 
supra. 

Neither she herself nor her husband was 
accurately informed of the nature and effect of 
the trusts of the settlement : — Hel<l, that the 
doctrine of CGBstructive notice of the contents 
of an instrument was not sufiicient to bind 
the husband on the ground of acquiescence. 

Notice to Husband after Marriage— Belay or 
Acquiescence,]— A woman a few days before her 
marriage, and without the knowledge of her in- 
tended husband, transferred a sum of stock to 
trustees upon a parol trust, as alleged by the 
trustees, for her separate use for life, and, after 
her death, for the benefit of her children. The 
fact of this transfer became kiiowu to the hus- 
band some time after the marriage. The divi- 
dends were received by the wife from the date of 
the marriage until her death, which took place 
seventeen years after. After her death the hus- 
band filed a bill, prajdng a transfer of the stock 
aiicl containing a statement that tlie dividend 
were duly paid to the wife during the covta-ture . 

■ — Held, under the circumstances, that the hus- 
band was precluded from asserting his claim to 
the stock as having been transferred in fraud of 
his marital right. Loader v. Clarke, 2 Mac. 
G.3S2. 

Note cancelled during Treaty for Marriage,] 

— Marriage settlement of personal property in 
general terms ; ‘‘all money, debts, bills, bonds, notes, 
&C-” : — Held, there is not inference of fraud fj’om 
cancelling a note, the oidy instrument of that 
description, during the treaty, on a fair moral 
consideration, the marriage not taking place on 
! representation of particulars, or on account of 
i such personal property. Le MannevUle v. 
Cnmqyton, 1 Y. & B. 354 ; 12 R. R. 233. 

Bond for valuable Consideration.] — Bond by a 
woman about to marry -without her intended 
husband’s knowledge, but for valuable considera- 
tion in respect of an antecedent debt : — Held, the 
husband could not be relieved against it. Con- 
cealment, however, of snch security and debts 
not to be encouraged. Blancliet v. Foster, 2 Yes. 
Sen. 264. 

Mortgage in Bavour of Mother.] — ^Uiider the 
will of her father, Mrs. M^^Vade was interested 
for life ill the profits of a mine. A fortnight 
before her marriage she executed a mortgage of 
her interest to secure the payment to her mother, 
Mrs, Brodhurst, of a sum of money. Mrs. 
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M‘Wade, with her cbildren» was residing with : but a power reserved to dispose of the reniainder 
her mother. This was a bill by the husband Ca | of the term after the decease of herself and 
pauper) aiid his children (he being their next child, held void ; for not being disposed of before 
friciul) seeking to have the mortgage (of which marriage, it vested in the husband. BJithr'a 
he alleged he knew nothing before marriage) crosr, 2 Fi*eem. 91. 

set aside, or that an account should be taken, of A widow made pn'* vision for her child }vn 
what, if anything, was due to Mrs. Brodhurst: without the privity of her intended liusbajid, 
—Held, that thel)ill must be dismissed so far ns who complained of fraud on the marriage treaty, 
it regarded the mortgage, there being no evidence but did not y.) ret end he could make a settlement, 
of fraud. M' Wade v. Brodhnr^tf, 34 L. T. 924 His bill, therefore, to avoid the provision for his 
— C. A. Affirming 24 W. R. 232. ' wife’s former children, was dismissed. A7//y v. 

Cotton. Mos. 2hl ; 2 P. Wms. 357, 674, n. 

Trust for separate TTse— After-taken Husband.] 

— ^Qumre, whether, notwithstanding the case of 
Dnrln v. Thornyaroft (6 yini, 420 ; 5 L. J. 

Ch. 140). a trust for the separate use of a 
single woman is valid against an 
husband, Maher v 
L. J., Ex. Bq. 12. 


Fraud by Intended Husband upon Wife and 
Wife’s Father.] — The rule that a coiiYeyance of 
the pro|3erty of, or a security given by a woman 
after-taken during the" treaty for, her maiTiage, without 
i/c>Z>fe, 2 Y. A C. 317; 6 vahiaide coiisiclcu'ati on, an (1 without notiee to the 
intended husband, will be set aside as a fraud on 
his marital rights, rests upon the peculiar riglit 
Action against Solicitor.] — Bill by husband which a husband has in his wife’s ynoperty : anil, 
against the solicitor of his wife as sole defendant a wife has no similar equity to have a convey- 
alleging that the plaintiff and his wife were ance of the })roperty of, or a security given )jy.., 
living separate ; that the defejidant had been the intended husband, set aside on that gromnL 
before her marriage, and up to the present time, M^Keoyli v. Mrlveoyh, Ir. E. 4 Eq. 338 ; 18 W. 11. 
the wife’s solicitor ; that he had in that character 861. 

y)repared a deed, by which the wife fraudulentlj' But where, upon a marriage, the father of the 
conveyed a sum of 300^. to trustees for her own husband agreed to give up to him a farm and 
benetit, in fraud of the plaintiff’s marital riglit ; stock, in consideration of the wife’s fortune being 
and praying that the plaintiff might be declared paid to the father, it being then stated that the 
entitled to the 300^., and for discovery, and that intended husband was not indebted to any 
the defendant might ].)ay the costs. Demurrer extent ; and a deed was tlrawn up and executed 
for want of equity allowed. Kelly v. Rogers, 1 in pursuance of the agreement, and on the same 
Jur. (n.S.) 514 ; 3 W, R. 442. day that the deed was executed, the intended 

Whether such a bill will lie against the solicitor husband gave his father a promissory note for 
alone, qmere. Ih. 2007. : — Held, that the giving of this note. 

coupled with the statement that the son was not 
Action by Husband’s Representatives against i indebted to any extent, was .a fraud uyxm the in- 
Widow.]-—x\ lady, being about to many, placed, j tended wife and her fathei', who gave tlie 
unknown to her intended husband, money in the | fortune. Ih. 
hands of a third party, to hold in trust for her. 

The marriage was solemnised, and, during the PFVnruTinv 

coverture, the dividends wore allowed to accu- '■ * tiJi \ ULAi lurs. 

ninlate. On the death of her husband, the G.eneiial. 

widow instituted a suit, and obtained a decree, 

against the legal personal representatives of ; Appointment upon Trusts — Reappointment 
the trustee, for the transfer and payment to | upon different Trusts.] — A single lady, having 
her of the fund and accumulated dividends, i under a will a general power of apy>ointmeur, to 
Parties interested in the deceased husband’s be exercised whether covert or sole, over a fund 
estate thereupon filed a bill against the widow" in the hands of trustees, executes an a] 3point.mon.t 
and the legal personal rcy)resentatives of the uj[)on certain trusts, and containing no power of 
trustee, claiming to have the benefit of the de- revocation. Afteiwards she executes a <leod 
cree, and a transfer and payment of the fund revoking the former one. and appointing the 
and dividends to them, on the ground that the fuml to trustees upon such trusts as she, whether 
so placing the money iti the hands of a trustee covert or sole, should appoint. She then marries, 
was a fraud on the husband’s marital right, and after the marriage she executes an appoiut- 
To that bill the wddow' filed a demurrer for nient declaring the trusts upon which ihe trus- 
want of equity, and the court allowal the de- tees of the last preceding deed should hold the 
murrer. 'Grazedjrooh v. Perciml, 14 Jur. 1103. fund, being trusts for the benefit of lierself. her 

husband, and children. The fund had remained 
provision by Intended Wife for Children of all the wdhie in the hands of the original trus- 
Frior htarriage.] — A widow, before her marriage tees of the will: — Held, on a suit to establish 
with her second husband, assigns over the the trusts of the last deed, that the first appoint- 
greatest part of her estate to trustees, in trust merit was void as imperfect and voluntary, and 
ior children by a former husband. Though this the fund ordered to be transferred upon the 
was Without the consent of the' secondhusband, trusts of the last deed. QSloane v, Vadogan, 
yet it, being to provide fot her children by Bugd. on Vendors, App. 9th edit., Ko.' 2f>, 
former . husband, it is good. And husband commented on.) BeaUon v, Beatm%, 12 !8ini. 

tl?.e aee(iv decreed my 281. - , ,, 

the sum proved to bo mentioned in the deed as 

the value of the estate. l£unt y. Mattlmcs, 1 Revocation under Power — Deed Poll— Sub- 
Vern. 408. ^ ; stituted Trusts.]— A father, by deed, settled 

A widow, before her second marriage, withoui- certain leascliobls upon hi.s son, D., absolutely, 
the privity of her intended hosbamd, assigned a and a certain rentcharge and stock in the public 
termin-taust for hcrs^.ahd^child;: — Held, good: funds upon D. for life, with remainder ^to hi> 
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chii<iron. The settlor afterwards by a decdpoll, 
which he had reserved to himself power to make, 
revokerl all the uses, trusts, estates, icc., of the 
settlement, so far as the same related to his son, 
D., and declared that all estates, shares, right, 
interest, and benefit whatever given by "the 
settlement to or in favour of the said D., should 
be. and ]*emain to the use of trustees, their heirs, 
executors, and administrators in trust, during 
the joint lives of D., and his wife M., to pay the 
annual income to M. for her sole and separate 
use. and for tlie support of her children by D. ; 
and if D. should die in the lifetime of Si., in 
trust, to paj' the same to her duiing her widow- 
liood, for the support of herself and her said 
children, with a limitation over in favour of 
such children, in case of her death or second 
marriage. I), died in the lifetime of M., leaving 
several children by her : — Held, that the deed- 
poll was not to be considered merely as a revoca- 
tion of B.’s life estate, but that the trusts of the 
second deed were to be substituted for the trusts 
declared by the first deed in favour of D. : con- 
sequently, that M. took an estate for life, or 
during her widowhood, in the rentcharge and 
.stock, as well as in the leaseholds. Amjell 
V. Baimok^ 3 Y, tS: C. 308 ; 8 L. J., Ex. Eq. o(). 

Besettiement by Agreement in consideration 
of Advance to Eldest Son.] — A., on marriage, 
settletl lauds to himself for life, remainder to 
wife for jointure, remainder to first, Ac., sons in 
tail male, reserving power of charging with 
3,0()0A for younger children, on pa\nnent of 
debts, and covenanted to lay out fbOOOL part of 
wife’s portion, in lands to same uses : the 6,000A 
is laid out. After eldest son came of age, it was 
agreed, in consideration of his advancing 3,O00A 
for purchase of commission in army, to make a 
new settlement more beneficial for younger 
children, by which lands were limited to former 
uses, but A. was empowered to charge 3,b00A for 
each of younger children, a7i<l covenant to la^^ 
out 6,000 A was released ; court refused to set 
aside last settlement. Kevry {BuH) v. Fitz- 
onanrice (Lonl), 2 Bro. P. C. 384. 

Alteration of Original Limitations.] — By a 

settlement in 1862 real estate then subject to a 
mortgage in fee was conveyed by B. to trustees, 
upon trust to permit K. to receive the rents for 
her separate use and upon further trusts for such 
persons and for such estates as E. should appoint. 
In 1868 B. and E., by a deed containing no 
recitals, mortgaged the property in fee (subject to 
the prior mortgage), the proviso for re< lemption 
reserving the right of reconveyance to 11., her , 
heirs or assigns or as she or they shall direct ^ 
Held, that this proviso did not alter the limitations I 
in the settlejuent so as to confer upon E. an i 
absolute e.state in fee simple. Byroii',^ Settle- ■ 
I/i re^ or lieynol(Ls, In re. William if v, , 
MitohelL [1891] 3 Ch. 474. 

An estate was conveyed in 1826, by way of 
mortgage, to two persons, for a term of 3 "ears, 
and, subject thereto, to such uses as A. B. and 
C. D. (father and son) should jointly appoint, 
and in default to the use of A. B. for life, with 
remainder to the use of C. B. in tail, with 
remainder to A. B, and C. D, in fee. In 1839 
A, B. and C. B., and the mortgagees under the 
deeds of 1826, conveyed the estate to E. F, in 
fee, by w^ay of mortgage, with a proviso for 
recpaveyance to A. B. and C. B., and their heirs, 
and 0. B., or either of them, their hr 


j either of their heirs, should pay the money 
i advanced. There were also containe<L a deda- 
! ration, that, as between A. B. anrl C. B., the 
i mortgage debt should be con.sidered as a charge 
I on the estate, and that A. B., during his life, 
should keep down the interest. C, B., the son, 
died in the lifetime of A, B., the father, leaving 
a, son : — Held, that the limitations contaijied in 
tim deed of 1826 were not altered by the deed of 
1839, notwithstanding the form of the |)roviso 
for redemption therein contained. Hipkin v. 
B7/'.svoq 19 L. J., Ch. 30o ; 14 Jur. 1126. 
j Eeal ewstate was settled on the husband f(u* 

^ life ; remainder to his wife for life, remainder 
' to the heirs of the body of tlie wife, remainder 
; to the right heirs of the husband ; the hxtsband 
; and wife barred the wife’s estate tail, and by 
i that and other dee<ls it xvas settled to such uses 
as the husband should appoint. He appointed, 
bj' a deed of July, 1817, to such uses as “ he and 
his wife should jointly" appoint, and in <Iefault to 
himself for life, remainder to his wife for life, 
remainder to his son in fee.” The husband aiul 
wife made several mortgages, ail except one 
limiting the equity of redemption upon or con- 
sistently with the uses of the deed of 1817. In 
1832 they made, , umler the pow’er in the <leed of 
1817, another mortgage, wiiich limited the equity 
of redemption to the husband an<l wife, their 
heirs or assigns, or to such other persons, Ac., as 
they should direct,” and bx’’ a deed of even date 
certain terms w^ere assigned to attend the inheri- 
tance according to the uses of tl le other deed of even 
date Held, that the deed of 1832 w'as intended 
j to vary the limitation of the ecpiity of redemption, 

; and defeated the limitation of the deetl of 1817. 

I Whitbread v. Smith, 2 Eq. K. 377 ; 3 Be <i. M. 
■k 0. 727; 23 L. J., Ch. 611; 18 Jur. 475: 
j 2 W. K,177.. ' : v 

! Settlement on Husband and Wife only — Be- 
vocation by Joint Deed poll.] — On marriage, a 
sum of 9,000/. w’as vested in trustees upon trust 
to pay the interest to the husband for life, 
and after his death to the w^ife for life, ami 
after the death of the survivor to pa}" tlio [)rin- 
cipal to such persons as the survivor should 
direct. The husband having occasion for moiioy, 
the wife joined him in executing a deed-poil, 

! whereby they appointed the money immediately 
to the husband ; but the trustees declining to 
; act without the directions of the court, this bill 
I wms filed ; and upon personal examination of the 
' wife, the court directed the trustees to pay the 

I money to the husband, and to deliver up the 
settlement to be cancelled. JIaearm hk v. M idler , 

II Cox, 357. 

I Settlement adopted by Petitioner — Inconsis- 
j tent Gift by Wiii.1 — By a post-nuptial settle- 
i ment in 1805, made between the hiisband and 
I the father and mother of the wdfe, and executed 
by the wdfe, although she w'as not nauxetl as a 
party to it, the husband created a jointure for 
the wife, and the father and mother appointed 
certain sums to the wife, and the husband cove- 
nanted to assign these sums to trustees, iu trust 
i to accumulate during the joint lives of husband 
and w"ife, and after the death of either for the 
■ survivor for life, wdth pow"cr of appointmeiit 
among the children, and in default of appoitit- 
ment, equally. ■ The husband died in 1814, with- 
out having exercised the power of appointment. 
In 1815 the widow" presented a petition to the 
lord chancellor, for maintenance for the eldest 
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effect. A feme so}e in contemplation of mar- 
riage with A. B. settled a certain fund upon 
trust for herself until the solemnisation (if any) 
of her marriage; or in case no such marriage 
should be solemnised, and after the solemnisa- 
tion (if any) , of the same marriage, upon trust 
V' for herself and her children. The fund was 
. transferred to the trustees; hut the intended 
tahe'" effect, ,an4 woman, 
V.^'I'raa^deS another person- 


2. Be VOCATION OF VOLUNTAKY 

Settlements. 

a. Wliat Amounts to. In General. 

Subsequent Voluntary Settlement.] — Where 
there are two voluntary conveyances of the same 
estate, the first shall prevail. Gomlmln v.' Go 0 d~ 
1 Ch. Bep. ITS. 

Iix voluntary deeds and voluntary appoint- 
ments, the first is to take place. Chddwh v, 

A 'Vr„. 


the. con-., 
that Jt/applied tp- 
he ce^l4'‘hotipvpke tj^e 
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son, and in this petition she referred to the set- 
tlement, as showing to what she and the younger 
children were entitled. She received her jointure, 
and the interest on the sums appointed during 
her life. She died in 1868, having executed a 
testamentary disposition in the Scotch form dis- 
posing of the sums appointed as her absolute 
property -Held, that she must be held to have 
adopted the settlement, and that it bound the 
sums appointed, Kingston v. Booth, Ir. R. 4 Eep 
589. 

Settlement in contemplation of Marriage — 
Revocation immediately before Marriage.] 


the trustees had committed a breach of trust for 
which they were answerable. M’-Uonell Y.JKsil- 
r\(je, 16 Beav. H46 ; 22 L. J., Ch, 342 ; 10 Jur. 
1148; 1 W. R. 71. 

Post-nuptial Settlement falsely reciting Ante- 
nuptial Agreement.] — A post-nuptial settlement 
w'as made by A. and his wife of a share of real 
and personal estate of the wife, in the hands of 
the trustees. No notice was given to the trus- 
tees, and no fine W'as levied. The deed recited 
the ante-nuptial agreement, but it was proved 
that there never was aii}". The effect of the set- 
tlement was to give the husband a life estate, 


Upon a marriage contemplated between A. and with remainder absolutely to the survivor, and 
B., the lady's fortune, vested in C. her former ; there ’was no provision for children : — Held, both 
guardian, was on the 14th March, after treaty i husband and wife desiring it, that this deed was 

. . K A r\ j n ! _ -I- +U.'i It.-.oI-v.t'.t.-T -If 


and agreement with C., vested in trustees for the 
lady, her executors and administrators and 
assigns,” until the marriage, and afterwards for 
her, her husband and children. On the 27tli 
March, and before the marriage, the husband 
and wife, without the intervention of C., revoked 
tlie settlement, and married the next day. A bill 
by the husband, claiming the fund unaffected by 
the trusts of the settlement, was dismissed with 
costs, the court holding that a revocation, under 
such circumstances, could not be maintained. 
Bage v. Horne, 11 Beav. 227 ; 17 L. J., Ch. 200 ; 
12 Jur. 340. And see 8. C\, 9 Beav. 570. 

Marriage found void — Resettlement on 

Remarriagegood.] — In contemplation of marriage 
between A. and B., settlements were made of 
real estate belonging to B-, the intended wife, 
and of personalty belonging to A., the intended 
husband, upon uses and trusts which, after the 
solemnisation of the marriage, were to arise for 
the benefit of the husband and wufe, and their 
issue. The marriage ceremony wms performed 
and the parties lived together as husband and 
wife; but after the lapse of more than a year, 
and before the parties had any children, the 
marriage was discovered to be void, and they 
executed (Jeeds purporting to revoke the former 
settlement. Some time afterwards, a nc’w set- 
tlement, in contemplation of marriage, was made, 
including the same property as the former, but 
tlifferent from the former in the interest given 
to the assue, as w'ell as in other provisions. The 
parties then intermarried, and there w^as issue of 
the marriage Held, that the first settlement, 
being founded on mistake and misapprehension, 
was not binding on the parties, and that the 
rights of the issue, both as to the real estate and 
the personalty, were regulated by the second 
settlement. Boh'nmm v. JOielienson, 3 Russ. 399 ; 
7 It. j. (0.8) Ch. 70. 


a nullity ; that as against the liusband it was 
voluntary ; and that "it was not such a settle- 
ment as" the court would enforce against the 
wife. The property was therefore treated as if 
it had never been settled. Hogarth y. BhilUps, 
4 Drew. 360 : 28 L. J., Ch. 195 ; 4 Jur. (K.s.) 
1093. 

Revocation of Joint Appointment by Survivor 
only.] — Under a trust in a marriage settlement 
for the child]‘eu of the marriage as the husband 
and wife shall by deed with or without power 
of revocation and new appiointmeiit jointly ap- 
point, and in default of and subject to any such 
joint appointment as the survivor shall by deed 
with or without power of revocation and new 
appointment or by will appoint, a joint appoint- 
ment ex})]‘essed to be made subject to the power 
of revocation and new appointment mentioned 
in the settlement may be revoked by the sur- 
vivor and a new appointment inatle, Bnideuell 
V. HI ices (1 East, 442) and Dixon v. Byner (55 
L. J.. Ch. 566) followed. HavdinifHti re, Bogers 
V. Harding, 63 L. J., Ch. 725 ; [1894] 3 Ch. 315 ; 
7 R. 414 ; 71 L. T. 269 ; 42 W. R. 677— C. A. 

Power of Revocation ** they not having issue 
between them ” — Son Dying in Lifetime of 
Mother.] — A proviso in a settlement, if the wife 
survive her husband, they not having issue be- 
tween them, then she may revoke the settlement. 
Husband dies, leaving a son, who dies in the 
lifetime of his mother; she may revoke the 
settlement. Holt v. Barley, 2 Vern. 651 : Pre. 
Ch. 293. 
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Of two coriyeyances of proport}', the first held i new appointment contained in the settlement, 
to be for Taluable consideration, the second Charlett r. Burlie^ 60 L. T. *380. 
voluntary ; and even if both were voluntary, the 

first held to be good and irrevocable by a siibse- Where no Power of Eevocation — Subsequent 
quent voluntaiy settlement. Scott v. Scotty 11 Will,] — A voluntary deed executed in favour of 
Ir. Eq. R. 487. children, without a power of revocation, is not 

A. made a voluntary settlement of lands revoked by a subsequent will. Bolton v. Bolton^ 
{subject to an annuity of lOOf. to his youngest 3 Swanst. 414. 

son), in trust for his eldest son an<i his heirs, Voluntary settlement, without a power of 
which settlement did not contain any power of I revocation, shall bind the party, and shall not 
revocation. The eldest son being dead, the be defeated by a subsequent will. Vllhr.^ v. 
father made another settlement of the same Beaumont^ 1 Veni. lOf). 

lands, to the use of himself for life, remainder to A voluntary deed of settlement is not voidable 
his yoiuiger son for life, remainder to trustees by the settlor merely because it does not contain 
to preserve, &c., remaiinler to first and other a power of revocation, llenry y. Arm,Uro)ig,l% 
sons to youngest son in tail. The first deed Cti. D. fif>8 ; 44 L. T. 918 ; 30 W. R. 472. 
came into the hands of the eldest son’s heir, and A settlement, though voluntary, is not re- 
the other to the second son, who brought a bill vocable. After a voluntary settlement, a man 
to set aside the first ; both sons having been cannot devise the same estate, though for 
otherwise provided for, it was held, that though payment of his debts. Bale v. Neioto7i^ 1 
both deeds were voluntary, yet the considera- Vern. 464. 

tion of being a younger child was not sufficient A father makes a voluntary settlement to 
to set aside the first deed. Clawrbig v. Clater- trustees and their heirs in trust to receive the 
m/j 7 Bro. F. C. 410; 2 Vern. 473; Fre, Ch. profits, and to put them out for the increase of 
235. the fortunes of his daughters A. and B., and also 

Where a father by a voluntary deed conveyed executes a bond to the same trustees, to pay 
to trustees upon trust to allow him the rents and them 1,OOOZ. at a certain day in trust for the 
profits for life, then to the use of his son. He said daughters, but kept both deed and bond by 
afterwards on the marriage of his son executed him till his death, and received the profits ; and 
another deed, by which he gave up the rents and then by wdil, taking notice of the bond, gives 
profits to the son, and after certain other limita- legacies to A. and B. in satisfaction thereof, and 
tions reserved the ultimate reversion to himself : the surplus of his separate estate to his saiil two 
— Held, that there being no evidence to show daughters, and his four younger children : yet 
that settlor considered the former deed as still A. and B., electing to have the benefit of the 
subsisting after the execution of the latter, the settlement and bond, decreed for them, and an 
limitation in the latter did not prevail over the account of the profits from the date of the settle- 
former, and that the reversion belonged to those ment, and the 1,000^. with interest from the 
claiming under the son and not to those claiming time it was payable by the bond. Burl oia v. 
under the settlor. Crolter v. Martin, 1 How IIenm(fc\ Fre. Ch. 211. 

<N.S.) 15 ; 1 Bligh (O.s.) 573 ; 30 R. R. 93. 

I Subsequent Sale.] — ^AVhere a debtor conveyed 

Where Power of Revocation — Terms not i all his real estate upon trust to sell and pay off 
-Complied with.] — One makes a voluntary settle- hia debts, and as to any ultimate surplus to pay 
ment, with power of revocation on tender of a the same to trustees to be held by them in trust 
guinea, and afterwards settles the same lands to for the separate use of his wife for life, and after 
•different uses, but does not tender the guinea ; her decease in trust for their children^ in equal 
whether this is a revocation, qiuere. Ar undell shares as tenants in common ; — Held, in a suit 
V. Pliilpof, 2 Vern. 69. by a subsequent purchaser for value (at a sale 

Settlement of leasehold estates is not revoked in execution.) of the grantor's interest in some 
by subsequent assignment by trustee to settlor lands comprised in the conveyance, the deed of 
entitled for life, or by the will of the latter ; no conveyance was not revocable, there being an 
intention to revoke appearing and the term of a ultimate trust for the benefit of wife and children, 
power of revocation not being complied with, (rodfrey v. Boole, 57 L. J., F. 0. 78 : 13 App. 
Bllhon V. BllUon, 6 Ves. 056 : (5 R. R. 19. Cas‘ 497 ; 58 H. T. 685 ; 37 W. R. 357-~F. 0. 

By his will, dated the 12th June, 1879, F., after 

appointing trustees and execiitors and making Subsequent Mortgage.]— A mortgage after a 
certain pecuniary bequests and devises of real voluntary settlement, with a power of revocation 
estate, bequeathed to them all his personal estate ; and a will in confirmation of it, is a revocation 
upon certain trusts. The testator made four | pro tan to only. Berkhis v. Walker,! Vern. 17. 
codicils not affecting the general bequest in Settlement with ‘power of revocation, subse- 
the will. By an indenture of settlement, dated quent mortgage a revocation pro tanto only, 
the 8th Jan., 1880, F. declared that a sum of Thorne v, Thorne, 1 Vern. 41. 
money should be held by trustees upon trust A father, tenant for life, with remainders to his 
that they should deal with the same in such son, joined with the son in executing a post-iiup- 
manner as the settlor should by any writing or tial settlement, by which the father and the son 
writings revocable or irrevocable but not by assigned the lands to a trustee in trust for the 
his last will and testament, or any codicil father for life, subject to an annuity for the son ; 







he pleaded that the voluntary Hettlement had i Butcher, 2 J, & W. 573 ; 22 li. K. 213. 
been avoided by a subsequent sale and convey- j A voluntary conveyance, for the purposes of 
ancG ior value Held, that, if the sale was not a eonf erring a (lualihcation under the Bedford 
bona tide conveyance for value, it had no opera- Level Act, was executed by a father in favour 
'tion to defeat the prior settlement ; and that if of his son, and registered, but never comniuui- 
ic was a conveyance for value, it was a breach of cated to the son, who died soon afterwards, 
trust on the part of the administrator, and that The legal estate was outstanding in a luort- 
ho was liable in either case to account. Hard- gagee : — Held, that the father was entitled tO' 
i7uj V. Hoiceli^ 60 L. T. 578-^B,- 0. have the property cominised in the deed con- 

veyed to him. ChUde-7‘*^ v. Childers, 26 L, J,, 
Settlement made under as to Interest Ch, 743 : 3,Jur. (n.s.) 1277 1 5 W. E. Ee- 

.3^ '1?roperty-^Settlor not 'BouhC] — A v'oman versing 3 Kay & J. 310. 
conceiving that she, had an absolute interest in 

certain personal property, in which in fact, her t Conveyance kept Secret — Subsequent Devise,] 
children were jointly interested with her, ma<Ic j — W. made a secret conveyance of seveial estates 
a voluntary settlement?©^ it upon hcmelf for life, to his daughter who w'as married, and had had 
with remaiaider to her children: the settlement ; a portion and w'as jointured. He kept posscs- 
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devise good, the couvcyaiice being kept secret, 
and he continoing in the possession of the estate. 
There was no evidence that he made the con- 
vepmee to avoid being sheriff of London, by 
putting the legal interest out of himself, and 
tiiiukirig lij that means he may swear to his 
want of qualification, but it appeared he did 
not take the oath, but paid the fine for not 
s'.n'ving the office. Jilreli v. Ambl. 

21 ) 1 . 

A voluntary deed kept by a person and never 
cancelled, will not be set aside by a subsequent 
will. Boia/lifim V. Jhn/f/Jiton, 1 Atk. 025 : h Mod. 
212 . 

Subsequent Voluntary Deed.]— A person exe- 
cuting a voluntary settlement passes the estate 
out; of himself, though he retained the deed in 
his own possession : and such settlement is not 
affected by a subsequent voluntary deed, de- 
livered over to the party in whose favour it is 
made. The court, in the absence of special 
circumstances, will give effect to the first legal 
instrument in favour of the party claiming 
under it. Rahert'i v. 4 Hare, 130 j 11 

L. J., Ch. 05 ; 3 Jur. 1057. 

Deed not disclosed until Death of Settlor.] — A 

voluntary deed, tlioiigh retained by the grantor 
until his death, held valid. Bonfield v. IIas,sd^ 
32 Beav. 217. 

A settlement whereby lands are assured to a 
trustee to the use of the settlor for life, and 
afterwards in trust for volunteers, and which is 
not communicated to the trustee until after the 
settlor’s death, is valid, notwithstanding the 
disclaimer of the trustee. A power to appoint 
new trustees contained iu the indenture is there- 
fore exercisable. Janea v. 31 L. T. 535 ; 

23 \V. R. 1. 

The testator, by a voluntary deed, covenanted 
with trustees that, in case x\. and B., his two 
natural sons, or either of them, should survive 
him, his (the testator's) executors and adminis- 
trators should, within twelve mouths after his 
death, pay to trustees nametl in the deed 
60,00Uk ii[}on trust for such of them (A. and B,) 
as should attain twenty-one years, and be living 
at the time of his death, and if neither of them, 
having survived him, should attain twenty-one, 
then upon trust for him (the testator), his 
executors and administrators. The testator re- 
taine<l the deed in his own possession until his 
death, and did not communicate it either to the 
trustees or to A. and B. The testator by his 
will, dated some years later than the deed, bo- 
(pieathed all his property upon, trust for the 
benefit of his wife, diis sons A. and B., and his 
legitimate children. After the death of the 
testator, the deed of covenant was found amongst 
his papers, A. survived the testator, and attained 
twenty-one : — Hekl, that although the deed of 
covenant was voliuitaiy, it nevertheless created 
a trust for A., and that the refusal of the trustees 
to sue at law upon the covenant did not prejudice 
the right of A, to recover the payment of the 
debt out of the assets of the testator ; and that- 
dee<l was not of a testamentary nature, there 
.being no power of revocation reserved to the 
covenants ; that the retention of the deed in the 
possession of the covenantor, and the absence of 
communication rCwSpecting it to the trustees and 
thecestuis quetrustent,did not affect its validity. 
MeteJwr v. Metolieri, 4, Hare, 67 ; 14. L. J., Ch. 


Deed Destroyed by Settlor— Subsequent Will,] 
— A voluntary deed in favour of younger child- 
ren, though retained in the possession of tiu? 
grantor, and afterwards tlestroyed by him. 
established against legatees. v. Aulnrell, 

3 Swanst, 411. n, 

A. executed a deed, making a voluntary settle- 
ment of an equitable reversion, but gave no 
notice of it, and retained the deed. She after- 
wards destnyed the deed, and by will [)ur})Ortei,l 
to fUspose of the property comprised iu tiic 
deed ; — Held, that the equitable reversion ivas 
bound by deed. B7///’.v Trtfd.^, In re, 4 X. R, 
453 ; 34 ‘L. J.. Ch, 49 : 10 Jur. (dv.s.) 11G(> ; II 
L. T. 495 ; 13 W. 11. 149— LJJ. 

Subsequent Assignment on Different 

Trusts.] — A., by voluntary deed, assigns propei-ry 
to B., in trust for A. for life, and then for C. and 
her children. iSubseqiiently A. cancels that deed, 
and assuming to be absolute owner, assigned it 
to D., upon trust for B. absolutely. D. marries 
B., both of them joining in a deed, whereby that 
property, together with the property of 1)., was 
conveyed to trustees for D. and B. for life, re- 
mainder for their chiklren, D. having no notice 
of the previous trust in favour of C. and her 
children Held, that the voluntary deed wjis 
not revocable, and that this was a breach of 
trust on the part of B., for which B. and her 
husband, 1)., were responsible, and that there 
should be a reconveyance of the property to new 
trustees for C. and her children. Lnnham v. 
Pirie^ 3 J ur. (N.S.) 704 ; 5 W, K. 540. 

Deed Retained by Settlor got from him 
Wrongfully.] — If a parent make a voluutary 
conv'eyance in trust for his children, and keep it 
in his own power, or in the hands of his agent, 
and this is got from him, it ought not to hi ml 
him ; but where a feme, iiaving issue by her lirst 
husband, makes a suitable provisioit for them 
before her treaty for a second marriage, this is 
good, and not liable to be avoidetl by a second ; 
husband. Cotton v. Jung, 2 P. Wms. 35S ; 
Moseley, 259. 

Deed Destroyed by Settlor — Copy indirectly 
obtained by Volunteer.] — A. makes a voluntary 
settlement on her nepiiew, keeping the decil in 
her power, in which settlement there is no power 
of revocation ; afterwards, one secretl^q and by 
fraud on behalf of the nephew, gets an attested 
copy of this settlement, and then the party wlu) 
made a settlement burns it, and settles the pre- 
mises on another nephew. The lirst nephew’s 
bill to establish the copy of the tirst settlement is 
dismissed with costs ; upon which the second 
nephew claiming under his settlement, brings a 
bill to have the attested copy delivered up, and 
has a decree for it ; because such copy has been 
indirectly gained. Mtldred v. Gilliam, 1 P. 
Wms. 577. 

When Cancellation by Settlor allowable — 
Where no Bower of Revocation Reserved.]— 

A voluntary gift not subject to a power of re- 
vocation, but not meant to bo irrevocable, may 
be set aside by the donor. WoUmton v. friljo, 
L. R. 9 Hq. 44. 

An appointment of an annuity to be paid out 
of an office if voluntai'y, is countermandable. 
Yoimg v. Cottle,, I P. Wms. 101. 

If ’property be conveyed by a debtor in trust 
for the benefit of creditors, who are neither 
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Ihiffii, 41 L. J., Ch. 211 ; L. E. 7 Ch. 244 ; 20 
W.' E. 29. 

No general rule can be laid down as to the 
proper^'and usual provisions in such a settle- 
ment, but a power of revocation is not essential. 
J5. 

A young man of improvident habits, being 
entitled to” a sum of money, was induced by the 
trustee of the money, and by a solicitor, to 
execute a settlement by which he assigned a 
part of the money to trustees to invest and 
to pay him during his life the income on such 
part as they should think fit, and after his 
death on timstto hold the same for his wife and 
children, if any, and subsequent thereto for 
certain cousins of his. He had no power of ap- 
pointment in default of issue, and no power of 
revocation, and no power to appoint new trustees. 
The deed was explained to him, arul the par- 
ticular clauses were brought to his notice : — 
Held, that the deed coukl not he set aside by 
the settlor. Ih. 

The absence of a power of revocation, and the 
fact that the attention of the settlor was not 
called to that absence, do not make a voluntary 
settlement invalid ; they are merely circum- 
stances to be considered in deciding on the 
validity’ of a voluntary settlement. A widow 
instructed a solicitor to prepare a deed settling 
certain houses and buildings on herself for her 
life, and after her death for the benefit of her 
children. The deed, as prepared, did not exactly 
correspond with the instructions, but was read 
over to and executed by her. There was no sug- 
gestion made to her that the deed ought to con- 
tain a certain power of revocation. iSome years 
afterwards she burnt it, and expressed satisfac- 
tion at having got rid of it. She executed a 
mortgage of part ot the settled property, after 
askiiig the consent of a son who wms both bene- 
ficially interested and a trustee of the settlement, 
and matle a will })iirportiug to dispose of the 
whole property : — Held, that under the circum- 
stances, the deed of settlement was valid, and 
not affected by the want of a power of revoca- 
tion or by the divergence from the instructions. 
Hall V. 'mill, 42 L. J., Oh. 444 ; L. E. 9 Ch. 
480 : 2S L. T. 888 ; 21 W. E. 373. 


parties nor privy to the deed, the deed merely 
operates as a power to the trustees to apply the 
property in payment of debts, and such power is 
revocable by the debtor. Qusere, whether a com- 
munication hy the trustees to the creditors of 
the fact of such a trust will not defeat the 
power of revocatioiivhy the debtor. Aetori y. 
Woodfjate, 2 Myl. & K. 492 ; 3 L. J,, Ch. S3. 

Settlements contemplating a Future 

Marriage.] — A man unmarried cannot recall a 
voluntary trust deed, which he executes for the 
benefit of future children, nor can he relieve him- 
self from a provision in the conveyance to 
trustee, under which the income of the trust 
property is to be paid to him at the discretion of 
a third person. Fetre v, Esvbuisse^ 2 Myl. ck K. 


according to its purport and tenor, and there ' Where such Fewer would he Inconsistent 
being no ground for believing that she consented with Object of Deed.] — In 1872, plaintiff, in 
to execute or did execute it through or under order to protect his })roperty, executed a volun- 
any fraud or misrepresentation or undue in- tary post-nuptial settlement of ail his real and 
fltience, or by means or reason of any promise i personal estate, except a sum of cash under 
made to her, or in reliance on any promise. 1,000?., in favour of his wife (for her separate 
Takrr v. jlh/ier, 3 De (4. J. & S. 487 ; 32 L. J., use) and children. Tlie settlement contained no 
Gh. 322 ; 8 L. T. 777. Affirming 31 Beav. G29 ; power of revocation. In 1880, plaintiff brought 
9 Jur. (sr.s.) 370. an action against the trustees and his infant 

In such cases the evidence in. support of the children, to set aside the deed on the ground of 
validity of the impeached deed must be clear and undue iiifluence,unisrepresentation, arul ignorance 
decisive. ^ of its effect : — Hekl, that the wife must be 

The absence from a voluntary settlement of a joined as a defendant. Ileary v. Armdnmg, 
power of revocation reserved to the settlor, is, in 18 Ch, D. 668 ; 44 L. T, 918 ; 30 W. E. 472. 
determining the validity of the impeached settle- Held, also, that a burden of proof of a 
meat, only a circumstance to be taken into account sufficient ground for setting the deed aside was 
in connection with the other circumstances of on the plaintiff. Ih, 

the case. Ih, ^ ^ ^ Held, also, that a power of revocation, even 

ThC" absence in the .like case of advice given with the consent of the trustees, would have 
to; the settlor as to insertion of a power of been inconsistent with the object of the deed, 
revocation stands on the same footijngi Xh, and that its absence was no ground for setting 
. In, or4er to support a>oluiit%^ ^Hlement, it the deed aside, Ih, " > 

must be shown that all the provisions are proper 

and usual: or if there are any unusual pro- WhereSettlor not Sufficiently or Independently 
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set aside at tlie suit of a subsequent purchaser 
for yalue, though there loe no trace of fraud or 
undue intiiience, if it appears that the propriety 
of reserving the power of revocation was not 
impressed upon the irrantor. Mountfonl v. 
Keene, 24 L. T. 925 : 19' W. R, 708. 

An old man agetl eighty executed a convey- 
ance of freehold land in consideration of natural 
love and affection, to his son, to the use of him- 
self for life, with remainder to his son in fee. 
The deed di(i not contain any power of revoca- 
tion, and the propriety of inserting such a powei* 
had not been suggested to the grantor. Subse- 
quently the gi'antor conveyed all his pro]>erty to 
his daughter, who by the deed of conveyance 
covenanted to indemnify him against a mortgage 
debt, to which part of the property was subject. 
On a bill by the daughter to set aside the prior 
voluntary conveyance : — Held, that the deed 
must be set aside, as it contained no power of 
revocation, and as it was clear that the pro- 
priety of reserving such a power had not been 
suggested to the grantor ; but without costs, as 
there was no evidence that the execution of the 
deed had been obtained by fraud. II). 

A voluntary settlement w\as agreed to be made 
by a young lady, an orphan, some weeks before 
she attained twenty-one, upon the recommenda- 
tion of the family solicitor, and was executed by 
her eight wmeks after she attained twenty-one 
without any independent advice. Thereby she 
assigned to her stepfather and an uncle as 
trustees the wdiole of her fortune upon trusts for 
herself for life, with remainder to her children 
or testamentary appointees, and in ease there 
were no children, then, in default of appointment, 
to her next of kin. i. power raising 700^., and 
paying it to the settlor, w'as reserved, but the 
settlement contained no power of revocation or 
of appointment by deed, and gave her no voice 
in the investments or in the aj^pointment of new 
trustees : — Held, that although the solicitor and 
trustees acted really with the intention of 
benefiting the lady, the settlement must be set 
aside on the ground of impimdence. Ee.entt v. 
Keeritt, 39 L. J., Oh. 777 ; L. E. 10 Eq. 405 ; 23 
L. T. 136 ; 18 W. R. 1020. 

An aged lady of w'eak intellect having made a 
voluntary settlement, containing no i)Ower of 
revocation, and without, independent advice, ! 
under the impression that she w'as making a will, ' 
at the instance of some members of the family : — 
Held, that she wlus entitled to a decree to set | 
aside the deed, and to have the stock transferred : 
by her under its provisions, retransferred into i 
her name. Ilemltall v. Fereila^f, 29 L. T. 46 ; 
21 W. R. 570. 

The solicitor who drew^ the deed read it over 
to her, but admitted that he had not express!}^ 
told her that it contained no power of revoca- 
tion ; he was ordered to pay his owui costs. Ih. 

Settlement made in extremis.] — ^A voluntary 
settlemeiit, executed by the settlor wiien he w^as, 
or was supposed to be, in extremis, was set aside, 
on the ground that it did not reserve to. him, as 
it ought to have done, a power of revocation. A 
settlement on his family by a person in extremis, 
and not containing a powder of revocation, set 
aside, the court being of opinion that it was 
executed in expectation of his immediate death, 
but not with the intention that it should be 
operative in case of his recovery. Kershaw v. , 
WeMy,m Beav. 243 ; 30 L. J., Ch. 331 ; 7 Jur, 
4 K ; 0 W. B. 226. 




d, Bnty and Iiiability of Solicitor, 

Buty to Insert or Suggest Powers of Beyoca- 
tion.j — It is the duty of a solicitor, in preparing 
a settlement executed by a person in articuio 
mortis, to reserve a power of revocation ; and 
where such a deed was executed without a power 
of revocation being reserved, the court ordered it 
to be cancelled. Foesliaw v. WeUhi^, 30 Beav. 
243 ; 30 L. J., Gh. 331 ; 7 Jur. (K.S.) 299 ; 4 
L. T. 170 ; 9 W. R. 225. 

The party taking a benefit under a voluntary 
settlement or gift containing no pow'er of revoca- 
tion, has throwm upon him the burden of proving 
that there was a distinct intention on the part of 
the donor to make the gift irrevocable. And, 
w'here the circumstances ai-e such that the < lonor 
ought to be advised to retain a power of revoca- 
tion, it is the duty of a solicitor to insist upon 
the insertion of such pow’-er, and the want of it 
w'ill in general be fatal to the fleed. Oeutts v.. 
Acwortli 38 L. J., Ch. 694 ; L. R. 8 Eq. 558 ; 
21 L. T. 224 ; 17 W. R. 703. 

A. made an irrevocable voluntary settlement 
of his estate in favour, amongst others, of a. 
relative, who acted as his solicitor. Tlie court 
considered that A. intended to reserve a power 
of revocation, but that the deed was in other 
respects unobjectionable. A. made his will, pre- 
pared by the solicitor, making a general devise, 
but not revoking the settlement. The court then 
held that it w\as the duty of the solicitor, when 
he prepared the w’ill, specitically to have asked 
the testator wdiether he intended to revoke the 
deed : and not having done so, and it appearing 
to have been the intention of the testator that 
the estate should pass to his devisees, the court 
decided that, although the deed w’oiild have been 
operative if A. had died intestate, vet that in the 
events wdiich had happened, and as against all 
persons claiming under the settlement, the estate 
wms subject to the trusts of the general devi.'-'e- 
obtained in the wuil. Xunney v. TFi/Z/V/w,v, 22 
Beav. 452. 

LiaMIity for Consequences of Deed being 
Set aside — Good Motive no Defence.] — A deed 
of settlement, wdiereby the settlor is delivered, 
bound hand and foot as to the property settled, 
into the powder of his trustee, cannot be main- 
tained in equity wdthout the clearest proof that 
it W’as made at and with the request, consent, 
knowledge, or instance of the settlor ; and a 
solicitor who takes upon himself to prepare such 
a deed for execution by his client, without the- 
clearest evidence of the concurrence of tire 
latter, does so subject to all the consequences and 
liabilities of the deed being set aside, notwith- 
standing the solicitor may have been influenced 
by motives for the benefit of his client in pre- 
paring the settlement. Therefore, where the 
plaintiff, alleged by the defendant to be young ■ 
and extravagant, applied to a solicitor to raise a 
certain sum on mortgage, and the latter, with 
a view to prevent the former from dissipating 
his foriiune, tied up the w^ole of his property 
and constituted himself sole trustee ; the court, 
on biir filed by the plaintiff, alleging that the 
deed of settlement had been prepared without 
his authority, consent, or knowdedge, and there 
not being any evidence to the contrary, declared 
the deed void, in equity, and directed a reconvey- 
ance of the trust property by the trustee. Mooec 
V. Pranee, 9 Hare, 299 ; 20 L, J., Oh. 468 ; 15 
Jur. im 
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performance.]— When a sertlcment is made void 
by iioii-pcrformaiice of a condition, yet a re- 
couvevaiice held necessary. Jliiut v. llunt^ Fre. 
Ch. 387. 

Settlement of Annuity on Wife — Trust of 
Surplus for Children — Annuity Eeleased hy 

’SjilifQ Children’s InterestfDischarged.] — Settle- 

ment, iu contemplation of mari-iage, of an 
annuity* secured by bond to !N. (the intended 
wife), together with arrears then due, u}»oii 
trust for her separate use, the receipt of N., hci 
appointees or assigns, to be good discharges tor 
the annuity, and all arrears, and all future and 
growing payments ; and after her decease, upon 
trust to pay the trust moneys, or such of them as 
should be unpaid or undisposed of at the time of 
her decease (in. the events which happened), to 
her children, nominatim, wdth provisions tor 
thei]’ maintenance, education,^ and advancement. 
Subseoueiitly, the annuity being in arrear to an 
amount exceeding 3,OOOZ., X. and her trustee re- 
leased the annuity and all prears and tnturo 
payments, and in consideration of such release 
the obligor conveyed hereditaments to trustees, 
upon trust to sell, and out of the proceeds to pa^ 
3,000/. to N., her executors or administrators, and 
the surplus to himself, X. being a party to such 
conveyance : — Held, that upon K.’s tleath the 
3,000/. passed to her husband, and was not im- 
pressed with any trust for the bciieiit of ^hei 
children, (kiltort v. Joltiiatirn^ 3 K, & J. 5.d>. 

H. J. X. 


B. DISCHARGE. 

Where Marriage does not Take Place.]— 
an indenture, made in contemplation of the 
marriage of A. & B., certain leasehold piopeity 
belonging to B.,the intended wife, was convej’nd 
to trustees on ceidain trusts ; and the trpts ot a 
•sum of stock, also belonging to B., which hatl 
been transferred into the names of the trustees, 
wero doclaretl. Tlie marriage did not take 
■efieet. and soon after the date of the indenture 
B. married C. In a suit instituted by C. and B. 
against the trustees, 'it was ordered that the 
leasehold property should be conveyed to C., and 
the stock transferred into his name, fhoman v. 

11 Jur. 95. , 

A feme sole, in contemplation of marriage with 
A. B., conveyed a certain fund to trustees, upon 
trust for herself, her executors, administrators, 
and assigns, until her marriage (if any) should 
be solemnised, or in case no such marriage should 
be solemnised ; and from and after the solemnisa- 
tion Of any) of the same marriage, upon trust 
for herself “for her life, for her separate use, ex- 
clusive of the said A. B., or any other husband 
whom she might happen to marry ; and after 
her death, upon certain trusts for hci childien. 
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Of Excess in Appointmeiit under Powers.] — 
See Powers. 

Of Excess under a Trust for Accumulation.] 
^See Accumulation. Sea alw Estate- 
Partition, 
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1. J/t Geticral^ 1085. 

2. Covimlmomrs^ JPotvees and Jiirtsdletkm o/^ 

1087. 

.S. Peoperty In Sewers^ 1089. 

4. Coeipanmtionfor Injueieii^ lQ^^, 

5. for jDamuija^ 1091. 

0. OWujatlon to Cleanna and 

7. Pretaentmants^ 1094. 

8. Rate. 

it. In General, 1097. 
h. Making, 1098. 
e. Liability to, 1098. 

//, Distraining for, 1101. 

1. In General. 

Restraining Proceedings.] — The court will 
grant an injunction to restrain a landowner 
from taking proceedings before justices of the 
peace on an irj’egular notice under ss. 77 and 73 
of the Land Drainage Act, 1861 (24 ic 25 Viet, 
c, 133). Hedley v. Rate^^ 49 L. J., Ch. 170 ; 13 
Oh. D. 498 ; 28 'W. R. 365. 

Jurisdiction of Justices.] — Qinere, whether, 
under the Land Drainage Act, 1861, the justices 
■of the peace have any jurisdiction to decide 
questions as to the validity of any notice served 
under ss. 72 and 73 of the act. Ih. 

Semble, the only questions they are authorised 
to decide (s. 76) *arc (1) Whether the proposed 
drainage works will cause any injury to the land 
on which they are proposed to be constructed ; 
and (2) Whether the injury (if any) can be fully 
compensated in money. And see R/pon 

(Earl) V. Ilohart, 3 Myl, & K. 169 ; 3 L. J., Ch. 
145. 

Mortgage of Glebe — Foreclosure — Parties.]— 

A vicar is a person having a limited interest 
within the meaning of s. 3 of the Landowners 
West of EnglamI and South Wales Land Drainage 
anil Inclosure Companies Act, and may charge his 
glebe land thereunder. To a foreclosure action 
under such a mortgage the patron of the living 
is not a necessary paity. Goodden v. 59 

L. T. 309 ; 26 W. R. 828. 

vOortificate of luolosure Commissioaers— 

' 'TaMity of Cbargo— Borrowing Powers,] — The 
D. company was by act of parliament empowered 
, to borrow upon mortgage of the lands of the com- 
pany sums not exceeding 23,OOOZ. The company 
' borrowed more* After this the L, company ad- 
vanced to the I), company 6,4057., and by an order 
com|.jh^siopers .pujported^tp; charge | 

^ I X ' ’ ’ C f " f ‘ 

n p ( I <1* ^ I * , I <• ^ A*'' ’ '-''"'4 P*'- ^ >' 

' I r'» r' 'A ' ' A ^ ' ' s‘ ‘ ‘ ’f 

, III H ,A ! 1' > . , ’ ’ « ■ Tt « I ,, 


the lands of the D. company with the re[)ayment 
of that sum and interest : — Held, that the }>owers 
given by the L, company's act did not override th(i 
restriction on the borrowing powers of the D. 
company, and that the charge on the lands was 
invalid ; and that a clause in the L. couipany’s acts 
making the certificate of the inclosure commis- 
sioners conclusive evidence of the validity of a 
charge did not render the charge valid. Wenloeh 
(Raronem) v. lleeer Rea Co.^ 57 L. J., Ch. 946 ; 
38 Ch. D. 534 ; 59 L. T. 485— C. A. 

Land Drainage Charge — Priority.] — The 

General Land Drainage Act, 1849, and the 
Lands Improvement Act, 1853, each contained a 
sectioJi which provided that, upon the certificate 
of the inclosure commissioners and the execution 
of the iinprovemeius, the company should have 
a first charge upon the inheritance of the im- 
proved lands in priority over every existing or 
future charge. The company of 1853 execute<l 
improvements on land already subject to a cliarge 
in favour of the com])aay of 1849 : — Held, that 
the charge of 1849 was entitled to })riority. Pol- 
look v. La-mU Improeement Co.^ 57 L. J., Ch. 
8.53 : 37 Ch. D. 661 ; 58 L. T. 374 ; 30 W. R. 
617. : ■ 

Right of Owner.] — An owner of land has an 
unqualified right to drain it for agricultural pur- 
poses, to get rid of surface water, the supply of 
the water being casual and its flow following no 
regular course ; and a neighbouring proprietor 
cannot complain tliat he is thereby deprived of 
such water. Rawntron v. Taylor^ 11 Ex. 369 ; 
25 L. J. Ex. 83. 

Widening Drains— Trustees under Local Act,] 
— By a local act, trustees were appointed for tlie 
more elfectual drainage, by means of a steam- 
engine, of a fen in Lincolnshire ; and every 
engine, machine, building and work to be made 
by the trustees under the act, and all sewers, 
drains, watercourses, &c., and other works 
already made, or then existing or provided for 
the drainage of the fen, and the right to and pro- 
perty in them, should be vested in the trustees ; 
a proviso that nothing in the act should extend 
to or affect any sewers, drains, watercourses, &c., 
already made, or existing, and then vested in 
comniissioiiers appointed" under a fornier enclo- 
sure and drainage act, called the Black Sluice 
Commissioners, It was further enacted that it 
should be lawful for the trustees, upon any land 
not vested in the Black Sluice Commissioners, 
to make and erect a steam-engine, with all proper 
machineiy, and necessary works : and to make, 
maintain, repair, and improve the sluices, 
bridges, cuts, sewers, and other works, already or 
thereafter to be made in, upon, and through the 
fens : — Held, that the trustees had no power to 
widen a dmin under the control of the Black 
Sluice Commissioners, to bring a sufficient supply 
of water to their steam-engine, thereby cutting 
away land vested -in the commissioners: and 
that they had no power to make any reservoir on 
the land vested in the . commissioner.^, although 
the making of the reservoir was necessary to the 
proper working of the engine, and none could be 
made without cutting into batiks or drains vested 
in the commissioners. Smith v. Rell^ 2 Railw, 
'0as*^S77.piO'M.,4cW.378., . 

Tenant Right— Reimbursement on Sale.] — 
Where A.j B. and 0.,^ joint owners in fee of an 
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harbour, but the sewerage there dis- 
i a nuisance Held, that, under the 
of the clause, the directors were 

r sewer, if necessary, to 

nuisance. Rox v. Rr'h'^tol Rocli' Oo,.^ 
9 D. & R. 309 ; 5 L, J. (O.S.) M. C. 


estate, of which 0. was in the occupation a. 
tenant, sold to a purchaser, under an agreement 
that the tenant rights are to be ascertained bj 
yaluation in tlie usual manner, and paid for on 
completion of the purchase,' they are entitled to 
recover from the purchaser, as one of such 
tenant rights, two-thirds of the sum expended 
hv 0. in drainage of the estate during his occu- 
pation. Wavd V. 16 L. I. 91. 

_ aua 0wiier.]~If the tenant had not been 
an owner, the purchaser would have been boimd 
-Far whole drainage ; but if all the 


required to make a now 
remove the 
6 B. & C. ISl . 

51 ; 30 E. E. 280. 

leaking Sewers through Private Lands.]— 
Commissioners were empowered under a local act 
to make drains through private inclosed lands, 
after o-iving public notice. They were^also, as 
such commissioners, by s. 3 of the Nuisances 
Removal Act, 1855, the local authority ; and, as 
the local authoiity, were, by s. 22 of the same 
act, and by s. 67 of 5 & 6 Will. 4, c. oO, em- 
powered to make drains througli private enclosed 
lands adjoining a liighway, for the purpose of re- 
moving an existing nuisance, A watercourse 
being a nuisance, and a new sewer being neces- 
sary to remove the nuisance, the commissioncis, 
without giving notice, made a new sewer through 
inclosed land adjoining a highway Held, that 
the commissioners were entitled to act under 
either the local act or the general act, at their 
election ; and that the making of the sewer was 


2. COMMISSIONEKS, POWEBS AND 

Jurisdiction of. 

Over Navigable Streams.]— A commission of 
sewers extends only to navigable streams, unle.j 
within two miles of London. 1 Holland, 

2 W. Bl, 717. And see Anon,., 2 Unit. 157. 

The commission has jurisdiction over a sev er 
communicating with a navigable stream, or with 
the sea above the point where the tide ebbs and 
hows, if the place over which the jurisdiction is 
exercised is benefited by it. Dore v. Grey, 2 
Term Rep. 358 ; 1 R. R. 494. 

New Romney Level— Metes and Bounds— 
Evidence of.]— A map, made under the authority 
of the commission in 1832, sotting out the metes 
and bounds of the level, authenticated by the 
presentment of a jury, who made it part of then 
return to an inquisition under the same commis- 
sion. and acquiesced in for nearly sixty years, is 
evidence of the local limits within which the 
commissioners of the level are entitled to 
exercise their jurisdiction of laying rates. 
Mem Bmnncy Corpomtum v. 

61 L. J., Q. B. 558; [1892] 1 Q. B. 


sewer 


Rights of.]— The commissioners are entitled to 
restrain a company by injunction until the hear- 
ing from interfering with a natural deposit or 
beach, forming a protection to the country fropi 
the inundations of a tidal navigable river, within 
the survey of the commissioners ; notwithstand- 
ing a purchase by the company from the lonl of 
the manor, of the. spot. Croi^sman v. Bristol A 
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c.ommeEC<L'<l, directed it to be continued without 
-the consent, incurred the penalty. Woodward 

Cottim, 1 0, M. ct R. U ; 6 Car. & P, 489 ; 4 
Tyrw. G89 : 3 L. J Ex. 300. 

Appointment of — Default of Sewer Antho- 
Tity.j — A vsewer authority having made de- 
Vault in providing the necessary sewers, the 
■secretary of state, under 29 & 30 Yict. c. 90, 
•s. 49, made an order, “ I do order the authority 
to begin to set about the works for the purpose 
within one month from the date of this order, 
:aud proceed therewith until completion.” After 
the month, the sewer authority having done 
Ti or, king, the secretary of state made a second 
•order appointing B. “ to perform the duty of the 
•sewer authority in respect of sewerage as he shall 
be directed by me ” : — Held, that the twm orders 
were justified by s. 49. llog. v. Coclierdl^ 40 
L. J., M. C. 153 ; L. R. 6 Q. B. 252 ; 19 W. R. 
1133, 

Jurisdiction of Court of Chancery,]— Injunc- 
tion against the commissioners, reducing the 
height of water in a river, dissolved, there 
heiiig a much shorter remedy by certiorari in 
the court of queen’s bench, who interfere with 
great caution. Kerrhoii v. Sjmrrow^ 19 Yes. 449. 

The court of chancery has jurisdiction to 
-entertain a bill at the suit of the commissioners 
■of sewers appointed under 23 Hen. 8, c. 5, not- 
withstanding that such commissioners arc a 
court of record. Croasman v. BvMol and Sovtlh 
Wales U7mn By., 1 H.& M. 531 ; 11 W. R. 981.1 

Bill to be relieved against order of commis- 
sioners of sewers. Demurrer overruled. Box v. 
Alien, Dick. 49. 

VYhere commissioners, under an act, are pro- 
ceeding to make sewers to the injury of property 
in a case not within the act, this court, unless 
expressly excluded, has jurisdiction to interfere, 
’Although by the act jurisdiction is given to the 
justices at sessions, whose judgment is not to be 
removed by a certiorari. Birley v. Chorlton- 
■minm-Medloch Constables, 3 Beav. 499. 

Turning Water from Mills.] — Turning 

vwater from mills may have help in chancery, but 
referral to commissioners of sewers. Swain v. 
Rogers, Cary, 26. 

Costs — Security for.] — The security which 
may be taken by the inclosure commissioners 
from a landowner under 10 & 11 Yict. c. 38, s. 6, 
for the costs of an application for leave to execute 
work, under the act, is confined to the commis- 
sioners’ costs ; the costs of a person opposing the 
application successfully cannot be recovered 
under it. Inclosure Commissioners, In re, 33 
L. J., Q. B. 171 ; 9 L. T. 732 ; 12 \Y. R. 383, 

3. PROPEBTZ IK SeWBES. 

Sewer, what is.] — ^A natural watercourse, for 
the greater part of its course, flowed through 
<jultivated land, and was solely supplied by the 
clrainage — natural and artificial — of those lands ; 
it then passed through a town and received the 
•drains of two or three inhabited houses : — ^Held, 
that this could not be considered as a sewer, 
within the Public Plealth Act, 1848, and did not 
vest in the local board of health. Beg. v, Cod- 
mmeJiester Local Board, 35 L. J., Q. B, 125 ; 
'’lid’B. I 'Q. B. S28 J 14 L. % 104 ; 14 375. 

i f . ^ Sea wall] Commigsioaei^ of 


sewers cannot maintain an action against the 
commissioners of a harbour for breaking down 
a dam erected by the fomier, across a luivigable 
river, as the authority to bo exercised by them 
does not vest in them such a possessory intere.st 
as will enable them to maintain such a<niou. 
Newcastle CBuTie') v. Clark, 2 Moore, 666 ; 20 
R. B. 583. 

I Construction of Statute.] — The 3 A 4 

Y'ilh 4, c. 22, s. 44, enacts, that ‘‘the propeity 
of and in all lands, tenements, hereditaments, 
buildings and erections, ivorks ami other tilings 
which shall have been or shall be purchased, 
obtained and erected, constructed or made, by or 
by order of, or which shall be within or under 
the view, cognizance or management of any 
commissioners of sewers, shall be and the same 
arc hereby vested in the coniniissioners of 
sewers ” : — Held, that this section did not vest 
in the commissioners the property in all lands, 
under their “ view, cognizance or management.” 
Sti^acey v. Nelson, 12 M. & W. 533 ; 13 L. J., Ex. 97, 
And see Crossman v. Bristol By., supra, col. 1088. 

Extent of.] — The usual clause in local 

acts vesting sewers in the sewer authority confers 
an absolute property in that part of the subsoil 
occupied by any sewer, and not merely an ease- 
ment or right -of sevrerage. Taylor v. Oldham, 
Oo7yoration, 46 L. J., Ch. 105 ; 4 Oh. D. 395 ; 
35 L. T. 606 ; 25 W. R. 178. And seePentney v, 
Lgnn Pavbig GomvmsionerSj 12 L. T. 818 ; 13 
W. E. 983. 

Eight of User — Landlord and Tenant.] — Lease 
by A. to B., reserving to A. powder to enter 
upon the land, and to dig and make a covered 
sewer and watercourse through it, to convey 
away drainage from A.’s premises. A. made a 
sewer accordingly, and B. matle a drain, from his 
own premises, and carried it into . the sewer : — 
Held, that A. wms entitled to the exclusive use 
of the sewer, and that he could recover damages 
against ,B. for interfering with such use. Lee v. 
Stevenson, El. Bl. & El. 512 ; 27 L, J., Q. B. 263 ; 
4 Jur. (K.s.) 950. 

4. COMPENSATIOK FOE IkJUEIES. 

Arbitration — Liability Disputed.]— By 11 A 
12 Yict. c. 112, s, 69, full compensation shall be 
made to all persons sustaining any damage b^r 
the exercise of the powers of the act ; and in 
case of dispute as to amount, the same shall be 
settled by arbitration : — Held, that the mode of 
proceeding given by s, 69 only applied where tlie 
amount of compensation, and not where the 
liability, was disputed. Beg. v. Metimpolitan 
Sewers Commissmie^^s, 1 El. k BL 694; 22 
L. J., Q. B. 234 ; 17 Jur. 787 ; 1 W. R. 286. 

Amount Disputed.] — B. claimed damage 

for making a sewer through his land. The board 
maintained that the land was not damaged, and 
that he was not entitled to any compensation : — 
Held, that the dispute was only as to the amount 
of the compensation, and was therefore to be 
settled by arbitration ; and that arbitrators, if 
of opinion that there was no damage, might 
award that the amount of compensation was 
nothing. Bradhyand Sontlmigton Loeal Board, 
In re, 4 EL k BL 1014 ; 24 L. J., Q. B. 239 ; 3 
0. L. B. m } 1 te. (ir.s.) 778 ; 3 W. E. 413. 

In Metropolis.] — In 1854, the commiS" 
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112. sewage into the stream. Gold, mid v, linibndge 

of land under a Wells ImproT,ewfi7it Coinnii.ssloners, 35 L. J., 
of land under^a ^ ^ ^ ^ 

U L, T. 154 ; 14 W. K. 5G2. 

Primary Cause of Damage.]— By an act of 
parliament commissioners were the proprietors 
of a cut, protected by banks and a wall, and by 
their negligence the cut burst, fhe plainti'if was? 
ill occupation of a farm, which the water did not 
at first reach, but as the tides became higher, he,, 
in order to keep the water from his land, closed 
a culvert. The proprietors of the low^er ground^ 
fearing this might damage their property^ 
3 culvert, and the plaintiffs farm 
3 fled Held, that, whether the pro- 
the lower ground wmre justified or 
ling the culvert, the primary cause of 
the negligence of the commissioners, 
aiid they were therefore liable to the plaintiff 
Middle Le eel Co m m imnners, 38 B. J,, 
C. P. 236 : L. W 4 C. P. 279 ; ‘ 20 L. T. 442 ; If 


sioners o! sewers under 11 & 12 Viet. c. 

gave notice to A., the occupier 

lease by a tenant for life, that they were : 
to construct a new^ sewer across the same ; and, 
in the early part of 18.55, the work was done, no 
notice having been given to the owner of the fee. 
The 18 ik lO^Vict. c. 120, passed after the work 
was to be done, came into operation on the 1st 
January, 1856. On the expiration of A.’s lease, 
in 1862, B., who had succeeded to the estate on 
the death of tlie tenant for life (in Kovember, 
185.5), for the first time became aware of the 
existence of th ‘ sewer, which had depreciated 
the value of the property Held, that the 
liability of the commissioners to compensate^ B. 

for such damage was " ’ ' ” 

politan 


’ V. transferred to the metro- became 

*r£rr board of works by 18 & 19 Viet, c l 20. prietor 
Petfmard^ In 19 C. B. (N.S.) 489 ; 34 L. J., 

C. P. 301 ; 11 Jur. (N.S.) 932 ; 12 L. T. 764. And 
see IioU v, MoeIM^ 39 L. Oh- , - 

761 ; L. li. 10 Eq, 354; 23 L. T. 43 ; 18 W. B. 8bo. j 

Interruption of Drain.] — A statute incorpo- "wq It, 929. 
rating a company mltterr ot Where Plaintiff elects to run Bisk.]— Where 

tS SIeorTerfoS’unao^the provisions commissioners of sewers haxl made a dangerous 
S tlfe stXf sCld be b%rbitra- trench in the only outlet from a mews, putting 

Hon -- hSi that the provision did not apply to up no fence, and leaving only a narrow passage, 

the rubbish, and the horse was killed : 

was not disentitled to 
because he had at some hazard, brought 


a Claim ror cuiupeii&nbiuii m ^ jTx: 

sustained by the interruption of a dram by the the exercise of his calliXj 
woi'ks of the company. Blagrare v. Bristol 

Waterworlis Co., 1 H. & N. 369; 26 L. J., —Held, that the plaintiff 

Ex. 57 And see Sun Brink IB-alnage, In re, 3 that the case was 

properly left to the juiy on the question, whether 

Ttauttitt for Homage the plaintiff had persisted, contrary to express 

0. Liability fob damage. ^.arning. in running upon an obvious danger. 

Draining for Profit.] — A company who, for dayards v. Betliicdi,^ 12 Q. B. 439. 

profit, undertakes to maintain a drain for carry- . 

in^* off water, is responsible for damage done to Obligation to Pence, j — Commissioners or 
the occupier of adjoining land by the bursting sewers used for the purpose of sewerage an 
of a bank after an unusual rainfall. IlarriSim ancient tidal-ditch, which ran along the side oi 
V Q N By,, 3 H. & 0. 231 ; 33 L. J., Ex. 266 ; ^ highway Held, that they were under no 
10 Jur. (N.S.) 992; lOL.T. 621; 12W.R. 1081. obligation to fence the sewer so as to protect 

A man is not entitled to the support of subter- persons frequenting the highway. Cornwell t. 
ranean water except by special grant. Id. Metropolitaot Sewers Commmio?iers, 10 Ex. /71 ? 

3 C. L. B. 417. 

Covenant to Build.]— A deed of conveyance of 

land for building purposes contained a covenant Kegligence— Proof.]— Tn order to render com* 

by the grantee to build to secure the rent missioners acting in the bona fide performance 

reserved -.—Hold, that the adjoining owner, who of a public duty liable to an action for an injury 

claimed under the same grantor, was, neverthe- toani ^ 

less, at liberty to drain his own land, although ^ ^ 
the result of his doing so was to cause a sub- guilty of negligence 

sidence in the surface of the land of the first conduetjof it. Gnu^ers'' 

grantee. Id. 

Escape of Sewage — Adjoining Owners.]— The 
tenant and occupier of a house is liable for 
damage done on adjoining premises from the 
escape of sewage owing to the defective state, 
under his house, of a drain which receives the 
sewage from his own and adjoining houses, 
though he is ignorant of the existence of the 
drain and has not been guilty of negligence. 

Humphrey v, Cousins^ 46 L. J., 0. F. 438 ; 2 
O. F. B. 239 ; 36 L. T. 180 j 26 W. B. 371. 

i Pollution of Stream— Prescriptive Bight.]— , -n i 

Where a man has a right to the use of an ancient Por Acts of Persons Employed.]— By a local 
stream flowing through his land, and sewage is act, a duty was cast upon_ commissioners or 
precipitated into it as to prevent his using it, he making and maintaining a sluice and a cut, owing 
, imav apply for an ,tniunction to. restrain the to the negligence of the persons empioyea oy 
pollution before it' ' 'become an i undoubted them the sluice and cut were not maintained, 
iAiMtoCe; and It As not- eompetefit tO. olaim as and a private individual sustained damage^ 
j WAirf fhafe onromiftsioncrs were answerable 


action for an injury 

I to an individual resulting from an act so done 
land, although Oy them, it must appear that they have been 

’■ 1 or want of skill in the 

Co. V. Bowne, 3 Scott, 
356 ; 3 Bing. (N.C.) 34 ; 2 Hodges, 120 ; 5 L. J., 
C. F. 307. 

Though Work Skilfully Done.]— Where brick- 
layers, employed by the commissioners to repair 
a public sewer, performed the work in such a 
manner as to occasion a damage to a neighbour- 
ing house : — Held, that they were liable to an 
action, although the work itself appeared to^ be 
performed in a skilful manner. Jones v. Bird,, 
1 B. & B. 497 ; 5 B. & Aid. 837 ; 24 B. B. 579. 
See Drew v. Kew Biver Co., 6 Car, & P. 754. 
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for tbe neg-ligence. Ooe v. Wise, 7 B. & S. 831 : 
35 L. J., Q. B. 2G2 ; L. E. 1 Q. B. 711 ; 14 L. T. 
891 ; 14 W. R. 865—Ex. Gh. 

Statutory Exemption.]-— Contractors acting 
under the authority of the metropolitan com- 
missioners of sewers, and bona -fide acting for 
the purpose of executing the 11 & 12 Viet. c. 112, 
by negligence injured premises : — Held, that, 
under s. 128, they were exempted from all 
liability. Ward v. Lee, 7 EL & Bl. 426 ; 26 L. J,, 
Q. B. 142 ; 3 Jur. (N.S.) 557 ; 5 W. R. 403. 

Who Entitled to.] — By a local act com- 
missioners were empowered to cause any “ present 
or future sewers, ditches, drains, &c., to be 
opened, enlarged, altered or cleansed ” ; and it 
was enacted, that in case any action should be 
brought against any person for anything done in 
pursuance of the act, or in relation to the matters 
therein contained, the plaintiff should not 
recover in any such action, if tender of amends 
should have been made to him, or his attorney, 
by or on behalf of the defendant, before such 
action brought. The defendant, a commissioner, 
took plaintiff’s land for the purpose of widening 
a drain without having given the plaintifi notice 
or obtained his consent. The defendant, before 
action, tendered lOZ. as amends, which the 
plaintiff refused to accept ; but no tender was 
pleaded, nor was the amount paid into court 
Held, first, that the defendant was entitled to 
the protection of the act. Jones v. Gooday, 
9 M. & W. 736 ; 1 D. (N.s.) 914 ; ILL. J., Ex. 297. 

Held, secondly, that the defendant was not 
bound to plead the tender, or pay the amount 
tendered into court. Ib. 


special duty imposed upon him by 
JLilghton 8emn Act, la re, 9 Q. B. D. 
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statute. 
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6. OBLiaATioi^ TO Cleanse Repaie, 

Owner or Occupier.] — The cleansing and 
repairing of drains and sewers is prim5; facie the 
duty of him who occupies the premises, and does 
not devolve upon the owner, merely as such. 
Mimell V. Shentoa, 3 Q. B. 449 ; 2 G. & D. 573 ; 
6 Jur. 1083 ; 11 L. J., Q. B. 289. 

If an owner of land on which is a house con- 
structs on the other part of the land a sewer, 
and lets the house, and afterwards by reason of 
the original faulty construction of the sewer, 
and the continued use of it by the owner, in 
such a faulty state, the house is injured, the 
owner is liable to his lessee, Alston v. Grant, 
3 EL & BL 128 ; 2 G. L. R. 933 ; 23 L. J., Q. B. 
163 ; 18 Jur. 332 ; 2 W. R. 161. 

Dispute between Authorities — Proceedings — 
Mandamus,] — By s. 93 of 33 & 34 Viet. c. c. — 
it was enacted that any dispute which might 
arise between the sewers board and any local 
authority with respect to carrying into efiiect the 
provisions of the act or incidental thereto might, 
at the instance of either party, be referred to the 
judge of the Sussex county court, who should 
hear and determine such dispute, and whose 
decision should be final and conclusive. A 
dispute having arisen between the sewers board 
and one of the local authorities with respect to 
the mode of carrying out the provisions of the 
act .-—Held, that the county court judge was 
bound to hear and determine the matter, and 
that a mandamus was the proper course to 
compel him to do so, and not a rule or order 
under 19 k 20 Viet. c. 108, 43 — this being a 


Execution of Works— 17otiee.]— Sect. 14 of 
10 &; 11 Viet. c. 38, provides that wliere, through 
the neglect of an occupier of land to maintain the 
banks, or to cleanse and scour the channels of 
fisting drains, streams, or watercourses, bound- 
ing the lands of such occupier, injury is done to 
an}’ other land, the occupier of* such lands so 
injured may, after notice in writing, execute the 
necessary works for maintaining and repairing 
such banks, &;c. The respondent’s land having 
been injured through the neglect of the appellant 
to cleanse an underground drain running through 
his land : — Held, that the words “ drain, streain, 
or watercourse” include an underground drain, 
and that proceedings were righlTv taken under 
this act. Boices v. Watsoji, 42 L. T. 27 ; 28 
W. R. 394 ; 44 J. P. 364. 


7. PEESENT.UENTS. 

Validity— Precept to Sheriff,]— A jury sum- 
moned by the sheriff to make a presentment 
should come from the body of the county, and 
not from the district over which the commis- 
sioners have jurisdiction ; and where the precept 
was to summon “men of your county, and resi-^ 
dent within” -the district** over which the com- 
missioners had jurisdiction, it was bad: and a. 
presentment made by that jury, and all the sub- 
sequent proceedings founded on it, were declared 
to be void. Birlictt v. Crazier, 3 Car. & P. 63 
M. &M.119. 

Summoning the Jury.]— By 23 Hen. 8, 

c. 5, the jury, by whom a presentment is made to • 
commissioners of sewers, ought to be summoned 
by the sheriff from the body of the county, in 
pursuance of a precept directed to him from the 
commissioners. Reas Somerset Sewers Com- 
musmiers, 7 East, 71 ; 3 Smith, 105. 

A presentment made by a standing jury, con- 
stituted according to ancient usage, at the com- 
mencement of every new commission of sewers, 
from certain districts, composed of landowmers 
there, which juiymen acted for life, and only the 
foreman of whom was summoned by the sheriff 
on the particular occasion, is void ; and the want 
of jui'isdiction of such presenting jury cannot be- 
w^aived by traversing their presentment and 
going to trial before another jury properly re- 
turned from the body of the county, by whom 
such presentment, was confirmed. Ib, See also 
Taylor v. Loft, infra. . 

■— Eorm of.]— The presentment need not 
contain the name of every person benefited; if 
it finds “all Fore Street” to be benefited, that, 
includes every one having a house there ; and 
any one so having a house might traverse such 
presentment. Warreyb v. I) lx, 3 Car. & P. 71. 

The warrant of distress need not recite the 
presentment, lb, 

A defendant is not entitled to recover his. 
treble damages under 23 Hen. 8, c. 5, s. 12, unless 
he claims them on the record. Ib, 

Construction.] — The court of sewers 

directed a precept to the sheriff requiring him to 
summon jurors de corpora qomitatfis to appearand 
make a presentment. The sheriff summoned a j ury 
from the hundred of 0. in the county ; they made 
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rhich the j township were by law to be 
fo appeal was made repair.” The J 

assessment, and in private ways, &c., should 
enrolled con- repaired by the proprietors 
, . .. ^ township, in such manner a 

in 1840 a new commission of should by 

the first court holden under commissioners by the ^ 

-3 for the county, ways, doughs, sewers, and 
•epealed, altered or inclosed lands. The^commi 

1 ^, Y-_. 10 . 1 /? public sewers, and dll ec ted 

,ade kept in repair and preserve 
' ■ “ and depth by the owners a 

ni-iLic inclosed lancls occording to 

; Held, first, that the to the time of the passing 0 

of 1823, by the order of and proprietors contributed 
rendered the original of these sewers, and _ thp 
and applicable to the repairs of the other eiglitj 
;;^rcoBBeq_uently that they were valid. -M- Tmade c 

was no obieotion to and repaired by the propr 
sherifE summoned the lands, according to an acre 
fxw the hundred of C. Ih. closing any liability upoi 

owners ratione teiiuia., 01 
~ was illegal, as the act d 

rners during Continuance of " ^he repairs of i 

, having been presented by a II H purported to c 

mder a commission of sewers, 3 g ( 

lairs as owner of lands . — Heia, ^ 

1, c. 22, s. 13, did not authorise ©f Jurymen— -By 1 

•s, during the continuance of enacting thf 

Sion, to make an order tor the ^ certain district { 

erson who had become owmer |^j,|g|pction of the genei 
nent ; and that such order was the wwks, 

arttm. 2 B. & S, 719 ; 31 b. J., -Ka .omhiect 


a presentment and assessed, a rate w 
commissioners confirmed. 1 
against the presentment or 
1823 a special law of sewers was 
taining the presentment, and all 
under such law. L* 
sewers issued, and at 
it, it was ordered that all laws, 
stitutions and ordinances of sewers^ 
and whiich had not been rep- 
superseded, should be confirmed, 
meeting of the commissioners a rate was nr 
without any presentment of a ^ ^ 

and 1848 similar rates were made without any 

presentment of a jury :->Held, first^ tx >: 

confirmation of the law 
the new commissioners, 
presentment operative^! 

V. Zoft, 8 Ex. 269. 

Held, secondly, that it 
the presentment that the 
whole of the jury from tlr. 
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8. Bate. 
a. In ,G-eneral. 

Yalidity.] — A sewers rate laid under 11 & 12 
Tict. c. 112, can be impeached only by appeal to 
the commissioners. MetrojwDtan Board of 
Worlis V. Vavxliall Bridge Co., 7 El. & Bl. 064 ; 
26 L. J., Q. B. 253 ; 3 Jur. (n.s.) 1216 ; 5 W. R. 
711. 

Where no Presentment.] — A parish con- 
sisting of two districts had immemorially been ' 
assessed to the repairs of a sea ba,nk by one i 
assessment, collected by one dykereeve. The | 
commissioners without any presentment, ap- i 
pointed two dykereeves, one for each district, 
and made a rate on one district esclusirely for 
the repairs of the sea bank : — PTeld, that the rate 
was void, and that the commissioners were liable 
for the taking of cattle under a distress warrant 
for arrears of such rate. Wingates. Waite, 6 M. 
k W. 739 ; 9 L. J., Ex. 319 ; 4 Jur. 860. 

An order of commissioners of sewers is void, 
unless it is founded on a presentment showing 
the existence of some public let, impediment, or 
annoyance. Beg.w Matthias, 2 Jur. 13. 

By Majority of Assessors.] — By a local 

act, the commissioners were authorised to assess 
and tax upon the whole district such sums as 
should be necessary, and to elect assessors to 
apportion such sums of money amongst the 
several parishes and townships." The commis- 
sioners having appointed three assessors to agree 
upon an apportionment, two out of the three 
agreed :--Held, that the making of the appor- 
tionment being a matter of public duty and 
trust, an apportionment by two, at a meeting of 
the three, was valid. Bea? v. Whitaher, 9 B. & 
0. 648 ; 7 L. J. (o.S.) K. B. 332. 

Betrospective Rate — Costs under Local Act — 
Rates.] — A local act for draining land, contained 
no prohibition against a retrospective rate. The 
commissioner borrowed money for the works 
directed by the act : — Held, that a rate made to 
pay off tins debt was, under the net, valid. Har- 
rison y. Sticlmey, 2 H. L. Cas. 108. 

Inspection of Boenments.] — Commissioners of 
sewers united two levels, which theretofore had 
separate drains and sewers, and had been 
separately rated for drainage, and then made a 
joint rate on the united levels. An occupier of 
property within one of the levels applied to the 
commissioners for an inspection of all commis- 
sioners’ plans, rates, presentments, decrees, ac- , 
count-hooks, proceedings and minutes relating to 
the whole district. The commissioners gaye in- 
spection of all documents relating to the rates on 
the united level : — Held, that this was ail he was j 
entitled to- Meg. v. Tower Hamlets Sewers Com- 
missioners, 3 G. & I>. 92 ; 3 Q. B. 670 ; 11 L. J., 
Q. B. 231 ; 6 Jur. 1059. 

Kature of.] — A sewers rate is not a parliamen- 
tary tax, not being imposed directly by act of 
parliament. Palmer v. Eanth, 14 M. & W.428 ; 
14 li, J., m. 256«’ 

Boductidu of— How Calculated.] — A. demised 
land to B., upon a building lease, at the yearly 
rent of 80Z,, clear of all rates and assessments, 
the sevsrers rate and land-tax only excepted, with 


, the usual covenants for payment of rent. B. 
having, by building on the land, increased its 
ratable value to 800Z. per annum : — Held, that 
he was only entitled to deduct tiic sewers rate 
and land-tax upon the original rent, and not in 
respect of the improved value. Smith v. JlnmUe, 
15 0. B. 321 ; 3 C, L. B. 225. And see Armtstead 
v. Durham, 11 Beav. 56 ; 13 Jur. 330. 

b, Making:. 

Bor what Purposes — law Expenses. ]~-.Wliere 
commissioners, apprehending that a bill, if |>assed, 
would injure the land within their jurisdiction, 
instructed their clerk to oppose the progress of 
the bill : — Held, that it was within the jurisdic- 
tion of thecommissionersunder3«k4 Will.l, c. 42, 
to employ their clerk to oppose the bill in parlia- 
ment at the costs of the commission ; that by 
s. 16 they were empowered to make a rate for 
paying their clerk the costs, charges and 
expenses incurred in opposing the bill. Meg. v. 
Norfolk Sewers Conmissmiers, 15 Q. B. 549 ; 15 
Jur. 121. 

Past Expenses.] — The commissioners may 

make a rate to defray the expenses of works- 
already done. It is no valid objection to such a. 
rate that it is made to defray previous law 
expenses of the commission, bona lide incurred 
by the commissioners in the discharge of their- 
duty, Hor that the rate is in the alternative, to 
defray the expenses of works done or to be done ; 
for the word “ or must be read ‘‘ and.'’ Mex v.. 
Tower Hamlets Sewers CommUsmiers, 1 B.&Ad. 
232 ; 9 L. J. (O.S.) M. C. 30. 

Rate in Gross.] — A sewer rate assessed in gross 
on a township at large is bad, Emerson, v. 
Saltruirslie, 7 A. & E. 266 ; 2 H. & P- 416 ; 6 
L. J., K. B. 235. 

The rate must be assessed on individuals. Ib. 

Benefit to' Property, how considered.]— The 
11 & 12 Viet. c. 112, s. 76, has not altered the 
principle of rating to the sewers rate ; and in 
assessing property under that statute the commis- 
sioners must consider whether any benefit is- 
derived by the property from the sewers. Metro- 
politan Board of Works v. Va-nxhall Bridge 
Co., 7 El. & Bl. 964 ; 26 L. J., Q, B. 253 ; 3 Juiv 
(N.s.) 1216 ; 5 W. B. 711. 

Where commissioners of sewers ha<l effected a. 
union of the sewers of one level with the sewers 
of another, which was not beneficial to the latter, 
though after the union it derived benefit from the 
sewers in the entire united level, a rate upon the 
whole of the united level, assessing the owners 
and occupiers in the latter in respect of their 
property’- benefited, is valid. St. Katharine Dock 
Co. V. Higgs, 10 Q. B. 641 ; 16 L. J., Q. B. 377 j 
ll Jur. 991— Ex. Ch. 

And see Rex v. Tower Hamlets Sewers Com- 
missioners, infra, col. 1099. 

Repair of Wall.] — rate for the repair of a 
wall is bad, unless the want of repair appears 
upon the proceedings to have been found by a 
jury, Meg. v. Matthias, 2 Jur. 13, 

0. Liability to* 

Persons Benefited — ^Who are.] — Ail persons 
whose property derives any advantage from the 
works of the commissioners, may be assessed in 
respect of that property. Suady v. Wilson, 4 
K, & M.' 77t J S ■ A* & B. 248 ; I'E.kW. 25$. 
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And property drained by sewers, and drains 
originally made and always repaired by persons 
independently of the commissioners of sewers, 
and deriving no immediate benefit from the 
works of such commissioners, may be assessed 
by reason of the general benefit and advantage 
resnlting from snch property becoming thereby 
accessible, and of its approaching and neighbour- 
ing public ways being properly drained and 
cleansed. Ib. 

By 52 Geo. 3, c. 48, s. 7, all persons are liable 
to be rated to the sewers rate, as occupiers, who 
are de facto rated in respect of such premises to 
the poor rates of the parishes to which that act 
applies. Ib. 

Different Levels.] — Where a district within 
one commission of sewers is divided into separate 
levels, each drained by a separate line of sewers, 
and deriving no benefit from the sewers in the 
others, each level must be separately rated. 
Mrx v. Tov'er Hamlets Seioers Conmhsiojiers^ 4 
M.&Ry.SGo; iJB.&C.Sl?; 7L. J.(o.s.) K.B.131. 

When Person cannot be Benefited.] — The com- 
missioners of sewers cannot assess a person in 
respect of drains which communicate with other 
•drains which fall into the great sewer, if the 
le%^el of his drains is so much above the sewer, 
that the stopping of the sewer could not pos- 
sibly thrown back the water so as to injure his 
premises, and if he is not, nor is likely to be, 
■benefited by the works done upon the sewer. 
Masters v. Seroggs^ 3 M. & S. 447. 

Necessity of Occupation.] — It is not sufficient, 
in order to justify an assessment to the rate, that 
the property should derive benefit from the 
•drainage, but it is also necessary that there 
^should’be an occupier of the property assessed. 
Meaxe v. Wraflier. 3 G. & D. 221; 3 Q. B, 984 ; 
12 L. J., Q. B. 32 7 Jur. 168. S. P., Traeey v. 
Taylor, 3 Q. B. 96G ; 3 G. & D. 14 : 12 L. J., Q. B. 
26 ; 7 Jur. 170. 

Occupier — ^Wbo is.] — A clerk of the works of 
C. hospital dwelt in the hospital, in apartments 
in which he was permitted by the commissioners 
of woods and forests to dwell, in respect of his 
office, and which w'ere separately rated for the 
sewers by an undisputed rate : — Held, that he 
was not an occupier of the land, or of any part 
of the building, except the apartments assigned 
to him. Ib. 

The bridewell or house of correction for West- 
minster is a prison of our lady the Queen ; a part 
of the bridewell w'as used for the purpose of 
keeping prisoners therein : — Held, first, that an 
assessment could not be made in respect of the 
part of the bridewell upon the governor, who re- 
sided in the governor’s house, "V^hich was 
separately rated to the sewers rate. Tracey v. 
Taylor, supra. 

Held, secondly, that that part was not liable 
to be assessed to the sewers rate. Ib. 

Public Building.] — A tenement in the king’s 
dockyard, deriving a benefit from the public 
,, sewers, and occupied by an officer of govern- 
, ment, who pays no rent, is still liable to be^rated. 
Methertan Y.^Ward, 3 B. & Aid, 2l ; 22 R.B.284. 
The apartments in Somerset House, appro- 
fo the M 

ratable^ altbpngh Sonterset. House 
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the crown, free from ail incumbrances. 

V. Wilsofi, supra. 

Proprietors of a Bridge.] — The proprietors 
of a suspension bridge over tlie Thames are rat- 
able to the sewers rate, under 18 & 19 Viet. c. 120, 
in respect of the bridge itself and the approaches, 
though the bridge itself derived no direct benefit 
from' sewers, to maintain wdiich the rate was 
levied, but the approaches were drained by 
means of such sewers, notwithstanding that 
other and sufficient drainage was provided by 
the owners of the bridge. Haminersmitli Svs^ 
'pension Bridge Trustees x. Hammersmith Over- 
seers, 40 L. j., M. C. 79 ; L. K. 6 Q. B. 230 ; 24 
L. T. 207 ; 19 W. R. 750. 

New Street— What is.] — S., about 18GG, built 
houses abutting on the Harrow Road, and about 
the same time"^the vestry constructed a sewer 
along the Harrow Road. Sewer rates had been 
levied in respect of the land upon which the 
houses were built for more than five years prior 
to 1856. Before 1S6G no sewer existed in the 
Harrow Road, which wuis a turnpike road until 
1864, wdien the vestry took charge of it: — Held, 
that the Harrow Road was a nexv street within 
the meaning of 25 is. 26 Yict. c. 102, s. 112 ; that 
s. 53 did not apply to new streets, as defined by 
25 & 26 Viet. c. *’102, s. 112, and that S. was 
therefore liable to be rated under s. 52. Sawger 
V. Paddington Vestrg, 40 L. J., M. C. 8 ; L. R. 6 
Q. B. 164 ; 23 L. T. 6G2 ; 19 W. R. 96. 

Land Covered with Water — Canals.] — By 
30 & 31 Yict. c. 113, s. 17, the occupier of any 
, land covered with water .... shall pay to the 
; sewers rate in respect of his })roperty one-fourth 
part only of the rate in the pound j)ayable in 
respect of houses and other property. A water- 
works company was pjossessed of a canal, of 
filter beds supported on brick arches, and some- 
times covered with water, at other times not, and 
of land used for keeping sand for the filter beds ; 
and they also occupied land by iron pipes, mains, 
and service ])ipes : — Held, that the canal and the 
filter beds were land covered with water within 
the meaning of s. 17, ami ought to be assessed 
at one-fourih ; but that the land used for the 
purpose of keeping sand, and the land occupied 
by iron pipes, maiiis, and service pipes, ought to 
be assessed at the full value. East London 
Waterworks Co. v, Leyton Sewer Anfltorlty, 40 
L. J., M. C. 190 ; L. R. 6 Q. B. 669 ; 20 W. R. 95. 

Tithe Rent-Charge,] — Bemble, that a com- 
mutation tithe rent-charge is not liable by law 
to contribute to a sewers rate. Beg. v. Good- 
ehild, EL BL & El. 2 ; 27 L. J., M. G. 251 ; 4 
Jur. (N.s.) 1050. Bat see Beg. v. Sherford, 8 
B. & 8. 596 ; 36 L. J., M. G. 113 : L. R. 2 Q. B. 
503 ; 16 L. T. 663 ; 15 \Y. R. 1035. 

Agreement — ^Assessment by Sewers Commis- 
sioners.] — By a memorandum of agreement lands 
were demised to a tenant, subject to a condition 
that he should pay all outgoings whatsoever, 
rates, taxes, scots, &:c., w’hether parochial or par- 
liamentary, which then wrere or should be there- 
after charged or chargeable upon, or on account 
ot the sewers lands, the then present land tax only 
excepted : — Held, that an extraordinary assess- 
ment, made by commissioners for a work of 
permanent benefit to the land, was within the 
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.^igreement. Waller v. Andreim. 3 M. k W. 312 • 
IH. &H. 87; 7L. J., Ex, 07. 

After Presentment.]— Under 3 & I Will. 4, 
<G. 22, s. 13, no order in respect of repairs can be 
made upon a person who becomes owner of lands 
.■subsequently to the date of the commission, and 
who, consequently, has not been presented by a 
jury as the person liable thereto. lieg.r. Wartor 
2 B. & S. 719 ; 31 L. J., Q. B, 265 ; 9 Jur. (h.s.) 
.325. ■ 

Decree of Commissioners not Conclusive.] — 
A decree by the commissioners is not conclusive 
iigainst the party asses.sed who reside.s within the 
district over which they have jurisdiction ; but 
such party may prove that he derived no profit 
■from the sewer in respect of which the assess- 
ment was made. Stafford v. Ilamston, 5 Moore, 
^08 : 2 Br. & B. 691 ; 23 B. R. 543. See Mare v. 
Wrat/ier, supra. 

■ d. Distraining' for. 

When Allowed.]— An amercement on a town- 
ship generally, and a distress on one of the parties 
liable, by commissioners of sewei's, for neglect to 
repair, is good. Ilamsey v. Kornabelf S B. & I). 
253; 11 A. A B. 383. ' ■ 

Boyal Palace,] — A distress cannot be levied 
for sew’ers rates within the precincts of a royal 
palace, occupied as the residence of the sovereign, 
such as Kensington Palace. At t.- Gen. v. Bonald- 
.S071, 10 M. & W. 117 ; 11 L. J., Ex. 338. 

Joint Warrant.] — A joint warrant to two 
persons to distrain for drainage rates may be 
well executed by one of them. v. Vhseii. 
1 H. & N. 90 ; 25 L. J., Ex. 271 ; 4 W. R. 554. ' 

By Collector — General Authority.] — Where a 
collector for the commissioners of sewers receives 
from them a warrant directing him to distrain 
and afterwards sell the goods of A., he cannot, 
if he distrains the goods of A.’s tenant, justify 
the distress on the ground of his general authority 
of collector ; whatever that general authority 
may be, it is taken away in the particular case by 
the warrant directing him to do a specific thing. 
Sahowrm v. A^eale, 2 H. k W. 103. 

E. E. H. B. 
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1. Geneeal Principles. 

General Rule.] — When the ancestor by anv gift 
or C( n\'cyan(je takes an edale of freehold and in 
the same gift or conveyance an estate is limited 
either mediately or immediately to his heirs in fee 
or in tail; the word “heir” in such case is 
always taken to be a word of limitation, not of 
purchase. Auihrose v. Itodgstni, 3 Bi'o. P. C. 416. 

A devise to A. for life, and to the heirs of his 
bodj-, so unites the two estates as to make the first 
taker tenant in tail. Sheppai'd v. Gihhms, 2 Atk. 
444,797, 

Where there is an estate of freehold, limited 
to the^ ancestor, no subsequent limitation to 
his heirs or to the heirs of his body can 
make them purchasers. BnUer d. drollope v, 
Trollope^ Amb. 462. 

Where plain words give an estate tall, they 
should not be controlled, but by a very ])laia in- 
dication. Sager v. Mastennaoi., Amb. 345. 

In order that the rule may apply, the estate 
for life and the estate of inhericance in remainder 
must be either both legal or both equitable. 
Sllcester d. Law v, Wlho/i, 2 Term Rep. 444 ; 1 

R. R. 519. !8. P., lilvhaTdsoih v. IlurrUvn., 55 

L. J., Q. B. 58 ; 16 Q. B. D. So ; 54 L. T, 456. 

Deed and Will.] — The principles governing 
the application of the rule, are the same in the 
case of wills as in the case of deeds. White and 
Ilmdies Contract, In re, 47 L. J., Ch. S5 ; 7 
Ch. D. 201 ; 37 L. T. 574 ; 26 W. II. 124. 

General Intent and Particular Intent.]— The 
supposed rule that in construing a wnil, the 
particuhm intent must give way to the general 
intent, is only to be applied in cases "falling 
within the rule in Shelley's ease. Doe d. 
GaWni V. Gallhii, 5 B. A Ad, 621 ; 2 X. &; M. 
6i9 ; 3 L. J., K. B. 71. 

How far, and in -what cases, the particular 
intent in a will must give way to the general 
intent appearing upon the same instrument, 
when the two intents are inconsistent, qinere. 

S. a, 3 xi. k E. 348 ; 4 K & M, 893 ; 4 L. J., 
Ex. 337. 

Two Instruments.] — Where by one instrument 
an equitable estate for life is vested in A., with a 
legal estate in remainder to the heirs of his body, 
and by another instrument a legal estate for life 
is vested in A., that legal estate for life .so vested 
in A. will not coalesce wdth the legal remainder 
to the heirs of his body so as to defeat the rights 
of the remaindermen. Collier v. M^Bean, 34 
Beav. 246 ; 34 L. J., Ch, 555 ; 11 Jur. (n.s.) 592 ; 
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J'2 Tj. T. 790 ; 13 W. K. 766. And on appeal, ,9ee had been acted on for many years, and the 

infra. Master of tlie Rolls was of opinion that they 

Se 7 nble, the rale hi SJieUetfs ease applies only did not, the title ought not to^bo forced on a 
where the remainder is created by the same purchaser. v. 35 L. J., Cb, 144 

instrument which creates the particular estate. L. li. 1 Cli. 81 ; 12 Jur. (x.s.) 1 ; 13 L. T. 484 
fbape Y. Arnold. 4- De G. M. & G. 574 ; 24 L. J., 14 W. R. 156. And see (Jollier y. Waiter, 4^ 

Ch. G73 ; 1 Jur. (:sr.S.) 313 ; 3 W. B. 187. L. J., Oh. 216 ; L. R. 17 Eq. 252 ; 29 L. T. 8(58. 

A., on the marriage of his son B., settled Lands were devised to trustees and their heirs,,, 
lands to the use of B., for life, remainde]’ in trust to pay legacies and annuities, and then 
to the wife for life, remainder to the to pay the surplus of the rents and prt4i1s to xi.. 
heirs of their two brothers, remainder to B. during her life, for her separate use, or as she- 
in fee ; B. and his wife, by deed and fine, should direct ; and after liQv ^ death to stand 
mortG’agcd in fee, and subject to the mortgage seised to the use of the heirs of her body, wirb 
the lands were settled to the use of B. for life, remainders over : — Held, that this was a use- 
and after liis and his wife's death to the heirs of executed in the trustees and Iheir heirs during- 
her body by him begotten, remainder to his right the life of A., and that she had only a trust jn 
heirs. The vnfe, after her husband’s death, the surplus rents and profits duiiiig her life^ 
suffered a common recovery. Whether the estate and that the subsequent limitation to the trus- 
of the wife for life, by the first settlement, and tees to the use of the heirs of her body was a 
the limitation to the heirs of her bodv by the use executed in the persons entitled to take by 
second, consolidated ; and if it did, whether the virtue thereof ; and therefore, there being only 
estate of the wife wms aliened, within the stat. a trust estate in the ancestor, and a use executed 
of 11 Hen. 7, qu£ere. Clifton^. Jaclison, 2 Vern. in the heirs of her body, their different interests 
4 g 5 , could not unite so as to create an estate tail by 

An estate to A. for life in a deed, and a operation of law in the ancestor. Say cmd SeJe- 
limitation of the same estate to the heirs of the (Lord') v. Jones {Lady')^ 3 Bro. P. C. 113 ; 1 Eq*. 
body of A. in a will (though the estate by the Cas. x\br. 383, 

deed is voluntary, and moved from the testator, Devise to trustees to pay out of rents and 
and is recited in the will) do not unite so as to profits, after deducting rates, taxes, and repairs,, 
give A. an estate tail, hut the heirs of his body the residue to 0. S. and his assigns, for life, and 
take by purchase. I)oe d. Jb'onnereau v. Fan- after his decease to the use of the heirs male. 
oiereau'^ Bowgl. 470. of the body of G. S., and in default of such issue 

A will and schedule thereto are considered as remainder over, not an estate tail in 0. 18., the 
one instrument. See Hayes d. Foorde v. Foorde, uses not being executed in him. Shapland v.. 
2 W. Bi. 698. Smithy 1 Bro. C. 0. 75. See observations on this 

case, in Yancoxi'cer v. Bliss ^ 11 Ves. 465 ; 8 B. R.. 
Absolute Interests in Personalty where 227. 

Estate Tail in Realty.] — See Will. A remainder in fee by settlement to tnisteesy, 

limited to the life of the tenant for life, though 

o TTnrTrrArrTriKTo not SO expressed : the object of the trust ternii- 

2. EEaAL 1.IMITATIONS. remainder following 

Estate of Trustees.] — Devise to trustees to pay to the same trustees, upon the death of the tenant 
debts, then to stand seised to the use of A, for life, for life, for a term of years. A subseqxient re- 
without impeachment of waste ; after his de- rnaiiider therefore to the heirs of the b<xly 
cease, to the use of the heirs male of his body the tenant for life held, a legal estate ; uniting: 
severally, respectively, and in remainder, is an with the legal estate for life ; and vesting an 
estate tail in A. Jo7}es v. Morgan^ 1 Bro. G. 0. 206. estate tail, according to the rule in Shelley's ease; 

A testator, in 1827, devised land to trustees notan equitable e.state, capable of taking effect 
and their heirs upon trust to stand seised only as a contingent remainder. Onrtis v. Pricey, 
of the land during the life of W. C., and 12 Ves. 89 ; 8 B. B. 303. 8. P., F'ash v. Chate,s\ 
until the testator’s debts and legacies were 3 B. & Ad. 839 ; 1 L. J., K. B. 137; nml ToUe}"' 
paid upon trust to let the land, and to apply v. Attwood, 15 Q, B. 929 ; 20 L. J., Q. B. 40. 
the rents in payment of his debts and legacies 

until they were all paid, and thenceforth to Implied Estate Tail.] — G., w^ho died in 1837^ 
pay the rents to W. C. during his life ; and devised certain freehold hereditaments to W. B. 
after the death of W. 0., and the payment for life, and if he should die without having a 
of his debts and legacies, the testator devised son, over. W. B. entered into possession of the 
the land to the heirs of the body of W. 0. property and died in 1882, leaving a son, W. E. 
After the debts and legacies had been paid, the B,, wno entered into possession of the property 
trustees conveyed the legal estate to W. C. for and contracted to sell it. The purchaser having: 
his life, it being assumed that they bad only an objected to the title, a summons was taken out. 
estate pur autre vie. W. C, suffered a common under the Vendor and Purchaser Act Held,, 
recovery, and afterwards contracted to sell the that there was an implied gift to the son of 
estate. The Master of the Bolls held (supra), W. B., and this implied gift following on the gift 
that the trustees did not take the whole fee, but to W. B. for life, was equivalent to a word of 
only a fee determinable on the payment of the limitation, and therefore by the rule in Shelley's 
, debts and legacies and the death of W.O.; that the gave W. B. an estate in tail male, and as' 

estate for life of W. 0, being an equitable estate, this had not been barred W. E. B. was entitlcil 
and theestate in remainder to'the heirs of his body to the property for an estate in tail male. JBird 
being .a legal estate, the rule in Shelley'' s case did and Barnard^ In re, 59 L. T. 166. 
not supply, ’and that the title was bad. .Per A. devised lands, subject to annuities and other 
L.J. : Semble^ the ^ trustees charges, to his executes and the survivor of 

the. entire the,^title them, and the heirs of such survivor, upon trust 

to pre^erTe contingent, retnaindei^ dntiiiig' the? 

' Jiyes of fheAovi$ees lot th^ td 'the of 
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during his life, and the heirs of his body 
lawfully begotten : — Held, tliat W. took an 
estate tail in the lands. Weljjly v. Maycroft, 
ir> W. E. 213. 

Eeal and personal estate was devised to a feme 
covert for her life, for her independent use and 
benelit, with remainder to her husband for life, 
with “ remainder to the heirs of her bodj^ in tail, 
with remainders over ” ; and then followed a 
declaration in the will that “ ail the aforesaid 
limitations were Intended by the testator to be 
in strict settlement ” : — Held, in accordance with 
the certificate of the court of 0. P., that, subject 
to her husband’s life estate, the wife took an 
estate tail in the realty and an absolute interest 
in the personalty. Bonylas v. Conrjreve, 1 Beav. 
59 ; 8 L. J., Ch. 53 ; 3 Jur. 120. And see S, C., 
4 Bing. (N.C.) 1 ; 5 Scott, 223 ; 7 L. J., C. P. 43 ; 
1 Keen, 410 ; G L. J., Ch. 51. 

Equitable Estate for life.] — Devise (after 
1837) of copyholds and freeholds to trustees 
to hold unto them and their heirs on trust 
to pay unto or permit A. to receive the rents 
during his life, and after his death to the use 
of the heirs of his body, with a gift over in 
case he died without leaving issue : — Held, 
that A. took an equitable estate for life with a 
legal remainder to the heirs of his body in both 
the freeholds and copyholds. Baker v. Parson, 
42 L. J., Ch. 228. 

The statute of uses not applying to copyholds, 
on a devise of freeholds and copyholds together, 
the legal estate in the copyholds attracts that 
in the freeholds and makes it vest in the first 
devisee, Ib, 

Copyholds are, however, to the same exteirt 
as freeholds, subject to the rule that the legal 
estate in the trustee shall be construed to be the 
smallest estate necessary for the execution of the 
trust. Ih. 

Devise to trustees and their heirs during the 
life of A. B., in trust to lay out the rents in 
government securities, until A. B. should attain 
twenty-one, and after that to suft'er her to take 
the profits during her life, not subject to the ; 
debts or control of her husband, her receipt to ! 
be a sufficient discharge ; and after her decease, 
to her heirs. Upon a suit for specific perform- | 
ance of an agreement for the purchase of part 
of the estates, the question ^vas, whether A. B. 
took the legal, or only an equitable interest for 
life in the property, so as to bring the title within 
the rule in Skellei/s ease. The lord chief baron 
would not compel the defendant to accept the 
title. Playford v. Hoai^e, 3 Y. & J. 175. 

The court will order rectification of a deed on 
the ground of mistake upon the evidence of the 
plaintiff alone, w'here no further evidence can be 
obtained. Hanley v. Pearson, 13 Oh. D. 545 ; 41 
L. T. 673. 

By a post - nuptial settlement, real estate 
belonging to the wife was conveyed unto A. and 
his heirs “ to the use of A., his executors and 
administrators, during the life of the wdfe, 

“ upon trust to pay the rents and profits to her 
for her separate use ; and after her decease, in 
case of the death of her husband in her life- 
time, to the use of the heirs and assigns ” of the 
wife but in case of the wife predeceasing the 
husband, then to the use of the husband, his 
heirs and assigns. The wife having survived her 
husband, she fcought an action against A/s legal 
personal representative to have the settlement 
rectified on the ground that by a technical | 


mistake in the form of the settlement her equit- 
able life estate and the legal estate in remainder 
did not coalesce within the rule in SheUctfs ease,. 
so as to give her, as was intended in the events- 
that had happened, an absolute estate in fee : — 
Held, that a conveyance of the outstanding legali 
estate was unnecessary. Ib, 


Tenant for Life with Power to Appoint-— Ulti- 
mate Limitation to her Eight Heirs, j— -By a wilS 
made in 1833, a testatrix devised a frccliold 
messuage unto trustees, their heirs and assigns, 
upon trust for her daughter during her life, and 
after her decease upon such trusts for the lawful 
child or children of the daughter as she should 
by deed or will appoint, “and in default of such 
appointment,” in trust for the daughter’s right 
heirs. The testatrix directed that the receipts of 
her daughter should be a discharge to the trus- 
tees, that the messuage should be enjoyed by her 
daughter free from the debts, control, or engage- 
ments of any husband with whom she might, 
intermarry, and that the trustees might reimburse 
themselves. The testatrix authorised the trustees,, 
their heirs or assigns, also to sell the messuage,, 
with the consent of her daughter, “ or other the 
persons or person who shall be beneficially inter- 
ested under the trusts.’* The daughter, after her 
mother’s death, granted the messuage to the de- 
fendants in fee simple, and died without having' 
been married. The plaintiffi, her heir-at-lawq 
having brought an action to recover the messu- 
age -Held, that the messuage was devised to 
the trustees in fee simple at law'; that tho 
limitation to the right heirs of the daughter in 
default of an appointment to her children -was a 
remainder and not an executory devise ; tliat 
both the estate for life devised to the daughter and 
the remainder to her right heirs w^ere equitable 
estates, and consequently coalesced pursuant to 
the rule in Slielleifs case (1 Co. Eep. 93 b.) ; that 
the daughter could make a valid disposition of 
the fee simple, and that the defendants w^ere: 
entitled to the messuage. Ckmliffe v. Brtmcker 
(3 Oh. D. 393), Harts Pstate, In re (W. 
1883, p. 164), distinguished by Cotton, L.J<. 
Hickardson v. Harrison, 55 L. J., Q. B. 58 ; 1(5 
Q. B. D. 85 ; 54 L. T. 45G—C. A. 

! Equitable Estate with Executory Grift over.} 
— X testator gave real and personal estate to his 
I daughter A., and two other persons, upon trust,, 
to permit A. to receive the rents and interests, 
for life, for her separate use, and after her 
decease in trust to convey to her heirs, execu- 
tors, &c. ; but, in case A. should marry, and have 
no children, then the property to belong to D. ; 
or in case of his decease before A., then, to his 
children : — Held, that A, took an absolute equit- 
able estate, with an executory gift over, to D.. 
and his children, and D. having died in the life- 
time of A., leaving no children, held, that A. 
was absolutely entitled to the property. 
son v. KoUe, 2 Keen, 590 ; 7 L. J., Oh, 133; 2; 
Jur. 251. 

Equitable Estate Tail.] — A testator de- 
vised an estate to trustees, in ca.se he should] 
leave only one child (an event which hap- 
pened), “to permit and suffer*’ such child to* 
receive the rents and profits for her natural life,, 
and declared that immediately after his death 
the trustee should stand seised and possessed of 
the hereditaments unto and to the use of the 


3. Equitable Li^jcitatio-Ns. 
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lieirs of tlie body of such child, and the heredita- 
ments were to be legally conveyed and assured 
■unto such heirs of his child in equal shares as 
they should severally and respectively attain the 
age of twenty -one years or be married, and to 
their several and respective heirs and assigns for 
■ever, the rents and profits in the meantime to be 
paid and applied by the trustees for the mainten- 
iiTice and e<iucation of such heirs of the child in 
such manner as the trustees should direct : — 
Held, that, notwithstanding the use of the words 
to permit and suffer,” the legal estate remained 
throughout in the trustees ; that the rule in 
Shellei/s case applied ; and that the will created 
n.n estate tail in the testator’s daughter. Decision 
in Montgomery v. Montgomery (infra, col. 1124) 
<ndticisGd by Lord Macnaghten. Van Gruttrn 
V. Foxioell, 66 L. J., Q. B. 745 ; [1897] A. C. 
.658 ; 77 L. T. 170— H. L. (E.) 

A limitation that will create an entail at law, 
will have the same effect upon an equitable 
estate ; therefore a devise in fee to pay debts, 
.and then to the use of A. in trust for B. for life, 
and after his decease in trust for the heirs male 
-of his body, is an entail in B. Brydge^ v. Brydyes, 
3 Ves. 120.' 

A testator gave real estate to trustees upon 
trust for his grandson for life, and directed the 
trustees, until he should attain twenty-five, to 
receive the rents, and after certain deductions, 
to pay them in their discretion to the separate 
ase of the testator’s daughter and her children ; 
and upon his grandson attaining twenty-five to 
put him into po.sscssion of the property, and any 
surplus rents, and immediately after his demise 
lie gave the same property to the heirs of the 
body of his grandson lawfully Issuing, and for 
default of such issue over in somewhat similar 
terms to the other children of his daughter, with 
an ultimate limitation to his (the testator’s) 
father’s right heirs: — Held, that he took an equit- 
able estate tail. Benman v. JoneR^ 16 L. T. 787. 


Equitable Contingent Eemainder,] — A 
testatrix devised real estate (of which the 
legal estate was gutstanding) to trustees during 
the life of A., upon trust to pay her the rent due, 
with an ultimate remainder, if B. should die in 
the lifetime of A., to the heirs of A. A. and B. 
were both living ; — Held, that, as A.’s life estate 
and the remaimier to heirs were both equitable, 
the two estates united according to the rule in 
BJwlUy's erne ; and A. took an equitable con- 
tingent remainder in fee. White and 
Bontract^ In re^ 47 L. J., Ch. 85 ; 7 Ch. D. 201 ; 
37L.T. 574: 26 W. E. 124. 

Equitable Eee Simple.] — Land was con- 
veyed to a trustee, his heirs and assigns, to 
certain uses ; , and after the determination of 
those uses, to the use of the trustee, his heirs 
and assigns, upon trust to receive the rents 
and profits and pay them to A,, a married 
woman, for her separate use, and after the deter- 
mination of that estate, to stand seised of the 
, ssaid land to such uses and upon such trusts as 
A. should by will appoint, and in default of ap- 
pointment, to the use of the heirs and assigns of 
;-A. : — Held, that (though the construction might 
’ 'he otherwise on a will) the trustee took the legal 

an equitable 

, ' estate for life, with an equitable remainder to her 

whieb, two estaies'^ united, ac- 
and gave 


41 L. J., Ch. 206 ; L. K. 7 Ch. 308 ; 20 L. T. 566 ; 
20 W. E. 503. 

A general devise to trustees and their heirs 
prima facie gives the fee, and it lies on the 
parties alleging that they take a less estate to 
show what less estate thev take. Collier v. 
Walters, 43 L. J., Ch. 216 ; *'L. E. 17 Eq. 252 ; 
20 L. T. 868. 

A trust to set and let, and a direction to sell 
timber, arc grounds for not cutting down the 
estate. Ih. 

A testator, by will, dated in 1827, devised his 
estate to trustees and their heirs u})07i trust to 
stand seised of the same during the life of C., 
and until the whole of the testator's debts ancl 
the legacies were paid, upon trust to set and lot 
the same and apply the rents atifl yearly profits 
and the value of whatever timber might bo con- 
sidered at its best growth, from time to time, in 
discharge of his debts and legacies until they 
were paid, and from thenceforth to pay the rents , 
to C. during his life ; and after Ins de^ith, and 
payment of the debts and legacies and expenses, 
the testator devised the estate to the heirs of the 
body of C., and for default of such issue, to his 
own right heirs. In 1830 the trustees by deed 
reciting that the debts and legacies were paid, 
conveyed the estates to C. for his life. C. shortly ; 
afterwards suffered a common recovery, and then 
mortgaged the estate in fee to W. In 1861 C., 
the father, and W., his mortgagee, filed a bill for 
a conveyance of the fee against the heir of the 
surviving trustee and the son (C.’s lieirappai’ent). 
The seal, instead of asking to be dLsmissed as not 
being heir during his father’s lifetime, put in an 
answer disputing the plaintiff’s title, hi 1865 a 
decree was made for the conveyance of the foe 
to the plaintiff’. The father haO since died. This 
suit was instituted in 1873 by the son against the , 
mortgagee : — Held, that the trustees took a legal 
fee under the will, that the rule in Shelley s case 
therefore applied, and tliat the son acquired a 
good equitable fee by the recovery. Ih. 

Held, also, that if they had oidy taken a life 
estate, their conveyance of it to the father 
enabled him to suffer a recovery and bar the 
contingent remainders at law and in equity, and 
was no breach of trust. Ih, 

Held, further, that the son having chosen to 
answer in the former suit, was bound by the 
decree. 

The decision on the same will in Collier v. 
M'Bean (supra, col. 1102), that the trustees took 
a fee determinable when the debts were pai<I, 
disapproved of. Ih, 

Testator devised copyholds to his trustees and 
executors and their heirs, subject to the payment 
of his debts, in trust for his two daughters for 
life in equal moieties, remainder to the right 
heii's of the survivor of them : — Held, that such 
remainder coalesced with the life estate of the 
survivor, both being equitable interests, the 
determinable fee simple taken by the trustees 
not being merely commensionte with the duration 
of the life of the surviving cestui que trust. 
Great on v. Crcato7l,2i^ L. J., Ch. 266; 2 Jur. 
(K.S.) 1223 ; 5 W. E. 123. 

A testator, by will, subsequently to 7 Will. 

4 & 1 Viet, c, 26, after directing that his debts 
and funeral and testamentary expenses should 
be paid by his executors as soon as conveniently 
might be after his decease, devised all his real and 
personal estate to trustees (whom he afterwards 
appointed , his executors), in trust to pay the 
rents and proceeds thereof to his son J. for his 
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natural life ; and after the death of J., in trust 
for the right heirs of him, J. Held, that, by 
reason of the direction to pay debts, the trus- 
tees took the legal estate in fee, and therefore, 
inasmuch as the estate for life and the estate in 
remainder were both equitable estates, the rule 
in Slidley'i< applied, and J, took an equitable 
estate in fee. Spence Spencey 12 C. B. (K.s.) 
199; -U L. J., C. P. 189 ; 6 L. T. 538; 10 W. H. 605. 

A testator gave bis real and personal estate to 
liis wife and three other persons, and their heirs, 
executors, &c,, upon trust for his wife to receive 
the rents for life ; and after her decease, upon 
trust to pay and divide the rents among his 
children as they attained twenty-one, and after 
their decease, to pay the principal of their re- 
spective shares unto their legal representatives, 
their executors, administrators, and assigns. He 
gave power to the trustees to sell, with power of 
maintenance out of the rents, and advancements 
out of the principal of their shares ; and in case 
any of his freehold estates should not be sold 
by" his trustees, then, after the decease of his 
children, he devised the same unto their re- 
spective heirs and assigns, as tenants in common. 
And he directed that the receipts and convey- 
ance of liis trustees to any purchasers of any 
part of his estate and effects should be good 
discharges and assurances : — Held, that the 
rustees took the legal fee, and that the children 
were entitled to equitable estates for life, with 
equitable remainders to their heirs, which, 
lunited, gave them equitable estates in fee. 
JReyncU'Y. Jirynell, 10 Beav. 21. 

By a marriage settlement a sum of money, 
part of the fortune of the intended wife,Avas 
vested in trustees upon trust to call in the 
same, and, with the consent in writing of the 
intended husband and wife, or the survivor of 
them, to invest the sum in the purchase of real 
-estate in such part of Ireland as the husband 
and wife should approve of, and it was declared 
that such lands, and, until the purchase, such 
sum of money, should be held upon trust, out 
of the income, to make up any deficiency in 
the wife’s jointure, and, subject thereto, and 
to certain portions for younger children, in trust 
for the husband for life, and, after his death, to 
the use of or in trust for the issue of the mar- 
riage in strict settlement, with ultimate re- 
mainder to the right iieirs of the husband ; and 
it was provided, that in case the intended 
husband, who was a minor at tlie date of the 
marriage, should refuse to ratify it upon attain- 
ing full age. he should forfeit all interest in the 
money : — Held, that there was a constructive 
<jonversion of tliis sum into real estate ; and that 
the limitation to the right heirs of the husband 
•coalesced with the life interest previously given 
to him, and enabled him to dist)ose of the fund 
absolutely u])on failure of issue of the marriage. 
Batteste v. 2Iai(melly li\ B. 10 Eq. 97. Affirmed, 
Xr. E. 10 Eq. 311. 

On a devise of lands to be purchased with the 
proceeds of estates sold by the testator, upon 
trust to pay the rents and profits to testator’s 
‘daughter for life, and afterwards as she should 
appoint, and for default of appointment to the 
right heirs of his daughter, he also directed 
that, as to such part of the proceeds as 
should not be laid out in lands, his trustees 
.•should pay her the dividends for her life, and 
after her decease to such persons as she should 
hj will appoint, and in default thereof to trans- 
ifer and assign to her executors, kc. : — Held, that 
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as the effect of the limitation of the proceeils, 
if uninvested, was to give it to the daughter 
absolutely, the intention was to be inferred the 
same whether it continued in the shape of money 
or wms invested in land : the words of iimitatioiq 
therefore, in the latter case, to the daughtej-'s 
right heirs, were to be consitiered not as" Words 
of purchase but as of a limitation, and gave her 
a fee, and that she might by fine extinguish this 
power and make a good title to the lands pur- 
chased. Wehh Yy Shafteshiup 2 Mylk 

K. 599. 

. Devise to trustees and their heirs to pay debts; 
then to the use of B. for life, without impeach- 
ment of waste ; remainder to tnisteos for life of 
B., to preserve, &c. ; remainder to use of the 
heirs of his body ; remainder to testator's own 
right heirs. This is a trust in equity, and not a 
use executed ; and an estate for life only in B., 
with contingent remainders to his issue succes- 
sively. jBayshfJw Y, Spencer y 1 Ves. !Sen. 112 ; 2 
Atk. 245, 570, 577. 

4. Estate of Ancestoe. 
a. Sufficieiicy of. 

Estate ^ Tail or Contingent Bemainder.] 
—A remainder in fee by settlement to trustees, 
limited to the life of the tenant for life, though not 
so expressed : the object of the trust terminating 
with that life ; and a remainder following to the 
same trustees, upon the death of the tenant for 
life, for a term of years. A subsequent re- 
mainder therefore to the heirs of the body of the 
tenant for life held, a legal estate: uniting 
wdth the legal estate for life ; and vesting an 
estate tail, according to the rule in SkeUeys 
ease ; not an equitable estate, capable of taking 
effect only as a contingent remainder. Curtis w 
Priacy 12 Ves. 89 ; 8 B. E. 303. S. P., Poe cl 
James y, Ilalletty 1 M. k S. 124. And see Pyhus 
1 Vent. 372. 

G. A., after devising part of his estate to his 
wife for life or during widowhood, and after de- 
vising another part to trustees for a term, to 
raise money for the payment of debts, cV:c., de- 
vised the said estates, and all the rest of his 
estates (subject to certain mortgages), to A. B., 
his eldest son, for the term of ninety-nine years, 
in case he should so long live ; and subject there- 
to, to trustees during the life of his son, in trust 
only to support contingent remainders ; and from 
and after the determination of the said estates, 
unto the heirs of the body of his said son; and 
for wmiit of such issue, then over to his second 
son, with like limitations. G. A. by a codicil, 
after confirming his will, devised aU his freehold 
and copyhold estates unto four trustees, in trust 
to convey unto the trustees of his marriage 
settlement so much of the said estates as, to- 
gether with the provision in the said settlement, 
would make up 1,200?. a year as a jointure for 
his wife, and in trust for the payment of debts. 
After executing a disentailing deed, A- C. devised 
the estates to H. A. : — Held, that the rule in 
Slwllefs ease did not apply ; that the devise to 
the heirs of the body of A. B. w^as a contingent re- 
mainder, which was not destroyed by the dis- 
entailing deed of 1836 ; and that the plaintiff, 

the heir of G. 0., the daughter of A. B., was 
entitled a-s equitable tenant in tail. Coape v. 
ArmUy 2 Sm. k Giff. 311 ; 18 Jur-506 ; 2 W. E. 
482. Affirmed on other grounds, 4 De G. M. k G . 
574; 24 L. J., Oh. 673; 1 Jur. (N.S.) 313; 3 W. E. 
187.’' ■ 
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Devise to A., B. and C. for their lives, and after 
their decease xinto the next lawful heir of A. for 
ever ; — Held, that A. took an estate in fee simple 
under the rule in SlwUet/s case. Fuller v. 
Chamwr, 35 L. J., Ch. 772 ; L. B. 2 Eq. 682 ; 12 
Jur. (N.s.) 642 ; 14 W. R. 913. 

b. Words Qualifying’* 

limitation to Trustees to preserve Contingent 
Remainders.] — In devise to C. for life, remainder 
to trustees during his life to preserve contingent 
remainders, remainder to the heirs of the body 
of c. ; — Held, that C. took only an estate for 
life, and that heirs of the body were to be 
construed words of purchase. Colson v, Colson^ 
2 Atk. 246 ; 2 Eq. Gas. Abr. 318 ; 2 Str. 1125. 

Devise in trust to permit A. B. to enjoy estate 
during his life, and after his decease his first and 
other sons and daughters then living, successively 
for life, as they were in priority of birth, but the 
sons to be preferred in succession to the 
daughters, and the heirs of the body or bodies of 
such sons and daughters respectively issuing, and 
for default of such issue in trust to testator’s 
own right heirs ; — Held, on death of A. B., his 
eldest son entitled to estate as tenant in tail, 
and not a mere life estate, and then to next 
child of A. B. in succession. G-reen v. Staples^ 
5 Madd. 85. 

Devise to G. and heirs of his body, the males 
having the preference, and succeeding according 
to their birth, and the trustees to preserve con- 
tingent remainders during the life of G. : — Held, 
that G. took an estate tail. Sayer v. Master- 
wan. Ainb. 344. 

A. devises lands to her sister B. for life, re- 
mainder to trustees to preserve, &c., remainder 
to the heirs of the body of B., remainder to her 
other sister C. for life, with remainders to 
trustees to preserve, &:c., remainder to the heirs 
of the body of C., remainders over ; B. died in 
testatrix’s lifetime ; C. suffered a recovery, and 
then contracted to sell estate. On a bill by 0., i 
against purchaser, it was held, that B. would 
have taken an estate tail in the premises if she 
had survived the testatrix ; and that, having left : 
ail only daughter, C. could make no title, and 
therefore bill was dismissed. Hodgson v. 
Ambrose, 3 Bro. P. C, 416 ; Dough 337. S. P,, I 
Meamre v. Gee, 5 B. &; Aid. 910. 

Without Impeachment of Waste.] — A. devised 
10,000h to trustees in trust, to be laid out in 
lands, and to be settled on B. for life without 
waste, remainder to trustees and their heirs for 
the life of B,, to support contingent remainders, 
with a power to B. to make a jointure ; remainder 
to the heirs of the body of B., remainders over ; 
and by the same will devised lands to B., to the 
same uses, and died leaving 0. executor ; B. 
sued C., the executor, for the deeds relating to 
the lands that were in his hands, and to have 
the money laid out in lands and settled : B. was 
decreed to have an estate tail in the lands 
devised, and consequently to be entitled to the 
deeds relating thereto, though as to the lands to he 
purchased, that being executory,' and in the 
power of the court, B. was to be but tenant for 
life, with remainder to his , first, , &c., son. 
Pflxnllonr, Voice, 2 P. Wms.473'p2 W. Kelyng,!27. 

Devise ro trustees to pay debt^, th^ 
seised to the use of A. for fife,, witftout; impeach- 
ment bf vraste : after his decease, to the use of 
the heirs male of his body severally, respectively, 


and in reraainder, is an estate tail in A. Jozies 
V. Morgan, 1 Bro. G. C. 206. 

Devise to the use of the devisor’s second son A, 
for life, without impeachment of waste, and after 
his decease to the heirs of his body, to take 
as tenants in common, and not as joint 
tenants ; and in case of his decease without 
issue, to the devisor’s eldest son B., his heirs^ 
&c, ; and in case both sons should die before 
twenty-one, over : — Held, an estate tail in the 
' land, and absolute interest in personalty be- 
queathed with it. Bennett Tanlerdlle (Bari). 
19 Ves. 170. 

Whether an estate settled to A. for life, with 
remainder to the heirs of his body for life, gives- 

A. an estate for life or an estate tail, qusere. 
Slade V. Pattison, 6 L. J., Ch. 51. 

Cy-pres.] — A testator declared his will to be 
that his property be inherited by his nephews,. 
0. and T., and the sons of his late brother A., 
during their lives, and after the decease of 
C. and T., that the eldest son of C. and the 
eldest son of T. inherit the property dur- 
ing their lives, and so on, the eldest 'son of 
each of the two families to inherit the same for 
ever ; and that each two of the succeeding in- 
heritors should inherit the property free from 
incumbrances : — Held, that 0. and T. took estates 
for their lives, with remainders to their eldest 
sons respectively for their lives, with remainders 
to C. and T. in tail male. Forshrooh v. Fors- 
hrooh, L. R. 3 Ch. 93 ; 16 W. R. 290. See S. O. 
in court below, 14 L, T. 282. 

Power of Making Leases.] — One devises his 
lands for payment of his debts, and then to A. 
for life, with power to make leases, &c., remain- 
der to the heirs male of the body of A. ; though 
this be but the devise of a trust, and executory,, 
and expressed to be to A. for life, yet it is an 
estate tail in A., barrable by a fine and recovery : 
secus, in case of marriage articles, to settle an 
estate on A. for life, remainder to the heirs male 
of his body, this being an agreement to do a 
future act, and in which the issue are particularly 
considered, and looked upon as ptirchascrs. Bale 
V, Coleman, 1 P. Wms, 142 ; 2 Vern. 670. 

To Appoint unto Heirs of Body.] — Devise 

to W., a natural son of the testator’s sister, for 
life, and after his decease to the heirs of his body 
in such shares and proportions as W, by deed, &:c., 
shall appoint, and, for want of such appoint- 
ment, to the heirs of the body of W., share ami 
share alike, as tenants in common, and if but one- 
child, the whole to such only child, and for want 
of such issue to the heirs of the devisor : — Held^ 
that an estate tail vested in W. by this devise* 
desson V. WrigU, 2 Bligh, 1 ; 21 li R. 1— H. J;. 
(E.) S. P., Boe d. Atkhmn v. Feather sto7ie, 1 

B. & Ad. 944 ; 9 L. J. (O.S.) K. B, 163. And see 

Roddy V. Fitzgerald, 6 H. L. Gas. 823 '; Oolchmgh 
V. Colclottglh, Ir. R. 4 Eq. 263 ; Va7t Grutten 
V. Foxwell, supra, col. 1106. i 

Restrictions on Alienation.] — Devise to W* 
for life ; remainder to trustees during the life 
of W, ; remainder to the heirs of the body of W., 
was held an estate for life, there benng words of 
restriction that W. shall not sell for any longer 
than his own life, and the estate being devised to 
that intent -But held, in error, to he an estate 
tail. Perrin v. Blake, 1 W. Bl. 672 ; 4 Burr, 
2579 : 1 Dougl. 329, n. 

Devise to his wife for life, remainder to 
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trustees, &c., remainder to his daughter for life, 
remainder to trustees, <fcc., remainder to the heirs 
•of her body, and for want of such issue, re- 
mainder over in fee ; it being his will and 
meaning, that after the decease of his wife, his 
daughter should have only an estate for life, and 
that after the decease of his wife and daughter 
the premises should go to and vest in the heirs 
of the body of his daughter ; and for want of 
such issue, should go over in fee, and that his 
daughter should not have any power to defeat 
his intent :~Held, that the daughter, notwith- 
standing, took an estate tail. Roe d, Tlionq v. 
Bedford^ 4 M. &: S. 362 ; 16 E. E. 487. And see 
Thong v. Bedford^ 1 Bro. 0. C. 313. 

A. devised his real estates to his son and his 
heirs, but without power of selling them, and he 
willed that they should, “ at his death,” go to 
Iris lawful issue absolutely, and If his son should 
not have any lawful issue him surviving, then 
over : — Held, that the son took an estate tail. 
3Iars]mll v. Grime, 28 Beav. 37o ; 29 L. J., Ch. 
o92 ; 6 Jur. (n.S.) 390 ; 8 W. E. 385. 

A father gave his fee simple estate at B. to his 
eldest son E., charged with 1,000^ each for his 
sons T. and J., subject to the restrictions men- 
tioned in his will ; he also left houses of a 
freehold tenure to each of his sons and daughters, 
and 1,0001. to each of his daughters on her 
marriage with consent, subject to the same 
conditions and restrictions which he had attached 
to any gift in his will ; he directed that none of 
his sons or daughters should alien or mortgage, 
or incumber any of the houses or lands to which 
they should become entitled under his will, but 
that on their death his or her portion of the 
property should go to his or her heirs, being 
issue lawfully begotten of him or her so dying, 
and so to continue in succession from father or 
mother to bis or her heirs being issue lawfully 
begotten ; and, in case an}?- of his sons or daugh- 
ters should die unmarried, and without issue, 
-or on failure of lineal descendants of his 
or her lawful issue, he directed that his or her 
portion should go to and be equally divided 
among the survivors : by a codicil reciting the 
death of J., since his will was made, and that his 
daughter P. had determined to become a nun, 
he charged oOOZ. on the lands of B. for T., in 
addition to the 1,000Z. given by the will, and he 
left the residue of his estate at B. to E., and left 
both sons the full power he was invested with to 
enforce their claims, subject to the conditions 
and restrictions contained in his will : — Held, 
drst, that the estates given by the will to the 
testator’s children, whether in possession or in 
remainder, were estates tail. O' Hanlon v. Xfn- 
tkanh, Ir. E. 7 Eq. 08. 

Held, secondly, that under the codicil the 
-eldest son E, took an estate tail in B. 1 h. 

Estate in Qnasi-Tail.]— -A testator devised to 

B. in trust for testator’s eldest son A., also one- 
fourth of the issues and profits of the estate of 

C. j also the testator’s interest in the house in 
which he resided in K. Street, to hold as tenant 
for life, remainder to his heirs ’lawfuEy begotten, 
“A. to be considered as strict tenant for life of 
ail the above-stated property.” He also devised 

to B., in trust for my son, H, M., one-fourth of 
the issues and profits of the estate of C., as tenant 
for life, and to his heirs lawfully begotten ; ” as 
also “ my interest in the two houses in K. Street, 
let to H. J, and E. 0. ; also the two houses in H. 
Street, Dublin, all as tenant for life.” In default 


of issue of the children there was a gift over. 
The houses in K. Street were held under a lease 
for lives renewable for ever, which was after- 
wards converted into a fee farm grant -Held, 
that H. M. took an estate, in quasi-tail, in the 
two houses in K. Street. Macnamarti v. BUhni, 
11 L. E. Ir. 29. 

A devise to the heirs male of J. S. in a will and 
afterwards in a schedule armexed, tin's estate 
being recited to be given to J. s', shows the 
intent of the testator to gdve him an estate for 
life, which the law will enjoin to the estate given 
to his heirs male, and construe him to be tenant 
in tail. Hayes d. Foorde v. Foorde, 2 \X. BI, 
698. 

Eor Life and no Longer.] — Devise to L. for his 
natural life, and no longer, provided lie takes the 
name of E., and after his decease to such son as 
he shall have lawfully to be begotten ; and for 
default of such issue to W. and his heirs for ever : 
— Held, that on construction of whole will, L. 
must be construed to take an estate in tail male. 
Rohmson v. Hichs, 3 Bro. P, 0. ISO. xiftinning 
I Burr. 38 ; 2 Ves. Sen. 225 ; 3 Atk. 736. 

Where by plain words, in themselves liable to 
no doubt, an estate tail is given in a will, it can- 
not be cut down to a life estate, unless there are 
other words W'hich plainly show the testator to 
have nsed the former as words of purchase, con- 
trary to their ordinary sense ; or unless in the 
other provisions of the will there should be a 
clearly expressed intention inconsistent with the 
giving of an estate tail, and which intention can 
only be fulfilled by sacrificing the particular pro- 
vision and regarding the expressions as w'ords of 
purchase : — Held, accordingly, that in a devise to 
W. F. and his heirs male according to their 
seniority, on their respectively attaining tw*enty- 
one, the eider son surviving of W. F.,'^and the 
heirs male of his body being preferred to the 
second or younger son ; and in case of the failure 
of issue male in W. F. surviving him, or dying 
wf thout lawful issue male attaining twenty-one, 
then over an estate tail was devised to W. F. 
Fetherston Y.Fetherston, 3 Cl. & F. 67-— H. L, (Ir.) 
S. G ., nom. Jack v. Fetherston, 9 Bligii (h.s.) 257. 

Crift of Eeal and Personal Property.] — A gift 
of freehold and leasehold estates to A. for life, 
then to trustees to preserve contingent re- 
mainders, then to the sons of A. successively in 
tail, then to the daughters of A. as tenants in 
common, with an ultimate remainder to the 
“ right heirs of A. for ever,” on the failure of the 
contingent remainders in tail : — Held, to confer 
on A. an absolute disposable interest in the 
leasehold property as weE as the freehold. Tum- 
fort V. Brown, 48 L. J,, Oh. 318 ; 10 Ch. D. 146 ; 
27 W. E. 226. 

Devise to A. for life, remainder to trustees to 
preserve contingent remainders ; remainder to 
the heirs of Ms body, with remainders over for 
life, and in tail male, declaring that the res- 
pective devises to A., &c., “and to their respective 
heirs male,’* were on condition of taking the 
testator’s name. Codicil giving an after-pur- 
chased leasehold for years, for such estate, and 
in such manner and form as the real estates 
were devised by the will, and subject to the like 
limitations, &c. A. took an estate tail in the 
freeholds, ,and the absolute interest in the lease- 
hold. Brownckef v* Bagat, 19 Yes. 574 ; 1 
Mer. 271. 

Testatrix bequeathed a leasehold house and 
3,0002. stock to trustees, in trust to permit her 
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daughter to receive the rents and interest for 
life, for her separate use ; and after her daugh- 
ter’s decease, she gave the rents and interest to 
the heirs of the body of her daughter lawfully 
begotten ; but in case her ^ daughter should 
die without leaving lawful issue at the time 
of her decease, she gave the house and stock 
over : — Held, that the daughter took the property 
absolutely. Verulam QJSarl') v. JBatlmrst, 13 
Bim. 374 ; 12 L. J., Ch. 359. S. Garth 
lialdmiR^ 2 Ves. Sen. 646 ; Theebfidge v. Ml- 
lurne^ 2 Yes. Sen. 233. 

A testator gave leasehold estate to trustees, on 
trust for his son Benjamin, to take the rents 
nntil he should attaixi twenty-one, remainder on 
trust to support contingent remainders ; and 
subject thereto on trust for such son for life, 
remainder for the heirs male of such son ; re- 
mainder to the second and other sons of Ben- 
jamin, and the heirs male of their bodies ; with 
remainder over of a like nature in favour of 
other children of the testator and their sons : 
— Held, that this would have been an estate tail 
in the son of Benjamin, and, being personalty, 
he would have taken an absolute estate. Wil- 
liavis V. Lewis, 6 H. L. Cas. 1013 ; 28 L. J., Ch. 
505 ; 5 Jur, (isr.s.) 323 ; 7 W. E. 349. AtBrming 
3. 0,, nom. Lewis v, ILojpMns, 3 Brew. 668 ; 
5W. E. 37, 243. 

Devise and bequest to A. and the heirs of his 
body, with limitations over in case of no such 
heirs: — Held, an estate in tail in real estates, 
and an absolute interest in personal, the limi- 
tations over being void ; hut if expressed, if he 
leaves no such heirs, it would be good as confined 
to the time of the death, and not after an in- 
definite failure of issue. Croolie v. De Vandes, 9 
Yes. 197. 

Eesiduary trust by will to apply the rents and 
profits for and during his life, and afterwards 
for the heirs of his body, if any, and in default 
of such issue over, is an estate tail in the real 
estate, and the absolute interest in the personal. 
Mtoyi V. Eason, 19 Yes, 73 ; 12 E. E. 14^ 

5, Eemaii^dee to Heibs OB Heirs oe Body. 

Words Qualifying.] — ^A devise to A. for life, 
and after his decease, to the heirs male of the 
body of A., and the heirs male of the body of 
every such heir male, severally and successively 
as they should be in priority of birth, &c, ; re- 
mainder over, whether this be a tenancy in 
common in tail, or for life only. Legate v. 
Sewell, 1 P. Wms. 87 ; 2 Yern. 551 ; 1 Eq. Gas. 
Abr. 394, pi. 7. 

A testator devised real estates to A., a married 
woman, for life, with remainder to her husband 
for life, with remainder to the use of the heirs of 
the body of A. in tail, with remainder to B. for 
life, with remainder to the heirs of his body in 
tail ; and he declared, that all the aforesaid 
limitations were intended by him to he in strict 
settlement : — ^Held, that, subject to the con- 
tingent life interest of the husband, the wife 
took an estate tail. Douglas v, Congreue, 1 
Beav. 69 ; 8 L. J., Oh. 53 ; 3 Jur. 120. And see 
8. a at law, 4 Bing. (N.c.) 11 ; 6 Scott, 223 ; 7 
j.f 0. 43. And see 8; 1 Keen/ 418 ; 6 

' a A testatrix devised real estate to her daughter 
:A. for life, remainder to the heirs of the body of 
A. lawfully begotten- 'or '-to be begotten, they to 
iteehold ahd'ihh^ltsmoe as.teifants in 


fault of such heirs of the body of A., to the right 
heirs of the testatrix : — Held, that A. took an 
estate tail. Amlerso'n v. Anderson. 30 Beav. 
209; 7 Jur. (N.S.) lOOT; 4 L. T. 198 ; 9 W. E. 492. 

Testator being seised in fee of gavelkind lands, 
devised all his real estate to his nephew T. C. for 
his naturar life, with remainder to trustees to 
preserve contingent remainders, with remainder 
to all and every^the heirs of the body of T. C., as 
well female as male, as tenants in common and 
not as joint tenants, and for default of such issue 
to trustees for a term of 500 years, upon trust 
after the decease of T. C., in case he should die 
without issue, to raise a smn of money for main- 
tenance of his niece, and after the determination 
of the term he devised the same to his nephews 
T. 0. and G. C., for their respective lives, as; 
tenants in common and not as joint tenants, and 
after their respective deceases, to all and every 
the heirs of the respective bodies of T. C. and 
G. C., as well female as male, lawfully begotten 
or to be begotten, such heirs to take as tenants, 
in common, and not as joint tenants, and in de- 
fault of such issue to his own right heirs : — 
Held, that T. C. took an estate tail. Doe d. 
EaqnaU v. llarrey, 4 B. & 0. 610 ; 7 D. & E. 78 ; 
4 L. J. (o.s.) K. B. 18. 

Devise to A. for life, remainder to the heirs of 
the body of A. and his, her, and their heirs and 
assigns for ever as tenants in common : — Held, 
an estate tail in A. 3fills v. Seward or IIoiDard., 
1 J. & H. 733 ; 7 Jur. (N.s.) 654. 

A devise by will to A. for life, remainder to 
I A.’s children and their heirs, as tenants in 
common. Devise by codicil of after-purchased 
[estates to A. for life, remainder to the heirs of 
his body lawfully begotten for ever, equally, 
share and share alike, sons or daughters, but if 
A. should die without heirs or heir, then over : — 
Held, that A. took an estate tail in the property 
devised bv the codicil. Grimson v. Downmg, 4 
Drew. 12.5 : 5 lY. E. 767. 

Devise of freehold and leasehold to A. for life, 
and after his death to the heirs of his body, and 
their heirs, executors, &c. : — Held, this gave A. 
an estate tail in the freehold, and an absolute 
interest in the leasehold. Kinch v. Ward, 2 
Sim. & S. 409 ; 4 L. J. (O.S.) Cli. 28. 

By a marriage settlement estates were limited 
to the wife and the husband for their lives, with 
remainder to the heirs of the body of the 
husband on the body of the wife and their heirs ; 
and if more children than one, equally to be 
divided among them as tenants in common ; 
and, for default of such issue, to the wife and 
her heirs : — Held, that the husband did not take 
an estate in tail special, but for life only, and 
that the children took by purchase as tenants in 
common in fee in remainder. Earth v. Martin 
6 Sim. 266. 

Devise to T. for life, remainder to trustees to 
preserve, &c., remainder to the heirs male of T, 
and their heirs ; provided if T, should die with- 
out issue male living at his death, then over : — ■ 
Held, T. took an estate tail. Jf right v, Dearsem,. 
Amb. 356 ; 1 Eden, 119. 

Under a limitation in a marriage settlement 
to the husband for life, then to the wife for life^ 
then to the heirs of the body of the wife anti 
their heirs, the wife took an estate tail. Alp, ms 
V. Watkins, 4 Term Eep. 516. S.. P., Boe d* 
Mstro'p V. Aistrop, 2 W. Bl. 1228, 

L. devises to M., eldest son of his nephew, 
K. M., and the first heirs male of his body, and 
the heirs male of his body, and in default of such 
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issue to the second son of the said R. M., and the 
heirs male of liis body and. their issue, remainder 
over, &c. These words, ‘‘the second son of the 
said R. M.,” do not mean the second son of the 
devisee, but John, the second son of the testator’s 
nephew R. M. M'uishdl y. MhuhuUy 1 ^tk. 41 1. 

Devise to the use of the devisor’s second son 
A. for life, without impeachment of wastel and 
from and after his decease to the heirs of his 
body, to take as tenants in common, and not as 
joint tenants ; and in case of his decease without 
issue, to the devisor’s eldest son B., his heirs, 
^c. ; and in case both sons should die before 
twenty-one, over:— Held, an estate tail in the 
land, "and an absolute interest in personalty 
bequeathed with it. Bennett v. Ttmhermlle 
{Barr), 19 Ves. 170. 

A testator devised all his real estate to his 
executors for the purposes thereinafter stated ; 
and after empowering them ,to continue his 
business, he gave the profits and the interest 
of the moneys arising from the sale, and also the 
interest of the securities on which the rest of 
his capital should be invested, to his daughter 
for life, her receipt to be a discharge. He then 
gave her the rents and profits of aU his real 
estates during her life ; and at her decease he 
gave to her heirs all his estates real and personal 
as tenants in common ; if his daughter had but 
one child, such child was to possess the whole ; 
but if she should die without issue, then at her 
decease he gave certain legacies. He ordered 
his real estates to be sold at the decease of his 
daughter, or at the decease of his brothers and 
sisters, according as a particular event might 
turn out ; and he gave over to certain persons 
all the residue of his personal estate, including 
the proceeds of the sale of the real estates %vhen 
sold, and the rents until they are sold. The 
daughter died w-ithout having had issue : — Held, 
the daughter took an estate tall in the freeholds; 
that the real and personal estate being given 
over together, she took the personal estate abso- 
lutely. I)unh V. Fenner, 2 Russ. M, 557. 

Devise to F. G-. and his assigns for his life, 
and immediately after his decease, unto the heirs 
of his body, in such shares as F. (x. should by 
will or deed appoint, and in default of such 
heirs of his body, then immediately after his 
decease, over to J. G. : — Held, that F. G. took 
an estate tail by implication. Doe d. Cole v. 
Goldsmith, 7 Taunt. 208 ; 2 Marshall, 517 ; 17 
R. R. 487. 

"Words of Purchase — Ghildreu.] — The words 
“ heirs of the body,” though words of limitation, 
may, by explanatory context, be reduced to 
words of purchase, but the inference to be drawn 
from such context must be clear. Gnmmoe v. 
Howes, 28 Beav. 184 ; 26 L. J., Oh, 323 ; 3 Jur. 
CK.S.) 176 ; 5 W. R. 219, 

A devise and bequest of residuary real and 
personal estate to A. and B. in equal shares for 
their natural lives ; but in case of the death 
of either without issue, her share to go to the 
survivor ; but if either should die leaving issue, 
the share of her so dying to be paid to her 
children in equal proportions, if more than one ; 
and if but one, then to such only child ; and 
after the death of both A. and B., the residuary 
estate to be paid to “ the heirs of the body ” of 
A. and B., share and share alike, or to the 
survivor or survivors of them, if more than one ; 
and if but one, then to such only child ; — Held, 
from the general context of the will, that heirs 
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of the body ” must be construed to mean “ chil- 
dren.”', Ib. ' 

— — Sons.] — Devise to A, for life, and after 
his death to the heirs male of his body for their 
lives in succession, according to their respective- 
seniorities, “or in such parts and proportions, 
manner and form, amongst them as A., their 
father, shall by deed or will, duly executed and 
attested, direct, limit, or appoint” : — Held, that 
“ heirs male of his body,” used in this connection- 
meant “sons,” and therefore A, took an estate 
for life only. Per Cockburn, C.J., and Wight- 
man, J. Affirming (6 C. B. (K.s.) 748 ; 20 ,L. J.,. 
0. P. 180 ; 6 Jur. (N.s.) 536), but per Martin, B.,, 
and Channell, B., that A. took an estate taiL 
Jordan v. Adams, 9 0. B, (n.S.) 483 j 30 L. J.. 
G. P. 161 ; 7 Jur. (N.S.) 973 ; 4 L. T. 775 ; 9 
W. R. 593. 

Devise to the testator’s wife ; after her decease 
to the heirs of her body, share and share alike,, 
and in default of issue to be lawfully begotten 
by him, to be at her own disposal. He died and 
left six children by his wife : — Held, that the 
wife took an estate for life only, and that each 
of the six children took a fee simple in remainder 
expectant on the determination of the mother’s 
life estate in one-sixth part as tenant in common- 
I Gretton v. Haioard, 1 Mer. 448 ; 6 Taunt. 94. 

Under a devise to trustees upon trust to permit 
A. to receive the rents for his life, and aft er his. 
decease upon trust to permit his first son and the 
heirs of his body “ to receive the rents for their- 
respective lives, severally and successively ipj 
tail male,” and in default of such issue orer, A. 
takes an estate in tail male, and not merely a 
life estate. Huffo y, Williams. 41 L. J., Ch. 661 ; 

L. R. 14 Eq. 224 ; 26 L. T. 901. 

Devise to A. for life, and to her heirs, the issue 
of her body, for ever for their lives, and in case 
A. has no son, then to her eldest daughter, 
followed by a proviso containing a devise over 
if A. left no issue, or they should iDecome extinct, 
creates an estate tail in A. lleece v. Steel, 2 Sim . 
233 ; 6 L. J. (o.S.)i;Ch. 120 ; 29 R. E. 88. 

“Issue.”]— E. by his will, made in 1872, 
devised all “right, title, and interest” in the- 
lands of G. to his daughter M., for her “ life and 
to her lawful issue ; and in the event of her 
leaving none,” he devised his “said property” to- 
F., if living at the time of his death ; and if not, 
then to F.’s “ eldest son lawfully begotten” ; and 
in the event of F. “dying without leaving a son 
lawfully begotten,” then he devised the “ said 
property ” to the second son of S., “late of 
In(Ra, if he has a second son ; and if not to hi& 
eldest son and to his heir.” He also directed 
that whoever possessed his property should take 
the name of E., and that in the event of his 
“ not leaving lawful issue,” she might charge the 
“ property” to a specified amount : — Held, that 

M, took an estate tail. 8and>es v. Cooke, 21 L. R. 
Ir. 445 — C. A. And see Voller v. Carter, 4 Ei, & 
Bl. 173 ; 24 L, J., Q. B. 56 ; 1 Jur. (H.S.) 278 ; a 
W, R. 22. 

Devise to A. for life, remainder to B. for life,, 
remainder to the right heirs of A., and A. dies in 
the testator’s lifetime ; his right heirs shall never- 
take. Goodrlght v. Wright, 1 P. Wms. 400 j 1 
Str. 25 ; 2 Eq. Gas. Abr. 359, pi. 13. 

Devise, of lands to A., and the heirs male of Ms: 
body. . A. dies in the life of the testator, leaving 
issue. The devise is void, and the issue cannot 
take. Hidton v. Smpson. 2 Vem. 722 ; Pre. Gb, 
439 ; Gilb, Eq, E. 120, 165, 
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€. Ebmaindee to Heib or Heir op Body. (jeaeral,]— Subsequent words of limitation 
a. In Greneral. affect not the legal operation of the preceding 

words of limitation, nnless the word heir ” is 
Devise.] — A devise to A. for life, and to the used in the singular number, or an express estate 
heir of his body, so unites the two estates as to fQ^ pfe limited to the first taker. 3 Tt 7 islmll v. 
make the first taker tenant in tail. Sheppard :\rmslhnn, 1 Atk. 413. And see lUchard v. 
i^riMons, 2 Atk. 444. liergaremiy {Lady"), 2 Tern. 324 ; Bomj v. 

A house, together with the furniture thereof, Taylor, 2 Roll. Abr! 253, pi. 3. 
was limited to a feme, and such heir of her body Devise of real estate to trustees upon trust for 
:as should be living at her death, and in default ■{■pQ testator’s son W. for life, and after bis 
of such, remainder over. The feme bad an estate clecease to the heir male of his body begotten of 
tail in the house, and the absolute property in European woman, and the heirs of such heir 
the furniture. Richard v. Bergarenny , 2 Vern. male ; and in case his son should die without 
-324. ^ ^ ^ ^ leaving such heir male of his body, the trustees 

Devise to A. for life, remainder to the heir of to pay the rents equallv between the testator’s 
his foody (though in the singular number) is an daughters, M. and A., for their lives, 
■estate tail. Ih* ... whole to the survivor ; and after the 

Devise of land to W . for life, remainder to his decease of the survivor, upon trust for the heir 
first son for life, remainder to the right heirs male of the body of M. and the heirs of such 
male of his body, remainder to the second, &c., j^eir male, and in default of such heir male of 
.sons of W and the heirs male of their bodies, re- foody upon trust for the heir male of the 
mainder to T. for life, and after to his first heir body of A. and the heirs of such heirs male, 
male of his body, and for want of such, over and M. both died without issue, and A., 

Held, T. took an estate in tail male, Rubber d. having a son, suffered a recovery of the defused 
Trollope v. Trollope, Amb. 463. _ _ estate, and resettled it to new uses, under 

A devise ^ to a man for life, and if he died which a remote interest was limited to the sur- 
"witbout heir male, remainder over, makes an viving trustee, and died leaving her son surviv* 
^i^tate tail. The words, ‘^for want ^of such who filed his bill against the surviving 
issue,” make an estate tail by implication. Ib,, trustee of the will for a conveyance of the legal 
d:65. estate. Decree made against the trustee with 

‘‘Heir,” or “heir male of the body,” in the costs: the court holding that, under the devise, 
^singular number, words of limitation, not of pur- took a life estate only, with remainder to her 
-chase, unless words of limitation superadded, or son in fee. Willu v. IFtseow, 4 Myl, & Or. 197 : 4 
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law. Evans v. Evans, 61 L. J., Ch. 156 ; [18921 

2 Ch. 173; 67 X.. T. 152: 40 W. E. 465— 

0. A. 

Devise to Sons for Life,] — A testator devised 
certain land to his sons wsiiccessively for life, 
beginning with the youngest “ and so on from 
son to son till it arrives to the oldest son, then 
the said copyhold estate to be for ever enjoyed 
by the oldest surviving heir of my oldest survi- 
ving son then living for their life or lives, for 
ever’’ : — Held, that upon the true construction 
of the will, the intention of tlie testator was to 
give a life estate to the “heir” ; that the word 
“ heir” was not to be regarded as a word of 
limitation, and, therefore, that the rule in 
Shelley’s case (1 Co. Eep. 93 b.) did not apply 
and that the testator’s oldest surviving son took 
only a life interest, Pndder v. Hunt, ,56 L. J., 
Q. B. 212 ; 18 Q. B. D. 5G5 ; 56 L. T. 687 ; 35 
W. E. 371— C. A. 

A devise of real estates upon trust to and for 
the use of W. for life, with remainder to the use 
of the heir male of his body lawfully begotten, 
according to their respective seniorities and 
priority of birth, in tail, with remainder to his 
daughters, as tenants in common in tail, with 
remainder over, with an ultimate remainder in 
case W. should die without leaving any such issue 
as aforesaid, and there should be only one of the 
testatrix’s daughters then surviving, to such only 
daughter, her heirs and assigns for ever, was : — 
Held, to create an estate tail. Johnson v. 
Butherforcl, 3 L. T, 649. 

Testator directed 20,0002. which he had in the 

3 per cents, to be (irmly fixed there, to remain 
during the life of his wife for her to receive the 
interest, and after her death to be in the same 
manner firmly fixed on the infant W. C,, “ to be 
so secured that he may only receive the interest 
during his life, and after his decease to the heir 
male of his body, and so on in succession to the 
heir at law, male or female with a direction 
that the principal sum was never to be broken 
into, but the interest only to be received ; “ his 
intent being that there should always be the 
interest to support the name of Cobb as a private 
gentleman.” Though the intention be manifest 
to give only a life interest to W, G., yet, there 
being nothing to show that the word “ heir male ” 
was not used in a strict technical sense : — Held, 
that W. C. took the absolute interest, the words 
being such as wreuld create an estate tail of free- 
hold property ; secus, if the words “ for life ” 
had been added to the words “ heir male,” in , 
which case the latter words might have been 
construed to be a mere design atio personae : — 
Held, the declaration that the principal stock 
should not be broken into, not sutficient to turn 
the heir into a tenant for life, being like an 
attempt at perpetual restraint of alienation, 
which in the case of land would not prevent the 
creation of an estate tail. Hritton v. Twvnhng, 
3 Mer. 176 ; 17 E. E. 53. And see IlavDey v. 
To7j)ell, 7 Hare, 231 ; 17 L. J., Oh. 217 ; 12 Jur. 
241, 

A testator gave his residuary real and personal 
estate to a trustee, upon trust for J., for life, and 
after his decease, for the heir or heiress at law of 
J., his or her heirs and assigns for ever : — Held, 
that J, took an equitable estate for life only, . 
with a remainder in fee to the person who at his 
death was his heir. Bremws v. Simpson, 33 
L., d., Ch. 641 ; lO Jur. (N.s.) 609 ; 10 L. T.448 ; 

773* . VP 
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Marriage Settlement.]— A deed is construed 
more strictly than a wdll" according to tlie leg.'-d 
import of the words. Therefore in a inarriag<) 
settlement, after life estates to the hiLsband and 
wife, a remainder to the heir male of her body 
by him to be begotten, and to bis heirs, and for 
want of such to the daughters, and if tl lere should, 
be no issue of the marriage to the right heirs of 
the husband : — Held, a contingent rcmniiuler in 
fee in such person as should be heir male of die 
wife at her death. Pauley v. Morvis, 4 Yes. 
788. ■ . ■ ■ ‘ 

Ijands were limited ])y deed to the use of tlie 
settlor for life ; remainder to the use of his wife 
for life ; remainder to the use of the lieir female 
of the body of the settlor, on the body of his wife 
alread}^ begotten and now living, orwhi(?h may 
be begotten hereafter ; and in default of such 
issue, to the use of the heir male of the body of 
the settlor on the body of his wife to be begotten ; 

I remainder to the right heirs of the settlor. When 
i the deed was executed, the settlor and his wife 
I had issue four daughters, and no issue male ; but 
I at his death the same four daughters, aiul also 
I several sons of the marriage, survived him : — 
j Held, that under the limitation to the “ heir 
female,” the daughters took a life estate in the 
lands as purchasers. Chambers y. Taylor, 2 Mvl, 
&50r.376 ; 6L. J., Ch. l93. 

By settlement 5007. was assigned to trustees 
in trust to lay the same out in iaiiil with the 
consent of the wife, and to pay the rents to 
her for her life for her separate use, remainder 
to the husband for life, and after the death of 
the survivor in trust to convey the same as the 
wife should by deed or will appoint : and, in 
default of appointment, in trust for her right 
heir for ever, proviso that until such purchase 
should be made, the trustees should invest the 
money in the public funds with the consent of 
the wife, and pay the dividends to her for life 
for her separate use, and after her death to such 
persons as the rents of the lands to be purchased 
would go to, according to the limitations aforesaid 
and to pay or transfer the principal sum of 
or the stock in which the same should be invesl:e<l, 
to such persons as, according to the limitations 
aforesaid, would be entitled to the inheritance of 
such lands. The 500Z. was never paid to trustees, 
but remained in the hands of the husband at the 
death of the wife. She having made no appoint- 
ment, the 5007. vested in her heir at law, subject 
to the life interest of the husband, but the heir 
took it as money, and, therefore, at hei' death 
this interest passed to his personal representatives. 
Umsell v. Sviythies, 1 Cox, 215. 

7. Ebmaindek to Issue and Effect of 
Words Suferadded to “Issue.” 

Child or Children — Dying without Issue.] — 
A will made in 1820 contained the following 
clause : — “ I give and devise unto my eldest son, 
Thomas, all my real and freehold estate, and all 
leases and leasehold premises now in my posses- 
sion (subject to the payment of the rents, and 
the performance of the covenants mentioned in 
the said indentures of lease), during the term of 
his natural life, and after his decease to his 
legitimate child dr children (if there be any) ; 
but if he dies without issue, my will is that it 
may go unto my other son, William, during the 
term of his natural life, and afterwards to his 
legitimate child or children (if any) ; but if ho 
should likewise die without issue, my will is that 

36 
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it may go to my daughter, Mary, and to her i 51 L. •!., Q. 

heirs and assigns for ever.” The will then gave j L. T. 281 ; 81 W. It. 105. 
legacies to the second son and ,the daughters,,' Berpiest to x\. (a feme covert) of an annuity of 

'‘ for her life, and the issue from 
eii ; on failure of which, 
with a request that K . 

successor in the estate. Thomas died without j and C. would act as trustees for A., so that the 
: — Held, hv Earl Cairns and Lords Black- i annuity might be secured for her sole use and 
burn and Fitzgerald, that reading the whole j benefit Held, that A. took an estate for life 

I only in the annuity, with remainder to the issue. 


Q. B. 55(1 ; 9 Q. B. I). G48 ; 47 


wi!l together, Thomas took an estate tail in the 
realty. Contra, by the Earl of Selborne, L.O., 
and Lord Bramweil, that Thomas took an estate 
for life, with remainder to his children (if any) 
in fee as pui'chasers. Boicmi v. Lewis, 54 L. J., 
Q. B, 55 ; 9 App. Cas. 890 ; 52 L. T. 189— 
H. L. (E.) 

Issue — Implication from the Context.] — 
'Whei'c an estate is given for life, and the re- 
mainder to the “issue” is accompanied by words 
of distribution, and by words which would 
convoy an estate in fee or in tail to the issue, 
the estate of the first taker is limited to an 
estate for life, and that whether the estate is 
given in fee to the issue by the usual technical 
words “ heirs of the body,” or by implication. 
Briidlay v. Cartwright, 36 L. J., C. V. 218 ; 
L, E, 2'C. P, 511 ; IG L. T. 587 ; 15 W. R. 922. 

By a will made in 1806, the testator devised 
lancis to his son S. B. for life, with remainder to 
trustees to preserve contingent uses ; and after 
the decease of 8. B.. “ to the use of all and every 
the issue, child, or children of the body of S. B., 
lawfully to be begotten, in .such shares and pro- 
portions, manner and form,” as 8. B. by deed or 
will should limit or appoint ; and “ in default of 
such issue,” to the use of the other sons of the 
testator in fee : — Held, that 8. B. had power to, 
a} (point to his children in fee, and that, there- 
fore, in default of appointment, they took an 
estate in fee, and consequenth’’ 8. B. was en- 
titled to an estate for life only, and not to an 
estate tail. Ih. S. P., lloehley v. Ma^vheg^ 1 
Yes. 143 ; 3 Bro. C. 0. 82 ; 1 E. E. 93 ; Egan v. 
Cowh'ij, LI. A G. t. Bugd. 7 ; Macnamara v. 
Whit worth (J^ordt), G. Cooper, 241. 

Issue with Words of Limitation superadded.] 
— A testator by his will, dated 1860, disposed of 
all his real estate, subject to an interest therein 
to his wife for life, in favour of his six nephews, 
“ and all my right, title, and interest to and in 
the same and every part thereof, to be equally 
divided amongst ray six nephews, share and 
share alike, and their issue after them, to and 
for their heirs, executors, administrators, and 
assigns.” Held that the word.s in question 
created an estate tall in the si 2 t nephews ; that 
the addition of a limitation to the heirs general 
of the issue would not prevent the words “ issue” 
from opeiuting to give an estate tail as a word of 
limitation ; that the words “equally divided” 
made the estate divisible into six shares, and 
tliere were no wmrds to sub-divide those shares 
and consequently that the subsequent words 
‘ heirs, executors, administrators, and assigns,” 
'Lb must be rejected. Willimu v» WilUmns^^l 
L, T. 779 : 33 W. R. 118. • 

The owner of land devised it to his eldest son 
L. “for life, and after his decease to his lawful 
issue and their heirs for ever if any,” and “if he 
shall die witliout leaving;^ 
wedlock,” then to thej,tesi%|^F;S fep E. and his 


Wiinrh's Trwst. In re, o Be a. M. & G. ISS ; 23 
L.'J., Ch.93() ; 18 Jur. 659, 

Lord Thurlow’s decision in Ivniglit v. EJlis (2 
Bro, C. C. 5(59) is good law and has never been 
overruled ; but Xjord Langdale’s decision in Att.- 
Gen. V. Bright (2 Keen, 57 ; 5 L. J., Ch. 325), is 
inconsistent with it. II). 

As.suming that this annuity was to be con- 
sidered in "its nature real estate, A. would not 
have taken an estate tail, for there could not 
have been a union of her life estate with an 
estate in remainder, according to the rule in 
SheUei/s Case, A.’s life estate being equitable, 
and llie remainder legal.— Per Turner, L.J. Ib. 

A testator devised liis residuary real estate to 
his son A. and his heirs : but his will was, 
that his son should not have power to sell the 
estates devised to him. Upon the death of his 
son, the estates to go to his lawful issue abso- 
lutely : but if he should not leave any lawTul 
issue him surviving, then he willed that the 
estates should go and be absolutely held by his, 
the testator’s nephew, his heirs and assigns for 
ever : — Held, that A. took an estate tail general 
in the estates. Marshall v. Grime, 28 Beav. 
375 ; 29 L. J., Ch. 592 : 6 Jur. (x.S.) 390 ; 8 
W. Pu 385. 

Devise to A., and his issue, remainder to B. 
and his issue, remainder to the heirs of A. A. 
dies without issue in the life of the testatoi’. B. 
dies in the life of the testator, leaving issue, 
who is also the heir of A. The issue shall not 
take an estate tail as* issue of B., nor the re- 
mainder in fee as heir of A. Goodright v. 
Wright, 1 P. AYms. 397 ; 1 Str. 25 ; 2 Eq. Gas. 
Abr. 359, pL 13. 

Devise of real and leasehold estates to A. for 
life, and after liis death to the male issue of his 
body in equal shares, the leasehold estate being 
the bulk of the proi)erty : — Held, that A. took 
an estate tail in the freeholds, and an estate 
for life only in the leaseholds. Jarlison v. CaL 
rert, 1 J. & H. 235. 

Lands were devised in trust for A. for life, 
remainder in trust for her issue male, and their 
issue male, in such manner as A. should 
a) (point, and in default of such issue male tiien 
in trust for B. for life, remainder in trust for 
such of his issue male «aiid their issue as he 
should appoint ; and in default of such issue, 
then over : — Field, that B. took an estate tail* 
Irwin V, Cuff, Hayes, 30. 

Devise to B. during the life of herself and 
her husband, and after their deceases, to the 
lawful issue of B.’s body for ever Held, that 
B. took an estate tail. Griffiths v. Emu, 5 Beav. 
241 ; 11 L. J,, Ch. 219. 

A testator devised all his “ part of the lands of 
A., being lately part of the estate of J. K.” pur- 
chased by him under a decree of the court of 
chancery to his son, W. M., “ during his natural 
life and no longer, unless it shall so appear 
that my said son shall survive his present wife 
and marry a second or other wife, by whom 
lawful issue, and then and in that 

mc"' 


1125 


SHELLEY’S C. 

-case” lie flcviscfl his “said part of such lands 
upon the death of iiiy said son leaving issue 
male of such second o]‘ otlier marriage, to such 
Lss Lie male share and share alike, and for want of 
lissue male, to the issue female of such second or 
-other marriage, share and share alike ; and in 
-case it shall so happen that my said son shall die 
without leaving any such issue of such second 
-or other marriage,” he devised the lands to his 
grandsons : — Held, that W. M. took for life, with 
remainder to the issue of a second or other 
marriage in fee as tenants in common, and 
that the grandsons wem to take only on the 
contingency of the devise to the issue not 
taking effect. Mimfjfomen} v. Monty o me )nL 3 
Jo. & Lat. 47 ; 8 Ir. Eep R. 740. 

But see Van Gnitteti v. Foscwell^ supra, col. 
11.06; 

The rule in SJu-llen/s Catie, as applicable to 
wills, considered and explained, and the cases 
-on the construction of “issue” and “heirs” in 
testamentary gifts reviewed. Ih. 

Where in a devise there is a gift over on 
general failure of “ issue,” it is presumed that 
the word “ issue ” has been used by the testator 
as meaning “ heirs of the body.” Roddy v. 
Fitzgerald^ 6 H. L. Gas. 823. 

When the word “ issue ” is so employed, it is 
for the party seeking to give it a meaning other 
than that which it frequently bears, to show 
clearly from the context of the will that the 
testator intended to give it a different meaning. 
IK 

Devise in 1817 of a freehold estate for lives, 
renewable for ever, “ to my son W, during his 
life, and after his death to his lawful issue in 
such manner, shares, and proportions as he by 
deed or will shall appoint, and for want of such 
appoiiitment then to bis issue equally if more 
than one, and if only one child to said child, and 
on, failure of issue of W.” to J. Another estate, 
consisting of fee simple lands, 'was devised in the 
same terms to another son J., and on failure of 
issue of J. it was to go to W, J. and W., before 
the birth of any child to W. (J. himself never 
married), joined in a recovery as to the lands 
devised to J., and to wdiich W. afterwards suc- 
ceeded in possession on J.’s death without issue. 
W. died leaving four children ; he had not 
-executed any appointment, but during his life 
disposed of both descriptions of lands to creditors 
for value : — Held, that each of the first devisees 
took an estate tail by implication. Ih. 

The remainders were contingent, and therefore 
the recovery sufiiered operated as a bar to them, 
whether the first devi.see did or did not take an 
estate tail. Ih, 

A testatrix devised her real estates to trustees 
in trust as to the rents and profits thereof for all 
and every the cliildren then or thereafter to be 
born of her niece, M. C., who shoukl be living at 
the testatrix’s decease, during their lives, in equal 
shares, and for the survivors or survivor of them 
for life, (See., and after the decease of the survivor 
“ in tru.st for all the lawful issue male and female 
of such of the children of my niece now or here- 
after to be born, as shall be living at my decease, 
in equal shares and proportions as tenants in- 
common, and not as joint tenants, and the 
heirs of the body and respective heirs of the 
foody of all' and every the issue of the said 
children, and on tha death and failure of heirs 
of the body of any one or more of the issue of. 
the said children,” &o., in trust for the survivors, 
&0. At the testatrix’s death her niece had two 
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daughters, one of whom was married and had 
issue five children : — Held, that the dauglirers of 
the niece took estates for life only, with rernaiuder 
to their issue as purchasers. Parker v. Clarke^ 
3 Sm. & a. 161 ; 1 Jur. (2S:.S.) 606 : 3 W. 11. 1-71. 
Affirmed, 6, De H. M. & Cl. 104; 2 Jur, (n.s.) 
335. And see Colclunyh v. (Melon yk. Ir. XL 4 
Bq., 263. ■■ . , , ' , . . 

in w’ills of real estate “ issue.” unless there be 
something to show a contrary intention, mcaiia 
“ heirs of the botly,” and includes all descendant-s 
to all time. Woodhome y. IlerrickRi K. &. J. 
352 ; 3 Eq. E. 817 ; 24 L. J., Ch. 640 ; 3 W. R. 
303. 

Devise in 1806 of lands to E, and M., his wife, 
for their joint lives, and the life of the survivor ; 
remainder to all their children “ already or here- 
after to bo born, for their joint lives, and the life 
of the survivor,” but all the sons to take testators 
name and arms ; remainder to trustees to pre- 
serve contingent remainders, but nevertheless 
upon trust to permit the children to receive the 
rents duriiig. their lives, and after their several 
deceases “unto and equally between all their 
issue male and female,” and for want of 
such issue over : — Held, first, that the name and 
arms clause was not a condition precedent; 
secondly, that “already or hereafter to be born,” 
like “ born or to be born,” denoted children living 
at the testatoi'’s death ; thirdly, that such 
children took as tenants in common in tail, with 
cross-remainders between them in tall, notwith- 
standing the limitation to the issue was in terms 
to them as tenants in common, and the limita- 
tion over was “ in default of such issue,” and 
not of issue absolutely. Ih. 

King V. Rurokdl (Anib. 379 ; 4 Term Rep. 
296, n. ; 1 Eden, 424) remarked on, and Mont^ 
g ornery v. Montgomery (supra) explained. Ih. 

A testator in 1789 devised real estate to his 
wife and granddaughter, during their natuj-al 
lives, and in case his wife should marry again, 
he gave the whole of the real estate to her during 
her life ; and if his granddauglitcr should die 
leaving issue, then the testator gave unto her 
issue, after the death of his wife and sister, nil his 
freehold and copyhold lands, to be distributed 
between them, share and share alike, as tiirec 
gentlemen, learned in the law, or the major 
part of them, should affix the same ; but in case 
his granddaughter should die leaving no issue, 
and after the death of his wife, the testator gave 
the same over. The testator’s widow married 
again, and the granddaughter survived her and 
the sister of the testator : — Held, that the grand- 
daughter took an estate tail. Kumnogh v. 
Morland, Kay, 16; 2 Eq. R. 771; 23 L. j., Ch. 
41 ; IS Jur, 185 ; 2 W. R. 8. 

Devise to A. for life, and after his decease 
unto all and every the issue of the body of the 
said A., share and share alike as tenants in 
common, and the heirs of such issue : — Held, 
that A. took an estate for life only. QreennmKl 
V. Eothioell^ 6 Beav. 492. 8. CK at law, 5 Man. 

& a. 628 ; 6 Scott (H.E) G70 ; 12 L. J., C. Ib 
259. 

Devise to A. for life, and at her death to her 
lawful issue, share and share alike ; but if A. 
should- die without lawful issue, then over : — 
Held, an estate tail in A. Heather v. Winder^ 

6 L. J., Oh. 41. 

Devise to A.' and the heirs of his body and their 
heirs for ever, but in case of death of A. without 
leaving issue, then over : — Held, an estate tail in 
A, Hewn, d. Bmnnyt Bhmiton^ Cowp, 410-. 

36—2 
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Wms. 622 ; 10 Mod. 436. Affirmed, 5 Bro. P. 0. 
122 .'' ■ 

The rule that a limitation to the heirs of 
the body iu articles shall be carried into elfect 
by a strict settlement docs not prevail where the* 
concurrence of both parties would be necessary 
to bar the entail. Brudeiiell v. Miim^ 7 Vek. 
390 ; 6 R. R. 310. 

The only difference between an executory 
trust raised by a voluntary settlement, or a willy, 
and snch a trust raised by an ante-nnptial settle- 
moni, is, that in the latter the object of the* 
scttlcinciit sup}>Iies an ini eiitioii to create a strict 
settlement, and that in the former such an inten- 
tion must a[>pcar on the face of the instrument. 
Borhfort x. Dr. & War. 1; -1 Ir. Eq.. 

R. 375. 8. C., nom. Movliford v. Fltzmauvice^ 

1 Con. & L. 1 58. 

By post-nuptial articles, J. F. haviiio; then two* 
living sous, H. and T., and one daughter, cove- 
nanted with trustees to settle lands of which 
he was seised in fee as counsel should direct, to- 
the use of J. F. for life, remainder to trustees to 
preserve, Ac. ; remainder to the use of H., and. 
to permit Iiim to take the rents and profits for his. 
life : remainder to the heir male of the body of 
H., and to permit him to take the rents and’ 
profits for his life ; remainder to the use of T., 
and to permit him to take the rents and profit© 
for his life ; remainder to the issue male of T., -with 
remainder to the unborn sons of J. F. in tail male 
in strict settlement, with remainders over : — Heldy. 
that H. took an estate for life only. Ib, And see* 
Brennan v. Fitzmauriee^ 2 Ir. Eq. E. 113. 

A marriage settlement, purporting to be made 
in pursua7ice of articles recited in it, conveyed 
an estate to A. and his wife, and the heirs of 
their bodies : — Held, that they became tenaTtts. 


Devise of freeholds and copyholds to trustees 
to the use of testator’s daughter for life, and 
after her decease, then to the use of the issue of 
her body lawfully begotten : and in default of 
issue, or in case none of snch issue lived to attain 
twenty-one, then over : — Held, that the daughter 
took an estate for life. Golder v. Oro])}), 5 Jiir, 
(3Sr,S.) 562. S. P., MercM v. James, 1 Br. & B. 127 : 
4 Moore, C. P. 327. Bae v. Go 'fl\ 11 East, 608. 
But see Jesson v. Wright, 2 Bligh, 1 ; 21 R. R. 1. 
— H. L. (E.) 

Testator devised his freehold lease iu P. and 
his chief rents in the towm of M., and his two 
warehouses in the said town, ainto his two sons, 
H. and 0., in moieties, as tenants in common, in 
such manner and subject to such charges as there- 
inafter mentioned, that is to say, as to one moiety 
to H. for life, "with remainder to his laAvful issue, 
and their respective heirs, in such shares and 
subject to such charges as H. should by deed or 
wall appoint, but in case H. should not mari*y 
and have issue who should attain twenty-one, 
then to 0. in fee : — Tield, that H. took an estate 
for life in the moiety, with remainder to his 
children as tenants in common in fee. Lees v. 
Modey, 1 Y. A 0. 589 ; 5 L. J., Ex. Eq. 78. 

Testator devised lands to his nephew for life, 
and after his death to the issue male and female 
of the nephew by his then wife, to he divided 
amongst them in such manner and shares as the 
nephew should by will appoint : — Held, that the 
nephew took an estate for life only, with a powder 
of appointing the absolute interest amongst the 
children of his then marriage. Crozl er v. Crazier, 
2 Con. & L. 309 ; 3 Dr. & War. 353 ; 5 Ir. Eq. R. 
415. 

A testator devised real estates to trustees and 
their heirs upon trust to permit A. and his wife 
to receive the rents during their lives, and apply 
them for the maintenance of his foiir grand- 
daughters, and after the decease of A. and his 
wife the testator devised the estate to his four 
granddaughters as tenants in common, and not 
as joint tenants during the term of their respec- 
tive natural lives, wdth benefit of survivorship,” 
with remainder to the trustees and their heirs 
to support contingent remainders, wdtb re- 
mainder to the issue male of his four grand- 
daughters successively, with remainder to his 
own right heirs : — Held, that the granddaughters 
took estates for life as tenants in common, with 
benefit of survivorship, with several inheritances 
to their respective issue in tail. ITaddehey v. 
Adams, 22 Beav. 266 : 25 L. J., Oh. 82G ; 2 Jur, 
(isr.s.) 724. 

Held, also, that the estate given to the trustees 
was not a general estate in fee, and that such 
estate did not prevent the operation of the rule 
in Shelley's ease. lb. 

Absolute Interests in Personalty,]— W iXjL. 



1129 SHELLEY’S CASE, EULB IN. 


Devise subject to life interest of testator’s j 
willow, upon trust to convey freeliold property 

unto and to the use of my son T. F. and the 
heirs of his body lawfully issuing, but in such 
manner and form, nevertheless, and subject to 
such limitations and restrictions, as that if T. F. 
■shall happen to die without leaving lawful issue, 
then that tlic property may after his deatli de- 
■scend unincumbered unto and belong to my 
■daughter, R. F. her heirs, executors, '"adminis- 
trators, and assigns ” : — Held, that the devise 
’was an executory ti'ust to be executed by a con- 
veyance to the use of T. F. during his life, with 
Temainder to his first and other sons, and daughters 
as purchasers in tail, wnth remainder to R. F. in 
fee. Thompson v. Fishei\ L. R. 10 Eq. 207 : IS 
W. R. 800. 

A will contained a direction to trustees to 
•convey to the testator’s son in strict settlement if 
he should marry, but if the son should die iiii- 
married, or without lawful issue, the property 
■was to be limited to A. for life, remainder to A.’s 
^eldest son for life, remainder to his issue male, 
and on failure of such issue to A.’s other sons in 
succession, the eldest of such sons and his heirs 
male always to be preferred: — Held, that the 
trusts in favour of A.yind her sons was not exc- 
icutory ; and that the testator’s son having died 
unmarried, A.’s eldest son on her death was en- 
Htled in tail male. JSolleij^ In re, 2G W. R. 88. 

A testator directed his executors to purchase 
.an estate %vhich was to be made liere<litary and 
'.settled upon his constituted heir. He appointed 
his nephew his heir and successor, and desired 
that the estate should be settled upon him, and 
;sliould descend to his heirs and successors in 
the direct male line, and in case of his nephew 
4ying ^vithout issue, the estate to devolve upon 
his brother, his heirs and successors in tiie direct 
anale line : — Held, that the nephew was not to 
take as tenant in tail in possession, but that the 
estate was to be settled upon him for life, with 
remainder to his sons in tail male, and afterwards 
.to the next taker and his sons in like manner. 
Shelton v. Watson, IG 8im. 548 ; 18 L. J., Ch.228. 

A. devised lands to trustees to pay debts and 
legacies, and then to settle the remainder on her 
■son and the heirs of his body, %vith remainders 
over, and directed that special care should be 
vtaken in the settlement that it should never be. in 
the power of her son to dock the entail. Decreed, ! 
the son should bo only tenant for life, without 
impeachment of waste, and should not have an 
•estate tail conveyed to him. Leonard v. Snsse^v, 
^iEarV), 2 Vem, 52(5. 

A, devised real estate to his sister B. and C. 
and their heirs and assigns, upon trust, until his 
.•granddaughter D. should marry or die, to receive 
"the prodts, and thereout to pay her lOOZ. a year 
■lor her maintenance ; the residue to pay debts 
and legacies ; and after payment thereof in trust 
lor D r u^xju further trust, that, if she lived 
io marry a Protestant of theiChurch of England, 
and at Hie time of such marriage be at the age 
•of twenty-one or upwards, or, if under that age, 
•such marriage to be with the consent of B., then 
to convey the estate, with all convenient speed 
.•after such marriage, to the use of D. for life, 
■without impeachment of waste, voluntary waste 
in houses excepted ; remainder to her husband 
lor life ; remainder to the issue of her body, with 
iremainders over : — Held, though 1). would have 
taken an estate tail had it been the case of an 
immediate devise, yet that the trust being exe- 
tciitory, was to be executed in a more careful and 
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more accurate manner ; and that a conveyance to 
1). for life, remainder to her husbnnd for life, 
with remainder to their ftrst and every other son, 
with remainder to the daughters, u'ouid be.sfc 
serve the testator’s intent. Glenoreliy (Lord^ v, 
Bosotlle, Cas. t. Talb. 3. S. R,, Papillon v. Vowe, 
2 F.Wms. 471 ; 2 W. Kclyng. 27. 

A testator empowered iiis tru,stee3 to purchase 
freeholds, to the amount of 1 ,500Z. for the use uf 
A. during life, and then to be Jivided among his 
issue, if any : — Held, that this was executory, and 
tiiat A. took for life, with remainder to his chil- 
dren as tenants in common in tail, with cross- 
remainders between them in tail, with an 
ultimate reversion in fee to A. Iladioen v. Fad- 
wen, 23 Beav. 551. 

Devi.se in trust for a son of the testator’s 
nephew A., at the age of twenty-four ; if he have 
no son, to a son of the testator’s great-nephew B, ; 
but if neither have a son, then to a son of the 
testator’s great-niece’s daughter, taking his name ; 
whoever should take, not to be put in possession 
of any of the testator’s elfects until twenty-four ; 
nor the executors to give up their trust*“ till a 
proper entail be made to the male heir by him,” 
is an executory trust in tail for an only son of 
I A., in ventre at the te, stator’s death, and not void 
for uncertainty, nor too remote. Blacldmrti v. 
8taUes, 2 V, k B. 367 ; 13 11. K. 120. 

And see Jervotse v. jTortlmmhe7iand (Bulie), 
1 J. &; W. 559 ; 21 R. R. 229. 

See also Trust and Trustee (Executory 
Trusts). 

' W. A. G. .W.. 


SHERIFF. 

Sheriffs Act, 1887, 50 k 51 Yict. c, 55. 

A. Generally, 1131. 

B. Direction and Delivery op Writs to, 

1132. 

C. Liability foe Acts of Officer. 

1. In what Cases, 1133. 

2. Evidenee to Connect Sheriff, 1135. 

3. Special Bailiffs, 1139. 

4. Snrdiesfor Officers, ll-lO, 

D. Duty and Liability of. 

1. 071 h'rown Process, 1142. 

2. On Fieri Facias, 

a. Manner of Executing, 1142. 

5, Notice to Withdraw, 1143. 

6*. Withdrawing from Possession and 
Rescue, 1144. 
d. Sale of Goods, 1145. 

I e. Execution of Bill of Sale, 1151, 

/. Return to Writ, 1152. 

g. Action for a False Return, 1154. 

h. Action for Wrongful or Negligent 

Execution, 1159. 

1 Right to Contribution or Indemity, 
1165. 

3. 071 W7’it .of Ve7idit mii Expo7ias, 1166. 

.4, Beiaying Exeention of Wont, 1167. 

5. Payment of Money ^ 1168. 

E. Buling Sheriff to Return Writs, 1169. 

F. Turning oyer Writs, 1171. 

G. Liability op Sheriff to Attachment, 

1172. 



Sheriff, a Public Punctionary.]— Although the 
sheriff is an agent for those who put writs into 
his bands to {execute, he is also a public func- 
tionary, having at the same time duties to 
perform towards whom such writs are directed. 
Hooper v, Zune^ B H, L. Gas. 443 ; 27 L. J., Q. B. 
75 ; 8 Jui% (KS.) 1026 ; 6 W. B. 146. 

Befusal of Sheriff to Act — Procedure — 
Mandamus.] — ^^SV'here a sheriff, duly appointed 
refuses to act or to take the oath of office, the 
appropriate remedy is by information ex officio 
or indictment, and a mandamus will not be 
granted. Mog. v. Hutclumoriy 32 L. B., Ir. 142. 

:’;!!^_||,legaX,,i|^eement,] — sAgreeraent to procure 
'pei3:fom$.n<5e by a 'sheriff of an act which 
Iscould be a violation of his duty illegal. 
!Sp Y., (Z i ' L, B., Ir. 64 . , 

* f ‘ ^ 

' |br An ; pffib^r ’ of the 

sheriff having, by payment of his own money, 

Illegal 

arrest, produced by a false representation ujade 


Second Writ by different Judgment 

Creditor.] — If a second execution creditor levies 
a writ at a date subsequent to the tirst execution 
creditor’s levy and anticipates tlie hrst execution 
cretlilor in consequence of such arj'angenient as. 
aforesaid, there is no duty cast upon the sheriff 
to report the fact of sucli second writ to the first 
execution creditor. 67iaw v, Airhij^ 52 J, P. 182. 

Of Several Writs at same Time.] — An 

attorney, acting for seven separate plaintiffs in 
different actions, delivered seven writs of fi. fa. 
contemporaneously and in one packet to the; 
sheriff : — Held, that the sheriff could not call on 
the plaintiffs or their attoniey, to say which 
writs should have the priority. AnlmortZ y . 
Uxbr^ge i£7uri:), 2 1). (N.S.) 377 ; 12 L. J.,Q.lh 
39 ; 7 Jur, 237. 

If the sheriff, having tv^o writs in his handSy 
one valid, the other invalid, arrests on both at 
the same time, he may rely on the valid writ, 
and treat as detainers any number of valid writs 
which he may then have, or which may after- ' 
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H. Akbest by Bheeifp. 

h By toko ill to bo ma(Le^ 1174. 

2. Where wade^ 1175. 

3. When own be. made^ 1175. 

4. How made. 

a. What amounts to Arrest, 1176. 
h. Breaking open Doors, 1177, 
e. Other Matters as to, 1178. 

5. Notice not to Arrest, 1180. 

6. Privileged Persons, 1180. 

7. Arrest by Wrong A'a.nie, 1192. 

8. Arrest of Wrong Person, 1193. 

9. Tah’mg to Prison, 1193. 

10. Pischarge from Custody, 1195. 

11. Form- of Retnrn to 1195. 

12. Aetkmfor a False Iteturn, 1196. 

13. Action for Fscagje, 1197. 


j to him : — Held, that the sheriff was competent 


I. Fees and Poundage. 

1. Right of Sheriff to. 

a. Generally, 1200. 

b. Fi. fa., 1201. 

Elegit, 1204. 

d. Crown Process, 1204. 

e. “Costs of Execution” under Bank- 

ruptcy Act, 1205. 

/. In other Cases, 1206. 

2. Recovery of Fees. 

a. By Sheriff] 1206. 

b. By Ofiicers, 1208. 

c. In Ireland, 1209. 

3. Remedy for FxtortUm, 1210. 


A. GENERALLY. 


Bisqualifled as Justice of the Peace.]— 1 Mary, 
sess. 2, c. 8, s. 2 (repealed and re-enacted by 
Sheriffs Act, 1887), not affected by any sub- 
sequent addition to duties ot justices. Colville, 
Fx parte, 45 L. J., M. 0. 108 ; 1 Q. B. D. 133 ; 24 
W. B. 456. 


When Judge is Presiding at Assizes.] — While 
a judge of assize is presiding in court the high 
sheriff has no right to address the jury, and his 
doing so against the prohibition of the ji^dge is a 
contempt of court. Surrey Sheriff, In re, 2 F. & 
F, 234. 


Ito sue, for the benefit of his officer, the party 
.10 made such re})resontation. ZJrfni.s v. Col- 


wdio made such representation. 
linv, 5 Q. B. 805 : D. & M. 72 ; 12 L. J.. Q. B.. 
339; 7 Jur. 743. 


Execution of Writs by Night — Assistance to 
Sheriff — Contempt of Court — Posse Comitatus.] — 
The sheriff, in his sole discretion, has the rig} it 
to require the protection and assistance of the 
constabulary, as part of the })Owcr of t]iecouuty„ 
in the execution of writs of fieri facias of the 
superior courts, whether by night or day, and a 
refusal to give that protection and assistance 
will be punished as a contoin})t of the court 
whence the writ issued. Aft.- Gen. v. Kissane^ 
32 L. R. Ir. 22U— C. A. 

Where the object of a bill is to restrain pro- 
ceedings against the sheriff it is not improper 
to make tl"ie sheriff a party. Farquhurvon v. 
Pi teller, 2 Russ. 81. 


B. 


DIRECTION AND DELIVERY OF 
WRITS TO. 


Direction.] — A vu-it of capias directed to the^ 
sheriff' of London, instead of sheriffs, is irregular. 
Bitrlter v. Weedon, 2 U. P. C. 707 ; 1 0, M. A IL 
396 ; 4 Tyr. 8()0 ; 3 L. J., Ex. 341. 

But if directed to the sheriff’s of London, the 
i subsequent insertion of the word sheriff' in the 
singular will not vitiate it. Irving v. lleaUni, 4 
D. P. C. 638 ; 2 Scott, 798. 

A writ of capias directed to the sheriffs of 
' Middlesex is irregular. Jaehson v. Jaekson, 3 
I). P. C. 182 ; 1 C. M. & R. 43S ; 5 Tvr. 136 ; 4- 
L. J., Ex. 32. 

A YU'it directed to the coroner need not show 
upon the face of it the reason wliy it is so* 
directed. Bastard v. 'Irutvh, 5 N. & M. 10',) ; 3 
A. &E, 451; 4L. J., K. B. 214, 


Delivery.] — A delivery of a writ to the sheriff's- 
deputy in London is a delivery to the sheriff. 
Woodland v. Fuller. 3 P. & D. 570 ; 11 A. & E.. 
859 ; 4 Jur. 743 ; 9 L. J., Q. B. 181. 

It is no defence to an action for a false return 
of nulla bona to a fi. fa. to show" that it W"as. 
delivered at the sheriff's office at a qiiarter-]}ast 
five o’clock on the day on which it was return- 
able. Totone v. Crowder, 2 Car. is: P. 355, 
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wards come to his hands. ]Ioo2)cr v. Lane^ 
supra., col. 1131, 

But if, having two such writs, he arrests on 
the invalid writ alone, he cannot afterwards 
justify the arrest by the good writ. Ih, 

The sheritf cannot, while a person is unlaw- 
fally in his custody by virtue of an arrest on an 
invalid wu’it, arrest that person on a good writ ; 
to permit him to do so would be to allow him to 
take advantage of his own wrong. IJj, 

Distinction on this point between writs against 
the person and agaiiist goods. Ih. 

The duty of a sheriff who has several writs of 
execution to execute is to execute first that writ 
which is first delivered to him ; and when he has 
sold enough to satisfy that writ, to sell under 
the next in order. Therefore, if the proceeds of 
the sale of the goods of a debtor are not enough 
to satisfy the earlier writs in the hands of the 
sherih:, there can be no sale under the subse- 
(pxent writs. Crosthwaite^ Ux parte ^ Pearce^ In. 

54 D. J., Q. B. 316 ; 14 Q. B. D. 966 ; 52 
L. T. 518 ; 33 W. E. (514 ; 2 Morrell, 105. 

Concurrent Writs of Fi. Fa. — Seizure under — 
Poundage — Belay in Withdrawing.] — An exe- 
cution debtor brought an action against the 
execution creditors, their solicitors, and the 
sheriff’s officers for the county of London, for 
alleged illegal conduct in levying execution. 
The solicitors had issued two writs of fi. fa. for 
the amount of the jmlgment debt and costs, one 
directed to the sheriff for the city of London, 
the other to the sherilf for the county of London, 
and had given each set of sheriffs officers notice 
of the other wnlt, and requested them to be 
careful to prevent a double execution. Posses- 
sion was taken under both writs. The execution 
in the city of London having been paid off, the 
shei’iff's officers for the county of London 
demanded from tlie plaintiff payment of a sum 
which consisted in part of fees payable by the 
execution creditors, and did not withdraw till 
payment of this amount had been made under 
protest. They also claimed, but did not insist 
on, the payment of poundage. There was no 
evidence of malice on the part of either the 
execution creditors or their solicitors, or of want 
of reasonable cause for the course adopted - 
Pleld, that neither the issue of, nor the seizure 
under, the two writs of fi. fa. was illegal ; that 
the sheriff’s officers for the county of London 
were not entitled to poundage ; that they were 
liable to the plaintiff in nominal damages for | 
not having sooner withilrawn ; but that they j 
were not liable to the penalty of 200Z. under 
s. 29 of the act. Lee v. I)angti)\ 61 L. J., Q. B. 
780 ; [1892] 2 Q. B. 337 ; 6(5 L. T.54S ; 4U W.E. 
469 ; 56 J. P. 678— C. A. 

Oxford, City of.] — The sheriff of the city of 
Oxford has not the execution in Oxfoi’d of writs 
from the superior courts. (iTahujer v. Tmnton^ 
3 Bing. (N.c.) 64 ; 5 1). F. C. 190 ; 3 Scott, 393 ; 
2 Hodges, 196 ; 5 L. J., 0. P. 300. 

C* LIABILITY FOR ACTS OF OFFIOHR. 

1. In What Cases. 

Generally.] — All actions for breach of duty of 
the office of sheriff must foe brought against the 
high sheriff, though by default of the under- 
shcTiif or bailiff. Cn^aeron v. Meynolds^ Oowp, 

m, . ' 

A sheriff is liable for the acts of his officer 


mi 

acting under colour of his warrant. Am/i.. 
Lofft, 81. 

The sheriff is responsible for the acts of his 
officer, though not within the line of his duty, 
provided such acts are afterwards assented to or 
adopted by the sheriff. He is civilly liable for 
the misconduct of his officer in executing a writ, 
though the act done is contraiy to the expnss 
terms of the writ ; as if he takes tlie persoif 
under a fi. fa. Smart v. Hutton.^ 8 A. & E. 5(58, 
n. ; 2 N. & M. 426. 

On the 26th January, 1846, a sheriff, under a 
fi. fa., sued out by the plaintiff, seized tlie defon- 
tiant’s goods. At the plaintiff's re(iuest the sahi 
was deferred. On the 9th IMaj tlie plaintiff paid 
all expenses up to that date, and wrote to the 
officer in possession, “ Provide<i the defendant 
satisfies all future claims the sale may be post- 
poned.” The officer remained in possession till 
September, and, after a peremptory order from 
the plaintiff, sold the goods on the* 20th of that 
month. On being ruled, the sheriff returmxl, on 
the 24th October, that, after deducting various 
sums for expenses (among which was an item of 
201. possession money), he had ML ready to pay 
to the plaintiff’. The yilaintiff applietl to the 
court to order the sheriff to pay him the 20/. 
possession money, as well as the 34/. : — Held, 
that the plaintiff, by his communications with 
and directions to the officer, did not thereby dis- 
charge the sheriff, and that the ])roper course to 
enforce the sheriff's liability was by .summary 
app’ication, and not by an action. Batten v. 
Tom, liman, 16 L. J., C. P. IBS. 

A bailiff’ to whom the sheriff’ had given his 

1 warrant to execute a fi. fa., sent a bailiff’s assis- 
tant to execute it in the bailiff’s absence, which 
was done : — Held, that the ruling of the judge 
at the trial that tlie sheriff was answerable for 
this act, as being done by coknir of the warrant, 
was correct. Greqoni v. Cotterdl, 5 El. Bi. 
571 ; 25 L. J., Q. B. 33: 2 Jur. (N.S.) 16; 4 
W. R. 48— Ex. Ch. 

The judgment debtor paid the amonnt at tlie 
office of the bailiff, who held the warrant, in the 
absence of the bailiff, to an assistant of the 
bailiff, authorised by the bailiff to receive the 
money. This assistant did not pay it over to the 
bailiff, and the sheriff never in fact received the 
money : — Held, that the ruling of the judge at 
the trial that a payment under such circum- 
stances was good as against the sheriff, and 
satisfied the writ, was correct. Ih, 

Wrongful Act of Bailiff — Sheriff not 

Liable.]— An execution debtor brought an action 
against a sheriff under s. 29, sub-s. 2, of tlie 
Sheriffs Act, 1SS7, to recover a penal fy of 200/. 
on the ground that the sheriff’s bailiff iu execut- 
ing a writ of fi. fa. had not excepted from seizure 
wearing apparel, bedding, tools, ainl implemerits 
of trade to the value of 5/., as require<l by 8 & 9 
Viet. c. 127, s. 8 Held, that the liability to a 
penalty was imposed by the section only upon 
the person actually guilty of the wrongful act, 
and that the sheriff was, therefore, not liable. 
Baqqe v. Whitehead, 61 L. J., Q. B. 778 ; [1892] 

2 Q. B.. 355 ; 66 L. T. 815 ; 40 W. B. 472 ; 56 
J. p;5l8— 0. A. 

Receiving Money without Authority.] — If a 
sheriff’s officer take money colore officii for 
anything done in the course of his duty, and to 
which he it not entitled by law,^ an action lies 
against the sheriff, though there is no evidence 
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wbicli the goods were seized by the bailiff. 6rWy 
Y. iSmlth, 1 Camp. BS7. 

In, an action against a sheriff’s officer for an 
Illegal arrest, it is evidence against him that the 
warrant was directed to him. Slaclt- v. Zcmd&n 
\ Sheriff, I Esp. 42. 

t In an action against a sheriff for seizing and 
converting goods as the goods of A., in which 
the plaintiff clainied property under a prior bill 
of sale from A., the plaintiff, to connect the 
sheriff with the transaction, put in in evidence 
his warrant to his officer to lev.y on the goods of 
A., which warrant recited a ti, fa. at the suit of 
an execution creditor : — Held, that the recital in 
the writ was sufficient evidence, and that the 
sheriff was not obliged to put in the judgment or 
the h. fa. Bessey v. Whidhavi. 0 Q. B. 166 ; 14 
L. J., Q. B. 7 ; 8 Jur. 824. Bee WMe v. 
Morru, II C. B. 1015 ; 21 L. J., C. P. 185. 

When Production will he Dispensed 

with.] — The regular way of connecting the 
sheriff with his officer, so as to make him re- 
sponsible, is by the production of the warrant ; 
but any recognition by the sheriff' that the officer 
acted under his authority will dispense with the 
necessity of producing it. Jones v. 3 

Camp. 228. 

Where the sheriff of the county palatine of 
was sued for goods alleged to have 
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Pound Breach and Eescue.] — ^Where a bailiff 
in possession of goods under a landlord’s distress 
receives a fi. fa. from a sheriff, and sells the 
goods under it, the sheriff is liable in an action 
for jjound breach and rescue, at the suit of the 
landlord. lieddell v. Stowey, 2 M. k Ptob. 358. 

Illegal Entry.] — Assistants of a sheriff’s 
officer, for the purpose of executing a fi. fa., 
illegally entered the plaintiff’s premises on a 
Sunday by breaking open a window. They after- 
wards, by the officer’s direction, obtained 
possession on the Monday following. On the 
Thursday afterwards, the officer himself entered | 
the same premises to execute a distress warrant : | 
— Held, that he was not barred by the act of his j 
assistants from selling the goods when seized on ' 
a second time. Percimd v. Stmnp^ 9 Ex. 167 ; i 
2 0. L. a. 282 : 23 L. J., Ex. 25 ; 2 W, E. 14. 


Lancaster 

been wrongfully seize<l and sold under an execu- 
tion, and the defence was, that the plaintiff 
claimed the goods by virtue of an assignment, 
which was void as against creditors : — Held, 
that the sheriff could take advantage of this 
defence without. 


were tliei'eupon sold 


during the day. The good> 
together, without being lotted, at a considerable 
loss r—Held, that the interference of the debtor 
did not make the officer his agent, and that the 
sheriff was not relieved from his liability in 
respect of the negligent conduct of his officer in 
conductinff the sale. WHqhtY. ChiUl^ 4 H. & 0. 
529 ; 35 lT Ex. 209 : L. E. 1 Ex. 358 ; 15 
L. T. 141. 

Assignment,] — Assignment by the sheriff 


in ordinaiy cases showing 
his authority by proof of the wu'it, and that proof 
of the marid*ate to him from the chancellor of the 
county, was sufficient for the purpose. Ogden v. 
Jlesketh^ 2 Car. k K. 772. 

In an action againsta sheriff for not arresting 
under a ca. sa., in order to connect the slieriif 
with the transaction, the bailiff (who had not 
been served with a subpceiia duce.s tecum) 
proved, that when the defendant went out of 
I office the warrant was sent to the persons who, 
while the defendant was sheriff, acted as the 
London agents, and who were also his attorneys 
on. the record : — Held, that notice to them to 
produce the warrant, after the defendant had 
gone out of office, was sufficient to entitle tlie 
the plaintiff to give secondary evidence of its con- 
tents. Siiter v. Burrell^ 2 H. k Ah 867 ; 27 

L. J., Ex. 193. 

In order to charge the .sheriff with the act of 
the bailiff in an action for extortion, it is not 
sufficient to produce a copy of the precept with 
the bailiff’s name indorse<I upon it, although the 
sheriff has returned cepi corpus ; the plaintiff in 
such case must either produce the warrant, or 
prove some recognition of the act id the bailiff 
by the sheriff. J/artJn v. Belli 1 Btark. 413 ; 6 

M. & B. 220 ; 18 E. E. 354. 

In an action for a penalty against the sheriff 


2. Evidence to Connect the Sheri 

Warrant — Production of.] — In an action 
against the sheriff, whose officer has seized the 
goods of A., under a fi. fa. against B., it is suffi- 
cient to produce the warrant without producing 
the writ ; and it lies upon the sheriff to show 
that no such writ issued. Gibhins v. PliilUpSi 
2 M. k Ey. 238 ; 7 B. & 0. 529, 535, n. ; 6 L. J. 

(O.s.) K. B. 209. 

In an action against the sheriff for the wrong- 
ful act of a bailiff, it is not enough, in order to 
affect the sheififf , to prove him a general bailiff, 
and that he had given a bond of indemnity to 
the sheriff as such, together with proving the 
copy of a warrant under which he entered and 
seized the plaintiff-’s goods ; but the privity 
between such bailiff and the sheriff must be for taking the plaintiff, who ha<i been arrested 
established in the particular transaction on the by the sheriff, to a public drinking-house without 
best evidence^ by proving the original warrant the plaintiff’s consent, the plea traversefl the 
of execution directed by the sheriff to such taking the plaintiff to the dnn king-house with- 
bailiff ; or at least by proving such notice to out his consent. Evidence was given at the trial 
produce it, as will, in case of non-production, let the the same officer of the sheriff who arrested 
in secondary evidence of its contents. Brahe v. the plaintiff also took him to the drinking-house 
^yheS) 7. Term. Eep:' ' , , against his consent : — Held, that as the plea ad- 

' In an action against the sheriff lor seizing the mitted the officer wdio arrested was the sheriff’s 
idlin' the tres- agent, and the evidence showed that the same 
funder ^ oifteer took the plaintiff 'to thedrinking-housei it 



1137 


SHEEIFF— Lrnm 

was not necessary to jandoco the warrant to 
make him liable, liarshuui v. JJ-idlooh 2 P, 

I). 241 ; 10 A. & E. 23. 

When Warrant has been Lost] — A 

sheriff’s officer proved that he had seized goods 
under a warrant on a li. fa., which was brought 
to him by his man, who told him that he had 
.obtained it from the slieriffis office. The officer 
also stated, that he knew the handwriting on the 
'warrant, which he had subsequently lost ; — 
Held, that this was sufficient evidence" to prove 
that the officer acted under the authority of the 
sheriffi. 3fo()/L v. llapluwU 2 Scott, 489 ; 2 Bing. 
/N.C.) 310 ; 1 Hodges, 289 ; 7 Car. & P' 115 : 5 
L. J., C. P. 46. 

A sheriffis officer, after making a seizure, 
handed over the warrant to the auctioneer by 
■whom the goods were sold. Diligent search 
had been made for the warrant among the 
papers of the auctioneer (who was deceased), 
but it could not be found, nor was it annexed to 
the returns of the sale delivered into the excise 
office ; — Held, sufficient to let in secondary evi- 
dence of the contents of the warrant, in order to 
connect the sheriff with the officer, and that it 
'was not necessary to produce the supervisor for 
the district through whom the returns -were 
made to the excise office, or to show that a search 
Iiad been made among bis papers. Jlimhall v. 
Lloyd, 2 M. & W. 450 ; 6 L. J., Ex. 115. 

Officer need not be Sworn.]— sheriff’s 

officer subpoenaed to produce his warrant, need 
not be sworn. Ilex v. Menlh^, M. & M. 515, n. 
8. P., Shepherd v. Whehle, 8 Car. & P. 534. 

Indorsement on Writ.] — In an action against 
the sheriff, for not arresting a party, proof of the 
indorsement of the officer’s name on the writ by 
SL clerk in the under-sheriff’s office, is sufficient 
to connect such officer wdtli the sheriff, and show 
that the indorsement was made with his autho- 
rity, without calling the officer himself, or pro- 
<lucing the -waiTant under which lie acted. 
JSrancis v. yeave, 6 Moore, 120 ; 3 Br. & B. 126. 

In order to connect the sheriff with the act of 
his bailiff, it is sufficient to produce the writ 
with the name of the bailiff indorsed upon it, in 
the sheriff’s office, without proving an authority 
to indorse upon the writ the name of the bailiff 
by whom it is to be executed. Tealhy v. Ga^- 
eolgne, 2 Stark. 202. 

But it wns afterwards held that it \vas not 
.sufficient. Morgan, v. Lirydyea, 2 I8tark. 314'; 1 
B. &Aid. 647. 

An indorsement upon the writ (returned and 
filed by the sheriff) of the name of the officer is 
not sufficient to make the sheriff responsible 
witliout proving that his name was written upon 
it hr the authority or with the privity of the 
sheriff, inn v. uWddleme iSheHff'), Holt, 217 ; 

7 Taunt. 8. 

In an action against the sheriff for the extor- 
tion of his oilicei, the plaintiff proved an ex- 
amined copy of the writ on which the officer's 
name was indorsed, and that a person of that, 
name actually executed the writ, and that the 
•course of the sheriff’s office was that the name of 
the officer to whom the warrant was granted was 
usually indorsed on the writ Held, sufficient 
prima facie eyidence to connect the sheriff with 
the aOts of the offieer. Seott v. 2 

<], ^ J. 238'; 2 Tyr. 257 ; 1 t. J., Ex. 97. 

Where, in an action for an escape against the 
eheiiff, the writ in the former action was pro- 
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duced to connect him with his officer, on which 
was indorsed “warrant to B.,” who, on being 
called, stated that he had delivered the wari*;int 
to another who did not produce it : — Held, that 
it should have been left to the jury to say 
whether B. acted under the sheriff’s authority, 
the indorsement being primh facie evidence that 
he did so act. Lh'mor v. IViilUpa, 5 Moure, 181, 
II. ; 3 Br. (k B. 27, n. ; Holt, 537 ; 17 E. E. 675. 

A sheriff obtained judgment against A., in an 
action on a bail-bond. On this a li. fa. issiiet.1, 
directed to the coroner. .8., who was attorney 
for the sheriff, and also for others, indorsed the 
name of the sheriff’s officer on the wj*it ; the 
coroner’s broker seized a barge, which was bought 
by B., and the price paid to the officer ; subse- 
quently the barge was <daimed by others, and B. 
lost his purchase .—Held, that under these cir- 
cumstances the officer was not the agent of the 
sheriff, so as to make the sheriff liable for money 
had and received at the suit of B., although it 
was proved to be the practice at the shel'iff’s 
office to indorse the name of the officer on the 
writ. Snrjeant v. Cowan, 5 Car. 6c P. 492 ; 1 C. 
& M. 491 ; 3 Tyr. 538 ; 2 L. J., Ex. 235. 

Sheriff’s Return.] — The writ with the sheriff s 
return upon it is only evidence against him to 
the extent of his duty under it, and it is no part 
of his duty to annex "the officer’s name to the re- 
turn. mu V. Middlesex Sheriff, Holt, 217 ; 7 
Taunt. 8. 

In an action by the assignees of a bankrupt, 
for goods taken by the sheriff under an execution, 
it appeared that the goods were taken at about 
that pei'iod of the year when the slieriff’s were 
chai'ged ; and it was proved that a witness, after 
the cause was set down for trial, saw a form of 
return indorsed on tlie writ, whicli had never 
been returned. This form of return was signed 
by the sheriff : — Held, to be sufficient evkicnce 
that he was the sheriff who executed the writ ; 
and that if the writ, when produced at the trial, 
has his name erased, and the name of the pre- 
vious sheriff substituted, it will be a question for , 
the jury, whether that substitution was made to 
coi'rect a mistake, or to defeat the plaintiff. 
Whitelwnse v. Atliinson, 3 Car. k P. 344. 

In an action against a surviving sheriff of 
London, a return to a writ directed to both the 
sheriff's, purporting to be tlie return of both, is 
conclusive to show that the return was autho- 
rised by the survivor, Carlile v. Ihtrldns, 3 
Stark. 163. 

A written memorandum of an arrest, and of tlie 
place where it occurred, made by a sheriff’s officer 
at the time of the caption, and sent b}' him im- 
mediately to the sheriff’s office, and there filed 
in the course of business, is not, after the death 
of the officer, evidence of the place of arrest in 
an action, between a bankrupt and his assignees. 
Chambers v. Mernasooui, 1 Tyr. 335 ; 1 C. & J. 
451, Affirmed, 1 C., K. k E. 347 ; 4 Tyr. 531 ; 

3 L, J., Ex. 373— Ex. Oh. 

Evidence as to Time of Execution.]— A sheriff’s 
officer, having a 0. fa. against A., called at his 
house when he was from home, waited till lie 
returned, and then informed him of his business : 
— Held, sufficient evidence to warrant the jury 
in Ending that the writ was executed at the time 
of the officer’s entry. JBird v. nass, 6 Man. & G. 
143 ; 6 Scott (H.B.) 928. 

, Admissions by Officers.]— In an action against 
the sheriff, admissions by the under-sheriff are 





of the wards escaped : — Held, that the plaintiff ctmki 
are not not sue the sheriff' for such escape, and that the 
[cd with oiiicer must be taken to be his special bailiff', 
sheriii’s JJoe v. Tri/, o iiirig. (N.C.) 573 ; 7 I). P. G. G3(l 5 
7 iScott, 704 ; 8 L. J., C. P. 34G. 
king the A mere request that a particular officer may be 
i b}'- the empkwed in the execution of process, does not 
ting the constitute that officer a s];eciai bailiff of; the 
cer who party, Corbet v. JJroion^ G D. P. G. 704. S, P.^ 
; sheriff. JJaUon v. Megtjat^ 4 D. P. G. 557. 

, E. 454 ; Judgment iiaving been signed against a deferi- 
2 P. ck dant, the plaintiff's attorney sent two writs of 
70. ca. sa. to a sheriff's officer, with directions to 

a false arrest the party, and instructions as to whei’e he 
i bailiff', was likely to be fount 1. The officer having scut 
iirected, back these writs they were then sent to the 
before under-sheriffj with directions to forward war- 
execute rants to the same officer : — Held, that these 
\yHli V, facts did not amount to an appointment of 


Effect as regards Buling the Sheriff to Betoa.] 

— The general rule is. that, where a plaintiff ap- 
points a special bailiff, he cannot rule the sheriff 
to return a writ of fi. fa. : but where such a rule 
had been obtained, and the object was to procure 
a return, of nulla bona, with a view to sue out 
a ca. sa., the court dischargeil a rule on the part 
of the sheriff' to ser the rule aside u[>ou payment 
of costs by the i-ffaintitf, the plaintiff also uiider- 
taking not to bring an action. lianUntj \\ Holder 
or Holden, U 1). P. G. G50 ; 3 Scott (x.E.) 293 ; 
2 Man. & G. 014. 


Plaintiff Attending when Goods Seized.] — If 
a man employing an officer attends with the 
officer, who seizes iii his presence the goods of a 
thii’d person, under an execution which lie has 
sued out, he makes luinseif responsible for the 
officers acts. Meredith v. Man-man, 5 Gar. & 




1141 SHERIFF Liahility for Acts of Officer. 1142 

esciipo, from the gaol to such place as the writ How Discharged.]- A man who becomes surotv 

should direct” ; and he and twosureties gave the for an officer to the nheritf cannot diseharce bt 
slimnfE ‘-i boml tor the dne perfonnauce of such obligation within the year, without the conseilt 
covenants , and the toimei bei^g in attendance of the sheri:^ and of the other sureties. Marftn 
at the quarter sessions, the sheriii, on receiving a v. Weimmi, Lotft 225 
habeas corpus for the removal of a prisoner, ’ 

direc.ted a warrant for that purpose to the de- 
fendant and S., “ by him (the sheriff) for that LIABILITY OIL 

time only thereto specially appointed ’L and S., . nnowiv 

who was the defendant’s turnkey, proceeded with * * ^ 1 HOCLbs. 

the prisoner towards the place of destination, but The duty of tlie sheriff with respect to the roll 

allowed him to escape: — Held, that the sheriff of fines sent to him by the clerk of the peace 
haviog specially directed tlie warrant to !S., and pursuant to 3 Geo. 4, c. 46 (the Levy of Lines 
appointed him for that particular purpose, Act, 1822), is not purely rniiiisteriai, and the 
neither the gaoler nor his sureties were liable on isherilf is not justified in levying a fine stated in 
the bond, for a breach of the covenants con- the roll to be unpaid, when the amount has been 
tallied in the indenture, liijland v. Lavender, paid to the sheriff himself before receiving the 
9 Moore, 71; 2 Bing. 65; 2 L. J. (o.s.) G. i\ I'olk Wildrti v. MorrU‘, 22 L. J.. M, C. 4 ; 16 
116. ' Jtir. 1115 ; 1 W. E. 65. 

An action by a sheriff: against the sureties of If a deputy sheriff in possession of goods seized 
his bailiff, on a deed to indemnify the sheriff under an immediate extent, on receiving a sub- 
from costs, touching or concerning any matter sequent ff, fa., at the suit of a subject, cmitractSy 
ivherein the ba,iliff should act as bailiff, and to with the judgment-cieditor to deliver him a 
indemnify him from all damage, loss, costs, &c., certain quantity of the goods on his paying into 
by reason of any return, and auainst all loss, ibe sheriff’s hands the debt due to the crown ^ 
c<Ws, Ac., the sheriff should be liable- to by reason which is accordingly paid, and if, afterwards, 
of returning, not returning, or misreturning any whilst his officer is in the act of delivering and 
ivrit, by the act or default of the bailiff, may be measuring the quantity, the goocis are rescued, 
maintained, where costs or loss have been in- the sheriff is liable on such contract to the judg- 
curred by the sheriff in defending an action, if ment- creditor, who may maintain an action on 
he has been damnified by coiisequence of the act the contract, or recover on a common count for 
oE the baliff, although the bailiff may not have goods sold and delivered, or money had and re- 
done anything wrong in the matter wherein he ceived; ami a beginning to measure and deliver 
acted, in respect of which the action had been is uofc such a delivery as will satisfy this 
brought against the sheriff, or the loss had been ].>articular contract. Thomas v. Fearse, 5 Price, 
sustained. Farehrother v, Worsley, 1 Tyr. 424 ; 678. 

i/ ’frr’ * ^ Sessions discharging Defendant before Honey 

1!;X. io.>. 4.* D £ ^ 4 . 'paid over.1 — Where, upon a recognizance for- 

Itashonfedefendsanactaitm-at^^ at quarter sessions, the sheriff kas leviort 

as well as he can, lie iii.vj iccoiei Ins costs tiom j pejjaitj and has the defendant in 

the surories at Ins bailiff who oxecutod the wi.t ; ^xeontion for the resklue. the session have juris- 
though he h.is a leitict agai is on the ^tj ct, ion over the whole rocogiusance ; and if the 

ground tlwt evidence was not produced, which, discharged the 

m another and subsequent suit between other ,irfe„daiit wholly therefroi. before the money 
IHirties, involving the same question, was ob- been paid over to the treasury, an 

tauieil. JO, action lies against the sheriff for the amount. 

When Sheriff Compromises an Action 5 M.& lly.307 ; 8 I,. 

brought against him.] — -if, after he has obtained 
a rule nisi for ii new trial, he compromises the . 

suit, with the assent of some of the sureties, by 2, On Mbit of Fiebi Facias. 

paying a less sura for .lamagus than woffid be re- Executing, 

coverabic, and a loss sum for Ctists tlian were 

incurred., he may recover his own costs against Amount to be Seized.] — The duty of a sheriff, 
tlie surety wIk> did not assent, if it ap}>ears that in the first instance, 4s to seize so much goods as; 
the compromise was, under the circumstances, will be reasonably sufficient, if sold, to satisfy 
reasonable. I b, the sum indorsed on the writ ; and his duty to 

seize in respect of rent does not arise until the 
Betaking from, in Ireland.] — Betaking from landlord has made a claim, when, on the refusal 
special bailiff: a inan’s own goods without force, of the tenant to pay the rent, the sheriff is bound 
no criminal rescue under 27 k. 28 Viet. c. 99, to levy it under the writ, and, consequently, to 
s. 26 (the Civil Bill Courts Procedure. Ameudmeiit seize to a larger amount. Gamier v. Chaylnt, % 
Act (Ireland), ,1 864), or at common law. liey. v. Ex. 503 ; 18 L, J., Ex. 42. 

IIVM.C, Ir. .It 10 C. L. 511. 

Breaking open Boors.] — A sheriff having eii- 
Indemnity Bond procured by Fraud of Sheriff’s | tered at the open doors of a house need not 
Officer,] — A slieriff cannot recover on an indem- demand to have the inner doors opened to him 
nity bond which has been produced by the fraud before he breaks. them, in order to take, under a 
of iiis own officer. JiapJmtl v. Goodman, 8 H, & ff.fa., goods which are within the house, flutehln- 
It 547 ; 8 A. & E. 565 ; 1 "W., \\t k H, 363 ; 7 son v. Mroltyjk Taunt 619 ; 13 E. B. 703. And 
Qt'B. 220 , - vi ; , - , ’ y, Zeigltyl Marsh. 565 j '6 Taunt, 

V^Aplea to an action m such a bond, that it, 246 p 16 B. B; 614. .y' 
was obtained by the sheriff and others in i d it • 

collusion with him by fraud and covin, is a good "Where the sheriff was lawfully m a room occu- 

' Ik ' r / '• ^ r ^ ^ • •• by an under-tenant of the plaintiff m his 


Sessions discharging Defendant before Honey 


2. On IYbit of Fiebi Facias. 
a. Hanner of Executing. 
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■dwelling-liouse, and had entered the residue of the at liberty to proceed on the ii. fa. already issued : 
'dwelling through an open door com muni eating — Reid, that the writ never was, in fact, ivith- 
hetween the two tenements, in order to seize the drawn, and consequently tliat V. ivas entitled to 
plain tiii’s goods ; and having seized the goods, the proceeds^ of the sale of the goods in the 
was unable to carry them away without himself sheriff’s hands as against W. who claimed them 
•opening the outer door, which was locked, neither under a bill of sale executed by the judgment 
the plaintiff nor anyone on his behalf being pre- debtor before the direction to withdraw the fi. fa. 
«ent whom the sheriff could request to open the Wlthc7‘.^‘ y. Parlier, 4 X. 524 ; 28 L. J., Ex. 
4ooi' : — liekL that he wms justified in breaking 292. Affirmed, 5 H. X. 725 ; 29 L. J,, Ex. 320 


P. 187 ; 7 A. & E. 827 ; 7 L. J., Q. B. 169. Subsequent Delivery of Writ by Second Credi- 

A sheriff’s officer, in execution of available tor.]— If a fi. fa. is delivered to a sheriff, with 
writ, peaceably obtained entrance by the outer directions to suspend the execution, and in the 
door, but before he could make an actual arrest meantime another wuit is delivered by another 
was forcibly expelled from the house, and the creditor, the sheriff is bound to levy under the 
^nuter door fastened against him. The officer latter wait in preference to the former, although 
obtained assistance, bro^ke open the outer door, the former writ wms not deliv'ered with any 
jand made the arrest Held, that tlie officer was fraudulent intent to protect the goods of a 
justified in so doing. Held, also, that demand of debtor. Jliuit v. Tloopef. V^ M. &: W. 664 ; 1 D. 
re-entry under such cffcumstances was not requi- & E. 626 ; 13 L. J., Ex. iS3. 

:site to justify his breaking open the outer door. 

Aga Kwrhoolw Mahomed v. Reg., 4 Moore, P. 0. Eetaining Possession after.]— Goods having 
;239. been seized under a fi. fa. against a plaintiff, at 

Qme-re, if indictment for an assault and false the suit of H., a claim wms made under a bill of 
imprisonment wfill, under such circumstances, lie sale, with a schedule annexed. The clerk of G.’s 
.against the sheriff’s officer. 11). attorney, in consequence, called on the officer, 

and wms told by him, that the goods were being 
Searching House of Administratrix.]— Under com})ared wdth the schedule ; and, subsequently, 
.a fi. fa, against the goods of an intestate, in the in the course of the day, G. being indisposed to 
hands of his adminikratrix, or of the husband of contest the claiin. the clerk gave the following 
the administratrix in her right since her mar- notice to the officer: — ** H. v. TU, withdraw,'' 
riage, the sheriff may justify entering the house under the fi, fa. herein, the goods having been 
of the husband to search for goods of the in- claimed.” The officer afterwards discovered, 
testate, though none are found therein, because that part of the goods were not included in the 
that is the most natural place of custody for schedule, and these he retained and sold ; and he 
them. Coolie v. BiH, 5 Taunt. 765 ; 1 Marsh, for some time retained possession of part of the 
333 ; 15 li. E. 652. g'^ods claimed, which, when seized, were in the 

plaintiff’s possession. Three (lays afteiwards, 'In 
Seizure on Sunday — ^Withdrawal — Subsequent consequence of the plaintiff’s application, the 
Seizure on Thursday — Effect of.] — A -warrant clerk called on the officer, to enquire why he did 
having been directed to the defendant as bailiff not withdraw ; and being told that these w'ero 
-on a fi. fa. against the plaintiff’s goods on Sunday, goods which did not belong to the claimant, ex- 
.some assistants employed by the defendant broke pressed his approbation of their detention: — 
into the plaintiff’s house and seized his goods. Held, first, that the terms of the order, though 
They continued in possession until the following prlina facie giving a direction to the sheriff to 
Tuesday, wiien they withdrewx They returned withdraw^ generally, -were to be interpreted with 
^on the following Thursday and proceeded to lot reference to the circumstanees under which it 
the goods for sale, and remained in possession wuis given, and that they sufficiently negatived 
until the Satuirlay, when the defendant, for the an intention on the part of G., that it should 
first time, came on the premises and sold the be treated as a general order. Walker w Hunter, 
.goods under the wait and warrant: — Held, that 2 C. B. 324 ; 15 L. J., C. P. 12 ; 9 Jur. 1079. 
the sale was not vitiated by the previous illegal Held, secondly, that the act of detention having 
•seizure of the goods, since the principle wiiicli been done for G.'s use and benefit, a ratification 
^go veins an arrest of the person does not apply by him had a retrospective operation, and would 
to an execution against goods. PerPmal v. Stamj), have rendered him liable to an action of trespass, 
‘,9 Ex, 167 ; 2 C. L. E. 282 ; 23 L. J., Ex. 25 ; 2 had it not been justifiable. II). 

W. E. 14. 

b. Notice to Withdraw. c. Withdrawing from Possession and 

What Amounts to.] — ^XJnder a fi. fa. at the suit Eesene. 

of P., lodged with the sheriff of Hants, the goods Withdrawal from Possession.] — Where a 
of the execution debtor were seized. Before the sheriff has taken possession of goods and chattels 
return of the writ, P. issued a ca. sa., under under a fi. fa., his officer should Gontiimf 3 in pos- 
which the debtor was arrested in Middlesex. The session ; or, if he nia}'' abandon it even neces- 
iattoraey of P. by letter directed the sheriff of sarily for a time, he must clearly and satis- 
Hants to withdraw the fi. -fa. There wms at the factorily account for so doing, in order to 
V time another fi, fa., at the S'Uit of W., lodged with sustain his right against others, afterwards 
' the sheriff, and no directions' were in fact given claiming under legal authority to seize the same 
-rf-to the bailiff in possession to -withdraw, and he goods ; and, in case of an abandonment on the 
d''.oontinued in possession holding both warrants ; return day of the writ, possession cannot after- 
r ' ' an order was subsequently made by a judge that, wards be resumed. AeUand v. Payntar, 8 Price, 

qghinst the A sheriff returned that he seized the defen- 
3^^ shbmj4;b^e danPs goode* and kept possession, hte received 
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from the attorney of the plaintifE an order to ' 
withdraw from posscrfsion : — Held, that the return 
was good, for the attorney of the plaintiff meant 
the attorney in the action ; and that he had 
power to order the sheriff to quit possession. 
Zci'i V. d Ex. 5SS ; 7 D, cV: L. 185 ; 111 

L. J., Ex. 62. 

After the slieriff had seized under a fi. fa., the 
execution debtor executed a deed under tlie Bank- 
ruptcy Act of 1861, which wars duly registered and 
gn.Z( ‘tted . On an application by the debtor to tlie 
coui-t. the sheriff was directed to withdraw. 

V. MotNirtst, 86 L. J., Ex. 40 ; L. E, 2 Ex. 
35': 15 L. T. 254 ; 15 W. R. 340. S. P., 3Iarki 
V. Hall, 7 B. A 8. 889 ; 86 L. J., Q. B. 40 ; L. R. 

2 Q. B. 81 ; 15 L. T. 243 ; 15 W. R. 155. 

Power to Ee-enter.]— Where the sheriff has 
entered and then withdrawn his writ in conse- 
quence of an arrangement having been come to 
between the execution creditor and the execution 
debtor, the sheriff cannot re-enter again without 
fresh instructions from the execution creditor. 
Shaio V. A?>%, 52 J. P. 182. 

Rescue.] — If A., under a pretence of a pur- 
chase, obtains possession of B.’s goods with a 
preconceived design not to pay for them, ajid 
absconds to avoid a suit for the value, and the 
sheriff seizes such goods in execution imme- 
diately after the delivery to A., it seems that B. 
may lawfully rescue them out of the hands of 
the sheriff even by stratagem ; but the validity 
of the purchase by A. is a question for a jury, 
as it depends upon whether the vendee had 
obtained p>ossession of the goods with a pre- 
conceived design not to pav for them. Bridal 
(Bari) V. Wihmore, 2 D. k R. 755 ; 1 B. &; 0. 
514 ; 1 L. J. (O.S.) K. B. 178. 

A bailiff!, under a slieriff’s warrant addressed 
to him alone, and not to him and his assistants, 
seized goods in execution, left them in charge of 
keepers, and went away ; during his absence, 
the goods were rescued by the prisoner from the 
keepers : — Held, that, under these circumstances, 
he couhl not bo convicted of having by threats 
and violence compelled the bailiff to aban- 
don the seizure. Bey, v. Boonan, Ir, R. lu 
C. li. 505. 

d. Sale of G-oods. 

Conij[>are ease,s‘ post, Action for Wkongftjl 
OR HEaLIGE.lS^T EXECUTION. 

Duty to Sell under Pi. Pa.~Bankruptcy— 
Absence of Bequest by Official Receiver or Trustee 
to Sheriff to deliver Goods,] — After goods had 
-been taken in execution under a writ of ti. fa., 
but. before sale, a receiving order was made 
against the execution debtor, and notice thereof 
given to the sheriff by the official receiver. The 
official receiver, however, made no request for 
deliveiy of the goods, but informed the sheriff 
that; he would leave him to realise the goods, 
and account to the official receiver in due course. 
The sheriff accordingly sold the goods. After- 
wards the execution debtor was adjudicated 
bankrupt, and a trustee appointed. In ^ an 
action by ' the . trustee in bankruptcy against 
,the sheriff, to recover damages for a wrongful 
and illegal sale : — Held, that in the absence of 
a request to the sheriff to deliver the goods to 
the official receiver or trustee, as provided by 
. s. 46, and sub*s. 1, of the Bankruptcy Act, 1883, 
there was nothing in ss. 9, 45, and 46 of that act 


' tberfe' « aiothing in ^sa. 9^ 45, 46 of that act 


to alter the authority of the sheriff to sell in 
pursuance of the writ of fi. fa., and that ilie 
sheriff, therefore, was justified in selling the 
goods, ^ notwithstanding the making of the 
receiving order. Wifdford\<ii Tender v. Leinf, 
61 L. J., Q. B. 546 ; [1802] 1 Q. B. 772 ; 66 L. t.. 
812 ; 40 W. R. 483 ; 56 J. F. 604--C. A. 

Amount to be Offered for Sale.]— -It is the duty 
of the sheriff’s officer to stop the sale as soon ns 
sufficient money is raised. Caoh v. Palmer, 6 B. 
& C. 739 ; 9 D. &; R. 728 ; .5 L. J. (o.s.) K. B. 281 . 

A sale by a sheriff is for ready money and 
immediate delivery ; and he is not justified, afteir 
he has sold as much as will ap})arently satisfy tlie 
writ, in selling more, on the speculation that the 
actual delivery of the goods sold may be prevented 
by loss or accident. Aldred v. Coudalde, 6 
Q. B. 870 ; 8 Jiir. 956. 

Indemnity to Execution Creditor in order to 
Delay Sale,] — An undertaking to indemnity an 
execution creditor, if he will allow the sheriff to- 
delay selling, cannot be made a rule of courts 
even by consent, where the person vrlioso under- 
takes is neither party nor attorney in the suit. 
Lyall v. Lamh^ 4 B. <St Ad. 468. 

Rot Selling within Reasonable Time.] — A b 
action lies for a judgment creditor against a 
sheriff for not selling within a reasonable time 
after a seizure. Bales v. Winypdd, 2 N. & M. 
831. S. P., Airtoii v. Baviii, 3 M. k Scott,. 
138 ; 9 Bing. 740 ; 2 L. J., C. P. 89. 

But the plaintiff can recover nominal damage.^ 
only, unless actual injuiy is proved. Ib. 

A sheriff must sell the goods within a 
reasonable time, and before the return of: the 
venditioni exponas, or he will be liable to an ac- 
tion. Jacobs Y. Humphrey^ 4 Tvr. 272 ; 2 0. & 
M. 413 ; 3 L. J., Ex. 82. 

Pressure by Creditor.] — A sheriff who seizes 
under a fi. fa. may proceed at once to prepare 
for selling unless such a sale would in the cir- 
cumstances be unreasonable. There i.s no rule 
requiring him to hold his hand for a reasonable 
time, A sheriff may properly consult the inter- 
ests and conform to the instructions of the exe- 
cution creditor where doing so involves nothing; 
incompatible with his duty. Oroah, In re,. 
Southampton Sheriff, Em parte, 68 L. J., Q. B. 
756 ; 10 R. 894 ; 71 L. T. 236 ; 42 W. R. 650 
1 Manson, 410. 

Remainiug on Premises after Sale.]— Action 
against a sheriff for breaking and entering a 
dwelling-house ; plea, that he entered under a fi. 
fa., and seized a lease under which the plaintiff 
held the house, and, before the return of the 
writ, sold the term, and continued in possession 
of the house for the further execution of t.he 
writ. The plaintiff new assigned, that the 
sheriff continued in possession an unreasouable 
time after he had seized and sold the lease. The 
term was sold by auction, but there was no as- 
signment executed Held, that the action was^ 
mamtainahle'; that the seirare did not vest the 
term In the sheriff until he executed an assign- 
ment to the purchaser ; that, whether the word 
“ sold ” meant an; actual assigiiiment or not, the 
sheriff could not remain in the house after he had 
sold the term. Mayfair v. Mmg'rore, 14 M. k 
W, 239 ; 3 B, & L. 72 ; 15 L. J., Ex. 26 ; 9 Jar. 
783. 







I*ailure of Belivery to Ftircliaser.] — A party 
piircliased goods of the sheriff under an execu- 
tion, with a knowledge that they were deposited 
at the manufacturer’s, but did not apply for a 
delivery till after the time the sheriff was bound 
to pay over the money : — Held, that he could not 
maintain an action against the ssheriff, upon the 
manufacturer refusing to deliver them up. Ihin- 
mil V. (rarreft, 1 Car. k F. 169 ; 2 L. J. (o.s.) 

K. B.142 ; 26 ll K. 629, 

A fi. fa. directed to the coroner issued on a 
judgment obtained by a plaintiff, and the 
plaintiff’s attorney indorsed thereon the name of 
S., an officer of the sheriff, who, after the goods 
seized under the fi. fa. had been sold, received 
the proceeds from the broker, and did not hand 
tliem over. A person who bought goods at the 
sale which had been seised under the ff. fa., but 
which w^ere afterwards claimed by a third 
party, and taken away from him, brought an 
action against the sheriff for the purchase-money 
paid bv him, the consideration having failed - 
Held, that S. was not the officer bf_ the sheriff, 
but of the coroner, and that the defendant was 
not connected with the proceedings so as to be 
liable. Sarjeant v. Coibmi, X C. & M. 491 ; 3 Tyr. 
538 ; 5 Car. & P. 492 ; 2 L. J., Ex. 235. 

Partnership Property.]— One partner cannot 
maintain trover against a sheriff for a mere sale 
of his share of the partnership property under 
a ff. fa. issued aarainst the other partner for a 
separate debt. The sheriff in snch case is in the 
same position, so far as regards his liability in 
trover, as if the sale had been by the execution 
partner; and upon a plea of not guilty the 
partnership is good evidence. Mayhew v. Her- 
rwli, 7 C. B. 229 ; 18 L. J., C. F. i79 ; 13 Jur. 
1078. 

Liability for not Selling Goods.] — A sheriff 
who, having seized goods under a ff. fa., receives 
notice in general terms that the execution debtor 
bas committed an act of bankruptcy, may take 
reasonable time to inquire whether the statemen t 
is true before proceeding to sell, unless he is 
aware of circumstances which cause him to think 
that the notice is a mere pretence. At/A-hford v. 
Mvrray, 23 li. T. 470. 

At the trial of an action by an execution cre- 
ditor against a sheriff, for not levying a debt of 
€0/,, the landlord of the debtor was called as a 
witness, and stated that the sum of 4CZ. was due 
from the debtor for rent ; and it appeared that 
the sheriff had withdrawn the execution, upon 
notice from the landlord, who had subsequently 
distrained and realised less tljan the rent due : — 
Hold, that the plaintiff was entitled to recover 
from the sheriff the amount realised under the 
distress. Augustin v. OhalllSy 1 Ex. 279 ; 17 

L. J., Ex. 78. 

Sale by Sheriff to Befendant of Goods not 
belonging to Execution Bebtor — Sale by Befen- 
dant of Ms Bargain to Plaintiff— Validity of 
latter Sale,] — ^The defendant, at a sheriff’s sale, 
bought goods from the sheriff for 187. The 
(laintiff, who was also at the sale, bought the 
efendant’s bargain of him for 57,, and paid him 
‘7. The defendant paid the sheriff the 187,, ; 
the sheriff began to deliTer the goods to the 

^ ' as- ’ not 

:t¥"df ; and 
‘ '■ ' '' ''-Hbld, that' 
defendant 


tion, the plaintiff having paid the 237. to the 
defendant, not for the goods, but for the right 
which the defendant had acquired by liis pur- 
chase, and that this consideration had not failed. 
Chapman v. Speller^ 14 Q. B. 621 ; 10 L. J., Q. B, 
239 ; 14 Jur. 652. 

Purchase of supposed Interest in Land, which 
Turns out Worthless — Beturn of Beposit.] — In 
1861, C., tenant from year to year of lands', died 
intestate, leaving several children, and a widow, 
who continued in i^ossession, and in 1864 mar- 
ried P. No administration was taken out to C;,, 
and F. remained in possession, letting and sub- 
letting the lands, but the landlord declined to 
recognise him, and gave receipts foi’ the rent, 
which was always ]')aid by P.’s wife, to the rc])re- 
sentatives of G. In 1874, writs of fi. fa. issued 
against P. were lodged with II., who, as sub- 
sheriff, thereupon announced a public sale of 
P.’s “interest” in the premises, the advertise- 
ment stating that they had been seized, under 
the writs ; and referring to B., the auctioneer, 
foi' further particulars. B. and H. deposed that 
at the auction they announced they were selling 
■P.’s interest, “ whatever it is.” This, however, 
was not admitted by the plaintiff, who became 
the purchaser for 9007. and paid 300/. deposit, 
but afterwards refused to complete, on the 
ground that P. had no interest in the premises. 
The plaintiff then brought an action for money 
had and received against R., to recover his 
deposit, when the jury found that II. had sold a 
subsisting term in the lands, on the supposition 
that C.’s interest was vested in P., and that as 
R- had no right to sell that interest, the plaintiff 
was entitled to recover : — Held, that P. had no 
interest in the lands which the sheriff could 
seize and sell, and that consequently the plaintiff 
was entitled to repudiate his contract, and have 
his deposit returned. JCeanneg v. Jbian^ 2 L. R., 
Ir. 61— C. xV. 

Injunction restraining Sale by Sheriff.] — 
Goods having been taken in execiition under a 
ft. fa. against W., the trustees of Mrs. W.’s settle- 
ment claimed them as separate estate of the wife. 
The sheriff thereupon took out an interpleader 
summons in the common pleas division, upon 
which an order was made that upon tlie trustee 
paying 115/. into court within a limited time, 
the sheriff should withdraw, but iu default of 
such payment being made, should sell and ])ay 
the ])roceeds into court, and that the parties 
should proceed to tlie trial of an issue as to the 
title to the goods. The money was not paid into 
court by the trustee within the tiiue, and the 
sheriff advertised the goods for sale. IRrs. W, 
thereupon commenced an action in the chaiiceiy 
division to have the trusts of the settlement 
carried into execution, a new trustee appointed, 
and in the meantime, for the appointment of a 
receiver. An injunction to restrain the sheriff 
from selling the goods or remaining in possess- 
sion of them was granted by Malins, V.-O. ; — 
Held, on appeal, that this order was a restrain- 
ing by injunction a proceeding pending in the 
common pleas division, and was inconsistent 
with the Judicature Act, 1873, s. 24, sub-s, 5, 
and must be discharged. WrigM v. Medgrane^ 
11 Ch. D. 24 ; 40 L. T* 206: 27, W: B. 
q*A.,; / ' ‘'‘-"G*: ^ ; , 

‘ The 'court 'will not interfere to' trestrain a 
sheriff from selling goods seized by him, qn ail 
offer of indemnity by a third person, claiming 
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the eoocls. ITarrisoji v. Fofiter^ 4 D. P. (1 588 * ' 
1 TT.\^ W. 650. ’ ; 

On the 20ih of August the sheriff, under a fi. 
fa. apinst A. took ])ossession of ih’s furniture 
in A.’s house. Both before and after seizure B. 
gave formal notice to the sheriff that the fiirni- 
turc was his, and on the 2Brrl issued the writ in 
this action against the sheriff for an injunction 
and damages. On the 2r)th of xiugust the sheriff i 
issued an interpleader summons, under which an I 
issue was directed and an order made for the ^ 
sheriff withdrawing from possession on payment 
of inOf. into court. The sheriff accord ii‘gly 
withdrew from possession on the 1st of Septem- 
ber. B.’s title was afterwards admitted }>y the 
judgment creditor, and the 100?. paid out of 
oourt to B. B. now brought this action to trial 
against the sheriff for damages ancl costs :— field, 
that the sheriff had not exceeded the scope of 
his duty in retaining possession till ordered to 
withdraw under the interjjleader order, and that 
the action must be dismissed, but without costs, 
on the ground that the sheriff might have applied 
to the judge, under the interpleader order, to 
dispose of the matters in question between him 
and the plaintiff. Aylwin v. Means, 52 L. J., 
Ch. 105 ; 47 L. T. odd. 

Duty of Sheriffs Officer receiving Tele- 
gram as to.] — It is the duty of a sheriff’s officer 
who receives notice by telegram, purporting to 
be sent by solicitors in London, of an injunction 
being granted by the court of bankruptcy to 
restrain a sale in the country under an execu- 
tion, to telegraph to the court of bankruptcy, or • 
to the LondoTi agents of the sheriff, to ascertain | 
whether an injunction has really been granted. ; 
Lmiqlay, Mst Snvifh, EiV -paHe, Bishop, 

In re, 49 L. J., B'k. i ; 13 Ch. D. 110 ; 43 L. T. 
187; 28 W. R.'l74. 

liability of Sheriffs Officer for Acts of 

Deputy.] — A sheriff’s officer, who is not himself 
present at the sale, and who has no actual notice 
of the injunction, is not responsible for the act 
■of his deputy who allows the sale to be continued 
after receiving notice by telegram. Ih. 

Payment of Proceeds — Eule for Payment of j 
AToney Levied.] — A rule calling on a sheriff to 
show cause why he should, not pay to the j^laiu- 
tiffs solicitors the money levied under a fi. fa. 
is a rule or an order to show cause in an action 
within Or<l. LI 11. r. 2 : and the application can- 
not be heard unless notice of motion has been 
given to the sheriff under Ord. LIII. rr. 3 and 4. 
"Bdmar v. FmnnnniU 47 L. J., Ex. 767 ; 3 Ex. E, 
237 ; 26 W, B. 083. 

How far Demand is Necessary.]— After a 

return, to a fi. fa. that the money is levied, the 
sheriff is liable to an action for it, without any 
<Iemand of payment. Bale v. Birch, 3 Camp. 
347, 

But when the action was brought without any 
previous demand of the sum levied, the court 
stayed the proceedings on the payment of that 
sum,, without costs* ' Jefferiss v. Sheppunl, 3 
B. & AM. 696, 

- — -When Writ has been Issued Praudulently 
to Defeat Bond fide Creditor.] — Although there 
is strong reason- to believe thata fi,. fa had been 
issued , in order to def rand the execution of a 
bond, fide creditor, and that the sheriff is a party 
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to tlui fraud, the court will not int.ei'fere sum- 
marily to compel the sheriff to pav over tiie 
]i]’oceof!s of the levy to ibo bond iide creditor, 
but the question of fraud must be tried hv a 
jury. Barher v. A/itchdl 2 E. ih ff. 57L 

To Assignees in Bankruptcy.!— -A fi. fa. 

issued against Ih \\1ieii I lie oificc-r wmd. to 
B.’h premises, on the lltji .July, to e.vecira* th*i 
warrant, he found a man in jmssession on behalf 
of trustees under a {h‘C(i of ass[,g'!niient oxcfuted 
by B. for the renelit of his cre'nr(,'rs. The ofiicer 
rhereu])ou returned without, making a levy. On 
the 1-ilh a fiat issued against B., under wldcii he 
was declared bankrupt. On the 1.5tt! .August tlie 
j ofiicer again enterc'd and made an i]ivend>?Tof 
i the goods on the |>remises, assening that he eoii- 
j sidered himself in po^st^ssion. On the 2nd Sep- 
I teniberthe assignees paid tlie sum claime^l under 
j the writ, in oider to prevent the sinuaff from 
; proceeding to a sale, which he tiireatened to <Lo : 

I — Held, that the assignees were entitled to recover 
j the money so })aid. and that, if necessary, it 
, must he assumetl as against the slieriff. that he 
I was, at the time, in possession of the goods. 
Valpy Y. Manley, 1 0. B. 594 ; 14 L. J.,' 0. T. 
204; DJur. 452. 

r>efendants^ suffered judgment by default, and 
the sheriff levied upon their goods for the amount 
of the damages ami costs. A rule nisi was 
obtained, calling on them to show cause wliy the 
same should not be paid over to the plaintiff. 
On behalf of the sheriff, it was then stated, that, 
by a resolution of the house of commons, be: 
was ordered to refund to the defendants, who 
were printers to the bouse of commons, the 
amount levied upon their goods ; and tljat, for 
disobedience thereto, the sheriff had been com- 
mitted to the custody of the serjeant-at-arms. 
It also appeared that the plaintiff, being an in- . 
solvent debtor, his assignees claimed the amount 
of damages, and requirerl the sheriff to pay tluj 
same over to them : — Held, that the resfd'ution . 
of the house of commons did not authorise the ^ 
sheriff to withhold the payment of the proceeds - 
of the levy to the plaintiff ; that the imprison- ■ 
nient of the sheriff for disobeying that resolution 
was no ground for the court to (.lischarge the 
rule ; and that the assignees of the jilaiiitiff v 
should have applied to the court. Stochhih v. 
Hansar(L 3 P. A E. 330; 8 E. P. C. 522; 11 
A. & E. 253 ; 9 L. J., Q. B. 75. 

Payment of Interest on.] — Where a 

sheriff retained for several years a sum of money 
in his hands, the balance of the produce of the 
effects of a crown debtor, seized by him and sold 
under an extent after the crown debt had been 
satisfied, claiming himself a lien thereon for 
poundage, the court ordered that he should pay 
interest on the amount of such balance to the 
parties from whom he h.ad withheld it from the 
time when the court had determined, on a former 
occasion, that the claim of the sheriff was un- 
founded ; notwithstanding which determination 
he had continued to keep the question before the 
court ; and that, although the sheriff should not 
have made irjterest, or any use or advantage of 
the money in the meantime, the court proceeding 
wholly on the ground of the injury done to the 
party* entitled to it. Rex v. Villlers, 11 Price, 
575 ; 22 XL E. 778. 

Damage to Q-oofis Sold.] — In an action 
against a sheriff for seizing waggons, breaking, 





was gooti ; and mat tue new assignment was not Betnrn to Writ, 

a departure fi’om the declaration, and it showed 

a good cause of action. Jjanea^hive Waifgon Co. Form of — Value of Goods.] — The court wili 
V. F}t::>hv(}lb^ 6 H, & K 502 ; 30 L. J., Ex. 231 ; not compel the sheriif to give a specific return of 
3 L. T. 703. the particulars and pi’oceeds of goods sold undei- 

a ti. fa., on tiie ground that his ofiicer Ijas wasted 

Setting aside Sale — Plaintiff Purchasing for tlie goods. Willett v. Sparrow, 9 JMarsh. 293 ; 0 
Kominal Consideration.] — The defendant’s chat- Taunt. 576. 

tel interest in a farm of land was put up for A return to a fieri facias must state the value 
sale under a fi. fa. at the suit of the landlord, of the goods. Barton v. Gill,\ D. & L. 593 : 12 
who was the execution creditor. The sale was M. & W. 315 ; 13 L. J., Ex. 83. 
fully advertised, and, after two adjournments In making a return, a reasonable degree of 
for want of bidders, the solicitor for the plaintiff, certainty is sufficient. Beynoldis v. Barford, S 
who was the only bidder at the third sale, was Scott (K.ii.) 233 ; 7 Man. & Gr. 44-9 ; 2 I). & L. 
declared the purchaser for \l. The interest in 327 ; 13 L. J., 0. P. 177 ; 8 Jur. 961. 
the farm was admittedly of value, but in the Where a sheriff returns that he lias retained a. 
absence of collusive or improper conduct by the sum for possession money, it is no ground for 
sheriff’, the court refused to set aside the sale, quashing the return that the plaintiff is charged 
Cramer v. Murphy, 20 L. B., Ir. 572. with more possession money than the amount 

payable by him for keeping possession. Ih. 

Insufficient Advertisement.] — The defen- 
dant's chattel interest in a farm of land was put When Several Writs are Issued.] — If a 

up for sale by public auction by the sheriff, under sheriff returns a seizure under that and another 
a fi. fa. at the suit of the landlord, who ivas the writ, it is bad. Wintle v. Chefwynd (^Lord,), 7 
execution creditor. The sale was advertised by I). P. C. 554 ; 1 W., W. & H. 581. 
a public notice, and the plaintiff’s agent, who Where there arc two writs, and the goods re- 
■^vas the only bidder, was declared the purchaser main in the sheriff’s hands for want of buyers, 
for iil. The interest in the lands was admittedly he must malie some return as to the value of the 
valued at 600/!. The court set aside the sale and goods, although he will not be bound by the 
conveyance, on the ground that the sheriff did amount stated. Ih. 

not take reasonable and proper care to advertise It is a sufficient return that he has seized goods 
the sale, and that the farm was sold at under- of the defendant by virtue of several previous 
value. JMye Y. Xavauayh, 2i WR., lx.l. writs of fi. fa., according to their priority. 

CIiamhe?‘e Y. Coleman, 9 D. P. C. 588. 

Sale of “Chattel Interest (if any) in 

Tenancy — Sale of a Specula tion-^Outstanding ITulla Bona,]— -Nulla bona is a proper 

Legal Mortgage — Deposit — ^Failure of Considera- return, where the sheriff has paid the proceeds of 
tion.] — sheriff set up for sale “the chattel an execution, either in discharge of rent or of a 
interest (if any)” of an execution debtor in a prior writ. Wi/itle y. Freeman, 1 G-. & B. 93; 
tenancy from year to year, giving full notice to 11 A. & E. 539 ; 10 L. J., Q. B. 161. 
intending purchasers of the fact that it was Where, before the issuing of a fi. fa., a fiat ixi 
alleged that there was a legal mortgage thereon bankruptcy was issued against a delffor, and bc- 
outstanding, but without inquiring further into fore a return of the writ an order was made by 
the existence or validity of such alleged mort- the court of review for annulling the fiat, and 
gage. It subsequently was proved that the after the return the order was confirmed by the 
mortgage was a valid and leg^ one. The pur- lord chancellor, the sheriff’s return of luilin, bona 
chaser rescinded before conveyance, and brought was well founded. Smalleomhe v. Olvvler, 13 M. 
an action to recover the amount of his deposit, & W. 77 ; 2 D. & L. 217 ; 13 L. J., Ex. 305 ; 8 
as paid upon a consideration that had wholly Jur. 606. 

failed : — Held, that the sheriff sold a speculation The meaning of a return of nulla bona is, that 
merely, and that the plaintiff was not entitled to there are no goods applicable to the plaintiff’s, 
recover. Honan v. King, [1894] 2 Ir. E. 648 — writ. Shattoek v. Camden, 6 Ex, 725 ; 2 Xa., MX 
a A, ' & P. 400 J 21 L. J., Ex. 200. 

e. BxeoutiOB of BiU of Sale. Goods originally Sold-Iaouffi. 

Goods seized by a sheriff were valued and cient after Payment of Claim of Landlord sub- 
delivered to the execution creditor upon a bona se^uently made.] — Where a sheriff, after beiJig 
fide purchase by him, but no bill of sale was ruled to make a return to a fi. fa., uiade a return 
"I executed Held, that there was a valid sale of that he had sold the goods seized, and had re- 
.the goods. Bfernaman j.^Bowhem, 11 Ex. 760; ceivedfor them sufficient to sat isfy the moneys 
ff., Ex. 69 \ 4 . A ■ • ' directed to be levied ; but that he afterwards had 

A biff of sale or a warrant, signed "by ^ deputy notice from the landlord that two quarters’ rent 

was.dpe; that he had aiiplied to the landlord,. 
Fwi & ES. 3,^8. f %' A "'A,? ^ but had' not been isermitted by him to haya an* 
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dence of Ins claim, ; and that tlioiij^h he, the 
sheriff, had used <liie dilicceuce, he was unable to 
ascertain whether the landlord liad any Just claim 
in respect of the rent, the court quashed the re- 
turn for insufficiency, and allowed an attachment 
to issue. Jldll V. Crawler/. 7 L. T. 721 ; 11 W 11 
344. 

27o Power of Ascertaining as to Whether 

Defendant had G-oods.]— If the sheriff returns 
that the premises of tlie defendant are so barri- 
caded that he is unable to ascertain whether the 
defendant has goods within the bailiwick on 
which a levy may be made, it is a bad return, as 
he should state either that the delmidant has 
goods or that he has none. Munh v. 9 

i). P. C. 332. 

Ordered to Withdraw.] — To a fi. fa. the 

sheriff returned that he received from E. L. L., 
the attorney of the plaintiff in. the writ named, , 
an order to withcbnw from possession, and that i 
he thereupon withdrew : — Held, good. Zn'y v. i 
Ahhttt, 7 D. k L. 185 : 4 Ex.' 588 ; 19 L. J., 
Ex. "02. 

Special Bailiff.] — When a sheriff has ap- 
pointed a special bailiff to execute a writ of fl. fa. 
at the request and peril of the plaintiff, he should 
move to set aside any rule subsequently obtained 
by the plaintiff upon him to return tlie writ. If 
instead of doing so he returns that he appointed 
a special bailiff, to whom he refers as to the exe- 
cution of the writ, the return may be set aside, 
even on motion by the plaintiff. Tait v. 

22 L. E., Ir. 327. 

Pending Interpleader.] — On a levy by a sheriff 
under a fi. fa. three persons claimed different 
portions of the goods. The sheriff interpleaded, 
and three separate ordei’s were made directing 
that, on payment of certain distinct sums into 
court by tbe claimants within seven days, the 
sheriff should withdraw and issues should be 
tried : in default of payment he should sell and 
pay the proceeds into court. One of the claim- 
ants paid money into court, and the interpleader 
issue in his case was set dovm for trial. The 
other two al)amloiied their claims, but the sheriff 
withdrew from possession : — Held, that the exe- 
cution creditor, ' pending an interpleader issue, 
had no right to the immediate return of the writ, 
Anqell v. BndMay. 47 L. J., Ex. 83 ; 3 Ex. D. 
49 37 L. T. 653 : 26 W. R. 137—0. A. 

A return that he, the sheriff, had seized goods 
which were claimed by a third party, and there- 
upon he applied under the interpleader act, and 
an order was made for the trial of an issue, 
whether the goods were the property of the 
claimant; and that, afterwards, the plaintiff 
directed him to deliver up possession of the goods 
to the claimant, is insufficient. €Umer\. Fisher^ 

2 D. (3JT.S.) 292. 

Amending Eeturn,] — A sheriff having returned 
that the goods seized by him remained in his 
hands for want of buyers, an action was brought, 
against him for a false return, when he obtained 
an order for time to plead on the usual terms, 
taking short notice of trial. Having subsequently 
applied to amend his return, by the insertion of 
V tbe words nulla bona in lieu of the return first 
made, the court refused to allow the amendment. 
Wylie Y, Paarmyij 1 D, (K.s,) 807 ; 6 Jur, 806. . 

, The plaintiff's attorneys having ceased to act ■ 
or him, and become attorneys for the defendant, 
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; fraudulently procured the slieriff to reiurts on a 
: fi. fa, a sum larger than that actually levied and 
accounted for to the plaintiff ; the court (Vd the 
I expense of the attornej^s) ordered the return to 
I be amended according to the fact, (riren v, 
Glaxshrooke, 2 Scott, 261 ; 2 Bing, (x.c.) 113 : 1 
Hodges, 193, 

Effect in Evidence.] — A return of’ nulla bema. 
made by the sheriff to a fi. fa. against A., is ad- 
missible upon the trial of a question as io the 
property in goods at the time of such return 
between A. and a succeeding shei'itf. Avnl v, 
Warvjieh Corporation, 3 N. k M. 871. 

So, although the bailiff entrusted with the 
execution of such writ did not himself searcli for 
goods of A., but sent liis assistant. Ih. 

gr. Action for a Balse Eeturn, or 
Hon-Beturn. 

Mode of Trying.]— The court will not try, on 
affidavits, whether the return made by a sheriff 
to a writ is false, even though a sti-ong case is 
made out showing fraud and collusioin but the 
party must resort to his remedv hv action. 
Gonhot V. I)r Crnuy, 2 D. P. 0. 86 ; 1^ C. k M. 
772 ; 3 Tyr. 90f> ; 2 L. J., E.x. 207. 

When it Lies.] — If the sheriff takes on himself 
to state facts which constitute a good return in 
i point of law, the ooly remedy is by an action for 
I a false return. Ib, 

Actions against sheriffs for false returns are 
transitory, for they may make and deliver 
their returns anywhere; and that which is 
false is universally so. Grifith v. Walker, 1 
Wils. 336. 

Only Part of Debt Levied — Acceptance 

by Creditor on Account.] — If, after a return to 
a fi. fa., that part only of a debt has been levied, 
and that the debtor has not goods whereon the 
whole can be levied, the creditor accepts that 
part on account, he does not thereby waive his 
right of action for a false return. Holmes v. 
Clifton, 4 P. &: D, 112 ; 10 A. A E. 673 : 2 
P. & D. 556 ; 8 L. J., Q. B. 247. 

Charge of Defendant in Execution.] — - 

An action lies against the sheriff for a false 
retuim to a fi. fa,, notwithstanding the plaintiff, 
before commencing the suit, has charged the 
original defendant in execution. Wordall v. 
/S'mzJ/i, ! Camp. 332, 

Seizure of Goods on Writ founded on 

Judgment Fraudulent against Creditors— Eeturn 
of Eulla bona to subsequent Writ.] — Where 
goods seized under a former writ, founded on a 
judgment fraudulent against creditors, are 
capable of being seized by the sheriff, he is com- 
pellable, under the 13 Eliz. c. 5, to seize and sell 
such goods under a writ received by him subse- 
quently, and founded on a bona fide debt ; and 
if, after notice of such fraud, he neglects to sell, 
and returns nulla bona to the latter writ, he is 
liable to an action for a false return. Hor does 
the fact that the sheriff has assigned the 
goods upon the prior execution to a supposed 
bonS; fide , purchaser (but who is in truth a 
party to the fraud) innocently and in ignorance 
of the fraud, excuse the sheriff from such 
liability. ChrMophersoti v. Bwrton, 8 Ex. 160 ; 
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-Eeturn of 23funa bona to a writ of fi. fa., notwithstanding an 
y Annulled.]— A fi. fa. course directing him to make h: 
i the shenff after a with, he was, upon 
against him for an or( 
authority of JDavies 
pay both the costs of the mder 
previous order of course. 

Ilall V. Ley^ -18 L. J., ( 

27 A\k R. 750. 

How far Damage must be Shown.]— i 
tioii in an action against a sheriff alleged, that 
although he could have levied of the goods of 
the execution <Iebtor within his bailiwick the 
moneys indorsed on the writ, yet he, disregard- 
ing his duty, did not levy of the goods the 
moneys, or an}^ part thereof ; and that he, further 
disregarding his duty, falsely returned, &c. 
Held",' that the first allegation sufficiently charged 
a -breach of duty, and applied to improper con- 
duct of the sheriff in the sale of the goods, as well 
as to negligence in omitting to levy ; and that 


order of 
return forth- 
an application ex parte 
jr nisi, directed, upon the 
. Bcana (7 Beav. 81), to 
nisi and of the 
j. IIe%ron\^ Edate.In vc, 
Oh. 688 : 12 Oh. D. 71)5; 
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merit of special damage, against a sheriff for a 
false return to a fi. fa., where no damage could 
necessarily result to the creditor, it appearing 
that the goods in question had become vested in 
the assignees of the debtor, who had become 
bankrupt. Wylie v. Bhrli^ 3 G. & D. 629 ; d 
Q. B. 566 ; 12 L. J., Q. B. 260. 

To sustain an action against a sheriff for false 
returns to writs of fi. fa. and venditioni exponas, 
damage to the plaintiff must be vShown. Acr// v. 
Haiti, 2S) L. J.. 0. P. 127 ; 6 Jur. (N.s.) 702 ; 1 
L. T. 132 ; 8 W. R. 125. 

In action against sheriff for false return, a 
plea that the plaintiff sustained no damage 
good. O^Bowtl Y. ICtrwa/i, Ir. R. 11 Ch. 75. 
S. P.. Todd V. Batt, ib. 473. 

S.,' having obtained a judgment against F., 
issued a fi. fa. and placed it in the hands of the 
sheriff’ for execution, who, on proceeding to make 
a levy, found the goods claimed by his brother 
under 'a bill of sale; S. being informed of this, 
requested the officer to remain on the premises, 
which he did until after the goods were sold 
under the bill of sale, and then at S.’s request 
withdrew. The sheriff being ruled to make a 
return to the writ, returned that he had seixed 
the goods and chattels of the debtor and kept 
thein safely until ordered by S. to withdraw 
from possession. S. thereupon brought an action 
against the sheriff for not levying, and for 
making a false return thereto, but on the trial 
gave no evidence of having sustained any damage 
hj the sheriff’s neglect. The defence set up was 


Allowing that the award of a writ of sequestra- 
tion out of chancery has the sanie obligatory 
effect to bind the goods as a fi. fa., yet, if the 
partv at whose prayer such sequestration is 
issued takes no measure to compel the execution 
of it in due time, and the sequestrators do not 
in fact possess themselves of the goods, it is no 
excuse to a sheriff’, to whom, at the distance of 
eiditeen months, a'fi. fa. is directed against the 
■ffoods of the party, for not executing such writ, 
and selling the goods ; the plaintiff in the seques- 
tration having at all events lost his priority 
by such laches ; and therefore the sheriff, who 
had seized under the fi. fa., having, on notice 
of such supposed obstacle, returned nulla bona, 
was holden liable to the plaintiff in an action 
for a false return. Payiw v. Drewe, 4 East, 523 ; 
1 Bmith, 170. , 

In an action against a sheriff for returning 
nulla bona to a fi. fa., which had been lodged 
with Mm at seven o’clock in the evening to be 
levied, and no writ of error had been allowed at 
half-past six in the evening of that day, but it 
a,ppeared that the allowance was made within 
the day ; — Held, that the sheriff should not have 
returned nulla bona, but that a writ of error had 
been allowed, and that therefore the plaintiff was 
entitled to recover nominal damages. C%eyhom 
Y. Bemnges, 3 Moore, 33 Gow, 66, 

Xiability for Hon-retnrn.]— A sheriff cannot 
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Held, under the facts stated above, that the 
• sheriff was not estopped by the admission in. his 
formal return from setting up as a defence that 
the goods were not the goods of the debtor at 
the time of the attempted seizure, and that con- 
secpdently he had not sustained actual damage, 
find that the facts were iiot such as from which 
the law would imply damage necessarily result- 
ing. II). 

False Eeturn — Levy — Cheque from Debtor— 
Performance of Condition.]— After the death, in 
i\L\y, 1880, of A., a shopkeeper, his daughter B. 
carried on the business. Judgnieiit was obtained 
against B. personally, and a fi. fa. issued thereon 
and delivered to the sheriff in March, 1881. At 
this time B. was in possession of shop goods of 
•considerable value, some of which had been the 
property of A. in his lifetime, and the rest were 
^ purchased out of the proceeds of sale of other 
goods of A. The shei’iff, having required and 
obtained an indemnity from the execution 
creditor before seizure, received from the execu- 
tion debtor a cheque for 9SZ., which, according 
to the evidence of some of the witnesses on 
behalf of the sheriff, was given to him as a 
security that the goods would be forthcoming in 
-.a short time, with the view of awaiting the 
result of certain proceedings in the chancery 
•division then pending. The shei'iff subsequently 
made a retui’ii of nulla bona, and the execution 
creditor having brought an action against him 
for a false return, and for money had and re- 
ceived, he repakl the amount of the cheque to 
the execution debtor, having retained it for a 
I'leviod of about ten months ; and at the trial 
claimed to have a verdict directed in his favour 
■ on the grounds that the goods were not the 
goods of B., and that the giving of the cheque 
under the circumstances was not a levy. Ho 
evidence was given of any testamentary dis- 
j.M.)sition by A. The judge having icfused to 
gi ve such direction, and a verdict having been 
f(')und for the plaintiff : — Held, that assuming 
the cheque to have been given conditionally, its 
I'etention for so considerable a period by the 
sheriff was evidence from which the jury were 
.at liberty to presume that the condition upon 
which it was to be I’eturned to the execution 
■tlebtor was not performed. Xellj/ v. Broioue, 
12 L. R., Ir, 348. 

Evidence — Amount of Goods Seized.] — In an 
.action against a sheriff for a false return of nulla 
bona, the declaration alleged that he seized and 
took in execution goods of A., the judgment 
debtor, of the value of the moneys indorsed on 
the writ, and levied the same thereout. Plea, 
that he did not seize or take in execution any 
goods of A., and levy thereout the moneys so iri- 
(lorsed. The affirmative of the issue is not proved 
by showing that A.’s goods were taken in pur- 
suance of a warrant granted by the sheriff^ upon 
tlie plaintiff's writ, such goods being insufficient 
to satisfy a fi. fa. delivered to the sheriff before 
the plaintiff’s writ. Heenwii v. 3 Man. & 

G, 308 ; 4 Scott (n.e.) 2 ; 1 B. (N.S.) 204 ; 11 
L. J,, 0. K L 

In an action for a false return of nulla bona to 
.a fi. fa,, if the plaintiff shows the debtor to be 
possessed of certain goods, it is no defence for 
the sheriff to show a prior execution to an amount 
-of greater value, if to that execution the sheriff 
also returned nulla bona ; nor if the sheriff has 
the proceeds of the goods in his hands. Ttnoiie 
’V. Orowderj 3 Car. & P. 355. 


If a plaintiff f leclares for a false rel urn of nulla 
bona against the goods of lb and H., and alleges 
that although li. and S. ha<l goods, &c.. witliin 
his bailiwick, yet the sheriff dkl not levy. Ac,; 
this allegation is sustained, though tlio idaintiff 
does not prove that R. and S. hail any goods, for 
it is severable, that both or either of them had 
goods. lom V. fJlayton. 4 M. A S. 349. 

— — That Goods were Seized.] — Where t’ce 
sheriff! returns nulla bona, it is sufficient prima 
facie evidence for the p.laiiitrff to prove tliat 
the sheriff seized the goods. Stuhh.'i v. Lainso)t. 
2 Gale, 122 ; 1 M. & Mb 728 : 5 D. P. 0. 132 : 1 
T. & G. 1000 ; 5 L. J., Ex. 240. 

As to Property of Goods Seized.] — A 

sheriff returned to a fi. fa. against W., that be- 
fore the delivery thereof to him au<'>t]icr fi. fa. 
against W. was delivered to him, uini that by 
virtue thereof he seized the goods of W. In an 
action against the sheriff for a false return ; — 
Held, first, that the sheriff! wa.s not estopped by 
his return from showing that the goods seized 
under the first writ were not the gootis of W. 
llemmett v. Lawrence. 15 Q. B. 1004 : 20 L. J.. 
Q. B. 25 ; 14 Jur. 1067. 

Held, secondly, Ijy Erie, rl., that though tlie 
judgment on which the first writ issued was 
fraudulent, the sheriff seized the goods of W. 
under the first writ, and not under the plaintiff!*s 
writ. II). 

In an action against a sheriff foi* a. false return 
of nulla bona to a fi. fa., in wliiidi the question 
is, whether the goods of the debtor had pas.sed to 
his assignees iinder his bankruptcy, tiie <lefon- 
dant need not put in the deposition of the peti- 
tioning creditor, to show wliat the petitirming 
creditor’s debt was ; nor is the defemlant limited 
to the debt only which is stated in tlie deposition 
of the petitioning creditor, Blrt v. Stejdiomriij 
8 Car. & P. 741. ^ 

To Impeach the Judgment.] — Tlie sheriff 

cannot go into circumstantial evidence to im- 
peach the judgment on the ground of a collateral 
fraud. 2 Stark. 218. See 

Harrod v. Benton^ 8 B. A C. 217 ; 2 M. A dlv. 
130 ; 6 L. J. (O.S.) K. B. 270. 

Plea that Goods are Covered by Prior 

Writs — Evidence to show that such Writs are 
Fraudulent.]' — Where the sheriff (who was not 
indemnifieil) proved th.at the goods of the debror 
were absorbed by a prior execution : — Hekl, that 
the plaintiff might give evidence to show that 
the prior execution was concocted in fraii<l; it 
appearing that the sheriff had paid over the 
money, in defiance of notice to retain the pro- 
ceeds in his hands until the first execution was 
set aside ; and, consequently, that the sheriff was 
liable for his misconduct in lending himself to 
the other party. Warvioll v. Yoimq.; 8 D. A B, 
442 ; 5 B, A 0. 660 ; 4 L. J. (O.S.) Tv. B. 293. 

In an action again.st a sheriff for making a 
false return of nulla bona, to which the defence 
is, that, at the time of. receiving the plaintiffs 
writ, the sheriff had in his hands other writs of 
execution, to an amount sufficient to cover the 
whole of the defendant’s property, the plaintiff 
may give evidence to show that those other judg- 
i^aents and executions were fraudulent and void 
against creditors, without proving that the sheriff 
was party to the fraud. Inimy v, Magnaif^ 2 
B. (H.S.) 531 ; n M. A W, 267 ; 12 L. J., Ex. 188 ; 

7 Jur. 240, 
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agent attending for the attorney. On the 30th 
of July, the first sheriffs officer sold the potatoes,, 
by auction, as a separate lot, after notice giyeii 
him of the plaintiff s title, to J., who, after taking 
an assignment of the lease from the sheriff, en- 
tered and took the potatoes : — Held, that the 
assignment to the attorney was not void by 
reason of the statute against maintenance and 
champerty, or as being against public policy, 
since it was not an absolute sale of the subject- 
matter of the ejectment, but only a security for- 
past advances and that an action, qua re clau- 
sum fregit, lay by the attorney against tlie sheriff' 
and his officers, as his title related back to the- 
time when it accrued. And er, son v. Iludelrffe^ 
EL, Bl. & El. 80G ; 29 L. J. , Q. B. 128 : 6 jiiii 
(X.S.) 578 ; 1 L. T'. 487 ; 8 W. K. 283™Ex. Ch. 

An action against the sheriff, for selling the- 
reversionary interest of the plaintiff in goods in 
the possession of an execution tlobtoi*, cannot be 
suspected unless actual damage has been sus- 
taiiictl Tanored v. Alhjood^ 4 H. k> 438 ; 28 
L. J., Ex. 3G2. 

A count alleged that the plaintiff was the owner 
of goods which had been let to hire to T. for a 
term, and that the defendant sold the goods and 
dispersed them so as to ] >revent them being fol- 
lowed or found, whereby the plaintiff was injured 
in her reversionary estate. A plea, that the^ 


h. Action for Wrongful or Kegligent 
Execution. 

Conipare Cases^ Qiite, col. 1145. 

When it lies— Taking Goods not the Property 
of the Execution Debtor.] — Trespass lies against 
a sheriff for taking the goods of A. instead of the 
goods of B. by his bailiff, upon the sheriff's war- 
rant upon a fi. fa. Sanndemtn v. Bahe)% 3 Wils, 

309 ; 2 W. Bl. 832. S. <P., Aclncortli v. Kemi)e^ 

4 DougL 40. 

Trespass is maintainable against a sheriff’ for 
seizing under a fi. fa. goods of A.^ mortgaged to 
B., though in A.’s possession, Watsum v. JIac- 
fjuire, 5 C. B. 830. 

The plaintiff's, brewers in Dublin, siip})lied a 
customer in AVales with porter in casks, on the 
terms that the empty casks were to be returned 
to Dublin, at his expense and risk, within six 
months from the date of the contract, or paid for 
at invoice pi-ice, at the option of the shippers : — 

Held, that as soon as the casks were empty, the 
vendee of the porter was a mere bailee of the ^ 
casks during pleasure, and that the vendors had j 
such an irnmediaie right of possession as en- ! 
titled them to maintain trover against a sheriff 
who wrongfully took them in execution. 
ders V. 4 Ex. 339 ; 18 L. J., Ex. 437. 

A. being indebted to B. by a bill of sale, which j 
was found to have been bona tide executed, con- 
veyed to him all his stock in trade, household I 
furniture, <kc., absolutely. The bill of sale (which 
was under seal) contained a covenant by A. to 
pay the debt on demand ; and a proviso for re- 
demption on payment of the debt and interest on 
demand ; ami a further proviso that the assignor 
si lould continue in possession until default. The come in pro iutcresse vsuo, i-efusod: the sheriff 
goods having been subsequently, and before de- not being, like a sequestrator, an officer of this 
mand made by B,, seized by the sheriff tinder a court, and the ju-otection given to him by the 
fi. fa., upon a judgment entered up against A. on interpleader act being confined to execution of 
a warrant of attorney : — Held, that B. had not process at law. liook v. CooJi^ 2 Iffi. <>91. Attirm- 
sneh a right of immediate possession as to entitle ing 2 De G. «S: Sm. 493. 
him to maintain trover against the sheriff- Brmh 

ley T. Oopkij, 1 C. B. 685 ; 14 L. J., C. 1\ 222 ; 9 Action against Sheriff for Injunction pending 
Jur. 699. Interpleader — Costs.] — Under a writ of fi. fia. 

After verdict, but before judgment, W., a plain- against a son, the sheriff seized goods of his 
tiff in ejectment, on the llth of July, assigned a father, in whose house the son lived. The 
field of potatoes, with the crop growing on it, son had, in fact, no goods there, except some 
which he held under a lease, the subject-matter wearing apparel. The writ was indorsed with a 
of the action, to his attorney, as a security for statement that the son lived at a certain ad- 
,money advanced by the attorney, and for the dress, which was, in fact, tlie father’s house, 

. amount due for costs incurred in the action. A though the indorsement did not state this. The 
sheriff’s officer, on the 17th qf July, , seized the father gave verbal notice to the bailiff that he. 

^ crop!' of potatoes under a ffi fa.%;against W- On claimecl the goods, and the next day the sheriff 
but afterwiirds,;pbsw#pn?^^^ Issued an interpleader summons. Mean wMlq 
llvered byS another ^sheriff*s dmder of Hie field, the father had commencedan action against the- 

sheriff alone, claiming an injnnotloa to restrain 
remaining in pdssessiom aad'Salls. 
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without rcrpiiiiug notice to be given to the 
execution creditor. gTaiited tlie injunction. The 
shei’iff apj.iealed, and meanwhile the execution 
creditor, on the Iiearing of the interpleader 
suranions, had admitted that the goods seized 
were the fatlier’s. No misconduct on the part 
>of the sheriff was proved Held, that the action 
was preniatLire ; that the father ought to have, 
waited to see the result of the interpleader pro- 
-ceedings ; and that he must bear his own costs 
■of the inotio]) for the injunction in both courts. 
ITdllavd v. ILimon^ 2i Oh. I). 69 ; 47 L. T. 342: 
.31 E. 151~_C. A. 

Held, also, that the vice-chancellor ought not 
■to have granted the injunction ivitliout hearing 
the execution creditor, who should have been 
made a party to the action, or at any rate served 
ivith notice of it. Ih. 

Seizing more Goods than 3!Tecessary.] — A 

declaration stated that writs of fi. fa. against tiie 
plaintiff ’s goods had been directed to the sheriff : 
he seized goods of much gi-eater value than was 
■sutlicieiit to pay the sums of money, interest, 
poundage and expenses indorsed on the writs, 
.although he knew that the money ari.sing from 
the sale of the goods would be sufficient to 
.satisfy the sums of money, interest and expen.ses 
so indorse<i and directed to be levied ; that he 
:sold more goods than were necessary to pay the 
.sums of money indorsed, and levied thereout a 
.greater sum than was sufficient to pay all the 
.sums of money indorsed : and that lie sold the 
goods for a less sum than the same were, really 
worth, and for which he could and might and 
ought to have sold them : — Held, that the 
ilcclaration was good,, (raider v. ChajiMn^ 2 Kx. 
.503 : 18 L. J., Ex. 42. 

Where he sells more than sufficient to satisfy 
tlie debt and costs, he is lialffe in trover for the 
■excess. JkiMielor v. Ty-w, 4 M. k Scott, 552. 
Overruling S. 1 M. 331. 

ContirLuing in Possession beyond Time allowed 
by Law.]— If a sheriff continues in possession 
after the return day of the writ, that irregularity 
makes him a tresj.tasser ab initio, but will liot 
•■support the allegation of a new trespass com- 
mitted by liim after the acts which he justiffes 
under the execution. Aitlteiiliead v. Bladeis, 5 
Taunt. 198 ; 1 Marsh. 17. 

A sheriff has entered under a ff. fa , and 
continues on the premises in pos-session of the 
,goo<.ls for more than a reasonable time, is liable 
in, trespass for so continuing beyond the time 
.allowed by law. Aah v. JJawmy, 8 Ex. 237 ; 
.22 L. J., Ex. 59. 

Where, a.fter seizui*e and sale by auction of 
chattels real, under a fi. fa., the sheriff remained 
in i^ossession an unreasonable time for the further 
■execution of the writ : — Held, that the execution 
■debtor might maintain trespass against him. 
Blai/fair v. Jfim/rove^ 14 M. k W. 239 ; 3 H. & 

L. 72 ; 15 L. J., Ex. 26 ; 9 Jiir. 783. 

Executing Warrant after Payment of Debt.] 
—In an action against a sheriff arul 8., his bailiff, 
for breaking into the plaintiff’s house and taking 
his goods there, it appeared that L,, the clerk 
ancriiead offi.ee, r of J., entere{I the plaintiff’s 
.house and seized his goods under a warrant from 
the sheriff. The plaintiff paid the amount to 
i. at J.’s office, and L. withdrew the man in pos- 
■session, and sent notice to the execution creditor 
in J.’s name that the money was levied. In 
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the course of tlie same day J. died, a,mi the 
execution creditor, upon application at the oiiice, 
did not obtain the money. The sheriff tlien 
issued the warrant to 8., who seized the]jlaiiir itr.s 
goods, and remained in possession several days. 
The jury did not agree as to whether L. paid the 
money to J. befom his death, but flaw found that 
L. executed the warrant by the iliinetion of J., 
and that the money wa.s" received by L. in 
pursuance of an authority from J. The judge 
directed the jury that they might Hnd that the 
money had been paid to the sheriff. The jury 
found for the plaintiff, damages 1U6Z. : — Held, 
first, that there was sufficient evidence of a pay- 
ment to J. after an execiitioii de facto under the 
prior warrant ; and tliat no irregularity in the 
execution could be taken a< I vantage of by the 
sheriff', or those acting under the sheriff, so as to 
enable them to set up the validity of the second 
warrant ; and therefore there was no misdirec- 
tion. (rref/ory Y. (Mtrrell, I .El. & El. 3.50 ; 22 
L. J., Q. li. 2i7 : 17 Jiir. 525. Affirmed. 5 El. & 
Bl. 571 ; 25 L. J,, Q. B. 33 ; 2 Jiir. (X.S.) 16— 
Ex. Ch. 

Held, secondly, that the damages, tliough not 
excessive as against the sheriff, wei'e excessive 
as against 8. Ih 

Not Seizing — Ignorance of Sheriff as to 
Existence of Goods.] — A sheriff is not liable for 
not seizing goods of the presence of which, in his 
bailiwick he has no notice, though he uses all 
due dilifrence. Yourrell v. Proht/^ Ir. E. 2 C. L, 
460. 

Amount of Diligence to be exercised by the 
Sheriff.] — A sheriff, who has exercised reasonable 
: diligence in the execution of a writ, is not liable 
I to an action because he did not use extraordinary 
! exertion or provide against an imexpected and 
' unforeseeiicontinireney. Jlodc/xoio v. Lpieh, Ir. K. 
i oC. L. 3.53. 

Semble, a sheriff acts im]:)rovidentIy in remov- 
ing goods for sale from the jiulgment debtor’ ,s 
establishment without his assent or other suffi- 
ciejit grounds. Purcell^ In re, 13 L. .11., Ir. 489. 

Immunity from Actions of Trespass on 
executing Process or Orders of the Court.] — B. 
brought an action for assault and false imprison- 
me]it against the sheriff and the attorneys. 
They pleaded a justification under a jmlge's 
order made under the Debtor.s Act, 1869, order- 
ing the plaintiff as judgment debtor to pay a 
certain sum of money within two months, and 
in default of payment to be imprisoned, which 
order was, after default juade, delivered by the 
attorney.s for the judgment creditors to be exe- 
cute<l by the sheriff. The plaintiff: demurretl on 
the ground that the order was not warranted by 
the debtors act Held, that the question of the 
validity of the order was not ai-guable, for the 
order having been made by the judge under the 
statute, no action of trespass lay against _ the 
sheriff, or anyone, lawfully acting in aid of the 
sheriff for acts done in pursuance of the order. 
Brown r. IVatmn, 23 L. T. 745. 

So long as a judgment exists, it protects tho.se 
who seize the property nntler an execution 
founded on it.; and if the judgment and execu- 
tion are ’isetiaskle, no action can be maintained 
against the sheriff for anything he did under 
such judgment, while it remained in existence. 
Ices V. Lueas, 1 Car. & P. 7- 
A sheriff justifying in trespass under a fi. fa. 
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which took place on the 27th April, tiie creditor 
had notice of an act of bankruptcy committed 
by H. On the 11th May the sherifi: executed an 
assignment of the goods of H. to the creditor,, 
for 256L, by an instrument which expressed that 
the creditor had paid that sum, and the sherih: 
then made a return of fieri feci. A fiat in bank- 
ruptcy having issued against H., in August, his- 
assiguees sued the sheriliV tmd rccoverecl from 
him the value of the goods with costs. The 
sherifi thereupon brought an action to recover- 
the 256/. from the creditor : — .Held, first, that, as;: 
between themselves, the sherifi and the creditor 
were in the same situation as if the sheriff had 
sold to the creditor and had received the money, 
the evidence showing that the money was treated 
as paid over to the creditor. StcuKHiili y. 

3 Ex. 527 ; 19 L. J., Ex. 185. 

Held, secondly, that if the money was not the 
sherifi's money, still he was entitled to recover 
the money, which he ought to have received as- 
soon as he had been compelled to pay for the 
goods seized by the real owner. Ih. 

Held, thirdly, that the sherifi was not estopped 
in another action, by his return of fieri feci, from 
saying, that the then title of the debtor was de- 
feated by matter subsequent. Ih. 

Held, "fourthly, that the money having been 
paid by the sherifi necessarily in ignorance of the^ 
facts, and without any misconduct, he was not 
prevented from recovering it by the fact, that the 


SHEEIFF- 


need not show its return, the distinction being 
in this respect, between a justification under 
mesne process, and under process in execution ; 
at least, where in the latter case no ulterior 
process is necessary to complete the justification. 
Cheaseleij v. Barnea^ 10 East, 73. 

A plea, justifying a trespass under a fi, fa.. 


and the amount paid by A., and an assignment 
executed. The plaintifi afterwards commissioned 
the auctioneer, who had valued the goods, to sell 
them ; and, before he could do so, the sherifi 
entered and seized them under an execution 
against B. ; and (the same auctioneer being em- 
ployed by the sherifi) the goods were sold and 
produced only 73/., the plaintifi himself being a 
purchaser to "the amount of 20/. In an action of 
trespass by A. against the sherifi Held, that 
the jury was justified in giving damages for the 
full amount of the valuation. Loehley v. Pye, 
8 M. W. 133 ; 9 H. l\ 0. 744; 10 L. J., Ex. 305. 

If a sherifi wrongfully seizes goods which are 
afterwards taken fi*oni him by another wrong- 
doer, the owner of the goods may, in an action 
against the sherifi, recover as special damages 
the amount necessarily paid to the other wrong- 
doer, in order to act back the goods. Keene v. 
Dllhe. 4 Ex. 388 : "l8 L. J.. Ex. 440. 

In an action against a sherifi for negligence in 
executing a fi. fa., the p.laintifi cannot recover 
more than nominal damages, unless he proves 
actual damage. Bain' v. Wlwjfietdy 4: Q. B. 
580, n.; 2N. &M. 83J. 

An action cannot be maintained against a 
sheriff:' for negligence in not levying under a ff . 
fa. without showing actual pecuniary damage ; 
and although prima facie the measure of damage j 
is the value of the goods which might have been | 
and were not levied, yet it is for the jury to say, ; 
looking at the probabilities of the case, whether , 
or not, if the execution had been levied, the , 
creditor would have deriveil any benefit from it, ; 
by reason of the other creditor" of the execution j 
debtor being in a position to make him a ; 
bankrupt. v. Thellnson, 8 B. & S. 476; 

36 E. J., Q. B. 302 ; L. H. 2 Q. B. 642 ; 16 L. T. 
837; 15 W. H. 1037. 

liability for Damage to Goods seized.] — A 


of a second creditor. To that writ the sheriff 
returned nulla bona. The second creditor brought 
an action for a false rerurn, and recovered tlie 
value of the debtors goods against the sheriff'. 
The sherifi, having ' previously paid the value of 
such goods to the first creditor under the first fi. 
fa., brought an action against him to recovei 
from him that money : — Held, that he was en- 
titled to recover the same, unless it was shown. 




A. , afterwards illegally executed the writ, by 
breaking open an outer door ; and A. subsequently 
withdrew his men from possession on payment 
of the amouiit indorsed on the writ, and of a 
bonus to himself Held, sufficient to W’arrant 
the jury in finding A. to be a co-trespasser, as 
having authorised the unlawful act of his partner 

B. BrwiswiGh (I)uIiey Y. Blinv77ia7i. S C. B. 317 : 

18 L. J., a P:299, : 

In such a case the damages are peculiaiiv in 
the discretion of the jury ; and they may include 
the sum paid for the withdrawal of the execu- 
tion. I?j. 

Of Execution Debtor.]— A. sued out a fi. fa. 

against the goods o'f B., and the sheriff executed 
a bill of sale of certain goods to A. After this, 

B. remained iji possession of the goods, and the 
sheriff again took them under another execution 
against B. : — Held, that in an action brought by 
A. against the sheriff for taking these goods, the 
declarations of B. wmre evidence for the sheriff', 
to show- that A.’s execution was merely colour- 
able. Willies V. Fadeif, 3 Car. k P. 395. 

Of Execution Creditor.] — If an execu- 
tion creditor has indemnified the sheriff, wffiat 
he says is evidence in an action against the 
sheriff!, for taking the plaintiff's goods under an 
execution against a third person. Proetor v. 
Laiiisan, 7 Car. k P. 629. 

Of Illegal Entry.]— fn an action against 

a sheriff for illegally entering the plaintiff’s pre- 
mises for the purpose of executing a fi, fa., the 
declaration stated that the defendant on the 6th 
March, 1853, broke and entered the ju’emises of 
the plaintiff, and continued and remained there- 
in a long space of time, to wit, eight days : — 
Held, that evidence w-as admissible of an entiy 
on the day first named, and also on a, subsequent 
day, although the defendant had, after the first 
entry, left the premises without intending to 
return. Pereir/d v. 9 Ex. 167 ; 2 C. L.II. 

■:282:y23:L;J.,,Ex.:25:;'2'W..R.HI. 

As to Person against whom Writ is 

Issued — Eather and Son having same Name.] — 
If father and son bear the same name, and a fi. 
fa. issues against the son, but without the addi- 
tion of “ the younger,” primd facie the father is 
intended. Jarmahi y. JPooj^o^ 7 Scott (n.e.) 
063 ; 1 D. & L. 769 ; 6 Man. k G. 827 ; 13 L. J., 

C. P. 63 ; 8 Jur. 127. 

This is merely a priraa facie intendment, 
and, therefore, if a sheriff* under such a writ 
takes the fathers goods, and, to an action of 
trespass by the father, pleads that the fi. fa. w^as 
issued against him, the primd facie intendment 
may be rebutted, and the sheriff made liable, by 
showing that the judgment wms obtained and 
the wTit issueti against the son. Ih. 

i. Kiglit to Contribution or Indemnity, 

Of Auctioneer against Sheriff.] — Where the 
owner of goods recovered in ti’espass against a 
sheriff, the auctioneer, and others wiio had taken 
and sold the goods under a fi. fa., and levied the 
■whole damages on the auctioneer alone, who w^as 
only employed by the sheriff’s officer,: — Held, 
that the auctioneer had no right of action for 
contribution against any of his co-defendants, 
and that there w-as no implied promise of indem- 
nity on the part of the sheriff. FarebrMer v. 
Aiisley^ 1 Camp. 313. 
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Of Sheriff against Execution Creditor.! — 11. 
delivered a fi. fa. to a sheriff to be executed 
against the goods and chattels of B., and pointCil 
out some cattle on the lands of I). as being the 
property of D,, w-hen in x'eality they w^ere not : 
and, upon this representatioip the "sheiiff took 
them ill execution. The real fwvner sued the 
sheriff and recovered, and tlie sheriff then sued 
H. for his damages and costs incurred through 
the misrepresentation : — Held, that he wais en- 
titled to recover them against H. Iluwphrifs v. 
Pratt, 2 Bow & Clark, 288 ; 5 Bligh (x.s.) 154. 

(The ground of the decision was, that a sheriff 
is a public oflicer, and as suck is liable to an 
action if he refuses to execute the w-rit— per 
Tenterden, C.J., Clark's Index, 306.) 

A bailiff, having seized goods under a li, fa. 
against B., was authorised by A., the creditor, 
to quit possession, B. consenting that he might 
return and sell. The bailiff quitted possession, 
and afteiwvards returned and sold, and the sheilff; 
paid the proceeds to A. Before the sale, 0. 
issued a li. fa. against B.. to w'iiich the sheriff: 
returned nulla bona. C. recovered the value of 
the goods from the sheriff in an action, for n 
false return : — Held, that A. w-as liable to the 
sheriff for the damages and costs recovered by 
C., unless he could show that the sheriff w'as* 
cognisant of the misconduct, or that the action 
was brought for the benefit of the bailiff. 
Crowder v. Long, 3 M. k By. 1 7 ; 8 B. k C. 598 : 

7 L. J. (o.S.) K. B. 86, 

3. On Weit of A'enditioni Expo.nas. 

What is.] — The legal and proper inode in. 
compelling a sale by the sheriff is by venditioni 
exponas. Camei'oii v. MegnoUls, Gowp. 406. 

Yenditioni exponas branch of fi. fa. not distinct 
process. Hughes v. Iters, 7 ].). P. 0. 56 ; 4 
M. k W. 468 ; 1 H. ck H. 347 ; 8 L. J., Ex. 46. 

Liability of Sheriff for not Selling.]— -Whei’c 
the sheriff in Michaelmas term returned to a fi. 
fa. ‘‘goods in hand for wmit of biyers, value un- 
known,” and no further proceedings weie taken 
by the plaintiff until the Trinity term following, 
but in the interim the' goods w- ere seized under 
an extent ; the court -would not compel the 
sheriff to make good the loss to the plaintiff’, anti 
quashed a distringas wdiich had been is.sued for 
that purpose, although it appeared that the 
sheriff had lain by so long at the request and 
with concurrenee of the sheriff’s officer. Poston 
v. Hatfield, 3 B. & A. 204. 

The court refused to grant an attachmen 
against a sheriff’ for not selling goods under a 
venditioni exponas, where he had returned he 
could not sell for want of buj^ers. AnoaPi Chit, 
390. 

And wffien he had returned that part of th 
goods levied remained in hi.s hands for want o 
purchasers. Leader v. Paarers, 1 Bos. k P. 359. 

Where several wTxts of- fi. fa. at the suit of 
different persons against the same defendant, 
were successively delivered to the sheriff, to the 
last of which he returned that he had seized 
goods, which remained in his hands for want of 
buyers, hut stated nothing about the previous 
■w’rits ; the court afterwuirds relieved the sheriff 
from an attachment for not returning the ven- 
ditioni exponas, on his paying over the balance 
remaining in his hands after satisfying the for- 
mer writs. Meg* v. Hertfordshire hherlfi, 9 

I). F. c. 
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4. llELAYiifa Execution of Wkit. 

W)im Action Maintainable for.] — If a sheriff 
imnecessarily delays putting a writ of execution 
in force, an action lies against him at the suit 
of the execution creditor, though nol actual pecu- 
niary damage has arisen from the default. 
Clift07i Y, Eoo;pe7\ 6 Q. B. 468 ; 14 L, J., Q. B. 1; 
8 Jiir. 958. 

The ineasuve of d* 


Such default 
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Beturn to Pi. fa. of Buyers”— 

<a-oods Sold by Auctioneer without the Know- 
ledge of Sheriff — Iiiability of Sheriff.]— -A sheriff 
returned to a ff. fa. the semire, and that the 
goods remained in his hands for want of buyers, 
he being at the time unaware that the goods had 
been sold by the auctioneer (the plaintiff’s 
brother) by private contract ; and the day after 
this return the plaintiff issued a venditioni ex- 
ponas. in an action by him against the sheriff 
for a false return : — Held, that tinder the cir- 
cumstances under which the writ was issued, 
the judge was right in refusing to direct the 
jury to find some damages for the plaintiff in 
respect of issuing this writ. Lecy v. Hale, 29 
L. J., C. P. 127 ; "7 Jiir. (N.S.) 7U2 ; 1 L. T. 132 ; 
8 W. R. 125. 

A sheriff returned to a venditioni exponas ac- 
counting for the disposal of the proceeds of the 
sale, by stating an application of a part to pay- 
ment of rent due to the landlord of the premises 
in which the seizure took place, and the reten- 
tion of the remainder for charges to which he 
was entitle<l, with the exception of a sum 
charged for possession money. But the premises 
v/here the seizure occurred consisted of two 
tenements, held of different landlords ; and be- 
sides the sum accounted for by the sheriff as for 
rent paiil to one of the landlords, there was owing 
for rent to the other a sum exceeding the value 
of the proceeds. Jn an acti<m by an execution 
creditor against the sheriff for a false return : — 
Held, that the sheriff’ might show that the second 
rent was due. i h. 

Return to.]— A sheriff having returned a levy 
under a h. fa. cannot return to the venditioni that 
he has sold the goods hut detains the money for 
another party, under a prior writ of execution. 
Howe v. Tuj)27^ 9 Price, 317. 

if, to a venditioni exponas for goods already 
taken in execution with a clause of h. fa. for the 
residue, the sheriff returns that he has made of 
the goods 20^., but omits, •• by mistake,” to re- 
turn nulia bona to the ff. fa., the court will allow 
the sheriff to amend the return, and will set aside 
an attach men tissued against him for not making 
the return. Rex v. Monamdk Sheriffs 1 Marsh. 
344 ; 15 R. R. 078. 
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which he has seized under a levari facias. 

7//^^ V. 3 Stark. 163. 

The lessor of the plaintiff in ejectment, having 
recovered judgment against the casual ejector, 
obtained a* habere facias possessionem, and de- 
livered the warrant to the sheriff’s otficer to be , 
executed. The sheriff’ having received notice ' 
that the landlord intended to apply to set aside 
the proceedings for irregiilarity, his officer did 
not execute the writ ; and the proccetlings were 
afterwards set aside by a judge’s order, Imt not 
for irregularity, the landlord being let in to 
plead on payment of costs. The sheriff had not 
been ruled to return, the writ. The lessor of the 
plaintiff incurred expenses before the judgment 
was set aside in endeavouring to get the writ 
executed, which expense the master refused to 
allow on taxation : — Held, that he was entitled 
to recover his expense in an action against the 
sheriff for delaying to execute the writ. Mamih 
x.Paynter, 1 Q. B. 974 ; 1 G. & D. 381 : 10 
L. B. 299 ; 6 Jur. 214. 

A sheriff is not justiiied in delaying the exe- 
cution of a ca. sa. or a fi. fa., for the purpose of 
enabling the judgment debtor to carry on his 
business (even though the sheriff* bona tide be- 
lieves tlnit by so doing he may the better enable 
tlie debtor to raise the money), and his doing so 
renders him liable to an attachment. Tar veil v. 
Fwluw, 10 W. R. 796. 

If a sheriff lefiise to try to execute an attach- 
ment wliich has issuetl to compel an ai)pearaiice 
in an equity suit, he will be attached. Horyan 
V. Cujjrhntd, 1 Jones. 248. 

The court, on motion, will order a sheriff’ to 
pny such a sum of money as it appears lias been 
lost in consequence of his refusing or neglecting 
to execute, with due diligence, an attachment 
issued out of the court, and dirccte<l to him, 
Coin-j/titi, la -re, 1 Ir. Eq. 11. 72. 

Attendance at quarter sessions, where the 
chairman threatened to tine tlie sheriff for 
absence, will not be admitted as any excuse 
for delaying to exeute the process of this 
court. Tb. 

IMode of enforcing the sheriff's return tf) a writ 
of fferi facias issuing out of oliauoery. dJavica v. 
Hcanr, 7 Beav. 81. 

5. PA13IENT OP Money, 

An attachment for costs was issued by A. and 
B. (A.’s solicitor), against 0., who paid the 
amount to the sheriff, and lotlged with him a 
sequestration for a laigei' amount against A. : — 
Held, that the sheriff was not justified in paying 
the amount received on the attachment lo the 
sequestrators without the order of the court. 
WUlfaw6‘ V. Reeves^ 12 Ir. Oh. R. 173. 

The sheriff*, ham'iig taken a doferidant under 
an attachment for nonpayment of a large sum of 
money, in obedience to an onler of the court, 
received part of the amount, and a deposit of 
title deeds as security for })ayinent of the balaiic.e 
on the return of the writ. At the return of the 
writ the defendant did not pay the balance. 
Upon the motion of the sheriff', the court per- 
mitted him to pay the sum he had received into 
eoni’t, and to issue an attachment in the names 
of the plaintiffs without prejudice to the question 
of his liability to them ; he also indemnifying 
them against consequent costs, and undertaking 
to allow the defendant inspection of the title 
deeds deposited as security. Tkomat/ v. Hall^ 2 
Ete ,0, I. , > ;'* ; ' 

- ■ ' rq'vJ:'.;-.' 
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J-:. llULINa SHEEIFJ? TO XlETCllN AVKITS. 


[ Saudersoii, I 'M. k. Scott. 64';. 8 Binsj. 19 1 L.' J, 
’f C.P. 15. '- ■ ■ ' ■ ' ■ 

Sending Warrant by Letter—Not received by ! 

Sheriif.]— Where the plaintiff's attojitcv obtained ' 
from tlie sheriff’s deputy in London, a warrant, 
whicli lie sent to an officer in the country by the 
p,ost, but did not pay the posta.ee, and the officer 
liaving in cousetpieuce refused to take in the 
lettei\ it was returned tt) the dead letter office : — 

Held that under these circumstances the sheriff | subsequently compromise, the 

could not be called on to return the writ Hart I compel the sheriff to return 


After Compromise between the Parties.] — The 
fact of a compromise between the ]>arties, or of 
a claim for rent by the landlonh does not relieve 
the sheriff from the necessity of making arerurn. 
BaUon v. Heffgat. 3 I), ik C. TiTil, 

Where a ca. sa. has been sued rut. and the 

•nurt vrill 
lie writ, 


V. Weather! 4 D. P. 0. 171. 


although he has been ruled to do so by the 
plaintiff's attorney, without whose consent the 
False Eeturn—Seire fieri Inquiry— Costs of.] | com])romjse has been eff'ected. Urdgv.^ v. 
•In action against executors, the plaintiff | o 1). P. C. 0. 

Failure to Eeturn after Euie — Costs.]— -IThere 
a sheriff had failed to make any return to a 
writ of fi. fa., notwithstanding an : order of 


having obtained a verdict, sued out a fi. fa. 
a.gninst tlie goods of tlie testator, to which the 
islieriff' returned nulla bona. A scire fieri inquiry 
Ihoii issued, to which the sheriff also returned 
nulla bona. This return was set aside, on the 
ground that there was evidence of a devastavit, 
and a new scire fieri ijiquiry issued. The execu- 
tors then paid to the slieriff* the debt and costs in 
the original action, and he returned that he had 
levied them out of the goods of the testator ; — 

Held, that the sheriff should be made a party to 
.a rule, to compel payment to the plaintiff' of 
the costs of tlie two inquiries. Palmer v. 

Waller, 5 D. P. 0. 315 ; 2 Gale, 105 ; 1 M. & W. 

Sheriff Belaying Eeturn.]— On the 3rd August 
the sheriff levied. On the 4th xSeptember he 
was ruled to return the writ in eight days. On 
the day after the expiration of this rule the 
■defendant died. The writ was not returned until 
•the 1st November. The court set aside, on pay- 
ment of costs, an attacbineut against the sheriff, 
it nut appearing that the plaintiff* could have 
sustained injury by the officer’s neglect. Peg, v. 

Pm'ie Sheriff, 8 Bcott, 363 ; 6 Bing. (iskO.) 150 ; 

.8 I), P. C, 5‘; 9 L. J., 0. P. 12G. 

! to pav the debt and costs without sale ; the d,e- 

Mandates,]~'Where a ca. sa. without a non i fendant, after such payment, may rule the 
omittas clause has been directed to the sheriff, ! sheriff to return the writ." Pduemtdti w Watso/t, 
and he has issued his mandate to the bailiff of a j 2 Marsh. 330 ; 7 Taunt. 5. 
liberty in which tlie defendant resides, and after ; The defendant as well as the plaintiff may 
obtaining time to return the writ, he has re - 1 rule the sheriff to return the writ. Franee v. 
•turned cepi corpus in due time, the bailiff’ cannot j 2 D. P. G. 532. 

.be com})eiled to return the mandate, although | Mffiere a defendant, against whom a fi. fa. had 


couj'so directing him to jnake his retmm forth- 
with, he was, upon an application ex parte 
against him for an order nisi, dij’ected, u])on tlie 
authority of Emm v. Darien (7 Beav. -SI), to 
pay both the costs of tlie order nisi au<l of the 
previous order of course. IlclnnCa Fntafe.Ie re, 
Hall V. Leif, 48 L. J., Ch. 688 : 12 Ch. D. 795 ; 
27W. E. 750. 

Who Entitled to Rule— Defendant.]— 'It is ir- 
regular that a defendant should, without the 
plaintiff’s authority, rule the sheriff ro rerurii a 
ca, sa., which has not been executed, bur such 
proceeding is not, in itself, a contempt (»f process 
of the court. Daniels v. Gomj>ertz, 3 Q. B. 322 ; 
2 G. & D. 751. 

The court will not assent to an apqjlieation on 
the part of tlie defendant against a sheriff to 
resurn a ca. sa. issued against him unless lie 
shows some special grounds for the application. 
Williams V. Wei)}), 2 D. (^sks.) 904 : 5 Bcott 

(N.R.) 901 ; 7 Jur. 155. 

TVliere the slieriff seizes goo<Is, and keeps pos- 
session at the defendant’s de.<ire, to enable him 


477. i that the sheriff could not be ruled to return the 

An instrinnent, in form a sheriff’s warrant to | writ on behalf of the bankrupt. Gllhrrt v. 

levy execution, was ad<lressed by the sheriff to ■ Wlialley, 2 C., M. A E. 722. 

and Job Doe. S. was deputy bailiff of a | Where a fi. fa. has been executed, it is compe- 
libetTy, and having, on consultation wfith the j tent to the defendant, without showing special 
■chief bailiffi’s agent, acted on this warrant as if | grounds, to .call upon the sheri’ll to return it. 
, a mandate to tlie bailiff of the liberty: — Held, | v. Trundle, 8 C. B. (n.s.) 474 : 29 

that the cliief bailiff was bouml to make a re- 1 l. J., C. P. 310 ; 7 Jur. (N.s.) 28 ; 2 L. T. 568. 
turn, an<i could not insist that no mandate had ' 

been delivered to him. Plate! v. Dowse, 4 Bing. ; Effect of Ruling.] — The act of ruling the 

(N.c.) 204 ; 5 Scott, 549 ; 1 Arm 38 ; 7 L. J., ; sheriff to return a fi. fa. does not estop the plain- 

O. P. 140. ' , i tiff from showing, that the writ was not a good 

A mandate was issued by the sheriff of York, ‘ writ ; neither does the filing it of record affirm 


■ilirecting the bailiff of a liberty within that 
county to take the defendant on a ca. sa. The 
'.bailiff took the defendant and carried him to 
the county gaol, wiiich was out of the liberty., 
The defendant was afterwards discharged under 
the insolvent debtors act, and the plaintiff 
appointed assignee of his estate : — Held, that 
• the plaintiff was thereby estopped from ruling 
■.the bailiff to return the mandate. Heinwrtk v. 


the existence of a void writ. Jones v. Williams, 
8 M. & W, 349 ; 9 D. P, 0. 302. 

Enlarging Time for Return.] — ^tVhere a defen- 
dant had been arrested on a ca. sa., but was too 
ill to be removed-from his house, without danger 
to his life, the' court enlarged the time for 
returning the 'writ, but would not afford the 
sheriff any relief against the extra costs of 





i G. LIAEILITY OF SHFRIFF TO 
I ATTACHMENT. 

' Grrounds for.] — The court granted an attacii- 
I meiit against a sijerifl: for returxiing an escape of 
I an execution debtor, notwithstanding 5 A (> Viet. 

I c. h8, s. HI (repealed). Jlc/J. v. LeJet'dershire 
( Sheriffs Jn rv, Arden v. Bhujhtim^ 1 L., M. A P, 

I 414 {'ii C. B. GH7 ; 19 J.. J,, 0. F. H20 ; 14 Jur. 

; I02G. 

Where a sheriffs officer was, as he alleged, in. 
possession of goods under a ti. fa. issued out of 
the court of common pleas, and an officer of the 
palace court levied and took away the goods, 
under process of that court, using no violence, the 
court refused to grant an attachment against the 
officer of the palace court, there being reason to 
believe that the possession of the sheriffs officer 
was a matter in dispute. IVkiU v. i%aj)pie^ 4. 
0. B. 628 ; 16 L. J., 0. V. 2HH : 11 Jur. oiH. 

An interpleader order directed the sheriff to- 
sell goods seized under a fi. fa. Before the sale, 
the judgment debtor became bankrupt, an<l the 
goods were claimed by a messenger ot the court 
of bankruptcy, and the sheriff gave up possession. 
To_ fhe messenger* The court refused an attach^ 


obtained an order for a week’s further time to 
return the writ : — Held, that obtaining the rule 
after six months was merely an irregularity, 
and that such irregularity was waived by ob- 
taining the order for fiirther time to return the 
writ. Walker v. Barts, $ H. A N. H74 j 27 L. J., 
Ex. 887. 

f ~ — Liability of Sheriff.] — sheriff is 
not liable to an attachment for not returning a 
wiit which has not been transferred to him by 
his predecessor in office, notwithstanding, the 8 
d., 99,. s: '7. Smmun, 2 

; The new sheriff is not answerable for the 
a* 'debtor, 'ffi.ken in .a»d 

Tjtedon iby 
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keepini^ up the caption, Jonei< v. ItohtTition^ i of his prcclecessoT, and not dclivorct! over to' 
IIM. &W. 7.>8 ; 2 D. (N.S.) 1044 ; 12 L. J., I him by indenture tmder 20 Geo. 2, c. S7, s. 1. 
Ex. 415 ; 7 Jur. O.l". j Dcicithoii v. Sei/motii-, M. M. 34. 


V. TCR^flNG OVER WRITS. 

Change of Sheriffs.] — The same sheriff, by 
wTioni any writ directed and delivered to him is 
executed while in office, ought to make his 
return to the same, and hand such writ and 


TJnder-Sheriff — Liability of, for Proceeds of 
Execution — Death of Sheriff — Vacancy of 
Shrievalty.] — Where an under-sheriff (since 
deceased) acting as sheriff during the vacancy 
of the shrievalty under 3 Goo. 1, c. 15, s. 8. 
wrongfully retained the proceeds of an execu- 
tion:— Held, that an action for money had and 


I'eturn over to the new sheriff who conies into | j-e^eived was maintainable against the executor 


office before the return -day ; and such new 
sheriff will return the writ with the old sheriff’s 
I’eturn thereon ; and if the old sheriff, after 
arresting the defendant, suffers him to escape 
and goes out of office before the return-day, he 
alone is answerable for the escape. 2le,r v. 
JBddlcsea.‘ Sherijl\ 4 East, G04 ; 1 «inith, 286. 

Liability of former Sheriff.] — A shci'iff 

is bound, subsequently to the abolition of his 
office by act of parliament, to account for all 
writs previously executed by him. Warner v. 
BotvelL 2 1). (N.S.) 581 ; 12 L. J., Ex. 28. 

A h. fa. was put into the sheriff’s hands on 
the 14th December, 1883, returnable on the 
noth. The sheriff w^ent out of office on the 14th 
February following. A rule to return the writ 
w’as taken out in June following, which was 
served in the same month on the unclcr-sheriff 
of the new sheriff ; but it was not served on 
the under-sheriff of the old sheriff till November 
following: — Held, that an attachment after- 
wards obtained against the old sheriff for not 
retin-ning the ’writ was irregular, and the court 
set it aside. YarotJi, Yicroth, or Yrafk v. JIoj)- 
Itinn, 2 C„ W A 11. 250 ; 3 .D. F. C. 711 : 1 Gale, 
141 ; 5 Tyr. 704 ; 4 L. J., Ex. 106. 

When not requested to return Writ 

within Six Months of Expiration of Office.] — 

A sheriff is not liable to an attachment for not 
returning a writ, if not called upon by a rule of 
court within six months after the expiration of 
Ins office, notwithstanding that he was re- 
quested by the party to return it before the six 
months expired. /Avt? v. Janets, 2 Term Bep. 
I : 1 R. K. 411. ; 

A sheriff is not liable to be called upon to re- ' 
turn process unless within six lunar months i 
after the expiration of his office, and the day on : 
which he goes out of office is to be reckoned as | 
pai’t of the six months, /to v. Adderley, 2 j 
.Dough 468. i 

A sheriff* having been ruled to return a writ | 
more than six months after the expiration of 


of the under-sheriff- by the execution t*reditors to- 
recover the sum so wrongfully retained. [Sec 
now the Sheriffs Act, 1887 (50 A 51 Viet. c. 55).. 
s. 25. j UJoHeederdiire Banktny Co, v. Bd- 
ward.s, 57 L. J., Q. B. 51 ; 20 Q. B. D. 1U7 f 
58 L. T. 468 ; 86 W. B. 116— C. A, 

Non-Execution of Process — Same Under- 
Sheriff Acting under Successive Sheriffs.] — In. 
November, 1883, while D. was high sheriff’ of the 
county of K., civil bill decrees for money de- 
mands were delivered to his sub-sheriff, L., fon 
execution in February, 1884. The solicitor for 
the plaintiff in the 7lecrees wrote to L., com- 
plaining of their non-execution, and by letteiu 
dated the iSth of that month, L. wrote in reply, 
stating that he had been unable to levy the, 
amoimts, and asking for information as to the 
goods of the defendant which the plaintiff 
Mleged were available. On the 21st February- 
H. succeeded D. as high slieriff’, and re-appointed 
L. sub-sheriff’, who retained the decrees until 
July, when he ret aimed them unexecuted. They 
were in force until June. It was admitted that 
after H.’s appointment the defendants had suffi- 
cient goods from which the amounts of the- 
decrees might have been levied : — Hekl, that H». 
was liable "*in an action for negligence fur not 
having executed the decrees ; tiiat, having re- 
gar<l to the fact tiiat L. continued in office as 
sub-sheriff’, it was immaterial that no list had 
been made if the decrees in question vere more 
than two months old : that the measure of 
tlamage.s was the amount of the decrees. Bhn- 
mons V, lleueliy^ 16 .L. R., Ir. 467. 
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nient agiiiiist the sherifl’ for con tempt of court in 
not. selling’ the goods. ColJ'nus v. 11 W K 
786. ' . ■ ' ■ 

A demand of costs, which, bj the rule, arc pay- 
able to a high sheriff, made under the authority 
of a^ power of attorney executed by the under- 
sheriff, after Uie liigli shcriif has gone out of 
office, is sufficient to support an attachment. 
Meg. V. Jlaiteg^ 6 D. P. C. r>l5. 

If a sheriff’s officer is guilty of extortion, the 
party complaining; may call upon the sheriff to 
show cause why he should not refund the excess, 
and upon the officer to show cause why an 
attachment should not issue against him under 
the same rule. Mlahe v. Mtofmrn, 2 B. G. liep 
263 ; 5 D. & L. 601 ; 17 L. J., Q. B. 216 ; 12 Jur. 
882. ■ 

Hon-ileturix-- Subsequent Directions by Credi- 
tor-Waiver of Eight to Attachment.]— A plain- 
tiff does not waive his right to an attachment 
against a sheriff for not duly returning a ii. fa., 
by directing him, after the expiration of the rule 
to return the ’writ, to proceed with the execution, 
which had been suspended by an adverse claim. 
J'iowitf V. MioJiahy or M.irlihy, 9 M. 6: W. 32 : 1 
JX (N.S.) 380 : 11 L. J., Ex. 73. 

Application for— When made.]— An attach- 
ment against a sheriff may be moved for at the 
rising of the court on the last day of term (where 
a rule to return the 'writ expires on that day), 
after the period for closing the office has passed, 
if the motion is made on an affidavit stating 
that no return was made at the closing of the 
office. Meg. v. Shrojjshirc Sheerff'. 9 Jur. 12. 

For not returning a Writ of Fi. fa. — 

How made.] — An application, or notice, under 
Ord. XLIV. r. 2, to attach the sheriff for not 
returning a ’writ of ii. fa., should ];e for an order 
nisi. Fotoler v. jUhfimh 45 L. T. 4(>. 

An attachment against the sheriff for not 
returning a writ of 6, fa. is not, as formerly, 
obtained as of course, but since Ord. XLIV. r 2, 
can onlv be applied for ^'oii notice," v. 

Cooper, 5 0. P. 14, 26 ; 28 W. B. 324. 

Eule for.] — ;A rule for an attachment against a 
sheriff, for the non-payment of money directed to 
be paid by an order made a rule of court, and of 
the costs of the rule, is only in the first instance 
a rule to show' cau.se. llatjield v. llaxertield or 
Ilathevjlvld, 6 Man. & O. 724 ; 1 D. & L. 809 ; 
7 Hcott (N.ii.) 430. 

In discussing a rule nisi for an attachment 
against a sheriff for an insufficient return to a 
w'rit, the court wdll not take cognisance of the 
return, unless an office copy is produced, verified 
by affidavit by a part}" as to his belief that no 
sufficient return has been made. Wilton v. 
Chambers. 5 X. & M. 431 ; 1 H. & W. 582 ; 5 
L. J., K. B. 72. 

Service of.]— To ground an attachment 

absolute against a sheriff for not returning a 
writ, the service must be personal upon the 
under-sheriff* at his public office. Anon.^ Lofft, 

30L ■ ' •' ' 

Or upon his deputy. Woodland v. Fuller. 2 
P. & D. 570 ; 11 A. E. 859 ; 9 L. J., Q. B. 181. 

When Irregular . ] — An attachment again-st 

a late sheriff for disobedience to a judge’s order, 
calling on the sheriff ” to return a writ, instead 


of ‘‘the late*’ sheriff, is irregular, and may bc 
set aside, though the sheriff has not applied t*; 
.set aside the order. Meg, v. Conncull iSherid'.. 
7 D. P. G. 600. 

Affidavits — How entitled.] — An attaclimeiil 
may be said to be granted when the rule for the 
attachment is obtahied, and after that, the pro- 
cceding’s are on the crown side of the eouri. ajri 
affidavits in the matter are projterly entitlc'd 
“ Mex v. Middlesex Sherif." Mex v. MiJdlvKe>!‘ 
Sheviir, 2 M. & W. 107 ; i> L. J., Ex. 9. 

Affidavits in support of a rule for an at tad. - 
ment against a sheriff or his officer foi’ extortion* 
in the execution of a fi. fa. are properly entitled, 
“in the cause.” Ma.sters v. Loiether.' \l C. IX 
948 ; 21 L. J., G. F. 130 ; 16 Jur. 347. ' 

Hon-Enforcement of Writ — Discharge of 
Sheriff.] — The plaintiff, at the desire of the 
sheriff’s officer, forbore to enforce an attachment 
in the first instance, and ten day.s afterwards 
applied to the sheriff’ for the debt and costs ; — 
B-eld, that the shei’iff %vas not discharged by the 
indulgence given to the ofiicer. Mex v. Loodon 
Sherif, 1 Taunt. 489. 

Where a plaintiff, on account of negotiations 
between himself and the defendant, delays for a 
term his proceedings against the sheriff, tlie 
latter is discharged by the plaintiff's laches. Mex 
V. Middlesex Sherif, 1 D. P. G. 53. 


H. AIIBEST BY bHEEIEP, 

See Debtors Act, 1869, 32 6: 33 Viet. e. 62. 

I. By \VH03t TO BE Made. 

By Persoa authorised by Bailiff.] — ^Au arrest 
must be made by the authority and direction oi" 
the bailiff*, but it need not be his hand wdiich- 
actually arrests ; nor need it take place in hi':- 
presence and in his sight ; nor is there any pre- 
cise distance from the penson arrested within 
•which he must be at the time. Mlateh v. 

Cowp. 65. 

By Person to whom Warrant is Directed.] — 
A sheriff's officer eamiot justify an arrest made 
without a warrant by procuring a warrant pre- 
viously issued to another sheriff's officer, but not 
executed, to be delivered to himself ’with his 
name inserted after the arrest, (id I ins v. 
Yeiiums, 2 P. D. 439 ; 10 A. 5: E. 570 ; 8 L. J.. 
Q. B. 332. 

All arrest under a ca. sa. by a bailiff, to whoni 
the ’W'^arrant is not addressed, In the absence of 
the officer towhorn it is addressed, even though 
such officer has engaged him to assist him in his 
absence, he himself being at a c<jnsiderable dis- 
tance at the time of the arrest, is irregular, and 
the defendant will be discharged out of ciistod}’. 
Bhodes V, linll, 26 L. J., Ex. 265. 

A rule to discharge him is properly directed tO' 
the plaintiff, and not to the sheriff. Ih. 

Validity of Warrant.] — The sheriff haying 
directed a warrant to A. and all his other officers 
to arrest B., A. afterwards inserted the name of : 
G. : — Held, that the warrant vras illegal, and the 
arrest by C. consequently void. Monsiu v. Mar- 
row, 6 Term Eep. 122 ; 3 E. Bl, 135. 

But a mistake in the warrant will not invali- 
date the arrest, Williams v, Zeivis, 1 Chit. 611. 

It is not necessary that the sheriff’s warrant 



appear at the next sessions, kc.,' means the next 
session'after tlie ari’est, and not ai’ter the date of 
the warrant : therefore, the officer executing it 
may justify an arrest after tlie sessions next 
ensuing the date of the warrant. Mayliew v. 
Pavlicr, 8 Term Kep. 110 ; 4 R, R. 605. 

On Sunday.] — 'A. was arrested at the suit of B. 
and discharged, the sheriff not knowing that 
there was also a detainer in ids office at the suit 
of C. ; on the Sunday following lie was arrested 
at O.’s suit, and discharged by the court, by 
virtue of the statute. The ari’cst oji the Sunday 
was considered as an. original taking, and not 
as a I'etaking after an escape. Atkinwto v. 
Jameson^ 5 Term Rep. :2~>. 

Where, by the cuntrivnnee of a plaintiff's at- 
torney, a })arty had been arrested on a Sunday 
on criminal process, for the purpose of effecting 
his arrest on civil process, and he was detained 
in custody till Monday, and then arrested on the 
civil process, the court ordered him to be dis- 
charged out of custody. Rh//A' v. Gumetj, 8 
B. (k C. 76ffi 

Where a defendant was seized on a Su,nday, 
and detained till next morning, and then arrested 
upon process out of tlie exchequer Held, that 
the arrest was void, ui-id could not be made good 
even by a subsecpient consent. Lyfonl v. Tyrrell 

1 Aiist. 85 ; 8 R. R. 558. 

E., havbig been dismissed from the office of 
town clerk of a borough, was, at the instance of 
the town council, convicted before justices, under 
the (re})eakd) Municipal Corporations Act, 1835, 
o k 6 Will, 4, c. 76. s. 60, of wilfully refusing to 
deliver accounts, books, kc., after notice : and 
thereupon the justices issued their warrant for his 
imprisonment in the common gaol of the county 
(within ivhich tlie borough was situate), which 
was delivered to B.. who arrested E. on a Sunday, 
and on the next day delivered liim to the keeper 
of the gaol Held" that this was substantially a 
civil proceeding, and the arrest tlierefore illegal 
Linder tiie Sunday Observance Act, 1677, 20 Car. 
2, c. 7, s. 6. and tliat tlie execution ivas not made 
legal by tlic delivezy to the keeper, after the 
arrest, of another wnirrantupon the same convic- 
tion. Mfqingion^ AVi* ymrte, 2 Kl. k Bl. 717 ; 2 
0. X., R. 385 ; 23 L. J., M. G. 41 ; 18 4ur. 224 ; 

2 W. R. 10, 76. 


2. Wheiie :made. 

In Wrong County.] — To set asiiLe an arrest in 
a wrong county, there must be an affidavit that 
it dill not take place on the borders of the county, 
and that there is no dispute as to boundaries. 
Wehhe.rx. :\Janmnrj,lV.R,0.2L 

Privileged Places — Kensington Palace. ] — 

Kensington Palace, Xieing kept in a constant 
-state of preparation for the king’s reception at 
all times, and some of the royal family having 
apartments there, is piivileged as a royal palace 
.against the intrusion of the sheriff for the pur- 
pose of executing process. Wlntr.r v. 10 

East, 578 ; 1 Camp. 475, n. ; 10 R. R. 301. 8ee 
Atf.-GcH. V. JDonuldium^ 10 M. k W. 117 ; 11 
L. J.. Ex. 338. 

Hampton Court Palace.] — But Hampton 

(>.)urt Palace is not. Aft.- Gen. v. JJakln, Bd 
L. J., Ex. 113 ; L. R. 4 .tl. L. 338 ; 23 L. T. 1 ; 

LSW. E. nil. 

Within the Verge of Palace.]— An arrest 

withiii the verge of the palace is no ground for 
discharairiEr the defendant out of custoLlv. 

PjRnk, 7 Taunt. 311 ; 18 R. E. 492. 

A man arrested within the verge of the c< airt 
is not entitled to be discharged, an ari'est in a 
franchise being only a breach of the privilege of 
the lord of the franchise. JAirlfyuiirlck v. A'cUy, 
3 Hough 30. 

The Tower.] — Arrests cannot be made 

within the Tower. v. M^Leun., 2 Chit. 

48, 51 : 23 R. R. 742. And sec Bell v. Jnroh,s\ 4 
Bing. ,523 ; 1 M. k P. 359 ; 6 L. J. (o.s.) 0. P. 82. 

In G-aoL] — It is no objection to an arrest, that 
it takes place in a gaol, if the pai'ty is there 
for his own pui'poses. JLoreitt v. Hlll^ 4 I). F. C, 
579. 

Evidence as to.] — A written memorandum of 
an arrest, and of the place where it occurred, 
made by a sheriff’s officer, contemporaneously 
with effecting the arrest, sent immediately to 
the sheriff’s office, and there ffled in the course 
of busiiiess, is not admissible evidence of the 
place at which the arrest took place after the 
■death of the officer, in an action between third 
persons. ( v, Berna$cmi^ 1 C,, M. k B. 
3X7; 4 Xyr. 531 ; 3 L. Ex. 3,73-— Ex. Ch. 


Before Officer has Warrant— Before Delivery 
of Writ to Sheriff.] — ^A bail-bond wa.^ ordered to 
be delivered up to be cancelled, where the de- 
fendant ^Yas arrested before the officer had any 
warrant, and before the writ was ilclivered to 
the sheriff. JLdl v. Mnrhe, 8 Term Rep. 187. 


4. How :\Eai)b. 
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yuu imniodiiitely " : nnd shortly afterwards made 
his esc‘a})e, without having been touched by the 
officer ; — Reid, that this was no arrest ; biit, if 
lie had acquiesced, or afterwards gone with tlie 
officer, it would had Ijecn sufficient to constitute 
an arrest. v. Zutv/x, 1 Car. <S; P. 153 ; 

K. & M. 2il 

Placing a party undei’ restraint of a sheriff’s 
officer, who holds a capias, is an arrest without 
proceeding to actual contact. Grainqn- v. /////, 4 
Bing. (xV.C.) 212 : 5 Scott, ofil : 7 L. J., C. P. 85. 

A sheriff's officer in execution of a ca. sa., put 
his hand into the debtor's dwelling-house, by an 
opening in a window caused by a pane having 
been broken in the scuffle, but not by the officer, 
touched the debtor, who was inside the house, 
andsai<h“Aou are my prisoner.” He was im- 
alde then to secure tlie person of the debtor ; 
but he thereupon broke open the outer door of 
the house, and seized the debtor : — Hekl, that 
the officer had acted legally, the arrest having 
been effected by touching the debtor, and the 
subsequent breaking of the outer door being 
justiliable for the purpose of taking into custody 
the debtor so arrested. S(in.(hm v. Jer'a,% Eh, Bl. 
k El. 935 ; 28 L. J., Ex. 15(1 ; 5 Jur. (nt.S.) 
860: 7 W.dk 290— Ex. Ch. 

Where two bailiffs kept watching a defendant 
at a particular house, and had a warrant to arrest 
him, and in fact, would have arrested him if he 
had endeavoured to get away, but did not produce 
the warrant or act on it : — Held, that it did not 
constitute an arrest. Haul or v. llohlm. 1 H. & 
W. 204. 8. 0., uom. Rnhim v. Ilomhr, 3 E). P. C. 
543.' 

Evidence as to.] — Evidence that a bailiff’s 
assistant apprehended a party on a false pre- 
tence, anti that the bailiffi being at hand took 
advantage of the ap];)]‘ehensio]i to arrest him on 
a ca. sa., is sufficient to establish an issue that 
the bailiff illegally seized and imprisoned the 
party. Ilumplireq v. Mltclwll^ 2 Bins’, (n.c.) 619 ; 

3 Sceffit, 44 : 2 Hodges, 72 ; 5 L. J., C. P. 186. 

b. Breaking: open Boors. 

Civil Process.] — The maxim of ‘‘ Every man’s 
house is his castle,” is confined to those who are 
owners of the house, which is not the sanctuary 
of a stranger ; and the privilege of the outer 
door belongs only to one door, and not to others, 
although belonging to the se}>arate apartments 
of lodgers. Lee v. Gamell, Lofft, 374 ; Cowp. 1. 

And therefore a bailiffi, in the execution of 
mesne proce.ss, may break open the door of a 
lodger, having first gained peaceable entrance 
at the outer floor of the house. It, 

So he may break open the window of the 
apartment of a person residing in the house of 
another, haTiiJg fii'sfc gained peaceable entrance 
at the outer door of the house, if such person 
refuses to open the door of his apartment, after 
being informed by the officer that he has process 
to serve on him. 'Lloyd v. Sand'daiids^ 2 Moore, 
207 ; 19 K. E. 507. ■ 

But an officer cannot justify breaking the inner 
doors of the house of a stranger, upon suspicion 
that a defendant is there, to search for him in 
order to arrest him on mesne process. Johmim v. 
Mgh, 1 Marsh. 565 ; 6 Taunt. 246 j 16 K E. 
04. ' 't, 

The vSherifS is justified or not iu entering the 
house of a stranger by tlie event, i k 

Semble, that a sheriff’s officer acting xxnder 
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civil process may justify breaking tiie inner 
doors of the defendant's house, tliough he is me 
therein at the time. Erdelifl’e \\ JLirt-jo, 3 
Bos. & P. 223 ; 6 K. R. 771. ' 

But ill such case the officer must first demand 
admittance. Ih, 

It is no objection that a bailiff gains adniir- 
tance under false pretences ; and any resisranec 
after he is once in will be piinishalilc. Jle.r v. 
BaoMomo, Lofft, (H. 

A sheriff’s officer, having a ca. sa.. WLMjt tit a 
house in which tlie execution debtor was, am! 
climbing np a ladder against the house, put Ids 
hand through an aperture in a broken pane of 
glass, and touched the debtoi-, saving to liirn, 
“You are my prisoner” : — Held, that thb was a 
good arrest, and justified the officer in brenking 
open the outer door of the house and carrying oil' 
the debtor to prison. Sandoa v. Jerrir, il iL J.. 
Q. B. 279 ; 4 .Jur. (N.S.) 737. Affirrncfh EL, Bl. .k 
El 935 ; 28 L. J., Ek. 150 : 5 Jur. (X.S.) 15i) : 
7 W. R. 290— Ex. Ch. 

Process for Contempt.] — In a proceeding 
against a member for a breach of privilege, the 
speaker of the house may issue his warrant to 
an officer, under which, if the party refuses m 
open his door and achnit the officer, after demand 
made and notice of his business, the officer may 
break into the house in like manner as he maV 
in executing jirocess of contempt issued by courts 
of justice. Bicrdett v. Ahhot, 14 East, I f 5 Bow, 
16.5 ; 4 Taunt. 410 ; 12 R. R. 450. 

On Escape or Expulsion.] — If a prisoner, 
after an arrest in the street, escapes, the bailiff 
may justify on a fresh pursuit breaking open the 
door of the house to retake him. Anon, Lofft. 
390. 

A sheriff's officer, in execution of a bailable- 
writ, peaceably obtained entrance through tlie 
outer door, but before he could make an actual 
arrest, was forcibly expelled from the house and 
the outer door fastened against him. The officer 
obtained assistance, forced open the outer door, 
and made the arrest : — Held, that he was justitieil 
in so doing. Aga Kurhcmlie \Jlalumed v. iiV//., 
3 Moore, P. C. 164. 

Held, also, that a demand of re-entry under 
vsnch circumstances was not requisite to justify 
his breaking open the outer door. Ih, 

Criminal Process.] — In the execution of: 
criminal process against any man in the case of 
a misdemeanour, it is necessary to demand ad- 
mittance, before the breaking of the outer door 
of the house can be legally justified. Lannock 
t. Brown, 2 B.k Aid. 592 ; 21 R. E. 410. 

Operation on Execution of Process.] — Where 
a defendant has been taken in execution on a 
ca. sa., to execute which the sheriff’s officer has 
broken open an outer door, the court will 
discharge him out of custody on a summary 
application. ILodgmi v. Tomiing, 5 I). P. C. 
410. 

c. OUker Matters as to. 

Generally.] — A party, who issues a capias, is 
not under any legal duty to give information to 
the sheriff as to the person of the defendant. 
Bqlte Y. Duke, 4 Bing. C^.C.) 197 ; 6 Scott, 536 ; 
lArn. llj 7L. J., 0. P. 75. 

A person may under particular circumstances 
lay hands on aiiothei*, in order to serve him with. 



QH&IBIFY— Arrest hj. 

I B & C. *i-i5 ‘ owiiiJi? to the default of the executioii creditoi to 

g 223 ^ return the issue Held, that tlieulamiant had 

■eceivecl a writ no cause of aotioii against the sheriff for the 
b large, on his original seizure. y. I niton, Cab. & L. 

,nd afterwards 226. 

joining, put in Notice not to Aeeest. 

of the deten- * 

, arrested him Disobedience of Sherij0f-~-Eifect of.] —If, after a 
ich the dcfcn- ^a. sa. has been delivered to a slieriif, the plaintiff 
expired : the directs him not to execute the writ, and he not- 
be discharged, 'vvithstanding does so, he becomes a trespasser ; 
‘costs; on the gQ^ if "he detains the debtor after notice 

.d been highly the creditor that he has released the debt. 

Moore, 398 ; 1 iqr/rJn)- y. S/\ Om oMn, 12 M. & W. 4:1:1 : 1 I). & L. 


Arrested at Suit of another 
v-iiig issued a ca. sa. on. 
ist tlie defendant, directed the 
writ until further 

"the defendant liaving beea_ arrpted ^at 

the suit of another creditor 
was detained by the sheriff’s 
tions wei’e 
upon direc 


Where Party is 
Creditor.] 

a jiidginei 


A plaintiff havir 
agaiu^i^ 
sheriff not to execute the 
notice ; t.-.- 


c:— Held, 
discharge 

ffaiiitiff’s vvT.it, and consequently that 
us not satisfied. Semple v. 'Keen, ^ 
3 ; 28 L. J., Ex. 151. 
had been delivered to the sheriff. 

„_.on of the plaintiff’s 

sheriff issued a wai'rant to hi; 
notice was subsequently „ 

attorney not to execute the wuit, vhich.Jiowever 
hands 

having subsequently, at the suit of^miothey)er 

son, been arr ’ ''' ' 

that thv. V — 
circumstances 
under the first writ, 


5 attorney, the 
officer, to whom 
given by the plaintiff’s 

- 

ned in the sheriff’s hands. The defendant 
g subsequently, at the suit of another per- 
Tccn arrested bv the same officer Held, 
•he defendant could not insist, under these 
L that he had been ever in custody . 
■■ Ilownrd v. Cavtj/, 2 D.& L. 
115 ; 13 L. J., Q. B. 294 ; 8 Jur. 984. 

Indorsement on Writ “ to be returned non est 
inventus,’’] — ""Where a ca. sa. is issued, with an 
indorsement “*■ to be returned non est inventus, 
the sheriff is nevertheless bound to arrest and 
detain the party, if he either renders himself to 
the sheriff or is rendered by his bail after the 
writ has come to the sheriff s hands. MaffyKiy 
V. Monqer or Mimfor, 4 Q. B. 817 ; D. k. M. 24 ; 
12 L. J., Q. B. 306 ; 7 Jur. 625. 

The meaning of such indorsement is, that the 
slieriff is not to look for the party. II?, 


6 Febsons Peivileg-ed feom aeeest. 
a. Queen’s Household, <&c. 

Servants.]— The queen's servants, taken in 
execution, are entitled to be discharged on 
motion, on account of privilege. Knrtlett v. 
IIehl?e,% 5 Term Eep. 686. 

A menial servant of her majesty is not liable 
to arrest, although he publicly carries on trade, 
and the debt was contracted in the course of his 
trade. Kutq v. Foster, 2 Taunt. 167. 

A page of the presence, second class in ordi- 
nax'y to the queen, is, by reason of his situation 
r , privileged. 7 B. F. C. 4 ; 4 

M. .& "V?. 371 ; S-L. J., Ei. 13 ; ZSnv. 924. 


military Assistance.]— The officer 
uckhig the arrest may, if he finds 
0 the execution of his warrant, and 


(Jailing in 

■charged with making the arrest may, if he tincis 
. It necessary to the execution of his waijaiit, and 
to prevent personal danger to himself and his 
■r;--. ordinary assistants from a mob assembled in 
.extraordinary numbers, and with a show of force 
overawe the civil power, call in the assiBtoce 
the military^ ' JBnfd&tt v. Oolnmi, 14 East, 
27^^. 'll BIB. 478., , 

Executing Vrit of Attaolimeat,]— Where a 
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A lord of the berlcliaiiibcr is privileged. 
Alilridgc y. Barry, 3 D. P. G. 450, n. 

The court refused to discuarge a party in exe- 
-cution for debt claiming [)rivilege from arrest on 
the ground that he was one of the gentlemen of 
the king’s privy chamber, it appearing that he 
was not a menial servant, had no stated duties to 
perforin, received no fees in. virtue of his office, 
and had no writ of privilege. Tapley v. Battine, 
1 D. &R.,79. ' ' 

As to the privilege of the king’s yeoman of the 
guard, see Sard v. Forrest^ 2 D. & R. 250 : 1 B 
.& 0. 139 ; I L. J. (o.s.) K. B. 31. 

The candle and lire lighter to the yeoman of 
the guard is privileged. Hatton v. Jlopldm, 6 
M.& S. 271,; IS R. R. 371. 

Priest in Ordinary.]— A chaplain in ordinary is 
privileged from arrest on final process. Winter 

V. BiMm,2 D. & L. 211 ; 13 M. & W. 25 ; 13 

L. J., Ex. 263. P.. Byron Y. Blhdin, 1 C. M. 

A R. 821 ; 3 B. P. C. 448 : 1 (Me, 58 ; 5 Tyr. 
•357. Swan v. BaJmis, 16 C. B. 77 ; 3 C. L. R. 
■602 ; 24 L. J., C. P. 131 ; 1 Jnr. (N.s.) 378 ; 3 

W. R. 369. 

Tlie appointment of a priest in ordinary con- 
tinues after tbc demise of the crown, and no 
frcsli appointment is necessary ; and the fact of 
■a party having performed the duties of such 
.office during the present reign, of his being in the 
receipt of the salary affixed thereto, and of his 
name appearing in the books of the household, 
is sufficieut evklence of his holding the office to 
'Satisfy the court in discliarging him from the 
.custody of the sheriff. Harrey v. Baltins, 3 Ex. 
266 ; 6 D. k. L. 437 ; 18 L. J., Ex, 156. 

Somerset Her ald-at- Arms.] — The Somerset 
herald-at-arms is one of the queen’s servants in 
^su'diiiary with fee, and bound to attend her 
whenever required as well as on state ceremo- 
iiials ; and is therefore privileged. Byer v. Dis- 
ney, 16 M. k W. 312 ; -i D. k L. 698 16 L. J.. 

Ex. 182. 

Officer of the Tower.]— The court refused to 
-discharge the major of fhe Tower, on the ground 
that he was arrested when returning from an 
attendance on the prince regent, it not appear- 
ing that he had been attending by command of his 
j’ojuil liighness, although the major swore that he 
•could not leave the Tower but on business con- 
jiected with his official situation. Batson v, 
HeLean, 2 Chit. 48 ; 23 R. R. 742. 

Deputy Governor Of the Tower not privileged. 
Ih, 

One of the wardens of the Tower -was arrested, 
nnd informed at the time that the plaintiff would 
'foe satisfied if he would enter an a})pearance. 
He, however, claimed his privilege, but after- 
wards executed a bail-bond. The court refused 
to order the bail-bond to be delivered up to be 
(Cancelled. Bid good v. Davies, 6 B. &; G. 84 ; 9 
IX k R. 153 ; S'L. J. (o.s.) K. B, 64. 

b. Officer of Court* 

If an officer of the court upon a ca. sa. being 
sued out against him claims a general privilege 
from arrest at all times, and cautions the sheriff 
not to arrest him, he will be ordered to pay the 
debt out of his salary. Cane or Fane v. Steioart, 
I, "Jones, 630 ; Sait* k So. 84, n* 

SecuB, if he only claims privilege from arrest 
eundo, redeiindo, et morando, at his office, lb. 


The court has no jurisdiction to compel one of 
its officers to pay his private debt out rif his 
salary. /7 a 

A general clerk of the clerk of the ]fiens in 
the exchequer is an officer entitled to privilege 
from arrest under a ca. sa., eundo. morando, ct 
redeundo, from his office, i/. 

c. Privilege of Parliament. 

Privilege of parliament is no protection against 
an attachment for any contempt whicii is of .a 
criminal kind. Wellesley v. Beaufort. 2 Russ, k 
M. 639. 

Member of House of Commons.] — A member 
of the house of commons is })rivilcged f mm arrest 
for forty days before and forty days after each 
meeting of parliament, ami the piiviiege is 
equally applicable to the meeting of a new parlia- 
ment after a dissolution, as to the meeting of a 
parliament after proroGatiejii. Govdy v. Bun- 
eomhe, 5 D. & L. 209 ; 1 Ex. 430 : 17 L. J., Ex. 76. 

Since a member of either house of parliament 
is privileged from arrest, a capias against him is 
irregular, and will be set aside ; although, in tlje 
case of a member of the house of comnions, the 
writ is not intended to be put in execution till 
his privilege expires ; nor, although, in either in- 
stance, no proceedings are contemplated against 
the person of the member. Cassidy v, Steiiart, 

2 Scott (K.Pw) 432 ; 2 Man. k G. 437 ; 9 D. P. 0. 
366 ; 10 L. J., C. P. 57 ; 5 Jur. 25, 

Peer.] — An Irish peer cannot be arrested. 
Coates V. Ilawarden (^Lord)^ 1 <jc Rv. 110 ; 7 
B. & C. 388 ; 6 L. J. (O.S.) K. B. 62. 

A party having voted at the election of Scotch 
peers is, as a Scotch peer, entitled to be discharged 
from arrest, although his vote has been ]>rotcsted 
against, and his claim to the title disputed, and 
never recognised by the house of lords or at a 
court. Blghy v. Stlrtimj (/u?y 7), 8 Bing. 55 : i 
M. k Scott, 116 ; 1 D. P. C. 248. ‘ 

The court would not order a bail-bond given 
by a person claiming privilege from arrest as being 
an Irish peer to be cancelled on motion, unless 
his peerage was clearly proved. Storey w Blr- 
mluqhmn, 3 B. & R. 418 ; 1 M. k Rv. i'll, ii. ; 3 
L. J. (O.s.) K. B. 34. 

One -who had been appointed consul-general 
from the Porte, but was dismissed several montlis 
before, and another person resident here appointed 
in his room, is not privileged, though, at the time 
of the arrest, he had not received any official 
notification of his dismissal, or the appointment 
of liis successor. Marshall v. Crefteo, 0 East, 
446 ; 14 R. R. Preface VII L, n. 

Qujere, whether a consul is privileged, Clarlte 
V. Cretico, 1 Taunt. 106. 

But a resident merchant of Ijondon ivho is ap- 
pointed and acts as consul to a foreign prince, is 
not. Vlveash v. Beeher, 3 M. k S. 284 ; 15 R. 
E. 488. 

d. Coroners* 

A deputy coroner is privileged ivhile preparing 
to hold an inquest. Deputy Coroner Qlld die- 
sex), Ex parte, 6 H. &; N. 501 ; 30 L. J., Ex. 77 ; 

7 Jur. CN.S.) 103 ; 3 L. T, 754 ; 9 W. E. 2S1. 


. , e. Magistrates* 

A magistrate, attending petty sessions or the 
police court, in the discharge of his duty, is 
privileged from arrest. Glendennlng v. Brinmie, 
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ons, or oil his rcrurn after living (ioiie so. 
ihhef-f, Mr parte, 7 EL cV; Bl. 955: ^2() L. J.. 

. B. 293 : 3 Jur. (N.S.) ()()5 ; 5 W. IL 708.^ 
Where the privilege from arrest on civil pro- 
does not exist when the party is going an<i 
does not exist when he is returning. 
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f. Persons attending* Juaiciai 

Attendance — ^Wiiat is.]^ — A pari 
tended his cause all day in court, 
the evening to dine with his att{ 
nesses at a' tavern, is privileged c 
iJa Jiff oof V. Cameron. 2 
Kewfand v. Ilarland, 8 Scott, 70 ; 

8o. a plainrifi: is protected, who, 
ino’ the sittings in expectation ot 1 
tried is waiting at a coffee-house i 
before the day of trial. ChiIdeQ\s 

11 East, 439. ^ ^ i 

A sli<dit deviation will not clepi 
tm-ning from attendance in a cour ^ 

Ms privilege, eitt r. OjomM •> N. A. 11 - - 
B. & Ad. 1078. See M O., 4 & M. ade , ^ 

E 459 ; 4 L. Jm K. B. 83. 

An attorney stated, that haying several causes 
to attend in the courts at Westminster, he was 
proceeding through i ho city on 
minster, and wlieii at the Lanh 
pnllf^ptiiig some business - 


cess 

3 has at- staying, it 
etires in Z5. 

and wit- A voluntary pmsecutor, as a common informer,. 

•edeundi. is not entitled to any privilege from arrest. J?i.. 
8 F 

: *’ At Police Court.]— A penson attending 

t attend- i^olice court as prosecutor or witness on a cliaige 
ise being there pending is privileged from_ arrest in civil 
vicinity" process, though not attending under compulsicm, 
Barrett, Mo7ifa(p(e mrnmn,S Cf :®-) J -L ^ 

L. J., C. P. 24 ; 4 Jur. (x.S.) 29 ; b W. K. 43. 

f Before Commissioners of Bankruptcy.]— 

5 A creditor attending to prove his debt is pri vi- 
*> a’ &: leged. Zist. Bx parte, 2 Ves. & B. 373 ; 2 Rose, 
24. 8. P.. Mng, Bx parte, 7 Ves. 312, , : , , 

So, any' person attending rnider a summons of 

commissioners of bankruptcy. Ih. V- 

his way to West- A person attending^ in order to oppose the dis- 
- of Eimland, re- charge of a debcor, is privileged. ^Minghmi 
itii” a client whom he v. Matthews, 2 JMarsh. 5i : 6 iaunt. 3ob. 
GQuecuxig ouiu... he went A petitioning creditor attending tor the piir- 

was likely to meet at the „ pose of watching the progress of the commission, 

there, and saw ^fi^he VL proposing himself as assignee, is protected 

him to proceed to W ’ . arrested eundo, moraudo, et redeundo ; and it i,s for the 

Affidavits in answer stated that ‘ ‘ - .(.y^ geeks to oust him of his privilege, to- 

between the V; u’en gffid kowhii unreasonable delay, or an improper de- 

auction , “®?®‘^yy?VVstmiiister • and that viation from his course home. Sdhn v. mih, 1 
htts=\VL^=f a J- C- M. . Scott, .53 ; S Bing. 1 G 6 i I 

w'hich he a case of nri An insolvent debtor is privileged whon attend- 

that these facts fir •. 488 - ing at or returning from the court in whiehhis- 

E72.il petition is heard, although on the day ho was- 

1 T. A; G. hisd; 6 D. P. O. 99 , o ii- -• • the consideration of the tmal order was. 

’F-ytPTidg 1— The nrivileo’e adiourned sine die. Chaiirtnx. Alexander,^.. 
To whom Privilege Exteuas.j inc piivucj^t. . T, T O B 79 • 8 Jur. {x.s.5 202 ; .> 

ertcmls to all persons who have any relation to a .V b 4 31 L. X, Q. , s JW- 1 G 

cause which calls for their ’ Suitor or guardian of minor coming to pass an 

whether compeUed by proems or not .^^^^ 

parties attorneys, ^them onm Ws personal attendance, will be discharged troin 

geneml,the ° 0 "rts 'viUdischaigc ^ WMe arrolt. Cram- v. OdelL 2 Moll. 525. 
without suing out a writ of pu' g • i ^ principal defendant haviiigoome to town for- 

V. 3 BopSi- , Ms wav hoiiringof a cansei n the Lord Chancellors list, 

A un hito the haiXof ami having been on his way from his hotel to his 

to court, to deliver himself up i ai as or , gj arrested under a capias ad resp : 

the court, to receive l«‘lg“«nt that he was privileged and shouhl be 

the court will ^tant a rule las jL . aischarged, although he had deviated and re- 
charge on his own affidavit. Shau>lin v. mnte> , amusement :-Held, also, 

6 D, P. C. 032, that, ulthou^’li tho oausc foi* whicli tho dcfendaiit 

Though •-’S=^PP®f“,f,“^yto do soS caSe to tmvn wLs to ho heard by the Lord 
London long befoie it is \ . .t Chancellor yet as it as cjenerally depending m 

order to attend the , “, 4 ^ ]® woMd chancery, the master of the rolls might make the- 

houseof lords, so that it then allowing the defendant privilege, and 

Ms Suse ?s &y in the paper, he will be dis- f v. Jluhan, . Ir. 

charged out of custody. Bersse v. Be76se, o ^ a suit, who was arrested under an 

E. L. Cas. 671. .. at. of burgesses execution while returning home from court, 

A burgess, l^rihf Lied in where lie had been assisting his solicitor in the 

under a summons fiom the disclnro-e of duties which were the proper busi- 

obedimicetoa mandamt^, te^tmgto^^^^ n^f not priviLgk from 

tion to proceed to such fertion.is n^ pimleged nc Aiidumii, 6 Ir. Eq. 11. 518. 

dmng , 7 Taunt 682^ ’ A party in a cause who is inrerested in a dcoree- 

Aii(W« V. Hurt, 1 Mooxe, 413 , 7 iaun . ^ pronoimood, is priyil^ed fronn 

; __ At ®«7X^tton&%lr“ pStog toe mhmto^o/tLXrS!'’' MnT. 

«otowito a vmw torewer a p®4^«^^^^^^ toe registr^ on a matter which had been re- 

tow with ferrod to him by the court, and after bein| 
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the regiRti'ar’s oPdcc. he was orderrdcl to he dis- 
ehar.'-'efl, but, v.itlioat ousts a, gainst tiie oifiCGr, 
as he would jtot undertake to brintr aji action 
fo]' false ini|.)risoiLiueut. IJf/rt, E-c nartti, 2 
M'oiit. D. & D. 

XhoLio-h an. a,pnellant couios from Irtdand to 
Loiidou long }>oft)re it is necessaiw to do so in 
order to^attend the hearing; of iiis cause in the 
house of lords, so that if then arrested he would 
not }je discharged ; yet if no arrest is iuade until 
his cause is actually in. the paper, he will he tlis- 
charged out of custody. Pers.'^e v. Ponae, G 
H ,L. Cas. on. 

^Aperso].i in custody under an attachrncMt out 
of ciiaucery, for disobedience to an order to 
furnish a,ccoun,ts, is not entitled to be discharged 
ii[)on the ground that, when arrested, he was 
attending the trial of an action to which lie 
was a party. M'JCuinhy v. Iltnnj, Ir. K. 7 Eq. 
4(55. 

Writ of protection will not be given to a suitor 
or witness to protect him from arrest in any 
ease, w'hen, if arrested, lie would not be entitled 
to his discharge wdthout it. lirien v. Brian, 1 
.Hog. 84. 

Witnesses,] — A person attending comraissioners 
of bankruptcy, wdthout a summons, swmaring 
that he was a material wdtness. and not con- 
trad.icted, protected from arrest, while remaining, 
though having left the room by order for the 
purpose of separate examination ; and wdiiie 
returning ; wdiether wdiile going, qum re. Ordered 
to be discharged immediately by the party in 
the first instance : if disobe3"ed, to be extended 
to the officers, wdth costs. Application at the 
bar without a petition the proper form in such 
cases, and time to answer the affidavit refused. 
Byna, B,v part a, 1 Yes. & B. 818 : 1 Bose, 4G1. 

id’otection from arrest of persons attending 
commission of baukruptev for the purpose of 
aiding them in the administration of justice 
euiid.o, morando, et redeundo, not by having a 
summons, but upon principle appl^ying to a wdt- 
ues.sor party. S. €., 1 Ves. & B. 811). ' 

Privilege of penson going to make an affidavit 
before a master. Cane, 2 Yes. &: B. 874 ; 

2 Bose, 24. 

A]q)iicution to di.scharge must be to the court 
of which the proceeding is a contempt. I h. 

'Witness, attending arbitrators upon an ar- 
bitration under an oj*der of court, protected from 
arrest. Temple, B.r parte, 2 Ves. & B. 895. 

Protection from arrest during attendance 
througli interval of adjournment to another 
period of same day, at same place, Ib. 

Person arreste<'l on return from attending 
warrant before mastei’ at .master’s office, to pro- 
duce papers, discharged. Frankly n v. Colqhomi, 
1 Madd. 580, 

A witness from Gravesend having at- 
tended this court pursuant to a summons, 
being arrested for debt in Pancras Lane, City, 
w’hiie wuiiting for the conveyance home, was 
discharged ; although 'he had, on leaving this 
court, gone to Catherine Street, Strand : but 
wi,thout costs as against the officer, .he not hav- 
ing been shown the summons to attend this 
court. Clarke, Eie parte, 2 Deac. & 0. 99. 

A person who resides in the country and comes 
up to Dublin, and is served in Dublin with a 
subpeena ad test., is only entitled to the privi- 
leges of a towm witness. A witness, wffio has 
been served with . a subpoena ad test, in the 
country, is entitled to privilege from arrest as I 

' .YOD* ' ’■ •' 


long as he is detained, in towm by the examiner. 

A person wdio is sej*ved wdth a subpoena ad 
testificandum in London, and is at the same cime 
resident there, is not protected from arrest in the 
interval between the service of tlie sibop'ciia and 
the da,y appointed for his examinatio!!, Semble. 
a wdtuess who comes to London, in order to be 
e.xamiiierl, is protected from arrest diu-ing the 
w'hole time that ho remains in London fiiina. fide, 
for the purpose of giving evidence. A wo'tness 
is not protected in going three (.lays before the 
day appointed, the examiner for his examina- 
tion, to the solicitors office to look at the in- 
ter logatories wdth a view to prepare himself to 
give his evidence accurately, (rihhnx. PJulUp- 
non. 1 Russ. & H. 19 ; 8 L. J. (o.S.) Ch. 48. 

No action lies against a sherilf or his officer 
for arresting a penson attending court a.s a wdt- 
ness, although it is alleged that the sherilf and 
his officer knew that he was privileged, and 
arrested him maliciously. Maamaf v. B}frt. 
D. A M. 852 ; 5 Q. B. 881 ; 12 L. J., Q. B. 225 ; 

7 Jur. ni8~-Ex. Oh. 

Before Arbitrators.] — A party in a cause 

attending an arbitrator to be examined under a 
rule of court, is privileged eundo, niora.ndo, et 
redeundo. Spenee v. Stuart, 3 East, 89 ; 0 R. E. 
549. 

But where a party residing in L. was sum- 
moned to attend an aibitraior at E., and was 
required to bring him certain papers then at C., 
and he w'ent to the latter place, wdiere all his 
papers were, to make a selection, and bavin, g 
stayed there more than twenty-four liours for 
that purpose and necessary refreshment, w'as 
arrested ; the majority of the court heL.l that he 
wms not entitled to be discharged out of custody, 
having uo right to stop and sort his f,ra.}‘,ters. 
liawhClY. Gnrriey, 1 Chit. 879 ; 8 B. vV: Aid. 252. 

'.But' held Iw the majority of the court of e.x- 
chequer, that a defendant' was under similar 
circmnstaiKjes [irivileged from arrest. lUekett 
V, Gurney, 1 Chit, 882 ; 7 .Brice, 899. 

A party to a reference, who, after trie adjourn- 
ment of the hearing of the reference to a subse- 
quent da.v, does not within a reasonable times 
return home for want of pecuniary means, is not, 
during the period of adjournment, privileged. 
Speneer v. Xnototij 1 N. &; B. 818 ; 6 A. tV: E. 823 ; 

8 L. J., K. B. 119 ; 1 Jur, 52. 

The protection exists during the attendance, 
though there is an interval of an adjourmnent to 
another period of the same day, at the same 
place. Itlsktim v. Nlnbett, 1 M. ^ Rob. 347. 

g. Barristers. 

Barristers upon circuit are privileged. Maahim 
V. Smith, 1 H. BL 636. 

A barrister attending the court to hear judg- 
ment in a cause in which he is concerned, is 
entitled to privilege fi'om arrest, eundo, morando, 
et redeundo. Xewton v. Marltmd, 8 Scott, 70. 

A party is. entitled to a similar privilege. I b. 

But a barrister who has been actually engaged 
at petty sessions, but wdthout a previous retainer, 
for a party, or on a summary conviction, where 
counsel , are allowed by 6 & 7 Will, 4, c. 114, is 
not privileged, redeundo. JVewton. v. CmntaUe, 

1 G.^ D..408 ; :2 Q: B. 157 ; 9 D. B. G. 983 ; 10 
$l9,yfi':Tur,31,7. . 

A barrister who had attended the court, not 
profesrionally, but as a party interested on a 
motion for a receiver, was arrested by a shcriiB 


i 







There is no distinction in respect to pi'ivilcge the chambers of a judge in Serjeants’ Inn is 
whether the business of his client in which lie privileged from arrest under an attachment, 
was engaged was such as required the personal Jewitt, In re, 38 Beav. 559 ; 33 L. J., Ch. 730 • 
attendance of the solicitor, or might be equally 10 Jur. (n.s.) 814 ; 10 L. T. 556 ; 12 W. R. 945. 
answered by his clerk. Lord Chancellor, ex- An attorney who attends on the occasion of 
pressing his disapproval of privilege, adheres to his client putting in hail for a defendant in an 
the practice as established in courts of equity, in action in the lord mayor’s court, and who acts 
respect to the extent of the privilege, so long as there onlj' as the attornej^ and adviser of such 
it exists at all. It would he reduced to next to bail, and is not the attorney for eitlier of the 
nothing without the addition with respect to de- parties to Ihe cause, is not privileged from arrest 
tainers. Fltzmaurieffa Ca^e, 1 Moll. 512. in going to or returning from tlie court on such 

iSolicitor’s privilege from arrest not extended occasion. Jonerx, Marskalh 2 C. B. (K.s.) 615 : 
to a case where it took place at the town lodgings 2G L. J., C. P. 229 ; 3 Jur. (JS’.S.) 916 ; 5 W. R. 
of a country solicitor, on his return from the 623. 

master’s ohice, and while preparing certain docu- An attorney and solicitor, being in contempt 

ments by him directed in a cause : although the for non-payment of money which he had been 

cause of "his coming to, and remaining in, town ordered to pay into court under a decree in equity 
was his necessary attendance on his client’s was, when on his direct road to attend an ap- 
business in court. Foote's Case, 2 Moll. 530. pointmeut at the insolvent debtors court on 
The privilege of a solicitor from arrest is not behalf of an insolvent petitioner for whom he 
confined to those cases only in which his ))ersonal was acting as attorne^n arrested under a writ of 
presence is indispensable. Keane, In re, San. attachment. He also had other appointments, 
k >Sc. 81. one of which was to attend at the taxing masters 

An attorney is not privileged from arrest in oihees in Staple Inn. The court held that the 
execution, where he comes down to court to per- arrest was improper, and that he was entitled to 
form an act for his client which a clerk could do be discharged. Ba-miv, In re, Eyre v, Barrow, 
as well. Salmon v. Kiernan, Sau. k Sc. 83, n. 27 L. J., Ch. 784 ; 4 Jur. (n.s.) 652 ; 6 W. IL 
A solicitor is privileged from arrest going to, 767. 

tarrying at, and returning from court, whilst he A solicitor was arrested on the direct way from 

is in attendance upon a motion or cause. O'Neill, the taxing master’s office, but it appeared that 
In re, Sau. k Sc. 78. before his arrest he had deviated considerably 

The party arresting, being aware of the exist- from the direct way : — Held, that he was not en- 
eiice of the privilege at the time, will be ordered titled to be discharged. WaUI v. Wilson, 1 Ir. 
to pay the costs of the solicitor’s application to Ch. R. 610. 
be discharged, axid any other costs which may he 

incurred by his detention. Ib. WMlst Professionally Engaged.] — An 

If a solicitor be bona fide attending a motion attorney of the queen’s bench was n,rrested 
or other proceeding in court for his client, he is -whilst he was attending in his professional 
privileged from arrest ; but wffiere he was merely character as an attorney in a county court. On 
looking for his counsel in court, to consult him an application to discharge him, on the ground 
as to the course to be pursued in the cause, he that he was privileged, which ^vas resisted on 
was held not privileged from ■ arrest. lo^igjield the ground that he had not shown that he had 
V. Carpenter, 1 Ir. Eq. K. 349, '* signed the roll of the county court, -which it w'as 

A solicitor is privileged from arrest on his way contended was necessary under 6 k 7 Viet. c. 73, 

to and from attendance at court, if it be bon^ s. 27 : — Held, that he had made out a prima 
fide on business, although the business be of a facie case of privilege, and that he was tbero- 
kind which a clerk could perform, he not keep- fore entitled to his discharge, as no answer had 
ing a clerk. ATierne, In re-, 1 Con. k L. 250 j 2 been given to it. ClvUerlmeh v. Hulls, 4 D. & 

Dr. & War, 141 ; 4 Ir. Eq. R. 337. L. 80 ; 1 B. 0. Rep. 165 ; 15 L. J., Q. B. BIO ; 10 

, An attorney is privileged while in attendance Jur. 1082. 
at the master's office taxing costs, as weR as re- , An attorney is privileged from arrest while in 
turning therefrom. Hope, M re, 9 Jur, 846. attendance at the master’s office taxing costs, as 
A solicitor swore that, at the time of the cap- well as returning therefrom. Hope, In re, 9 Jur. 
tion,,he was. proceeding direct..from has house, 856. 

for the purpose ,of attending’ the hearing of two To entitle an attorney to privilege from arrest 
petitions, at;,.; Westminster. ■ On the other hand, he must show that he is actually practising at 
two , witnesses deposed, that the direction in the time ; a solitary instance of employment at 
, Aidh;te w th® '#^cction in an election will not suffice. Anon*, 4 M. & B. 

810 ,;.! D, Q, 208 . ' , V '• > ’ . 
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Where an atforney defendant claim?; a privi- 
lege from arrest ennclo, it must clearij appear 
that he left home for the purpose of attending 
the court. Strong v. 'J)kfkin,mi, 5 D. P. C. 86 ; 
1 M. & W. 488 ; 2 Gale, 83 ; 1 Tyr. &, G-. 683 ; 5 
Ij. J., Ex. 231, 

; Privilege from arrest will not be extended to 
the case of a solicitor returning from attending 
liis client’s business in court, if he is found at a 
place out of his direct line of road, uiiless he can 
show good reason for the deviation. The court 
refused to discharge from, custody a solicitor 
talveii under these circumstances ; the reason for 
the deviation, as stated by the solicitor in his 
affidavit, being, that he was going to dine at a 
tavern in the neighbourhood, but it did not 
appear that this intention was communicated to 
the officer at the time of the arrest. Jofies y. 
liose^ ll Jiir. 379. 

When about to Leave the Country.] — At- 
torney about to leave the country not privileged 
from arrest. v. Jlooro, 1 D. (N.S.) 283 ; 

5 Jur. 1009. S. P,, Flight v. Cook 1 D. & L. 174 : 
13 L, J., Q. B. 78. ‘ ' ' 

Tor Contempt of Court.] — Disobedience 

by a solicitor to an order of court made against 
him as an officer of the court is a contempt of 
a criminal nature, and an attachment granted to 
enforce compliance with the order of court is 
process of a punitive and disciplinary character ; 
and therefore no privilege from arrest exists or 
can be claimed against the execution of the 
attachment. Privilege from arrest for contempt 
of court, where it otherwise exists, can be claimed 
in respect of attendance as an advocate at a 
police court as well as at auy other court, al- 
though the proceedings at the police court con- 
sist merely of a preliminary inq uiry on a charge 
of felony. P. was a solicitor, and an order was 
made at chambers that he should deliver up 
certain documents and should pay the sum of 
lOZ. and certain costs. This order was made 
against F. as an officer of the court. P. delivered 
up the documents, but he did not pay the sum of 
101. or the costs. An order for the attachment 
of P. for contempt of court was thereupon made 
at chambers. F. then paid the sum of lOZ,, but 
he did not pa.y the costs’ He was arrested under 
the attachment, whilst he was on his return to 
his offices from a metropolitan police court, 
where he had been as advocate attending to , 
defend certain persons at a preliminary inquiry 
on a charge of treason-felony : — Held, that he 
was not entitled to bo discharged from custody 
on the ground of privilege from arrest, the 
attachment having been granted for a contempt 
of a criminal nature. Freston^ In re, 52 L. J., ' 
Q. B. 545 ; 11 Q. B. D. 545 ; 49 L. T. 290 ; 31 
W. B. 804—0. A. 

When Party to Suit.] — A respondent in a 
matter, who was his own solicitor, and who came 
from the country to attend the master’s office as 
to the letting of lands in his own occupation, 
was held to bo privileged from arrest during his 
stav in town. Lawlor v. Soollnrd, 2 Ii*. Oh. E. 
146. 

0-, a party and solicitor in the cause, having 
been in attendance in the master’s office, upon a 
summons in the cause, left the office, and was 
arrested on a ca. sa., near Carlisle Bridge, which 
was out of the direction of and beyond his resi- 
dence in Jervis Street Held, the deviation was 
such as to deprive him of his privilege from 


arrest. The question in such eases always is, 
w'hether the person arrested was, at the time of 
the arrest, bona tide engaged in the he 

was called on to execute. Heron, v. Stohor. 6 Ir. 
Eq,. B. 12.5. 

Eelease— Costs.]— -A solicitor's privilege was 
violated by his being arrersted under an .'ittaeii- 
ment, while he was on his way to conduct a CLne 
for a client at a county court in SuiTe 3 ". Tise 
sheriffs officer who arrested him was distinm ly 
warned that the arrest was unlawful; — Hcif’l, 
that all parties served witli the notice of motimi 
were liable for the costs attending Iiis release. 
Dodd V. Holhrook Pitman, In re, 3,5 L. J., (Jh. 
175 ; 11 Jur. 969 ; 13 L. T. 426 ; 14 \V. B. 
125. 

Parliamentary Agent.]— A solicitor, who has 
ceased to take out his certificate and to practise, 
is privileged while attending the hearing an 
appeal in the house of lords as a parliamentary 
agent. AU.-Geu. v. SMnnerd Co., 1 Cooper, 1. 

Going into a house in the way home to rake 
refreshment, is not a deviation that will dcsti’oy 
the privilege. I b: 

An agent, in an appeal in the house of lords, 
although not a solicitor or an attoruey, being 
arrested on his return home, is entitled to his 
discharge. WatMm, Ex guirte, I Jur. 236. 

Clerks,]— An attorney’s clerk is not privileged 
whilst going to Judges’ chambers for tlie purpose 
of conducting the attorney s business. Pkilllps 
V. Pound, I Ex. 881 ; 21 L. J., Ex. 277 ; 16 Jnr. 
64.5. ■ 

i. Minister of Beligion. 

Where a clergyman was arrested on Christmas- 
day whilst he was officiating in a chapel, and 
he afterwards gave a bail-bond, the court oniered 
the writ and subsequent proceedings to be set 
aside ; but without costs, it appearing that 
neither the plaintiff nor his attorney ordered 
the arrest to be made on Christmas-dav. God,darcl 
V. Harris, 5 M. & P. 122 ; 7 Bing. 320; 9 L. J. 
(O.S.) 0. P. 109. 

j. Insane Persons. 

Court will not discharge a defendant our of 
custody on ground that he has become insane 
since the arrest. Kernot v. Nor man, 2 Term Bep. 
390. 

Hor where it appeared that he was insane at 
time of arrest. Nutt v. Yerney, 4 Term Bep. 
121 . 

Court will refuse to discharge him even where 
a commission of lunacy has issued. Steel y. d laii, 

2 Bos. & P. 362. 

Court will not discharge the bail on the ground 
of the defendant’s having become a lunatic since 
the commencement of the action. Ihhotson v,. 
Galway (^Lord), 6 Term Bep. 133. 

k. In Cases of Criminal Charg-es, 

Person Charged.] — The privilege from arrest 
on civil process of a person whose attendance 
in court is required for the due administration of 
Justice, extends to the party accused of a criminal 
charge when out on bail on remand, as well as to 
the prosecutor and witnesses. Gilpm v. Ben- 
\jamin, 38 L. J. Ex. 50 ; L. E. 4 Ex. 131 ; 19 
! L. T. 830 ; 17 W. B. 885. 

After Acquittal— Ketuming.]— A party 
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made.] — The proper moile of 
liscliai'.U'C of a person privileged 
11 process of a county court for 
30 on a -jiu-lgnieiit siuninons is not 
dlege. biit by liabeas C(n'piis from 
oruTr courts (upon affidavits sliow- 
ge), or by application to tbcy-iiidge 
court. SliTlff Y. 1(> 0. i:>. 

{>02 ; 24 L. J., C. F. IHl ; 1 Jur. 

w. 11. m). 

turn to halloas corjais discloses a 
iinent of a person under civil pi'o- 
tliat the 
ege from 


who had been detained upon a criminal charge, 
and tried, acfjiiitted, and discharged, is not 
piiYilcued during his return home from _ the 
"bao] iirwhlch he' has been confined. Goodwin v. 
Lordon. 8 X. .h M. 879 ; 2 D. P, C. 5U4 ; 1 A. & 

E. 878.' y , 

A person accjiiittcd on a criminal charge is not 
entitled to privilege from arrest, even in the pre- 
sence of the conit: under civil process, luorando 
ant redeinido. If (too v. II if do, 16 Q. B. o.ll , - 
L. J.. Q. B. 185 ; 15 Jur. 815. 

One who has been wrongfully arrested upon a 
Bunda V, n])OU a charge of forgery, without any 
warrant, mar be lawfully arrested upon civil 
process as he Is leaving the police ofiice, after he 
has been ordered by the magistrate \ohe dis- 
charo-ed. v. Joooks, 8 D. P. C. (no. 

4 party, discharged by habeas corpu> iiora 
illegal custody on one erimiiial charge, is not 
privilep-od redoimdo from an arren^t u.ider cri- 
minal process upon another and difterent cii- 
minal charge, where there is no ground foi 
suppo-siiig that the former process had been 
onbhiatcd for the purpose of promirmg the 
nvvp^i uiKler the latter. i?y<7 . y. DoygJfW, 8 
n “R . 8 G. & I). 509 ; 12 L. J., Q. B. 49 ; 7 


(N.S.') 878 : 8 
INdicre a r( 
legal im prise 
ce'ss, it is compete 
detainer is ille 
such arrest. ^ 
Where an i 
tending the < 
petition for pr 
was arrested n 
of chancery, 
chaiiceiy to 1 
and refused. 

& Bm. 282 : K 


dvent on his return from at- 
rfc of ])rinkruptcy, on his own 
ictioii, under .5 i: 6 Viet. c. 116, 
er an attachment of the court 
, a])]>iication to the court of 
tlischargcd was held improper, 
looier X. Ilacdonouffh^ 1 De G. 
, J., Bk. 14 : 11 Jur. 899. 


-Plea nndei 


Action against Sheriff for Escape- 
Bankruptcy Acts,]— To an action against a sherifi; 
for an escape, he jileaded that' he sull’ered the 
plaiiitifi's debtor to depart out of custody by 
reason of the production by him {,^tiie debtor) or 
a certificate, duly signed and registered by the 
chief registrar of bankruptcy, of the hliiig and 
I'lio’xstration of a decil of arrangement with his 
creditors. The deed of ari'angement was invalid : 


-A person wdio is subpoenaed in a 
Gcution tricil in the sittings, but 
itted for a contempt of court, in 
defendant, has the same privilege 
1 returning home from the prison 
prisonment has expired, that he 
had in rcturniug home from the 
ad not been committed. llo^‘ v. 
: .k P. 4. 


’ By The Bankruptcy Act, 1849, s. 27, a registrar 
in bankruptcy may act in tlic commissioners 
absence, as commissioner; but the^ lulcs issued 
under aiitlioriry of the statute provitled, that^ lie 
shall not so act. iinlvss by a request in writing, 
except ill case of cmergeiicY, the nature wueieor 
shall be entered on the proceedings. To an action 
for escape, the sherifi: pleaded that the debtor 
had been released by order of a rcgistrai. Ihe 
plaiiitifi: reidied that the registrar hml not been 
requested in Yulting to act for him as eommis- 
sioiier, nor had any euiergeiicy arisen, nor the 
nature theieof been entered on the proceedings . 
—Held, th.at if the order was Yoklabic, it was 
not void, and protected the sheriff. Ilaiyrmoi^ 
Y. ArmitiKfe, 88 L. J., Q. B- dO ; L. h. 4 Q- 
148 ; 17 \V. R. 140. 


oceeding’S to Liberate. 

. — To whom made.] — An appli- 
‘hnrge on the ground of the party 
o'cd^as attending a judicial pro- 
,t i)C to the court of which the 
a contempt. Uni's Vase^ 2 Yes. 
lose, 2-f. 

3 discdiarg-cd either by the court in 
)roceedin'gs are pending, or by that 
irooess u])on which the caption is 
K-Gen> x. iSlii oners' Co.^l Cooper, 1. 
larty to a cause is arrested upon 
[ another court, while attending at 
expectation of its coming on, he 
')r relief to the judge at nisi prius, 
rt out of which the process issues, 
le court in which the cause is. Pitt 
J. P. C. 223. ^ ^ ^ . 

coming to attend the trial of ins 
sted, iho Judge at nisi prius will 
as corpus to discharge him, and will 


7, Areest by YGiokg Kame. 

Duty of Sheriff to Release Rrisoner m Dis- 
coYery of Ms take,]— The sheriff, having a writ 
against G. B., arrested M. B., wdio was the real 
debtor, ami at tiic time of contracting the debt 
ha<l represented himself as G. lb: Held, that 
the sheriff having been informed of these circum- 
stances while he'^had the real debtor in his cus- 
tody was not bound to detain hiin. ami tlicretore 
that an action wmuld not lie against him tor an 
escape. 3Ior0a7t v. Bridges^ 1 B. &; Aid. 647 : 2 

Stark. 214. , u. 4. 

. B* I), having induced the sheriff to arrest her 
instead of B. !>., against whom he had ^ ea. sa., 
by representing herself to be E, P., afterwards 
gave the sheriff notice that she was not the E. 1). 

|,|lj t|ie ^ that E# P.i was 






not cstopi'jctl fi’oni showing that she was not E. D., ! 
arul tliat the sht-rirr was therefore not jiiBlified | 
in detaining her iii custody after Jie had had 
notice that she was not tlie |)erLSOfi mentioned in 
tlio writ. V. P(r/er.^i.ui, 2 C. B. (x.S.) 

495 ; ,26 L. J., C. B. 267 ; 3 Jur. (k,S.),982. . | 

.Wliett Name .in Writ is the same as that In. 
Judgment. J — Ashei’ilf is jiistihed in taking a de- 
fen<lant in execution under a writ wliich I'jursiies 
the name in the action in w'hich tlic judgment 
has been obrainetl, thongli that is not his true 
name Jyi,^hpr v. Miiqitd //. 1 I). & L. 40 ; 5 Man. A 

G. 779 ; G 8cott (x.E.) .588 ; 12 L, J., C. B. 276. 

8. Aerest of AVroxo Persox. 

Knowingly.] — A W'rit of surnnions issued in 
an action by 71. against his delator 1. 5V. K., was 
by mistake served on M. K., wOio stated that he 
wa,s not I. W. K. M. K. did not appear to the 
writ, and took no notice of it, but judgment was 
entered up in the action against 1. W. K., and a 
ca. sa. issued on the judgment, commanding the 
sheriff to take 1. W. K. Tlie sheriff thereupon 
arrested M. K. : — Field, that the sheriff' w.as 
liable to an action, for false imprisoniueiit at the 
suit of M. K., and that the facts would not wair- 
rant the sheriff in alleging by -way of justifica- 
tion that the ca. sa. dii'ectcd him to arrest M. K. 
bv the name of I. W. K. Kelly v. Ltnorcnce, 3 

H. ck 0. 1 ; 33 L. J.. Ex. 197 ; 10 Jur. (x.8.) 636; 
10 L. T. 195 ; 12 W. K. 413— Ex. Oh. 

Misleading Sheriff as to the Person to be Ar- 
rested.] — A siieriix, upon the representation of 
the attornej^ of a plaintiff in an action, having 
detained a party as tiie party agai,i:ist whom he 
held a ca. sa., and damages having been recovered 
against the sheriff by Giat party for an ilAgai 
detainer, an action lies by the sheriff for the 
false represei-Jtati on, although sucli representation 
was not false within the knowledge of the attor- 
ney. Mcaufi V. Col!. ui,s‘, I), & M. 72 ; 5 Q, B). 805 ; 
12‘L. J., Q. B. 339 ; 7 Jur. 743. 

The attorney of an execution creditor in an 
action against W, F., caused a ri. fa. to be issued 
and indorsed on the writ. The defendant is a 
, and resides at Hedcar. The writ w'as de- 
livered to the sheriff, who executed it against 
F., who resided at Redcar, and w*as son of the 
real defendant, W. .F,, who reside<l at Coathajn, 
near Eedcar. The attorney and the sheriff boti,» 
acted bona fide : — Held, that the indorsement on 
the writ was a mere statement by the attorney 
of the e.xec.ution creditor for the purpose of 
affording information to the slieriif, and left him 
to his own discretion as to how lie should act, 
and that it %va.s not a requirement to the sheriff 
which made him the agent of the attorney for 
the purpose of seizing the goods of the son. 
Chlldc)'^ V, Wiwle}\ 2”Ei. & El. 287 ; 29 L. J., 
Q. B. 129 : 6 Jur. (XES.) 444 ; 2 L. T. 49 ; 8 V\G R. 
321. 

9, Taking to Prison. 

What is a ’ BeginniEg to Carry to 0aol.] — 
Carrying an arrested party to public-houses 
wdthin twenty-four hours after the arrest, with- 
out lodging him in gaol within that time, is not 
a beginning to “carry to gaol.’’, Summers y. 
Mihwiey^ 4 Tyr. 158 ; 2 C. M, 477 ; 3 L. J., 
Ex. 128. . ^ ■ 

The beginning to carry, and not the arrival at/ 
the prison, is to be considered as the carrying tO' 


! ]>rison. Deiclursf v. Vearmu, 1 D. B. C. 664 ; I 
C. & M. 365 : 3 Tyr. 243 ; 2 h. J., Ex. M3. 

Buty of Offeer on Arrest.]— The ofiieer who 
makes the arrest oaght to require tlie paity 
I arrested to noiniiiate some convenient flv/eiling- 
j hou.se to be taken to : for tiie latter cannot be 
I said to refu^e till tlio proposal has boon iiuidc ; 

' and a mere omission by him to inimimite a place 
' does not justify caiTviiig iiim iniiuedia.teiy to 
cmol. Sliir/Mo/i v. Ilenlen, .5 B. w Ada 35 ; 2 
H. A M. 52 ; 2 L. J.. K. B. 157. 

The sheriff is entitled to exercise a reasonable 
discretion in detei'raining wljcther a iioiue, 

, nominated by a prisoiier, as a safe and convenient 
I dwelling-house, is a safe house for the custody of 
! the prisoner. Silk v. ITuiupJnrij, 4 A. A E. 959. 

I If a prisoner requests to be taken to a house, 

: for the purpose only of consulringa person there, 

! that Is not a nomination of a .house within the 
statute. II), 

In one case it was hchl that the omission of 
the party to name sucli dwelling-house entititxi 
the ofiieer to carrv him direct to prison. Pi ft v. 
3Ji(lJlese.r S/rerifl 4 M. A P. 726 ; 1 I). B. C. 
!20L^ ■ " 

A sheriff’s officer making an arrest mast not 
carry the party to prison within t^venty-four 
; hours, unless such })arty has first been, informed 
that he inatq if he will, be carried to a safe and 
convenient house of Iris otvn nomination, and has 
refuscid to nominate. Ami it is not a, refusal if 
the party, rvithout being .so infonned, a,sk.s if lie 
; may go to a spunging-honse, and. being told that 
' there are none, makes no fuither pro[)Osa.L and 
suffer.s liiniself to be taken to one of the two 
prisons previously named by the ofiieer. Genhm 
V. Laurie^ 9 Q. B. 60 ; 16 L. J., Q. B. 98 ; 11 
Jur, '98- . . ■ ■■ 

Buty OE Commitment of Bebtor — Debtors Act,] 
— An order of commitment under the Gebtors 
Act, 1869, for ma,king default in payment of a 
judgment debt is not a„n “attachment for debt” 
within the meaning of s. 14 of the .Slicriff's Act, 
1887, wdiicli provides tliat “ whe.re an. officer 
being a. sheriff, uiuLer-slieriff:, bailiff, sergeant-at- 
maee, or other orficer whatsf)ever, arresi,s ov h.i.s. 
in castody any pei son by virtue of any action, 
•writ, or attachment for debt, such officer shall 
not .... take such person io any prison within 
twenty-four hours of the time of his arrest” 
exceut as therein provided. Mitchell v. Slrnpsrei^ 
59 L. J.. Q. B. 355 ; 25 Q. B. D. 183 ; 63 L. T. 
405 ; 38 W. II. 565 ; 55 J. B. BO— C. A. 

Action for Penalty under 33 Geo. 2, e, 28, s, 1.] 
— In an action for the penalty of bOl, for carry- 
ing the plaintiff to a prison under inesne process, 
within twenty-four hours, the defendant pleaded 
that it was by the plaintiff's own consent. Repli- 
cation, that the plaintiff did not consent : — Held, 
that the defendant should begin, as the plaintiff 
did not .go for unliquidated damages. Sdh v. 
M'lmphrey, 7 Oar. k B. Bk 

The sheriff or any of his officers concerned in 
acting contrary to the statute is liable to the 
penalty. Dewkint v. Pearson, 1 .D. P. G. 664 ; 
BO. & M. 365 ; 3 Tyr. 243 ; 2 L. J., Ex. 143, 

In order to justify a sheriff's officer in taking 
a party arrested to a tavern, the consent of the 
party aiTested to be taken there is necessary ; 
and the mere submission or acquiescence of such 
qwty to the dictation of the officer is insufficient. 
IK ; ' 
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sheriff had returned cepi corpus ; and the court 
set aside an attachment issued ngniiist the sheriff 
for not returning the writ. Ii.rd‘ v. Xerit Sheriff] 
1 Marsh. 2S9. ' ; ' 

E'en est inventus.] —“Not to be found” is an 
improper return to a writ of capias. Jleie y. 
Jiewt Sheriff, 5 D. P. C. 451 ; 2 M. & W. :ilB ; 
6 L. J., e£ 104. 

If a sheriff' returns non est inventus when 
the defendant is visible, and ipursuiiig' his busi- 
ness as usual, he is Jiable to aji action for a 
false return. Beoliforcl v. WilU Sheriff] 2 Esp, 

I 475. 

But an attachment for not returniiig' the writ 
i was discharged without costs, upon an affidavit 
that the defendant ^\■a,s not seen in the county, 
and that the return of non est inventus was 
made too late by mistake. S(i,vton v. ^2 

Anst. 479. 

Eescue.] — Semblc, that a return by the sheriff 
to a bill of Middlesex, stating that he took and 
detained the defendant until he rescued himself, 
was suiticient, without naming the rescuers, or 
stating them to be })eopIe of the county ; but the 
return not stating the arrest to have taken place 
in the county was held to be bad. Rex v. M:ld- 
dlearx Sheriff, 1 B. & Aid. 190. S. ?,, Fermor 
V. Phlllij)r, Holt, 537 ; 5 Moore, 184, n. ; B Br. k B. 
27, n. ; 17 K. it. 675. 

AVliore a defendant has been rescued from a 
bailiff, the slieriff may return the rescue as from 
his bailiff, and not from himself. Gohhey y, 
Reioe^t, B M. iy. 8icott. 550; 2 ll. P. 0, 747 ; 10 
Bing. 132 ; 2 L. J., C.'P. 220. 

Where a defendant isbroiiglifc upon anattacli- 
ment for a rescue, it is the practice of the court 
to put interrogatories to him, though he does not 
deny the charge in tlie affidavits, unless the pro- 
secutor waives initting thcju. Re/e v. Morselrp,' 
5 Term llcp. Bh2 ; 2 li. It. (519. 


to go to a tavern, and there draw up an agree- 
ment. for the pui-pose of getting discharged : — 
Hehbtliat a consent so obtained was not free and 
voluntary within B2 Geo. 2, c. 28, s, 1. RarBiam 
V, RvlUwh, 10 A. & E. 2B ; 2 P. & D. 241. 

When two Actions hrought against 

Sheriff for same Offence — Stay of Proceedings.] 
— Tlie couj't will not stay the proceedings in an 
action against a sheriff’s officer on B2 Greo. 2, 
c. 28, s. 12, tliougli a similar action has been 
commenced against the sheriff for the same 
offence. Reahrll v. Layton, 2 Term Hep. 512, 712. 


10. Dischabge fbom Custody. 

By the Sheriff.] — A defendant, in custody on 
a ca. sa. received on Saturday an order from the 
creditor for his discJiarge. The order, on being 
shown to the gaoler, was by him forwarded to the 
sheriff, who lived at sonic distance from the gaol. 
On the Sunday, a warrant of detainer, founded 
oil a ca. sa. which had been issued on the 
previous day, was served u})On the gaoler, who 
thereupon detained the defendant : — Held, that 
he had no right to his d ischarge, as the sheriff' 
was entitled to a reasonable time to search his 
office for otliei' writs against him ; and that the 
service of the warrant on the Sunday made no 
difference. Sarmud y. Ruller, 1 Ex. 439 ; 17 
L. J., Ex. 54 ; 11 Jur. 978. 

Under an Attachment.] — Trespass will not lie 
against a sheriff for refusing to discharge a 
pi'isoner in enstody on an attachment for con- 
tempt, under 1 1 Geo. 4 1 Will. 4, c. B(>, s. 15, 

rule 5, where lie has received no notice of the 
nature «)f the attachment. Smith y. Eyghiyion, 
2 aSr. k P. MB ; 6 1). P. C. B8 ; 7 A. k E. 157 ; 6 
L. J., K. B. 20G, 

A. having been guilty of a contempt in 
chancery was arrested by the slieriff under a 
writ of attacliment, and delivered into the 
custody of the governor of a county gaol, under 
a warrant commanding him to keep her in 
custody, so that the sheriff might bring her 
before the court of chancery to answer her 
contempt. The governor having detained her in 
cusi,ody beyond the prescribed period, although 
tlie plaintiff in chancery had not brought her to 
the bar according to 1 1 Geo. 4 &; 1 Will 4, c. BG, 
s. 3 5 : — Hold, first, that in proceedings against 
the governor for the, undue detention, the proper 
form of action was trespass, and not case. 
Moone v. R,im, B8 L. J., Q. B. 2BG ; L. B. 4 Q. B. 
486 ; 20 L. T. 606 ; 17 W. E. 729. 


reliiHiiiishcd ; the coui't refused to grant an 
attachment against the sheriff, and allowed him 
to amend his return upon itayment of ccjsts. 
Bailer v. Barenport, 8 1>, 11. 606. 

When a party in enstody under a ca. sa. was 
too ill to be removed, the court enlarged the 
time for the return of the writ, but eouhl uffoi’d 
the sheriff no relief for the extra costs of kecjping 
up the caption. Jom\^ v. Robhmm, 1 1 iff. k W. 
758 ; 2 E. (xs.) 1U44 ; 12 L. J., Exi 41,5. 

Insane.] — Where a return to a latitat stated 
that the defendant was insane, and coiihl not be 
removed without great danger, and continued so 
until the return of the writ : — Held, tJiat an 
attachment would not lie against the sheriff. 
Ca emayh v. Collett, 4 B. k Akl 279. 


11, P’OllM OF B3STUR5T TO WeIT. 
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-writ of <!.ay)i:is iv\. rcsi'iondemluni, for the damage 
■which results to the plaintilT ilierefrom. Ijmsj/ci* 
V. Miu-Udu, 1-4 L. J., r. C. ; L. It, G V. 0. 
im : L. T. 1. 

Estoppel by Beturn.]— Such vetLirn was con- 
'Cliisivo jit that stage of the pi'oceediiigs as to the 
truth of the alleged I’csciie Iwthe piaintillwiiom 
it rendered liable to attachinent for a contempt 
■of court, wirhout his being allowed to show that 
tlio facts ]'otnrued were untrue, and constituted 
a, misfeasance by a public ministerial officer in 
the dischai’go of his duties. Ih. 

18. xiCTIOX FOR EsCARE. 

Sheriffs xVet, 1837, s. 10. 
a. G-enerally. 

Toluntary Eelease of Prisoner.] — Where a 
'Sheriff arrested a defendant on a ca. sa. in which 
there was not any non oinittas clause, within a 
liberty where the mayor claimed the exclusive 
privilege of executing all process, and suffered 
him to go at large before his removal from such 
■liberty ; — Held, that the vsheriif having taken 
such defendant, he was bound to keep him in ! 
•custody ; and, consequently, that he was liable 
'for an escape. Fujgott v. W'dlw^, 8 B. Aid. 
o02. 

If, upon tlie execution of a ca. sa., -^vlnch 
'requires the sheriff to take and keep the boily, 
so that he may have it on the return day of the 
writ at Westminster, to satisfy the plaintiffs of 
their damages, costs, and charges, the sheriff, 
before the return day, I'eceives the money due 
•from his prisoner, and thereup.on liberates him, 
before he has paid it over in satisfaction to the 
party entitled to it, lie is answerable as for an 
■escape. Slacl^fm'd v. Anden^ 11 East, 168. 

B. was O'n the Brd of August served with a 
writ under the Bills of Exchange Act at the suit 
■of A., and on the 5tb he executed a composition 
^deed, which was registered on the 18th. On the 
loth judgineiit was signed for non-appearance to 
-the writ, and a ca. sa. issued on the 25th of 
September, under which ho was ai-rested, Tlie 
sheriff, having notice of these facts, released him 
■.from custody on being shown the certificate of 
registration of the deed : — Held, that the sheriff* 
was liable for an escape. Alhu v. Curtcr^ 89 
L. J., 0. B. 212 ; L. B. 5 G. B. Ill ; 22 L. T. 
.oS6. 

A sheriff having a writ against G. B., arrested 
11, B., who was the real debtor, and at the time 
.of contracting the debt had represented himself 
as G. Ih : — Held, tl lat the sheriff having been 
.aiformed of these circumstances while he had the 
.real debtor in his custody, was not bound to 
•detain him, and tlierefore that an action would 
^lot lie against him for an escape. Morgam v. 
Mridgcr^, 1 B. & Aid. 617 ; 2 Stark. 311. 

Suicide of Eeleased Prisoner.] — A person 
was taken upon an attachment in equity for 
.non-payment' of money. The sheriff Avithont 
taking bail allowed hijn to go at large on his 
..promise to surremler. The sheriff's officer having 
.called on Inm to surrender, he shot himself 
.before a recapture, but the officer retained his 
ix)dy : — Blcld, that the sheri,ff was liable as for 
an escape. Moore v. Jfovre^ 25 Beav. 8 ; 27 L. J., 
»Ch. 385 ; ■! Jur. (n.s.) 250 ; 0 W, B, 288. 

Eelease for Ill-ihaalth.] — If the sheriff alone, 


— Arrest hy, 

on the ground of a debtor’s ill -heal tin makes any 
relaxation of the imprisonment, by letting the 
debtor reside out of prison, it would bean escape. 
Ilainefi v, Ead India Co., 11 Moure. B. G. 89; 
.5 W. R. 159,^ 

A flefendant to 'an action, in which the E:ist 
India Company were plaintiffs, Ijaving had a 
verdict given against him, and judgment signed 
for damages and cetsts, wms imprisoned in. the 
gaol at Bombay under a writ of cnyrias ad 
satisfacieiu.Bnn, The medical officer in attend- 
fince liaviri,g ro[,)orted that a teoiporniy release 
from confinement Avas necessary foi- hi.s health, 
the government at Bombay gave orders to tlie 
sheritf arid the superintendent of jiolice ti'nit he 
sliould be permitted temjioraril}’' to resitle outside 
the gaol, umlcr sucli surveill.'rnce as might prove 
as little irksome as possible to the j^i'ismier 
AA'liile consistent Avith its perfect etiiciei'icy. 
Gn being informed of the p/roposal the defendant 
gave a written reply, ‘‘ 1 shall be grateful for 
any change, and the consideration for my liealtii 
is indeed most welcome.” He was rernctved to a 
residence outside tlie gaol, under the charge of 
the sheriff’s peons, and after remaining uinler 
their charge for some months he was nnnitted to 
the gaol. An application was made to the 
supreme court at Bombay that he should 1*6 dis- 
charged froni custody, and was refused : — Held, 
on appeal, by the judicial committee of the 
priA'j council, that the remo^’al of the defendant 
to a resid.ence otitside the gaol did not, urn hn the 
circumstances, operate as a discharge ; that the 
custody continiied ; aiul that the defendant, 
having assented to such removal, Avas estopped 
from alleging that he did not continue in the 
custody of the sheriff ; and that the judgment of 
the court below must be affirmed. Iliii/ive v. 
Ead India Co., 5 W. B. 159. 

Ho Power to Eetake after,] — A.ftci’ a vohm- 
tary e>cape, the sheriff cannot retake a prisoner. 
Ailunsam y. Jamemii, 5 Term Bep. 25. 

When Guilty of Hegligeuce.]-— A., a sheriff’s 
officer, Avent Avith B. to the house of 0. to arrest 
iihn upon a ca. sti. A. read the Ava.iTi'mt to C„ 
whereupon C. rushed out against x\., who cauglit 
C. I’ound the Avaist, but was unable to bohl him, 
and G. escaped : — Held, that the sheriff Avas liable 
foi* the escape. Nieholl v. Jjarleg, 2 Y. ik; J. 
399. ■ ■ 

If the slierifP, by mistake, releases a defendant, 
against wffioni a ca. sa.had been lodged Avithhiin, 
it is a voiinitary escape, and thf3 sheriff cannot 
retake him ; and, if he does, the caption being a 
nullity, lapse of time wall not be an objection to 
his discharge. Fllewood x. Clement, 6 D. B. C. 
508 ; 1 W. VV. k H, 105. 

If a sheriff’s officer, having taken a prisoner in 
execution, permits him to go about Avith a fol- 
lower of his before he takes him to prison, it is 
an escape. BenUrn v. Sutton, 1 Bos. & B. 24. 

If a ca. sa. against A., at the suit of B., is 
delivered to the sheriff, and a Avarrant issues 
thereon, and before the return A. is taken In exe- 
cution by C. and then escapes. B. can sue the 
sheriff for an escape, though A. AA^as never taken 
at the suit of B. Ih, 

Where a sheriff, ' in obedience to a warrant 
from a commissioner of bankruptcy, brought a 
party whom he had in custody in execution for 
debt beyond the limits of his county, in order to 
be examined by the commissioner, he was bound 
to take such prisoner back again Avithin a con- 
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Tho amoimt ot tine to bo imposed on tbc j ^oki fees foi- the c-xeention of 

slionft,foi- t he negligent osen ,0 of an execution ^ 

debtor, Will he imtasuml by the Jimoinit ot iiijnvy J-i. -x .m- . p p jpi ' 
likely to 3'csnlt to the ex:ocutioTi creditor. Jinj, ' “ u t. . , 

T. Lr'wedi^n^hirf Sha'iff, 9 C. B. dot): 1 L. 

M- & P. 4H ; 19 L. J., 0. P. 820 ; 34 Jur. 102t>. Taxation — Eeview of— -Appeal.] — A taxation 

Where the amount of the injury sustained was of sheritl's costs and cliarges by a master of the 
doubtful, the court directed au application to supreme coin-t or tlistJuct registrai* tho higjk 
stay proceedings on an attachment against the court, under the generaJ order as t<> fees of tho 
sherrft for the escape, to stand over, with liberty *41st of xA.ugust, made in pursuance of the 
to the execution creditor to bring an action for Sheriffs Act, l!s87, is not tlie subject of revi{*w 
the sole jnxrpose of ascertaining the amount of under the provision of Ord. LXV. r. 27 

damage sustained. I7j. (89-41) of the rules of the supremo court. 

The liability in equity of a sheriff for an 8uch taxation is a mere eaicuhUion of amount, 

escape, is the loss actually sustained, and the and, per se, lixes no liability <>n the person 

court will ascertain the amount of damages, assessed. Tou'neml v. York,s^m’ SherUJ. r>9' 
Moom \\ Moare^^D iteav. 8 ; 27 L. J..Ch, 885 ; 4 P* J*? Q* P- ’ 24 Q. B. 1.). d2l ; G2 L. T. 
Jur. (K.B.) 250 ; G W. E. 288. ‘ ' 402 ; 38 W' . H. 881 ; 54 J. P. I). 

The principle on which the amount is to be 

ascertained is, by charging the sheriff with the Expenses of Enquiries Incurred by Sheriff’s, 
debt, and throwing on him the onus of proving Oliicer — Bight of Sheriff’s Officer to Sue Exe- 
that less would have been recovered if the debtor cution Creditor.]— A sheritfa olheer concerned 
had remained in custody or given bail, Ifh in the execution of a writ of li fa. is nut cn- 
Xn an action against a sheriff for, an escape, it titled to maintain an action against the execution 
. . was proved that the debtor, though insolvent, creditor to recover expenst.‘s incurred in making 
waf tpe only son of a' wealthy father,' who was enquiries as to the gf>o<ls of tiie execution debtor, 
upwards of 100 years old';. and-''that shortly The sheriff is the only person empo^vered by s. 20, 

s.-s. 2, ofthe sheriffs Act, 1887, to sue for t|ie> 
ou^Ms 'dehts'.bf in. the recovery of such expenses. BmUh BwdhM^ 
pou|ti.;, » the im -to git€ as Ol L. B. 490 ; [1802] 1,Q. m ; 66 E. Ik 

J wfA.' i'b '7 ■' *' ■ -V.i 
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Bankruptcy of Debtor-Delivery of Goods to 
Official Eeceiver.]— After a shcriii: lias handed 
over a debtor's goods to the trustee, he is entitled 
to costs, although tlie goods prove to be worth 
nothing to the bankrupt's estate. A sherit! 
eai! not charge in rosjHect of rent paid by him to 
the debtni’A landlord. E>ii paric, WelU, 

la yr, post, ecd. 1203. 


■ 'b. m. fa, • 

Eight to.] — A sheriff is not entitled to }}Ound- 
age until the goods arc sold. Amu., Loiit, 433. 

If he levies lie is entitled to poundage, though 
the parties compromise ])efnre he sells any of the 
goods. Alehin v. WelU. 5 Term Hep. 4-70 ; 2 
E. R. ()4i. 

He has no right to poundage, where the 
amount of the escention is tendered to him 
before lew. Colh v. Coatex. 3 P. & D. 511 ; 11 
A. &: E. 320 ; 0 L. J., Q. B. 232. 

He is entitled to poundage on the sum he 
received under the execution only, and not on 
the amount claimed o]‘ seised. lieic v. Rohlm 
.w)h 2 C. M. & K. 334 ; 4 D. P. C. 447 : 1 Gale, 
203 ; 5 Tyr. l(}9r> ; 4 L. J., Ex. 313. 

If a sheriff, who has seized pursuant to a writ 
of ti. fa. the goods of an execution debtor, is paid 
out before sale, he is not entitled to poundage, 
but he is entitled to a discharge fee for the release 
of the goods. Itm v. Hammond, 40 L. J., C. P. 
791 ; 2 C. P. I). 3b0. 

The goods of the defendants were seized by 
a sherifi; under a h. fa. issued at the suit of the 
plaintilf, and afterwards a similar writ in an 
action by L against one of the defendants was 
lodged with him. The sljerilf reinainc<l in pos- 
session some tlays a,fterwards, ])ut ultimately the 
amount of the judgment debts was paid on 
behalf of the defendants, and no part of the 
goods seized was sold. The sheriff claimed and 
received payment of a discharge fee in each 
action, and in the action at the suit of 1. 
poundage and a levy fee. A rule was obtained 
under i” Yict. c. 55, s. 3, for a returji of these 
fees and the ijoundage : — Held, that the sheriff 
was not entitled to poundage, whicli must be 
returned : bur tliat he was entitled to retain the 
discharge fees and the levy fee. Ih. 

A sherih’, who ]>y compulsion of a fi. fa. re- 
covers the amount of a judgment debt, is entitled 
to poundage, although after seizure he is paid 
out by the execution debtor without a sale of any 
])ortioTi of the tmods seized. Ilortlmore v. Cmgq, 
47 L. J., 0. 1\ 348 : 3 C. P. P. 216 ; 38 L. T. 
116 ; 26 W. R. 363— C. A. 

A sheritf’s office}- went with a warrant for exe- 
cuting a h. fa. to tlu! execution debtor’s shop, 
tokl tile debtor the particulars of the w^arrant, 
and that unless iiayment was made a man must 
remain in possession. The debtor thei-eupon, 
although he hatl paid the debt to the creditor, 
paid the amount demanded, which included 
poundage and levy fees Held, that there was 
a sufficient seizure'and levy to render poundage 
and levy fees pav-ahle. Hlnsudm v. Hath Onllieri/ 
C% 47 L. J., e£ 408 ; 3 Ex. i). 174 ; 38 E. T. 
163 ; 26 W, R. 215—0. A. 

A sheriff's officer went with a warrant to the 
defendant’s premises for the purpose of levying 
under a ti. fa., and, without saying or doing any- 
thing more, produced the warrant and demanded 
the debt and costs, together with poundage and 
expenses of levy. The money was paid under 


protest : — Held, that this did not amount to a 
levy, so as to entitle the sheriff lo poundage of 
the officer to fees. Madi v. Dlclienmn. L." U. 2 
C. P. 252. 

.Subsequent Bankruptcy .of .Debtor. 1— 

Where tlio goods of a trader have been taken" in 
execution for a sum exceeding 50/., and bank- 
ruptcy ensuing, the sheriff has been re>triiiiicd 
from selling, the sheriff is entitled to be paid by 
the trustee out of the estate of the bankrupt all 
ex})enses properly iiicuncLl by him in keeping 
and taking possession of the goods niid pte- 
paring for a sale, notwithstamliiig tiiar no 
has taken place. Cmajeroft, In Ihmtndmj., 
Ex parte, 17 b. J,, Pk, 3t; ; 8 Cli. 1). 5135 ; ,38 
L. T, 364 ; 26 W. R. 553. 

Ajiulgment del')tor against whom there -was 
an execution in theslieriff's hands land committ<?d 
an act of bardaiiptcy of which the sheriff’ had 
notice, and on foot of which the judgment 
debtor "was afterwards adju(iieate<l bankrupt. 
The sheriff, notwithstanding such notice, s<jjd 
the debtor’s goods under the execution, deilucted 
his poundage fees and expenses of the sale, aiid 
paffl the baiaiice to the assignees: — Held, that 
the sheriff' was not entitled to these deductiojis. 
Prledlti, In re, 23 L. R., Ir. 536. 

A writ of ff. fa. for 283/. 4.v. Id. -was <ielivcred 
to a sheriff, under which he seized several 
musical instruments at the warehouse of P.. the 
execution debtor, vvlio was a piamfforte seller; 
and without receiving any dii-ections from either 
P. or the execution cretlitor, but acting on iiis^ 
own responsibility, the sheriff without, a^ tije 
court considered, sufficient grounds for <loingso, 
]-cinoved. the goods from P.'s premises lo a sale 
mart situaic close by, where a small part of liicjii 
were soi<l by auction for 62/. 5,v., and in con-e* 
('luence of the iiisufficient hhkhng the sale of tlie 
]-emainder w'as adjourned. 13 was adj iidicared, 
a bankrupt before tlie day to whicli the sale was. 
adjourned. The sheriff claimed, as against P.'s . 
assignees in bankruptcy, to retaiji out of the 
proceeds of the sale in his liaijds fees on the 
entire sum for which the execution was issued, 
togethei- with tlie expenses of i-emoving the 
goods to the sale mart and the hire of the mart : 
— I-Jeld, that the sheriff was only entitled to re- 
tain fees on the amoiint actually levied, ami that 
the residue of his claim must he disaRowed. 
Purcell, III re, 13 L. R., Ir, 483. 

"Writ Set Aside for Irregularity.]— He is 

entitled to retain his poundage though the exe- 
cution is set aside fur irregularity. Eallen v. 
Andey, 6 Esp, 111 ; 9 R. R. 810. 

But a sheriff is not entitled to poundage, 
where, after seizure and before sale, the judg- 
ment and all subsequent proceedings are set 
aside for iiTegularity. Milen v. Harrow. 12 C3 i>. 
(N.S.) 550 ; 31 L. J., C. P. 361 ; 6 L, T. 643. 

Amount Allowed,] — On foot of a ff. fa. marked 
for 30/. the sheriff, by seizure and sale 

of a term of years, levied 530/., and with the 
assent of the" attorney of the execution debtor 
retained poundage fees on the whole sum levied : 
—Held, that lie was entitled to poundage fees on 
the sum marked on the writ, and no more. 
By me B. 3 C3 H 75. 

'By 7 Will. ' 4 &] 1 Viet c. 55 (repealed), a 
sheriff might, under ,a fi. fa., levy the amcitint 
of his fees, authorised by that statute, though 
not indorsed on the writ, and was not bound to 



specify separately the amount of such fees in 
his return. Curtis v. Mayney2 D. (N.s.) 37. 

A sheriff, on making a levy under an execu- 
tion, is only entitled to his poundage under 29 
Eliz, c. 4, and to such fees as are allowed by the 
table of fees framed under 7 Will. 4 1 Yict. 

■c. 35 ; and, although he is put to extra trouble 
and expense in making the levy, he cannot claim 
more. Slater v. Jlaines or Ilmjes^ 7 M. & W, 
413 ; 9 U P. C. 221 ; 10 L. J., Ex. 100, 

Where, after the goods of a debtor have been 
seized, tlie debt and costs are paid by him, the 
shcrifi’s officer is not entitled to charge the fees 
allowe<l, “ for search for detainers,” or “ for 
Guperseiieas, discliarge to any writ or process, or 
for the release of any goods taken in execution.” 
ISlaHtcTs Y. Loictlier. 11 C. B. 948 ; 21 L. J., C. P. 
130 ; 16 Jur. 874. 

A sheriff is entitled to poundage on the whole 
■amount realized by the sale, although a portion 
■of it is paid over to the landlord for rent ; but 
the sheriff is not eii titled to extra expense caused 
■by an adverse claim to the goods. Dmies v. 
Mmon(l% 1 D. & L. 395 ; 12 M. & W. 31 ; 13 


Preparing for Sale — ^Withdrawal of Execution 
—Percentage — Ship.] — By an order dated 31st 
Aug. 1888, and made under the Sheriffs Act, 
1887, a scale of fees to be deiiianded and received 
by a sheriff upon the execution of writs of li. fa. 
is fixed. Amongst others it provides that he 
shall demand, “ for the inventory and valual ioti, 
cataloguing, lotting, and preparing fur salo^ 
where no sale takes place by reason of the 
execution being withdrawn, satisfied, or stopped, 
2|- per cent, on the value of the goods ” : — Held, 
that the above rule did not apply to the sale of a 
ship. Cohen v. Be Las livvas^ 64 L. T. 661 ; 39 
W. li. 539. 

Eight to. Possession Money— Eeceiving, 

Order made before Sale— Delay of Bale,] — On 
2nd September, 1889, the goods of the bankrupt 
were seized bj^ the sheriff under a writ of fi. fa., 
and in consequence of interpleader proceedings 
the possession was continued without selling 
until 2nd October, 1889, wlien, on Jiotice of a 
receiving order having been made against the 
bankrupt tlie goods were delivered by the sheriff 
to the official receiver. Possession money for 
3U days was taxed off the sheriff’s bill of costs 


place. If the sheriff, when the second writ is 
delivered to him, has seized goods under the 
ff rst, he may be said, immediately upon the de- 
livery of the latter writ, to have seized the goods 
under that also. Xent^ Bm parte^ Wells ^ l7h re, 5 
E. 226 ; 68 L. 1\ 231 ; 10 Morrell, 69. 

Amount Eecovered — Deductions that may be 
made by Sheriff.] — ^A sheriff, previously to a 
sale by public auction of the goods of a debtor, 
having issued three advertisements of such sale, 
claimed to deduct from the proceeds of the sale 
15.y. .as the costs of these advertisements, under 
34 A 25 Yict. c, 134, ss, 73, 74 Held, that he 
was not entitled to do so, and that his charges 
were regulated by 7 Will. 4 &r 1 Yict. c. 55. 
Braithicmte v. Marriott, 1 H. & 0. 591 ; 32 
L. J., Ex. 24 ; 9 Jur. (iv.S.) 26 j 7 L. T. 363 ; 11 
W. R. 93. 

A sheriff who has seized goods under a fi. fa., 
and disposes of them by bill of sale, has no right 
to deduct from the amount received the charge 
of aj>praising the goods previously to the sale, 
Phillips V. Oanierhury (Viscount^, 11 M. & W. 
619 1 D. & L. 283 ; 12 L. J., Ex. 401. 

Cost of Keep of Animals.] — The masters wiU, 
in a proper case, allow for the keep of animals, 
by virtue of the general authority given to them 
by the table of fees, to allow a sum ‘‘for any 
.duty not therein provided for.” Caskell v, 
Sefton, 14 M. & W, ’802; 3 D. & L. 267 ; 15 
L. J., Ex. 107. 


to apj'>ear on it and to contend it so ad 
that the claimant or the execution ere 
ought to pay the possession money in 
piite. Esi<ex 8herlif\ Ex parte, Lerij^ In -i 
L. T. 291 : 38 AY. il.'784 : 7 Morrell,* 12.). 

“Incidental Expenses.”] — AYhere procecc 
were staved bv a ludgeAs order, on. coruliao 


fees, and all other incidental exjienses : — 11 
that the sheriff would not be justified in levy 
under the bead of “incidental expenses,*’ 
costs of a rule to return the writ. Mutehlnso 
lluinVert, 8 M. A AY. 638 ; i D. (K.s.) 78. 


c. Elegit. 

Eight to.] — A sheriff is not entitled io pound- 
age upon an elegit, unless he has exteude<l tiie 
land under the writ. Carter v. Huffhes^ 2 H. A X. 
714 ; 27 L. J., Ex. 225 ; 6 AY. .R. 212, ' 

Amount of.]' 

the sheriff’s poundage, under 3 G 
and 8 Geo. 1, 1 

on the yearly value of the lands extended, and 


-On the execution of an elegit, 
, JO. 'l,cM.5, s. 16, 

c. 25, s. 5 (repealed), was calculated 
What can be Set off against Claim of Sheriff,] on the yearly value of the lands extended, and 
— In an action by a sheriff against an execution the sum to be levied under the writ, 

creditor for poundage, the defendant claimed, to M. 16 ; 4 Q. B. 784 ; 12 

set off the expenses which he had paid,, of a bill 

sale , and appraisement,' preparatory;' to hh '' ■ ^ 

'assignment in -trust for the creditors ol tbe party Crown Drooess, 

.whose goods were seized : — Held,; that,- "v^ithout , Bight to,]-— The 3 Geo.,1, c. 15, which gives 
^ the lie [the sheriff poundage in cases where the debt is 
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to the crown, a]>plios only to cases between 

jirirti" Mild party ; but wliere the sheriff was put 
to extra troulile aiuL expense, at the request of 
tile prosecutor, iu executiuji’ a habere facias 
possessionciii uudei’ au extent, he is entitled to 
sueJi exjierises on the taxation of costs. Oapjd v. 
Jolcnmn, 7 Moore, blS 24 Ih E. 689. B. P., 
Si opiums V. llothiodl, 6 Moore, 838 : 3 Br. M B. 
143. 

Xo poundage is due on money seked in the 
ei'own debiorts piossession, under an extent 
against the latter. v. Vtllers^ S Price, 587 : 

Wightw. 95 ; 22 R. E,. 778. 

hi or on mone,y paitl by the s ureties of a crown 
debtor wdio has been arrested on crown process, 
ill order to obtain tlie release of his person. Ih. 

A sheriff has no authority, under an extent, as 
such shcriif, to collect <iebts due to the crown 
i-lebtor ; and if he I'cceives such debts, he cannot 
make them the ground of a charge for poundage 
on the amount. Ih. 

A sheriff has no right to levy costs or pound- 
age, or any incidental expenses, under an extent 
■on a simple contract debt. Mow v. Tldruarsli, 5 
Price, 189. 

Where two extents issued against A., and an 
extent in aid into another county against B., for 
the same sums, and B. paid the'” whole debt, 
giving notice to the sheriff; to retain the money 
till the legality of the extent in aid \vas tried"; 
and afterwards A. paid part of the money to B. 
in consecpicnce of an arrangement between 
themselves : — Held, that the slieriff who took 
the inquisitions against A. was nor entitled to 
nny share of the poundage. Mew v. Mowles, 
'Wiglitw. 116. ^ 

If, on an extent issuing against the acceptors 
of bills for the purpose of levying a debt of the 
-crown, tlie drawers, after the execution of that 
process, take up and pay the bills, thejmire not 
liable to pay poundage on the levy. Mow v, 
Mmiie, 2 Price, 58. 

The sheriff is entitled to levy costs under 42 
•Geo. 3, c. 99, on an extent against a collector of 
taxes ; and poundage is includetl in the word 
‘‘ cha.j*ges,“ and may be levied. Mow v. Ctdlinip 
pidije, 3 Price, 280. * 

Selling under a Venditioni exponas.] — 

If the sheriff sells under a venditioni expouas, 
he is not entitled to deduct anything, either for 
extra expenses or poundage, and he must make 
a returi). of the rvhule sum. produced by the sale ; 
when the couit wull order it to be paid over, de- 
ducting poundage. Mew v. Jones, 1 Price, 205 ; 
15 II ii. 719. 

Amount of.] — ^Where the sheriff, beside his 
poundage, clnu’ged 5 per cent, for an auctioneer 
to sell malt taken under an extent, tlie court 
disallowed the cliarge. Mew v. Cmdcnthorpe, 2 
, AnsL 412. 

Wliere t-wo extents issue into different counties, 
the sheriff who completes his levy is entitled to 
full poundage. Mew v. Ojldtcell, 1 Aust. 279. 

Though tlie debt is voluntarily paid to him. 

Mex V. Mtif, 2 Anst, 356. 

if paid before a venditioni exponas is issued to 
either. Mex w Mar her, 3 Aust. 717. 

e* Costs of Execution ’’ under Bankruptcy 
Act. 

UnreasouaMe period of Possession at Creditor’s 
Bequest.] — A sheriff wdio has remained in posses- 


, sidn for an unreasonable period at the iustaiuc of 
the execution creditor, and without the d.ebtO!'‘s 
consent is not entitled under s. 46 of the Bauk- 
riiptcy Act, 1883, to charge against the debtor 
the costs of retaining such possession beyond 
w^liat is a reasonable period. Mssex Shertjf, Aw 
pdrte, Fmeli, Mb re.I^ h. TL. AQ^ ) 40 \V. B. 
'175'; 8 Morrell, 2-84. "■ 

Possession retained at request of Execution 
Creditor and Debtor — Deceiving Order.] — After 
seiziire under a writ of fi. fa. the sheriff jciuai ued 
in possession, of the debtor’s gooi Is without sciliug, 
at the request of the execution creditor iind 
the debtor. A receiving order tvas subsequent iy 
made against the debtor, and the shci’iff iiauded 
over the goods to the official receive]*, and claimed 
possession-money for the time he remainesi in 
possession : — Held, that the sheriff was entitleiJ. 
to the possession-money claimed as being part of 
the “costs of execution” within s. li o.i the 
Bankruptcy Act, 1890. Ilnrlefi, In re, 5 li. 390 ; 
41 W. B. 653 ; K) Morrell, 120.' 

Expenses of Eeaping Growing Crops.] — A 
sheriff, having taken in execution standing 
corn, expended money in having the same 
reaped, threshed, and dressed before sale. .Xo 
authority to do this was given him either by tiie 
execution debtor or creditor, but it was done by 
the sheriff for the purpose of increasitig, and did 
in fact increase, the selling value of the corn : — 
Held, that the sheriff had no power to incur this 
expense, and therefore was not entitlefl to the 
same as costs of the execution under s. 46 of the 
Bankruptcy Act, 1883. Conder, Kw parte, Wood- 
liamy ln ?•<?, 57 L. J.. Q. B. 46 ; 20 Q. B. H. 40 ; 
58 L, T. 116 ; 36 W.'B. 526. 

Poundage.] — When the bankruptcy of a 
judgment debtor supervenes after sei^iiire, but 
before sale, by the sheriff under a writ of fi. fa., 
the sheriff is not entitled to poundage under the 
words “costs of execution” in siib-s. 1, of s. 46, 
of the Bankruptc}’* Act, 1883. I ad too re nr 
Ludfordy In re, 53 L, J., Q. B. 418 ; 13 Q. B. D. 
415] 51 L. T. 240; 33 W. B. 152 ; 1 fvlorroll, 
131. 

f. In Other Cases. 

On Jury Process.] — A sheriff has no right to 
charge the fees in the table authorized m’ tlie 
judges by virtue of 7 Will. 4 & 1 Vdet. c. 55. for 
jury process, in special jxiry causes, ^ since the 
alteration in the mode of summoning sjieciid 
juries by 15 & 16 Viet. c. 76, s. 1U8. Menaett v, 
Thompson, 6 HI. & Bl. 683 : 2 Jur. (x.s.) Gi3 ; 4 
W. B. 614. 

A sheriff will not be allowed extra expemes of 
summoning special jurors, on account of their 
residing at a distance from each other ; and the 
court will grant a rule absolute for tlie sheriff to 
i*efund the money received on this account, 
though he has actually expenderl it. La re v. 
Sewell, 1 Chit. 175. 

2, Beooveey of Fees. 
a. By Sheriff. 

By Action— On Promise to Pay.] — He may 
have an action upon a promise to pay his fees 
due by law; thus, in conshleration that the 
sheriff at the defendant’s request would levy an 
execution, he promised to pay him such fees as 



tlie statute of 20 Eliz. c. 4, allows. SUinton\, Goods ha viiip: been sci^icd undLM- a M. fa., the 
SvUard^ Cro. Kliz. 654. cxecutiou de])toi’ luider ttic ISauki'iijitcy Aei, 

An action will not lie upon an implied pro- 18(>0, s. 126, entered into a compositiuii. to which 
in ise to repay a sheriff the expenses incurred ill the execution creditor assente<l. ^ The sheriff 
seizing and keeping possession under a ff. fa., afterwards, without insi rnciions from tlie i‘xe- 
'whicli was ultimately ahanduned on account of ention credilor, sold a portion of tlie goods seized 
the refusal of an iiKleninity, even after the dc- under the writ in order to realize the anmiiut of 
fendant has recoguisetl the claim b}" paying his possession-nioney- I'oes, and exptmses. 
money on account. Billie v. Ilavelovli^ 3 Camp, execution dehtor having sued in a eoiinty eourt 
374; *14 K. Ih 758. S. P., Lane v. Sewell, I the sheriff for nn mdawrul sale, the judge 
Chit, 175. directed the jury, that in ilie absence of evidence 

to sliow that the sheriff was requircfl to pi-oceed 

On Abortive Exeeuticax.] — liVhere the to tlie sale by tiie execution credilor, a caii>e of 

sheriff levied and received the money, and after- action ace.rued to the e.xecutiori <lebtor; — Hchh 
wards, the judgment an<l execution being set that the direction by the judge of the coutUy 
aside for irregularity, and the money <mlered to court was c<nTect. Ih. 
bo returned, paid it back with the assent of the 

plaintiff liehl, that the 43 Geo. 3, c. 4(j, s. 5. By Betaking Goods.] — If a sheriff' leaves goods> 
did not take away his remedy by action against taken in execution with a person who parts^with 
the plaintiff for his poundage. llawxtorne v. the posses'^ion oi them, he'lias no nght tu make 
irff7.o"/i.vc;q 4 M. S. 256 ; 16 It. B. 455. them merely tu scctire Ids own ptutndage, in a 


without piQhl ot his appointment. Bunburij v. cute the writ, which the oiffeer thercupuu pin- 

1 Car. A K. 380. ceeded to do. On an action being iiniugUt bv 

In an action for poundage, the sheritfs officer sheriff's officer against tlie solicitors of the 
produced the warrant under wdiich he had acted, judgment creditor to recover his fecvS h)r exccut- 
which concluded, given under the seal of my ing^the writ Held, tliat tlie solicitors were not 
office.” The only seal to it was a small piece of liable tf) pay the fees : tlmf the law, apart from 
blue paper wnfered to it, and stamped with a a contract to i>av them (express or impiied),cast 
wafer-stamp. The officer stated that he did^ not. j,nch liability upon them ; and that, from the 
know this to bo the seal of the sheriff, or of his mere fact that thev in the ordinuiq course of 
office; but suited that he had received the war- their duty louged the writ at the sheriff's office 
rant from Mr. B., wlio had acted as the sheriffs for execution, no such conlinct could be iniidied. 
under-sheriff, ami that it was precisely similar to Maijhcnj v. Maeejii U (supra) ioilowcd. Brewer 
all tlie other wanants on which he had acted v. hiuee (infra) liissented from. idu/A v, 

Hold, sufficient proof of the seal. Ih, 50 L, J., Q. 11106; 6 Q. B. 1). 171 ; 43 L. T. 

717; 29 W, K. 315—0. A. 

By Sale of Goods Seized.] — When goods have. A sheriff’s rffffcer may maintain an action 
been seized niidcr a fi. fa., and the execution against the attorney of the plaintiff in the 
creditor afterwards becomes disentitled to re- original action for caption fees and comhicfc 
cover the amount of the judgment deUt, the money, on proof of an employment by tlie attor- 
" sheriff cannot, at least without insiructibns from ney, and ot its being the usiml course of bubiness 
the execution creditor, sell any 'portion of the for the attorney to be charged with and to pay 
'sei^ied in _ order' to thereby the such fees. NemUnh v, ilua-mben^ 1 D, Is h 869 ; 

ef Ms ,pds$e^$ioh'Maney'y^f«v''nh^ ex- 13 H. 1., Q. B. 141 ; 8 Jur. 244. ‘ 
r)e^kt' ^ Ii* X,' J^x..;'803 ; 1 , Proof of the usage of business is admiBsihle ,to 

t .(v, '''’d.’ yiidffltablish suoh lihbjiity of the-httforneib XL \ ' 
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fii a.n actioti by a shorilTs oilbior agiiiist the 
attorney of the plaintiff, for levy and caption 
fers. evidence of usage that tlie sheriff s' otlicer 
ahvays ^looks to tlio attrjmey and not to the 
])lainr.itt in tlie action, cannot lie admitted. 

[[tulsnn, ^ D. c'c L. 7b0 : 2 B. C. hop. 55 : 
1] a nr. <;i0. 

The attorney ivlio engages riie services of the 
hriiliif. and not tlie client, is the jiarty liable to 
thof bailiff for the fees usually allowed on taxa- 
tion fo3‘ the execution of ])ro:jess. Walhanh 
V. QupHp-rman, 3 C. B. 34.' S. P.. v. 

0 D. <.k L. 42 ; 2 Ex. 003 ; 17' L. J., Ex. 

3110. 

The attorney iu an action, who lodges a 11 fa,, 
with a sheriff, i,s liable to the bailiff by whom it 
is executed, for the fees due to him, although no 
directions were given by the attorney to the 
sheriff as to the person by whom the writ sliould 
be executed. Bretcer v. 10 Ex. G55 ; 3 

C. L. E. 3i;9 ; 24 L. J., Ex. 143 : 1 Jur. (n.s.) 
240 ; 3 W.E. 215. 

A shcritf’s officer having made an ineffectual 
levy upon the goods of a "debtor by reason of a 
claim by an assignee, upon which the officer was 
obliged to abandon the possession, i.s not entitled 
to .sue the attorney for the creditor who sent the 
li. fa. to the sheriff for execution, for his charges. 
Coin V. Torn/, o L. T. 347. 

A sheriff’s officer, employed to execute a f. fa., 
cannot recover his fee.s from the attorney at 
whose instance the writ \vas issued if the exe- 
cution becomes abortive, and does not result in 
any benefit to the party at whose instance it was 
Issued. Xetmtum v. Jlerrlnuin., 2() L. T. 897. 

The attorne.y of B., wdao had recovered judg- 
ment against C., issued a f . fa. and delivered it 
to the sheriff, who made out his warrant to D. 
to make a levy on the goods of 0. D., however, 

levied on goods which were claimed by E., and 
having kept possession for eleven days, he went 
out of possession pursuant to an interpleader 
order. I), having sued the attorney for his fees : 
— Held, that as he had done nothing in respect of 
the levy that was belief cial, he was not entitled 
to recover them. Ih. 

By Detention.] — An officer cannot detain for 
fees. JfutiOM: V. Cutterdou, 1 Uaym. (Lord), 4. 

By Refusal to Execute Process.] — An under- 
shcj’iff cannot refuse to execute process till he 
lias his fees ; if he does he may bo ijidicted for 
extortion. IlemdCs 6h.s‘c, 1 Balk. 330. 


c. In Ireland. 

A recognisance of a tenant under the court, 
and his sureties, is not a debt due to the crown ; 
and upon the execution of a levari grounded on 
smdi recognisance, the sheriff is only entitled, 
'nudor the equity of the 6 Ann. c. 7, to such fees 
by that act he should have upon the execution 
of a'ca. sa. or ff. fa. at suit of a subject, be. to 
Id, on the f rst and 0^7. on the residue of the 

sura levied by virtue of the writ ; the 21 A 22 
Geo. 3, c. 20,' not applying to such an execution. 
Clrend v. Ormlj 4 Ir. Eq. B. 299. 

The levari having been, marked for 944^^ - the 
sheriff, 03 i the 21st December, 1839, levied 
139/. 3.?. on account; and on the 11th June, 
1840, received the balance, 624/. 17 a‘., but did not 
pay over the amount until the 1st May, 1841 ; 


I it further appearetl that he lirai received from 
I the fleferidantdn execution tlie sum of 73/. lOv., 
i as an«.l for his fees upon the executioii. and a 
I farther sum nf 50/. for forbearaiu’C, nut! affer- 
I wards deducted from the sum levied -liJl. 14.y. 

I for his fees upon tlie execution. Tlie court 
I declared him enlhlal to the sum of oii/, 2.y., 

! and no more, for fees, and ordered him. vdriiin 
i ten days, to refuml the 73/. I0.y. and t!ie .50/., 

I and. also tlie difference between 49/. bbr. and 
' 26./. 2.\\, with, interest at 6 pea* cenf. fi’om tin; 
time of the payments, ami aim to r»ay intercril 
on the sum levied for the time he held' it in liis 
hands, and all the costs of themotiun as betweeii 
solicitor and client. Ilf, 

A deed of deputation, by whicli higli sheriffs 
ap|')oint a saii-sheriff, ami wliich provide.s that 
the lirst *2,400/. received bv the sub-sheriff for 
fee.s in tlie office, are to be paid to the high 
sheriff’, then the surplus (if any) to tlie extent 
of 800/, to the sub-siier:ff as a siilaiw, and the 
farther surplus (if anj^') to the high sheriff, is not 
illegal, nor in violation of 12 Geo. 1, c. 4. 
Drummond v. Ponder, 1 .Ir. Eq. IL 223. 


8. KeHEDY POE Extortioix. 

By Action — When Maintainable. ] — Where a 
sheriff claimed as of light, upon a warrant issued 
by him in the e.xecLition (.ff his offiiie, a larger fee 
tiian he was entitled to by law, and the attorney 
paid it in ignorance of the law : — Held, that the 
latter might maintain an action for the excess 
paid above the legal fee, or might set off the 
same in an action by the sheriff against him. 
Bern V. Piirdom^ 2 B. & Aid. 562 ; i Chit. 295 ; 
21 H. K. 404. 

— — Refusing to Deliver up Goods unless paid 
Extortionate Sum— Evidence.] — A sheriff seized 
goods ill the possession of S. to satisfy a ti. fa. ' 
for 67/. 8. had previously conveyed all liis : 

estate and effects to H. by a deed which, it 
w*as contemled, was fraudulent and void against 
crei liters ; and H. gave notice to the sheriff's 
officer not to sell, and demanded the goods. 
The officer refused to deliver them up, except 
on payment of 97/. (the additional 30/. being 
claimed for expenses), which the iierson sent 
by H. to demand the goo^ls paid under protest. 
The sheriff, being ruled to return the writ, 
returned that he had levied of the goods and 
chattels of the phiiiitiff S, the sum of {.57/. in 
an action brought by S. against the sheriff to 
recover back the 30/. Held, that it was not 
necessary to proven tender of the 67/. Srurfe 
V. Halifax, 7 M. & W. 288 ; 10 L. J., Ex. 332. 

Costs of Second Man in Possession.] — It is ex- 
tortion for a bailiff on a ft. fa. to charge ci:).sts of 
a second man in possession, and of a valuation 
of the goods. HaUmell v. Hey wood, 10 W. .E. 
780, 

Compromise — IJndertaking by Officer to Pay 
— Breach of — Refusal of Court to compel 
Payment.]--in. ftn action against the plaintiff 
for the extortion of his officer, the officer under- 
took, by a written memorandum, in considera- 
tion of a sum of money being accepted and ; 
proceedings, stayed, to pay the sum of money 
with costs, in seven days, and, on default thereof, 
that the plea should be withdrawn, and that 
the plaintiff should have judgment. The under- 
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taking not being complied with, the court 
refused a rule nisi to compel the officer to per- 
form his undcrtaldng, he not being an officer of 
the court. Broion y. Gerard^ 1 C„ M. & R* 595 ; 
S .D. P. C. 217 ; 5 Tyr. 220. 

Penalty — Taking or demanding Money or 
Reward.] — Section 29,sub-s.2 (&), of the Sheriffs 
x\ct, 1887, provides that if any officer takes or 
demands any money or reward under any 
pretext whatever other than the fees allowed 
by the act, he shall be liable to penalties : — 
Pfeld, that “demand” means a demand of nil 
extortionate fee as a condition of properly doing 
his duty and does not apply to a mere claim 
after work has been done to retain subject to 
taxation certain of the moneys levied as and by 
^vay of fees, Woolford^s Trustee v. 8 

Morrell, 200. 

The penalty of the above section is inflicted 
for the doing of an act in the nature of a 
criminal offence ; that to constitute such an 
offence there must be a mensrea ; and that, con- 
sequently, a sheriff’s officer is not liable to the 
penalty if he makes an overcharge by mistake. 
In order to constitute an offence under the act, 
it is not necessary that the improper demand or 
taking of money should be make a condition pre- 
cedent to the officer’s doing his duty. — Opinion 
in WoolforTs Trustee v. Levy ([1892] 1 Q. B. 
776) dissented from. Lee v. JDanyar^ 61 L, J., 
Q. B, 780; [1892] 2 Q. B. 337; '66 L. T. 548; 
40 W. B. 469 ; 56 J. P. 678—0. A. 

The rendering of an account by a sheriff or 
sheriff’s officer, subject to taxation, showing a 
balance in hand after the deductions of fees and 
charges, docs not constitute a taking or demand 
of the fees and charges within the meaning of the 
section, Wiwlford's Trustee y. Levy, M L. J., 


Q. B. 546: [1892] 1 Q. B. 772; 66 L. T. ST2; 
40 ^y. li. 483"; 56 J. P. 694—0. A. 

■ ’ - — -''Unintentional Overeharge.]— Owing ;to a 

clerical error ma<Ie b}^ tlieir clerk, a firm of 
sheriff’s officers claimed and received from an 
execution debtor a sum for iioundage wfliich was 
37. in excess of the amount, due : — Held, that the 
shcriff”s officers were not liable in a penalty' 
under section 29 of the Sheriffs Act, 1887, in re- 
spect of such unintentional overcharge. SJiojdjdce 
V. Nathan, [1892] 1 Q. B. 245. 

Order on Sheriff to Refund.] — When a sheriff 
had under pressure of a writ extorted different 
sums from the person against whom the execu- 
tion had issued, the court ordered him to refund 
the monev with interest at 67. per cent. Creed 
V. Creed, FI. & K. 396 ; 4 Ir. Eq. R. 299. 

A fi. fa. having been delivered to the sheriff' to 
levy 977. 10,?., the defendant, being ignorant of; 
the precise amount, sent a person with a banker’s 
bill for 557. 5,?., and 407. in country notes, to the 
officer to whom the warrant had been delivered. 
This Slim wus tendered to the officer ; but, upon 
his stating the amount, the person went away, 
leaving the bill and notes upon the table, for the 
purpose of obtaining the difference. Wliilst he 
was gone, the officer seized them under the exe- 
cution, and upon the return of the person with 
the balance, demanded poundage. He subse- 
quently seized some sheep for this, wdien it was 
paid under protest : — Held, that the money w*as‘ 
not liable to seizure, 'and that the court would 
interfere summarily against the sheriff, to make 
him refund the sum extorted as poundage. 
Brim or Bell v. Hutchinson^ 2 D. & L. 43 ; Is 
L. J., Q. B. 244 ; 8 Jur. 895. 

J. M, L. 
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